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EXPLANATORY MEMORANDUM

A VITAL FACTOR FOR IMPLEMENTING THE EDF - ITSFINANCIAL REGULATION

The successive European Development Funds (EDFs) have been set up by interna
agreements concluded between the Member States and then submitted for
ratification.

In these agreements the Member States have established the financial resources
required to honour the commitments they have made vis-a-vis the African, Caribbean
and Pacific States (ACP States) and the financia resources reserved for the Overseas
Countries and Territories (OCTS) under association decisions.

B?]/ the Internal Agreement of 18 September 2000 the Member States set up the
9" EDF, which is designed to ensure the financia implementation of:

- the Partznership Agreement concluded with the ACP States in Cotonou (Benin)
in 20007;

—  the Decision on the association of the OCTs, adopted by the Council in
November 2001°,

Article 31 of that Interna Agreement states that, "the provisions for implementing
this Agreement shall be the subject of a Financial Regulation adopted, before the
entry into force of the ACP-EC Agreement, by the Council, acting by a qualified
majority... on the basis of a proposal from the Commission".

So if operations to assist the ACP States and the OCTs are to get under way, the
Financial Regulation also needs to be adopted in good time.

POLITICAL CONTEXT OF THE NEW EDF: INTERNAL REFORMS AND RECASTING OF
THE FINANCIAL REGULATION

The proposal for a new Financial Regulation for the EDF has been drafted in the
dynamic context of the internal reform undertaken by the Commission, which
includes in particular the revision and modernisation of its financial procedures. The
key element of this process is the proposa to recast the Financia Regulation
applicable to the general budget of the Communities, which was adopted by the
Commission in July 2000 and is now in the final stages of examination by the
legislative authority.* The European Council wanted the recast Regulation to be
finally adopted by the end of 2002.

Since the Financial Regulation applicable to the genera budget sets out rules
governing financial management and control, its recasting is inextricably linked to
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With aview to the consultations with Parliament, the Council adopted a joint guideline on 22 May 2002
(see 8730/02 FIN 169).



the process of administrative reform. The main aspects of this reform cannot be
implemented without substantial amendments to the Financial Regulation.

On a number of points, the same applies to the EDF. The adoption of the new
Financial Regulation for the 9" EDF presents an opportunity to take into account, as
far as is compatible with the legal framework (Cotonou Agreement, Association
Decision, Internal Agreement), the amendments made to the Financial Regulation
applicable to the general budget.

MAIN ASPECTS OF THE RECASTING OF THE FINANCIAL REGULATION APPLICABLE
TO THE GENERAL BUDGET

The initial recasting proposal adopted in July 2000° and the amended proposal
adopted in December 2001° were essentially inspired by the following principles:

The recasting of the Financia Regulation is an essential complement to the internal
reform process on which the Commission has embarked. The recasting proposal
provides a whole legislative framework for key strands of that reform, such as the
assertion of the responsibility of authorising officers, under the supervision of an
internal audit service, with the abalition of centralised ex ante controls (in particular
approva of the Financial Controller) as the quid pro quo’.

However, the recasting exercise goes beyond the objectives identified by the
Commission's internal reform and encompasses al the topics currently covered by
the Financial Regulation, which is the basic instrument for implementing all aspects
of the general budget of the European Communities - from its establishment and
execution to its accounting system right through to the external audit procedures and
the discharge. The am of the recasting exercise is therefore to modernise the
Commission's management methods in order to make budgetary implementation
more effective and to enforce more rigorously the principle of sound financial
management.

THE SPECIAL NATURE OF FINANCIAL MANAGEMENT UNDER THE EDF

Before considering how the Commission proposes to apply the content of the
recasting proposals to the EDF Financial Regulation, it is worth recalling briefly the
main features of the system of financial co-operation between the Union and the
ACP States and the OCTs.

Long years of co-operation, dating from the Y aoundé Conventions of the 1960s and
70s, have produced a system of financial co-operation that is rather specid, if not
unique - a tendency further accentuated by the fact that it has evolved outside the
Community budget and the EDF continues to exist outside the system of own
resources.

COM (2000) 461 final, 17 October 2001.

COM (2001) 691 final 2, 10 January 2002 — the reference here is to the amended proposal.

With aview to the consultations with Parliament, the Council adopted a joint guideline on 22 May 2002
(see 8730/02 FIN 169).



4.1.

4.2.

4.3.

Par allels between the EDF and the budget

At first sight the system for managing the EDF shares a number of features with the
management system applicable to the general budget. The various financial actors
(authorising officer, accounting officer, financial controller) play the same roles as
regards both expenditure and amounts receivable, since the Financial Regulation for
the 8th EDF® was inspired by the general Financia Regulation currently in force.
One major point they have in common is that operations carried out by the
Commission under the EDF are subject to the same rules as the budget as regards
external scrutiny by the Court of Auditors and the discharge granted by Parliament
on the Council's recommendation.

Diver gences between the EDF and the budget

However, EDF resources are not entered in the general budget, so their financial
execution is subject neither to the procedure for establishing the general budget nor
to the various mechanisms for implementing it. Each year the Commission provides
the Council with "estimates’ of commitments and payments for the following
financial year, which are indicative. Should the rea outturn of commitments or
payments not reach the anticipated level, there are no legal consequences for the use
of the appropriations concerned.

The EDF is therefore not bound by the same constraints as a budget based on the
principle of annuality and the concept of a budgetary "year".

Methods of EDF management

As regards the method of implementation, the EDF system can be described as a very
advanced case of "decentralised management” to use the terminology of the
Financial Regulation applicable to the general budget®, the powers of implementation
being already conferred on the ACP States by the Cotonou Agreement. Most of the
funds available are implemented directly by the Member States concerned in the
form of specific programmes and projects. The Commission's role includes taking
financing decisions on the financing agreements concluded with beneficiary States.
Under these agreements, decentralised implementation is carried out largely under
their responsibility, although the Commission - through its heads of delegation on the
ground and its central departments - provides support and exercises ex ante
supervision.

This large measure of decentralisation reflects the goals of association and
partnership which mark out relations between the ACP countries and the Member
States. Thisis also evident in the joint permanent institutions, which in certain cases
have the power to adopt rules that are binding on the partners.

Complex mechanisms and procedures have been developed to such an extent that
even the duties of authorising officers are laid down in the Lomé Conventions and in
the present Partnership Agreement. Specific provision is made for the very close
involvement of the heads of Community delegations in financial management, from
the joint preparation of projects through to the endorsement of decisions to award

OJL 191, 7.7.1998, p. 53.
See Articles 53 and 165 of the amended proposal COM (2001) 691.
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5.1.

5.2.

contracts and other requests for funding proposed by the National Authorising officer
of the ACP State. There is also a body of rules specific to ACP-EC co-operation
concerning the award and performance of contracts'”.

Financial partnership with non-member countries under the EDF is more developed
than in any other expenditure programmes administered by the Commission in the
external relations field.

SCOPE FOR APPLYING THE RECASTING EXERCISE TO THE EDF

Provided there are no obstacles in the specific legal arrangements governing the
EDF, the same reforms will be applied to the financial management of the EDF asto
programmes financed from the general budget. The Commission's proposal seeks, as
far as possible, to apply the same rules as will apply to the genera budget from
1 January 2003, as described in detail below.

Budgetary principles

In the absence of a budgetary act as defined in Article4(1) of the Financial
Regulation applicable to the general budget, it is not possible to apply the principles
of unity, annuality, equilibrium and universality to EDF resources. The principles of
specification (Article 3) and transparency (Article5) are however introduced for the
first time and the principle of sound financial management is aligned on the recast
Financial Regulation applicable to the general budget (Article 4).

Certain aspects of annuality have, however, been reinforced. Under current
regulations the Commission only has to communicate to the Council its “estimates’
of expenditure for the forthcoming year. These estimates must now be published in
the Official Journal (Article5) and include both commitments and payments
(Article8 - until now only the estimates for payments were mandatory). Every
payment order must now aso mention the financial year to which it is booked
(Article 62).

Financial actorsand procedures; function of internal auditor

The rules applying to financia actors (authorising officer, accounting officer: see
Articles 10-11 and 18-37) will be exactly the same as those in the
Financial Regulation applicable to the general budget, as will the basic rules for the
validation, authorisation and payment of expenditure (Articles 56-69). The rules
concerning amounts receivable and the recovery of debts are aligned on those in the
rules applicable to the general budget (Articles 42-48). The internal auditor is given
the same functions with regard to the EDF as he enjoys in relation to the general
budget (see Articles 70-72).

Expenditure already committed under previous EDFs will continue to be managed
under the previous financial regulations, but with the exception of centralised ex ante
financial control which will be discontinued in favour of the new regulation
(Article 132). The internal reform will therefore fully encompass the EDF, making it

Decision 3/90 of 29 March 1990 of the ACP-EEC Council of Ministers adopting general regulations
and general conditions, OJ L 382, 31.12.1990, p. 1.
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5.3.

5.4.

possible to apply - within the Commission - a uniform system across al the
expenditure it manages, while respecting the specific duties of the authorising officer
as recognised in the ACP-EC Agreement.

Commitment of expenditure and methods of management

The same definitions of the different types of management which exist under the
recast Financial Regulation applicable to the general budget are applied to the EDF
(see Articles 13-17). The most important category is decentralised management by
the ACP dtates (Article14). There is aso a smaler category of centralised
management by the Commission (Article 15) under which the same rules regarding
externalisation will apply as for the budget. The rules on the commitment of
expenditure (Articles 49-55) are differentiated according to the type of management
concerned:

- under centralised management by the Commission, the commitment of
expenditure is governed by exactly the same rules as the budget
(Articles 49-54, and the same deadlines for implementation apply (Article 54));

— under decentralised management, the financing agreement with the ACP
partner State is subject to the same basic rule (conclusion within the deadline
of N+1, year N being the year of the financia commitment made by the
Commission). Thereafter, the individual legal commitments which implement
the financing agreement should aso respect the deadline of 3 years for
contractualisation following the financial commitment.

As with the reforms under the recasting of the Financial Regulation applicable to the
genera budget, implementation of these new rules will have some impact on the
Commission's internal organisation and its human resources. The Commission will
do its utmost to ensure effective implementation of the new management system,
which entails new tasks for its departments both at headquarters and in local
delegations. It reserves the right to make all the necessary proposals, including
provisionsin the Internal Agreement, to ensure it has enough resources at its disposal
for administrative expenditure on implementing the EDF.

These proposals should also help achieve other objectives laid down in the
Commission communication on the reform of the management of external assistance
(SEC(2000) 814 of 16 May 2000). One of the aims should be to ensure that ACP
delegations are successfully integrated into the decentralisation process.

Contracts and grants

It is not appropriate to use the EDF Financial Regulation to define the rules
applicable to contracts financed by EDF resources. The reason for this is twofold.
First, the Cotonou Agreement itself contains extensive rules (Articles 20-31 of
Annex IV). Second, the Cotonou agreement reserves the rules on contracts to a
gpecific instrument to be adopted by the joint ACP-EC Council of Ministers
(Article 28 of Annex V). The same provision specifies, however, that the ACP rules
must respect EC rules. The Commission has already proposed the specific instrument
for ACP contracts (COM(2002)183 final of 12 April). It proposed to take the existing
1999 RELEX manual on contracts as a basis for negotiation with the ACP countries.
Article 3 of the draft ACP-EC decision will allow the ACP rules to be adapted to

10



5.5.

ensure they conform to the new Financial Regulation applicable to the general
budget once it entersinto force in January 2003.

In this proposal for the EDF Financial Regulation, the Commission therefore
confines itself (Articles 73-79) to certain essentia definitions and a reference to the
rules which will be adopted by the ACP-EC Council of Ministers (Article 75).

As regards grants, under centralised management by the Commission exactly the
same rules will apply as for the genera budget (Articles 82-94). Under decentralised
management, where the ACP countries award grants, the Commission shall promote
the application of the same standards (Article 95).

In line with an undertaking given in the 2000 discharge procedure, the proposal
contains rules applicable to direct labour operations (“marchés en régie’) where
work normally subject to procurement rules is conducted directly by the ACP State,
that is by its ministries or agencies (Articles 80-81). A particular problem posed by
this method of implementation is that the ACP States often have recourse to technical
assistance offices (TAOs) and this is alowed by the Cotonou Agreement
(Article 35(1) of Annex V). However, Article81 of the proposa requires the
Commission to ensure that the contracts between an ACP State and a TAO contain a
series of minimum guarantees. Moreover, where the Commission acts on behalf of
the ACP State, the recourse to a TAO will still be prohibited, just as if the
Commission was acting on its own behalf (Article 80(3)).

Accounts, Court of Auditorsand discharge

The provisions on the accounts (Articles 96-111) and on control and discharge
procedures (Articles 112-120) apply the same rules and deadlines as those contained
in the recast Financial Regulation applicable to the general budget.

As regards the Court's powers of access, in addition to the provisions of Article 115,
Article 52(4) lays down, on the model of the Financial Regulation applicable to the
genera budget, that al financing agreements must include the right of the Court to
have access to al contractors and sub-contractors financed by the EDF and the
acceptance of thisright is a pre-condition for financing (Article 115(6)).

Another issue in these provisions concerns the rules to be applied to the European
Investment Bank. The Internal Agreement (Article32) gives the Commission
responsibility for presenting the accounts of the EDF to the Council. However, the
same agreement entrusts the management of the EDF Investment Facility including
interest-rate subsidies to the European Investment Bank (see Articles 121-128).

Article9 makes clear what the respective responsibilities of the EIB and the
Commission are under the terms of the Financial Regulation. Article 112 refersto the
possibility of updating the tripartite agreement between the Commission, the Court
of Auditors and the EIB.

The provisions concerning the contributions of the Member States (Articles 39-41),
the accounts, and the control and discharge procedures have therefore been drafted to
reflect this new division of responsibilities.

11



CONCLUSIONS

The Commission has every hope that, by applying to the EDF the same reforms as
those contained in the Financial Regulation applicable to the general budget, the
financial management of the EDF can become more transparent and more efficient
over the long term. This intention of the Commission should aso be seen in the
context of the eventual inclusion of the EDF in the general budget, an objective to
which the Commission remains attached.

For the reasons set out above, the Commission proposes that the attached Financial
Regulation applicable to the EDF be adopted.

12



Proposal for a
COUNCIL REGULATION

on a Financial Regulation applicable to the 9" European Development Fund

THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty establishing the European Community,

Having regard to the Partnership Agreement between the members of the African, Caribbean
and Pacific Group of States of the one part, and the European Community and its
Member States, of the other part, signed in Cotonou on 23 June 2000,

Having regard to Council Decision 2001/822/EC of 27 November 2001 on the association of
the oversezgs countries and territories with the European Community ("Overseas Association
Decision")?,

Having regard to the Internal Agreement between Representatives of the Governments of the
Member States, meeting within the Council, on the Financing and Administration of
Community Aid under the Financial Protocol to the Partnership Agreement between the
African, Caribbean and Pacific States and the European Community and its Member States
signed in Cotonou (Benin) on 23 June 2000 and the allocation of financial assistance for the
Overseas Countries and Territories to which Part Four of the EC Treaty applies, and in
particular Article 31 thereof?,

Having regard to the proposal from the Commission”,

Having regard to the opinion of the Court of Auditors’,

Having regard to the opinion of the European Investment Bank®,
Wheress:

Q) It is necessary to determine the detailed rules for the payment of contributions by the
Member States to the 9" European Development Fund (hereinafter “the EDF"), set up
by the Internal Agreement between Representatives of the Governments of the
Member States, meeting within the Council, on the Financing and Administration of
Community Aid under the Financial Protocol to the Parnership Agreement between
the African, Caribbean and Pacific States and the European Community and its
Member States signed in Cotonou (Benin) on 23 June 2000, and to the allocation of

OJL 317, 15.12.2000, p. 3.
OJL 314, 30.11.2001, p. 1.
OJL 317, 15.12.2000, p. 355.

o g A W N P

oIC[..],[...] p.[...].
oiCl..l,[..1,p.[...].
oJCl.1[..1,p.[...].
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(2)

3)

(4)

()

(6)

(7)

(8)

financial assistance for the Overseas Countries and Territories to which Part Four of
the EC Treaty applies (hereinafter “the Internal Agreement”).

It is necessary to lay down the conditions in accordance with which the Court of
Auditors must exercise its powers in respect of the EDF.

Rules should be laid down for the treatment of any balances remaining from previous
EDFs, in particular as regards the detailed arrangements for their transfer to the
9™ EDF, their allocation to the various co-operation instruments provided for by the
Partnership Agreement between the members of the African, Caribbean and Pacific
Group of States of the one part, and the European Community and its Member States,
of the other part, signed in Cotonou on 23 June 2000 (hereinafter “the ACP-EC
Agreement”) or by the Overseas Association Decision, and the rules applicable for
their implementation.

It is necessary to ensure consistency as between this Regulation and the measures
adopted by the Commission for the implementation of the Overseas Association
Decision

It is appropriate to ensure the proper, prompt and efficient execution of programmes
and projects financed under the ACP-EC Agreement and to establish management
procedures which are transparent and easy to apply, and which facilitate the
decentralisation of tasks and responsibilities.

Decision [...] of the ACP-EC Council of Ministers of [...] on the implementation of
Articles 28, 29 and 30 of Annex IV to the Cotonou Agreement’ has specified the
genera regulations and general conditions applicable to works, supply and service
contracts financed by the European Development Fund, as well as the rules governing
procedure, conciliation and arbitration in relation to such contracts.

It is necessary to establish the detailed rules in accordance with which the Chief
Authorising Officer of the EDF, to be appointed by the Commission with
responsibility inter alia for the clearance of expenditure under the EDF, must, in close
co-operation with the National Authorising Officer, make such arrangements as prove
necessary to ensure the proper execution of operations.

As far as possible, Council Regulation (EC, Euratom) No .../... of [...] on the
Financial Regulation applicable to the general budget of the European Communities®
must, as the cornerstone of the reform of the Commission's internal management, be
taken into account in drawing up the Financial Regulation for the EDF, particularly
with aview to the possible integration of EDF resources into the general budget of the
Communities. In the light of the experience acquired from the implementation of this
Regulation, the Commission may propose amendments thereto,

HAS ADOPTED THIS REGULATION:

0J[..]
OJL[..]of[..],p.[...].
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PART ONE
MAIN PROVISIONS

TITLEI
GENERAL PROVISIONS

CHAPTER 1

SUBJECT MATTER AND SCOPE

Articlel
1 This Regulation lays down the rules for the establishment and financial
implementation of the resources of the 9" European Development Fund (hereinafter
“the EDF").
2. Unless otherwise specified, references in this Regulation to the ACP States shall be

deemed to refer also to the bodies or representatives defined in Articles 13 and 14 of
Annex 1V to the ACP-EC Agreement, which they may duly mandate to exercise their
responsibilities under that Agreement.

CHAPTER 2
PRINCIPLE OF THE UNIT OF ACCOUNT

Article 2

The resources of the EDF shall be established and implemented in euros and the accounts
shall be presented in euros.

However, for the treasury management purposes referred to in Article 27 of this Regulation,

the accounting officer may carry out operations in euros, in other currencies and in national
currencies.

CHAPTER 3
PRINCIPLE OF SPECIFICATION

Article 3

The resources of the EDF shall be earmarked for specific purposes according to the main
instruments of co-operation, that is to say, for support for long-term development, support for
co-operation and regional integration, and the Investment Facility.

In respect of the African, Caribbean and Pacific States, hereinafter “the ACP States’), those
instruments are laid down by the Financial Protocol set out in Annex | to the ACP-EC

15



Agreement. Earmarking of resources shall also be based on the provisions of the Interna
Agreement and shall take account of the non-allocated reserve provided for in Article 2(2) of
that Agreement and of the resources reserved for costs linked to implementation under
Article 4 thereof.

In respect of the Overseas Countries and Territories, hereinafter “the OCTS’, those
instruments are laid down in Annex 1l A to the Overseas Association Decision. Earmarking of
those resources shall also take account of the non-allocated reserve provided for in
Article 3(3) of that Annex and of the resources reserved for studies or technical assistance
measures under Article 1(1)(c) thereof.

CHAPTER 4
PRINCIPLE OF SOUND FINANCIAL MANAGEMENT

Article4

1. EDF resources shall be used in accordance with the principles of sound financial
management, that is to say, in accordance with the principles of economy, efficiency
and effectiveness.

2. The principle of economy requires that the resources used for the pursuit of activities
be made available in due time, in appropriate quantity and quality and at the best
price.

The principle of efficiency is concerned with the best relationship between resources
employed and results achieved.

The principle of effectiveness is concerned with attaining the specific objectives set
and achieving the intended results.

3. Objectives shall be set and achievement of those objectives shall be monitored by
means of measurable indicators. To that end, the use of EDF resources must be
preceded by an ex ante evaluation of the operation to be undertaken with a view to
ensuring that the intended results justify the means deployed.

4. Programmes or operations shall be periodically examined, particularly in relation to

the estimates of calls for contributions referred to in Article 39(1), so that it can be
established that they are justified.

CHAPTER S
PRINCIPLE OF TRANSPARENCY

Article5

1. The resources of the EDF shall be established and implemented and the accounts
presented in compliance with the principle of transparency.

16



2. The annual estimates of commitments and payments under Article 10 of the Interna
Agreement, together with the EDF accounts referred to in Article96 of this
Regulation, shall be published in the Official Journal of the European Communities.

TITLEII
COMPOSITION AND STRUCTURE OF EDF RESOURCES

CHAPTER 1
COMPOSITION OF EDF RESOURCES

Article6
1 The EDF shall consist of:
a) theamount laid down in Article 1 of the Internal Agreement;

b)  pursuant to Article 1(2)(b) of the Internal Agreement, any balances remaining
from previous EDFs as defined in Title | of Part Three of this Regulation.

2. The revenue accruing from interest on the appropriations referred to in paragraph 1
deposited with the paying agents in Europe referred to in Article 37 of Annex IV to
the ACP-EC Agreement shall be credited to one or more bank accounts opened in the
name of the Commission, and shall be used in accordance with Article9 of the
Internal Agreement and with this Regulation.

3. The breakdown of allocations laid down by the ACP-EC Agreement and by the
Internal Agreement is indicated in the Annex to this Regulation for information
purposes.

Article7

The amount laid down in Article4 of the Internal Agreement shall be reserved for the
financing of costs linked to implementation incurred by the Commission in the framework of
the ACP-EC Agreement. It shall be utilised in accordance with the principles set out in
Article 9 of the Internal Agreement.

Those resources shall be used inter alia to reinforce the administrative capacities of the
Commission and its Delegations in order to ensure the smooth preparation and
implementation of operations financed from the EDF.
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CHAPTER 2
CONTRIBUTIONSTO THE EDF

Article 8

Each year, the Commission shall establish and communicate to the Council, by
15 October at the latest, a statement of the payments to be made in the following
financial year and a schedule of the calls for contributions. In so doing, the
Commission shall take into account the estimates submitted to it by the European
Investment Bank (EIB), in accordance with Article 121 concerning operations,
including interest rate subsidies, managed by the EIB.

The Commission shall justify the amount requested on the basis of its capacity to
deliver the proposed level of resources effectively. The EIB shall justify the amount
requested on the basis of its operational requirements. The Council shall decide on
those justifications and on each call for contributions in accordance with the rules
referred to in Article 10 of the Internal Agreement and laid down in Article 39 of this
Regulation.

As regards balances remaining from previous EDFs which are transferred to the
9" EDF in accordance with Article 6, the contributions of each Member State shall
be calculated in proportion to the contribution of that State to the EDF in question.

The Commission’'s annual estimates of contributions shall cover:

(a) itsestimates of commitments for the following financial year, and those of the
ElIB;

(b) its estimates of commitments and disbursements for each of the four years
following the year relating to the call for contributions, and those of the EIB.
The schedule shall be approved and reviewed annually by the Council.

Should the contributions prove insufficient to meet the EDF's actual needs in the
financial year in question, any supplementary payments may be decided upon in
accordance with Article 10(4) of the Internal Agreement.

Payments of contributions by the Member States shall be made in accordance with
Article 39.
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TITLE I
IMPLEMENTATION OF EDF RESOURCES

CHAPTER 1
GENERAL PROVISIONS

Article9

1 The Commission shall assume the Community's responsibilities defined in Article 57
of the ACP-EC Agreement and in the Overseas Association Decision. To that end, it
shall undertake the financial implementation of operations carried out with EDF
resources allocated in the form of non-repayable aid, excluding interest rate
subsidies, and make payments in accordance with this Regulation.

In applying this Regulation, the Commission shall act on its own responsibility and
within the limits of the resources allocated.

2. The EIB, acting on behalf of the Community, shall manage the Investment Facility,
as well as interest rate subsidies, and shall conduct operations thereunder, in
accordance with the rules set out in Part Two. In that context, the Bank shall act on
behalf of and at the risk of the Community.

The EIB shall undertake the financial implementation of operations carried out by
means of loans from its own resources, where applicable combined with interest rate
subsidies drawn from the EDF s grant resources.

3. The provisions of this Part, together with those of Part Three, shall apply exclusively
to the financial implementation of the EDF resources managed by the Commission.
Those provisions may not be interpreted as giving rise to any obligations on the
Commission's part in respect of the financia implementation of EDF resources
managed by the EIB.

Article 10

The Commission may, within its own departments, delegate its powers to implement EDF
resources, in accordance with the conditions laid down by this Regulation and within the
limits set by the Commission in the instrument of delegation. Delegates may act only within
the limits of the powers expressly conferred upon them.

Article 11
All financial actors as defined in Chapter 3 shall be prohibited from taking any measures
implementing EDF resources which may bring their own interests into conflict with those of

the Community. Should such a case arise, the actor in question must refrain from such
measures and refer the matter to the competent authority.
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Article12

1 In accordance with the procedures laid down for financing proposals in
Articles 24(1) and (3) of the Internal Agreement, and in order to speed up those
procedures, the Commission shall submit financing proposals concerning the
authorisation of overall amounts allocated to the financing of the activities referred to
in Article 16(7) of Annex IV to the ACP-EC Agreement. After the proposal has been
adopted, the Commission may take financing decisions on the basis of the global
authorisation.

2. The financing proposals referred to in paragraph 1 must specify the objectives and,
where appropriate, the intended impact of the Community contribution. They must
also describe the viability of the activities, previous experience and earlier
evaluations, and coordination with other donors.

CHAPTER 2
METHODSOF IMPLEMENTATION

Article 13

The Commission shall undertake the financial implementation of EDF resources by means of
decentralised management with the ACP States in accordance with the conditions set out in
the ACP-EC Agreement and applying the breakdown of responsibilities provided for in
Article 57 of that Agreement and Articles 34, 35 and 36 of Annex IV thereto.

The Commission shall undertake the financial implementation of EDF resources by means of
decentralised management with the OCTs in accordance with the conditions set out in the
Overseas Association Decision and in the measures implementing that Decision.

In certain specific cases provided for in the ACP-EC Agreement, in the Internal Agreement,
in the Overseas Association Decision and in the measures implementing that Decision, the
Commission may undertake the financial implementation of EDF resources by centralised
management.

In certain specific cases provided for in the ACP-EC Agreement, in the Internal Agreement,
in the Overseas Association Decision and in the measures implementing that Decision, the
Commission may undertake the financial implementation of EDF resources by means of joint
management with international organisations.

EDF resources may also be associated with funds from other sources in order to achieve a
joint objective.
Article 14

1 In the context of decentralised management, the Commission shall undertake the
financial implementation of EDF resources in accordance with the detailed rules laid
down in paragraphs 2, 3 and 4.

2. The Commission and the beneficiary ACP States or OCTs shall:
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(@) check regularly that the operations financed by the EDF have been properly
implemented,;

(b) take appropriate measures to prevent irregularities and fraud and if necessary
bring prosecutions to recover funds wrongly paid.

In order to ensure that funds are used in accordance with the applicable rules and
within the limits of powers thereby conferred upon it, the Commission shall
implement clearance of account procedures or financial correction mechanisms
enabling it to discharge its obligations under the ACP-EC Agreement, in particular
under Article34(1) of Annex IV thereto, and under the Overseas Association
Decision, in particular under Articles20 and 32 thereof, for the clearance of
expenditure financed from EDF resources.

The implementation by ACP States and OCTs of operations financed from EDF
resources shall be subject to Commission scrutiny, which may be exercised by prior
approval, by ex post checks or by a combined procedure, in accordance with the
provisions of the ACP-EC Agreement, the Overseas Association Decision and the
measures implementing that Decision.

Depending on the degree of decentralisation provided for in the ACP-EC Agreement
and in the Overseas Association Decision and the measures implementing that
Decision, the Commission shall strive to encourage the beneficiary ACP States and
the OCTs to adhere, when exercising the powers entrusted to them under the
ACP-EC Agreement and under the Overseas Association Decision, to the principle
of sound financial management set out in Article4, in particular the progressive
application of the following criteria:

() effective segregation of the duties of authorising officer and accounting officer;

(b) existence of an effective system for the internal control of management
operations;

(c) separate procedures for the presentation of accounts showing the use made of
EDF resources,

(d) existence of anindependent, public or private external audit system;

(e) transparent, non-discriminatory procurement procedures which prevent any
conflict of interests;

(f) inthe case of the direct-labour operations referred toin Article 80(2), adequate
provisions for the management and scrutiny of imprest accounts and for the
definition of the responsibilities of the imprest administrator and the
accounting officer.

For the purposes of applying the first subparagraph, the Commission shall, in

agreement with the beneficiary ACP States and OCTS, incorporate appropriate
provisions in the financing agreements referred to in Article 52(3).
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Article 15

Where the Commission implements EDF resources on a centralised basis,
implementing tasks shall be performed either directly in its departments or indirectly,
in accordance with paragraphs 2 to 7 of this Article and with Articles 16 and 17.

The Commission may not entrust to third parties its implementing powers under the
ACP-EC Agreement or the Overseas Association Decision where those powers
involve alarge measure of discretion implying political choices.

The first subparagraph shall apply in particular to the financing decisions provided
for in Article 52(2).

Subject to the limits laid down in paragraph 2, the Commission may entrust tasks
involving the exercise of public authority, in particular financial implementation
tasks, to:

(8 theexecutive agenciesreferred to in Article 16;

(b) national bodies governed by public law or private sector bodies with a public
service mission and offering adequate financia guarantees for the
implementation of the tasks assigned to them within the framework defined in

this paragraph.

In the case, referred to in point (b) of the first subparagraph, of programmes or
projects co-financed by the Member States or their implementing bodies and
reflecting the priorities laid down in the Country Co-operation Strategies provided
for in Chapter Il of the Internal Agreement and in Article20 of the Overseas
Association Decision, the Commission may entrust responsibility for managing
Community aid to Member States or to their implementingbodies. The Commission
may draw on the EDF resources provided for in Article 1(2)(a)(i) and (ii) of the
Internal Agreement in order to pay financial compensation for the administration
costs incurred.

Implementing tasks may be entrusted to the bodies referred to in point (b) of the first
subparagraph only if a prior analysis shows that the delegation of such tasks is the
best way of meeting the requirements of sound financial management, if the principle
of non-discrimination is applied and if the visibility of the Community’s contribution
is fully guaranteed. The implementing tasks thus delegated must not give rise to
conflicts of interests. If the analysis indicates that the delegation of tasks will meet
the needs of sound financial management, the Commission shall request the opinion
of the EDF Committee provided for in Article 21 of the Internal Agreement before
proceeding to implement such delegation.The EDF Committee may also give its
views on the planned application of the selection criteria.

The financia guarantees referred to in point (b) of the first subparagraph shall apply
inter alia to the full recovery of any amounts payable by the bodies concerned.

Where indirect methods of implementation are used, as provided for in paragraph 3,
the implementing tasks entrusted must be clearly defined and supervised. The bodies
responsible for implementation shall:
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(@ conduct regular checks to ensure that the operations to be financed have been
implemented correctly;

(b) take appropriate measures to prevent irregularities and fraud and if necessary
bring prosecutions to recover funds lost, wrongly paid or badly used.

The decisions, referred to in paragraph 3, entrusting implementing tasks shall cover
all appropriate arrangements for ensuring the transparency of operations carried out
and must provide for:

(@ anindependent external audit;
(b) an effectiveinternal control system for management operations,

(c) accounting arrangements for those operations and procedures for the
presentation of the accounts which will enable the correct use of EDF resources
to be ascertained and the true extent of that use to be reflected in the accounts;

(d) procurement and grant award procedures which comply with the provisions of
Titles IV and VI.

The Commission may accept that the audit, accounting and procurement systems of
the national bodies referred to in paragraph 3 are equivalent to its own, with due
account for internationally accepted standards.

The Commission shall ensure periodic supervision, evaluation and control of the
implementation of the tasks entrusted to the bodies referred to in paragraph 3. The
European Anti-Fraud Office (OLAF) shall enjoy the same powers with regard to
such bodies as it does with regard to Commission departments. The bodies in
guestion shall adopt the necessary measures to help OLAF carry out interna
investigations. Any act undertaken by such bodies for the financial implementation
of EDF resources, and in particular any decision or any contract concluded by them,
must specifically provide for the same controls as Article 52(4).

The Commission may not entrust measures implementing funds deriving from EDF
resources, such as payment and recovery, to external private sector entities or bodies
other than those referred to in point (b) of the first subparagraph of paragraph 3.

The tasks which the Commission may entrust by contract to externa private sector
entities or bodies other than those referred to in point (b) of the first subparagraph of
paragraph 3 shall be technical expertise tasks and administrative, preparatory or
ancillary tasks involving neither the exercise of public authority nor the use of
discretionary power.

Article 16

The executive agencies shall be legal persons under Community law created by Commission
decision, to which power may be delegated to implement al or part of a Community
programme or project on behalf of the Commission and on its responsibility, in accordance
with the Council Regulation laying down the statute for executive agencies to be entrusted
with certain tasks relating to the management of Community programmes.
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Article17

In the context of joint management with international organisations, the latter shall, in their
accounting, audit, control and procurement procedures, apply standards which offer
guarantees equivalent to internationally accepted standards. The implementation by
international organisations of operations financed from EDF resources shal be subject to
scrutiny by the Commission. Such scrutiny shall be exercised by prior approval, by ex post
checks or by a combined procedure.

CHAPTER 3
FINANCIAL ACTORS

SECTION 1. PRINCIPLE OF SEGREGATION OF DUTIES

Article 18
1 The duties of authorising officer and accounting officer shall be segregated and
mutually incompatible.
2. Save where otherwise indicated, references in this Regulation to the authorising

officer or to the authorising officer responsible shall be deemed to refer to the
Commission's authorising officers defined in Section 2. References to the accounting
officer shall be deemed to refer to the Commission’s accounting officers defined in

Section 3.
SECTION 2: AUTHORISING OFFICER
Article 19
1. In the context of the financial implementation of the operations referred to in

Article 9(1), the Commission shall perform the duties of authorising officer.

2. The Commission shall determine the staff of an appropriate level to whom it shall
delegate the duties of authorising officer, and shall delimit the powers delegated and
the circumstances in which delegates may subdel egate those powers.

3. In accordance with Article34 of Annex 1V to the ACP-EC Agreement, the
Commission shall appoint an authorising officer by delegation as Chief Authorising
Officer of the EDF. It shall also define his duties in respect of the implementation of
the Overseas Association Decision. The Chief Authorising Officer may delegate his
powers to authorising officers by subdel egation.

4. The powers of authorising officer shall be delegated or subdelegated only to persons
covered by the Staff Regulations of officials and the conditions of employment of
other servants of the European Communities (hereinafter “the Staff Regulations”).

5. The rules on spheres of competence adopted in this Title shall apply to authorising
officers by delegation or subdelegation. Authorising officers by delegation or
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subdelegation may act only within the limits set by the instrument of delegation or
subdelegation. Each delegation or subdelegation decision shall indicate the limits
and, where appropriate, the duration of the delegation. The authorising officer by
delegation or subdelegation may be assisted in his task by one of more members of
staff entrusted, under the responsibility of the former, with certain operations
required for the implementation of the budget and production of the accounts.

6. Decisions taken pursuant to paragraphs 2, 3 and 5 shall be notified to the delegates,
the accounting officer, the internal auditor and the Court of Auditors.

Article 20

The authorising officer entrusted with the management of EDF resources shall be responsible
for implementing revenue and expenditure in accordance with the principle of sound financial
management and for ensuring that the requirements of legality and regularity are complied
with.

Article 21

1 To implement expenditure, the Chief Authorising Officer and authorising officers by
subdel egation shall make commitments, validate expenditure and authorise payments
and shall undertake the preliminaries for the implementation of EDF resources.

2. Implementation of revenue shall comprise drawing up estimates of amounts
receivable, establishing entitlements to be recovered and issuing recovery orders. It
shall involve waiving established entitlements where appropriate.

Article 22

1. Save in cases where management is centralised, operations relating to the
implementation of programmes or projects shall be carried out by the national or
regiona authorising officer, as defined in Article 35 of Annex IV to the ACP-EC
Agreement and in the measures implementing the Overseas Association Decision, in
close co-operation, in the ACP States, with the head of delegation in accordance with
Articles 35 and 36 of Annex IV to the ACP-EC Agreement.

2. The head of delegation shall be an authorising officer by subdelegation and, in
exercising the powers delegated to him, he shall be subject to this Regulation. He
shall receive the necessary instructions and powers to perform his duties as defined
in Article36 of Annex IV to the ACP-EC Agreement and in the measures
implementing the Overseas Association Decision.

Article 23
1 The Chief Authorising Officer shall take all measures necessary for the

implementation of Annex 1V to the ACP-EC Agreement and Articles 18 and 33 of
the Overseas Association Decision and Annexes || A to Il D thereto.
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2. The Chief Authorising Officer shall take all measures necessary to ensure that
national, regional or local authorising officers perform the tasks for which they are
responsible by virtue of the ACP-EC Agreement, and in particular Annex 1V thereto,
and by virtue of the Overseas Association Decision or measures implementing that
Decision. In close co-operation with the National Authorising Officer, he shall take
such commitment decisions and financial measures as prove necessary, from an
economic and technical point of view, to ensure the proper execution of operations.

Article 24

Where the Chief Authorising Officer becomes aware of problems in carrying out procedures
relating to management of EDF resources, he shall, in conjunction with the nationa or
regional authorising officer, make all contacts necessary to remedy the situation and take any
steps appropriate. For instance, in cases where the national or regiona authorising officer
does not or is unable to perform the duties incumbent on him under the ACP-EC Agreement,
the Chief Authorising Officer may temporarily take his place, in which case, the Commission
may receive, from the resources allocated to the ACP State in question, financial
compensation for the extra administrative workload incurred.

Any measure taken by the Chief Authorising Officer pursuant to the first paragraph shall be
taken in the name of and on behalf of the national or regional authorising officer concerned.

Article 25

1 In compliance with the minimum standards adopted by the Commission and having
due regard to the risks associated with the management environment and the nature
of the operations financed, the Chief Authorising Officer shall put in place the
organisational structure and the internal management and control systems and
procedures suited to the performance of his duties, including where appropriate
ex post checks. Before an operation is authorised, the operational and financial
aspects shall be verified by staff oth