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"EXPLANATORY MEMORANDUM

1. Introduction

Article 11(3) of Council Dlrective 84/631/EEC of 6 December 1984
on the supervislion and control within the Community of the
transfrontioer shipment of hazardous wastel stipulates the
following:

"The Councl! shall, acting in accordance with the procedure
refoerred to In Article 100 of the Treaty, determine not later
than 30 September 1988 the conditlons for implementing the civil
liablilty of the producer In the case of damage or that of any
other person who may be accountable for the same damage and shall
also determine a system of Insurance."

As a reaction to the pollution caused by the accident at the
Sandoz plant, the Council asked the Commission In Its resolution
of 24 November 1986 to examine the problems posed by damage to
the environment and to review exlsting Community preventive and
remedlal measures.

Consequently, the Commisslon Is currently preparing a
communlcation to the Councll and Parliament which examines the
problems related to the iIntroduction of a system of clvlil
llabllity for damage to the environment.

2. Objoctives of the Diroctive

A prime objoctive of the Dlrective Is to apply the "polluter
pays" princliple on terms conducive to the goal of completing the
Internal market.

The alm of establlishing a unlform system of liablilty within the
Community Is to ensure, firstly, that victims of damage caused by
vaste recelve fair compensation and, secondly, that industry’s
waste-rolated costs resulting from environmental! damage are
roeflected In the price of the product or service giving rise to
the waste.

The occurrcenco of difforoncos arong national laws regarding the
doslignation of tho porsen liable (producer, holder) and the
absonco of a concorted dovelopmont of notions 1ike tho damage and
injury to tho onvironzant covorod by llabllity, the causal
rclationship, tho linttations of liabllity, ete, would lead to
unsqual conditions for compotition zrong Uicmbor Statos and thus
to artiflclal currents of Invostrants and of wastes to thoso
countrlcc whoro conditions aro least stringsnt for the econonic
opsrators and rost disadvantogesus to the victim. This Is
contrary to ths phllosophy of the Single Eurcposan Act, that
forescoc 2 high lovel of protoction.The Dlrcctive also has a
proventivo Intontlon. Tho reaconing Is that, If the polluter know
vith cortlanty that hs would havo to pay the cost, he would be en-
teuraged ¢o take action to nininizo ricks as coon as possible.

1 0J " No L 326, 13.12.1984, p. 31.
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The Directlve covers all types of wasto goneratod by an economlic
actlivity, with tho oxception of nuclear waste or waste and
pollutlon caused by oll, where theso are covered by the Brussels
Conventions In forco within Mormbor Statos.

Nuclear waste Is oxcluded from the fleld of application of the
diroective, bolng covered by international conventions and notably
the Convention on clvlil [lability In the fleld of nuclear enorgy
(Paris, 29 July 1960) and the complementary convention to the
latter (Brussels, 31 January 1963) together wlth the protocols
rolating to these Conventlions.

The current status of the appllcation of these conventlons
corresponds to the obJectives sought for other wastes by the
present dlrectlve.

Community waste management pollicy |Is desligned to minimize waste
arlsings and to monitor the effects of waste throughout the whole
cycle from productlion to disposal. This Item has high priority In
the Community’s environment policy, to the extent that It will
make it possible to determine the civil Iiablllty appllicable
during the cycle of production, lifetime and disposal of waste.

No-fault or strict llablllty

As this principle Implies automatic llablllity, It will ensure
that victims recelve compensation, the environmsnt wlll recover
and economic agents are held liable In keeping with the
objectlives of the Directlve.

The concept of no-fault or strict tlabllity for environmental
risks Is everywhere galning ground. In the related (and
comparable) fleld of defoectlive products, Councll Directive
85/374/EEC of 25 July 19852 adopts this princliple, and It can
also be found in a growing number of International conventions,
0.g9. on nuclear energy and oll pollutlion of the seas. The draft
convention prepared by Unidroit on compensatlion for damage caused
by the carriage of dangerous goods by rall, road or Iinland
waterway, currently beling nogotlated within the Unlted Natlons
Economlc Commlsslon for Europe, Is also based on the same
principle.

In the same splirit, the final communiqué of the 8th Conference of
Ministers on the Protection of the Rhine agalnst Pollution iIn
Strasbourg on 1 October 1987, which was also attended by the
Commission, calls for harmonization of leglslation on clvil
liabllity for damage caused by dangerous substancos on tho baslis
of the princliple of strict llablllty.

The same trend Is becoming Increasingly established In natlonal
leglslation. Germany and Belglum have already Introduced the
principle of no-fault Ilabllity.In France, It Is well established
by case law. Case law In the Nothoriands is movingin the same
diroctlon, and a law Is boing drafted to Introduce tho principle
In the now Clvil Code. In Spain, strict llabillty has been
Introduced In the wasto management soctor.

0J No L 210, 7.8.1985, p. 29.



The principle of liabllity

The Directive attributes Ilabillty to the producer of the waste
that causes damage or Injury to the environment.

The polluter—-pays Ilmplies that the costs of waste, regarded as a
social problen, should be reflected in the price of the products
or service consldered to have gliven rise to the waste.

This represents a departure from the principle which enjJoys some
support to the effect that lIlabllity for damage Ites with the
carrrler. Vihile this standpoint has its merits In the fleld

of carriage of dangerous goods, It Is unsultable for application
to waste, which Is of a different character.

Because of theo generally doubtful value of waste, its producers
are Keen to got rid of it . There Is a temptation throughout the
whole chaln of economlc operators Involved in a commerclal
operation retating to waste, to deal wlth the waste Illegally
rather than hand It over to an authorlzed disposal undertaking.

Besldes, the vaste producer possesses the main key for taking the
moasures nooded to avold risks to man and the environment: above
all others, he knows about tho nature, the composition and the
characteristics of the vaste.

For this reason a producer of wasto must retain llablllity untll
disposal Is ensured under the prescribed condlitions.

There Is, of course, nothing to stop the producer making a
contract with the carrler or any other operator to the effect
that they have llability. towards him If they are at fauit In
causing the damage or Injury to the environment for which
compensation is due.

However, the holder will always have to be considered liable If
he Is unable to name the producer.

Damage and other Injurles covered by the Directive

The llabllity system Introduced covers :
- damage to Individuals (physlcal Injury, death);
- damage to property (detorloration, destruction);

- Injury to the environment. This must be put In a new category
separate from the preceoding categorles.

Environmental Injury concerns soclety rather than an individual;
It Is sometimss difflicult to quantify, and It cannot be excluded
that restoring the environment to Its state prior to the damage
may Involve costs out of all proportion to the desired result.it
I1s for this reason that Article 4 of the proposed Directive
IImits the principle of [labillity.
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In ths first place, only Irportant and porsistent inteorferences
aro nlmod at. These clariflications will mako It possibleo for tho
national judgo to loave aslds neglligible and temporary
interforencos.

In the socond placo, the Interferences will have to bo caused by
a rodiflcation of tho condltlons of vater, soll or alr. As a
natter of fact, this Includos Interforonces In flora and fauna |If
causod by & rodiflcatlion of such conditlions. Finally, the payment
of "punlitivo damagos™ Is not forosoon, but narely rostorativoe
roaasures or rolrbursemsnt of rsasuros roasonably taken.

Parties entitlied to Instltute procesdings

In the first Instance, tho right to Institute Ilability
proceedlngs agalnst tho porson causing the damago lies with the
victim or his helrs.

Concorning Injurios to the environmant, glvon the fact that those
concern socloty, this right Is glven to the publlc authorlitles.
Thls rlight may also be granted to speclal-interest groups or
ostabl Ished, recognized assoclatlons whose corporate goal is to
protect the environment or publlc health. For such groups, the
Directive Introduces a system that takes account of the law
applicable In the Member States, some of which grant a direct
right to proceed to such assoclations (Netherlands, Luxemburg)
or, as In the case of France and ltaly, permit them under certaln
condltlons to Instlitute clvil proceedings Joined to a criminal
action or, finally, who remaln virtually closed to such
Initlatives.

The Directive Is not designed to harmonize practices In this
fleld. The Communlity has chosen an Intermediate solutlion vhich
conslists In nelther opposing current developments, nor
prociplitating potential developments. The same reasoning has been
applled to thoe question of public bodles’ right to sue.

Linitation of liabllity

a. Tims limits

The proposal provides for a time limit of three years beglinning
vwith the day on which the plaintiff bocame aware, or should have
become aware, of the damage or Injury to tho environment and the
Ident ity of the producer, following the pattern set In Directive
85/374/EEC. Thus a degree of vigllance Is required of the
plaintiff.

In addltion, tho right to compensation exprles 30 years after the
ovent which caused the damage or Injury to tho environmant. It
appoars Justifled to place a tims limit on the possibllity of
inltlating a llabllity actlon. The 30-year |Imit seems to be a
good compromlse In view of the very slow build-up, for example,
of contamlnation in solls.
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b. Flnanclal linlts

From the polnt of view of tho victims or the environment
affoctod, financial cellings on clvll llabillty are notjustified,
excopt In tho clrcumstances spocifled in Articlo 4; furthsrmore,
such callings would bo contrary to tho principles lald down In
Artlcle 130r(2) of the Treaty that theo po!lluter should pay and
that preventive actlon chould bo taken. Consequently, the
Cemmicsion Is making no proposals in this rospect.

¢) Linlts to llabliity

(1) Force majeure: This may eoxonorate the producer, providod
he can prove It.

(2) Contrlbutory negllgenco:

If the damago was causod partly by the waste and partly by a
fault on the part of tho victim, the clrcumstances of the
caso In point should docide vhether the waste producer’s
llablitlty should bs reduced - and, If so, by how much - or
entiroly oxcludoed. Thilgs flts In with the colutlon adopted In
Article &(2) of Dircctive 85/374/EEC.

(3)_Scmo or all of the damago or Injury to ths cnvironmsnt was
causcd by a third party

Articlo 8(1) of Diroctivo 85/374/EEC statos that the
Iiablllty of the producor shall not bos reduced vhen the
damago or Injury to tho cnwirenm2nt Is caused both by a
dofoct In the product and by tho act or omission of a third
party.

The reaceon for thls approach Ig that the producer can alwaye
take actlion agalnct third parties. A simitar rationale should
apply to llabllity for damags and Injury to ths environmont
causcecd by wastos. The proposal tg, thereforo, to follow the
phllosophy beihilnd Article & of Directive 85/374/EEC.

Insuranco

Although Directive 86/631/EEC providos for the sotting up of a
system of insurance to cover damagoe causcd by wvaste, ths
Cornmicsion belloves It would bo wico to procood cautlously on
thles subject.

For cno thing, the insurancoe compantes are currently agalnst even
Il ted mandatory Insurance cover, 25 tho market for
environmental Insurance Is currontly expanding rapidly. A minimum
cellling (which, poilticaily, could not be less than the ECU 70
miltlon spocified by Directive 85/374/EEC) might distort tho
market. Socondly, the parties llable may prefer othor means of
cqual offectivensss, e.g. doposit, bill of exchange, etc., as
accepted by United Stateos leglisiation In thic fieid.

In theso circumstances, It appoars preferable not to leglsiate on
this aspect for the timoe boling.
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Non-recoverable damage and Injury to the onvironnant

There is a need for a Community policy to deal with cases where
the party responsible cannot be ldentifliod or proves Incapabile
ofcompensating the victim or repalring ths Injury to the
onvironment.

If Membor States makeo different cholces rogarding apportlonment
of costs (to waste producers? to the victim? to soclety?),
paymont rules and management of funds, thore Is a risk of
unwarranted dlistortlons. From the polnt of view of environmental
pollcy, these choicos must be firmly based on the principles lald
down In Article 130r of the Treaty. From tho victim’s point of
view, 1t would be unfair If simllar cases (or even the same case)
where a pofiution Incldent affects several Member States) werc
dealt with differoently.

Although some Member States are already addressing themselves to
the question of non-rocoverable damage and Injury to tho

environnant, the Commission villl need more time to propare
proposals, not only because of the extreme complexity of the
subject but also because it viould be ltloglical to Iimlt the scope

of a Communlty Instrument to damageo and Injury to the onvironment
caused by waste.

For these reasons, It 1s proposed that the examination of the
Issuo shouid be continued, and the Commission be instructed to
draft rules.

Legal bagls

Article 11(3) of Directive 84/631/EEC specifies the use of
Article 100 as a logal basis for the Directive on clvil llabllity
for waste.

The current differences in natlonal provisions on the civil
llabliity of the producer for damage and Injury to tho
onvironmant caused by waste are llable to distort competition,
affoct tho free movement of goods In the Internal market and give
rise to differrences in the lavel of protection of hoalth,
proporty and the environment. These differences therefore have a
diroct effect on the ostab)ishment or functioning of tho Internal
market.

Article 11(3) of Diroctlive 84/631/EEC specifles Article 100 as a
legal basls for approximating provisions on clivil Illability for
damage caused by waste.

Since the entry into force of the Single Act, Artlicle 100a has
replaced Articlo 100 as the appropriate basis for harmonizing
natlonal provislons that have an offect on the Internal market.
1t Is therefore proposed that Article 100a be taken as the legal
basls.



12. The Articles

Article 1

This Article determlines the scope of the Directive (see also
point 3).

It is proposed to exciude from the scope of the Directive clvil
Ilablllty regulated by exlsting Intornational conventlons - to
the extent that they are applled by the Member States - and

clivilllabllity for nuclear waste other than that covered by
Community leglslation on waste.
Article 2

The deflnitlon of "producer" is that used in Directlive
84/631/EEC; the definitlon of "waste" refers to Directlive
75/442/EEC. [t should be noted that the Commission has prepared
and sent to the Council an amendment to these Dlrectives,
providing among other things for a new definitlon of the concept
of "waste".

The followling are also considered to be producers of waste;

- the Importer Into the Community of waste from non-Community
countrles;

- the holder of waste, whore the waste Is In transit within
Communlity territory, or the identity of the actual producer
Is unknown;

- the disposatl agent, If the waste has been lawfully entrusted
to his care.

The definitions of "damage" and "injury to the environment™ are
dealt with In point 6.

Article 3

This Article defines the principles of strict liability and its
asslignment to the producer (see also points 4 and §).

Articlo 4

This Article speciflies what actions are admlisslble and requires
proof of a causal link. Vhile the Commission has chosen not to
ghift the burden of proof entlrely, It has Improved the position
of the victim, who frequontiy does not have the means of knowing
what certaln "professional" activities entall.

Article &

This Article, like Article 5 of Directive 85/374/EEC, establishes
joint and several lilabitlity In the ovent that several producers
aro Impllcated.

Artlcle G(1)

This speclfles that the producer Is not liable when the damage or
Injury to the environmant (s due to force ma)eure.




Article 6(2)

Some Member States consider that the holding of an officlal
authorlzation cannot be relied on to limit or exclude clvil
llabillty for damage and Injury to the environmont. This Is the
case for France and the Netherlands. The Federal Republlic of
Germany has for some tims now refrained from grantling
authorlzations which IImit the claims of third parties.

In view of the continulng divergence of opinion, the Commlssion
has proferred to regulate this issue explicltly.

Article 7

Seo point 8(c)(2) and (3) of the explanatory memorandum.

Article 8

Clvil llabllity cannot be considered optlonal or negotlable.
Contractual arrangements derogating from the provisions of this
Directive will therefore not be permitted. See also Article 12 of

Directlve 85/374/EEC.

Article 9 and 10

See above, point 8(a).

Article 11

See above, point 10.

Article 12

For the purpose of establlishing a system of no-fault Ilabillty,
account must be taken of varlous agreements In force or In the

course of negotiation In the transport sector.

As already Indlicated In point 4 above, I[labllity In respect of
the carrlage of dangerous goods Is to Ile with the carrier.

Since the overriding aim Is to protect the Injured party, the
proposed Directive must avold restricting hls or her possible
recourse under other Instruments.

Some Internatlional agreements provide for lImitation of
llablllty. This right must be respected by the Directive.

Article 13

This Article bars retroactive appllication of the Directive.



Proposal for a
COUNCIL DIRECTI!E

ON CIVIL LIABILITY FOR DAMAGE CAUSED

BY WASTE

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic
Community, and In particular Article 100a thereof,

Having regard to the proposal from the Commisslon(1),
In cooperatlon with the European Par|lament(2),

Having regard to the opinlon of the Economlc and Soclal Committee(3)
Whereas Article 11(3) of Directive 84/631/EEC(4), as last amended by Directive 86/279/EEC(5)
'on the basis of Article 100 of the Treaty for actlon by the Community to
determine the conditlons for Implementing the civil liabllity of the
producer in the case of damage caused by waste, or that of any other
person who may be accountable for the sald damage, and to determine a
system of insurance;

, provides

Vlhereas the Fourth Environment Actlon Programme of the European
communitles of 1987(6) provides In point 5.3.6 that work on the
question of clivil llablllity and Insurance in retation to the
transfrontler movement of waste will be completed and proposals will
be made; whereas It also provides In point 2.5.5 that the Commission
will "conslider the scope for the better definition of responsibility
In the environmental field";

Vheroas dispartittes among laws of the Mambor States concerning the
llabllity for damags and injury to tho environment caused by wasto
could lead to artificlal patterns of Investmont and viasto ; uwhereas
such & slituatlion would distort compotition, affect the free rovemant

of goods within the Internal market and ontall differences In tho

lovel of protoction of health, property and tho environment; uhereas an
approximatlion of the laws of the Membor States on this subject is
thereforo noeded;

(1M

(2)

(3)

(4) OJ No L 326, 13.12.1984, p.31.
(6) OJ No L 181, 4.7.1986, p.13.
(6) 04 No C 328, 7.12.1987, p.6.
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Vheroas, since the entry Into force of the Single European Act, Article 100a
has replaced Article 100 as the appropriate basis In the Treaty for
approximating natlonal provislons that affect the Internal markoet;

Whereas such approximation must be based on a high level of
protection both with regard to the damage and Injury to tho
onvironaant which may bo ropalred, and the conditions that must be
fulfilled In order to Initlate proceedings;

Whereas Article 11(1) of Directive 84/631/EEC roquires the producer
of wasto to take all necessary stops - to dispose . of the waste,
or arrange for Its dlsposal, so as to protect the quality of the
environment;

Whereas Communlty action In the fleld of waste management secks to
minimize the production and monltor the effects of waste, throughout
the whole cycle from production to disposal; whereas it concerns all
types of viaste;

VWhereas therefore the Community system of clvil liabillity In this
fleld should not be limited to damage and Injury to the environmsnt
that occurs during transfrontier movements of hazardous waste;

Vtheroas this system presupposes the notion of professional risk;

Vhereas the principles establ!lshed In 130r(2) of the Treaty that the
polluter should pay and that preventive action should be taken cannot
be effectively implemonted In the waste management sector unless the
cost of the damage or Injury to the environmsnt caused by the waste
Is reflected In the cost of the goods or services that give rise to
the waste; whereas, In view of the risk Inherent In the very
exlstonce of waste, the strict lalbillty of the producer constitutes
the best solution to the problem;

Vihereas, however, If the waste has been lawfully transferred to an
authorlzed disposal Installatlion, establlshment or undertaking
pursuant to Article 9 of Counci! Directive 78/319/EEC(7), 1lability
must be transferred to the latter;

Whereas, In order to safeguard the Injured party’s rights, the holder
of waste must be able to ldentify the producer, on paln of himself
belng considered the producer;

Vhereas effective protectlion of the Injured party requires that he
should be able to claim full redress from each of the partles
responsible for the damage or Injury to the environment, irrespective
of the establIshment of the relative llabllity of the partles;

Whereas the protection of persons and the environment requires that
the producer’'s liability should not be reduced by the Involvement of
othor persons having contributed to causing the damage or injury to
the environment; whereas, however, the contributory negligence of the
injured party may be taken into account to assign, recuce or disallow such
liablility ;

(7) 0J No L 84, 31.3.1978, p.43.
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Whereas the protectlion of persons and the environment requires
compensation for death and personal Injury; whereas such compensation
should be extended to damage to property and Injury to the
oenvironmant; whereas this Directlve does not prejudice compensation
for paln and suffering and other non-material damage payable, where
approprlate, under the law applicabls to the case;

Vhereas a uniform period of limitation for Instituting compensation
proceedings Is in the Interests both of the Injured party and of the
producer ;

¥hereas, to ensure the effective protectlion of persons and the
environment, no contractual derogation should be permitted as regards
the llabllity of the producer In relation to the Injured party;

¥hereas market conditions at present are such that It is not
opportune to establish a mandatory system of Insurance;

Vihereas rules must be lald down at Community level for compen-
sation for damage and Injury to the environment caused by waste In the
event that payment of full comensation Is not possible,

HAS ADOPTED THIS DIRECTIVE :
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Articlo 1

This Directive shall concern clvil liablllity for damage and

injury to the onvironmont caused by waste generated In the course
of an occwational activity, from the moment It arlses.

This Directlivo shall not apply

to nuclear waste- covorod by natlonal law based on the
Convontion on Third Party Liabllity In tho Flold of Huclear
Ensrgy (Paris, 29 July 1260) and tho Convontion supplementary
to tho aforemsntioned Convontlon (Brussels, 31 July 1963), as
voll as tho Protocols attached to those Conventlons;

to waste and poliutlon covered by natlonal law based on the
International Convention on Civil Liabllity for Oil Pollution
Damage (Brussels, 29 November 1969) and the International
Conventlon on the Establishment of an International Fund for
Compensatlon for Oll Damage (Brussels, 18 December 1971).

Article 2

the purposes of this Dlirectlive

"producer" means any natural or legal person whose

occupational activities produce Wwaste and/or anyone who carriles
out pre-processing, mixing or other operations resulting In a
chango In the nature or composition of this waste, untll the

moment whon the damage or injury to the environmsnt Is

"waste" means any substance or object defined as waste In
Article 1 of Counci! Directlve 75/442/EEC (8);

i) damage resulting from death or physical Injury;
.11) damage to property;

“Injury to tho environmont” msans a significant and
porsistont Interference In tho onvironmsnt caused by a
rodification of the physical, chemlcal or blologlcal
conditions of vater, soll and/or alr Insofar as thoso aro not

consldored to bo damage’ within the meaning of sub-paragraph c¢),

No L 194, 25.7.1975, p.47.

2.
1. For
a)
caused;
b)
c) ‘"damage" means:
d)
i),
(8) oJ
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2. The following shall be doomed to be the producer of the waste In
place of the person defined In paragraph 1(a):

a)

b)

c)

the porson who Imports the waste Into the Community, except
whero tho waste was previously oxported from the Community

and Its nature or composition was not substantially changed
prior to Its relmportation;

tho person who had actual control of the waste when the
incldent glving rise to the damage or Injury to the
onviromant occurred:

1) If ho Is not able within a reasonable period to Identlify
the producer as definod In paragraph 1;

11) 1If the waste (s In transit In the Community without
having undergone there a subgtantlal change in nature or
compositlion before the occurrence of the Incident glving
rise to the damage or Iinjury to the environmsnt;

the person responsiblo for the Iinstallatlion, establ Ishment or
undertaking whero the waste was fawfully transferred to such
Iinstalliation, establlishment or undertaking 1ficensed pursuant

to Articlo 8 of Directlive 75/442/EEC, Article 6 of Council

Diroctive 75/439/EEC(?) or Article 9 of Directive 78/319/EEC, “4m
or approved pursuant to Article 6 of Council Directive 76/403/EEC -

Article 3

The producer of waste shall be liable under civil taw for the damage and
injury to tho onvironmant caused by the waste, irrespective of fault
on his part.

Article 4

1. The plainitff may take legal action to obtain:

a)

b)

c)

the prohlbltion or cegsatlion of the act causing the damage or
Injury to tho environnant;

the reimbursement of exponditure arlising from measures to prevent
the damage or Injury to tho environmont;

the relinbursemsnt of oxpendituro arising from measures to
copensate for damage uithin the meaning of sub-paragraph ¢) i)
of Article 2(1);

(8) 0J No L 194, 25., 7.1975, p. 31.

(10)04 No L 108, 26.4.1976, .p.41.
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d) tho rostoration of tho environmant to its gtato linodiately
prior to the occurence of Injury to theo environ=uent or tho
relmbursement of oxpondlture incurred in connection uith measures
taken to this end;

o) indemnification for the damage.

With regard to the rostoration of tho onvironmant provided for in
paragraph 1 d), the piaintiff, In the case of injury to the
onvironmant, may seck such rostoration or the reirbursemont of
oxponditure incurred- to this ond oxcopt vhon:

— the costs substantially exceed the benefit arising for the
onvironmsnt from such restoratlion, and

- othar alternativo nsacures to the rostoration of tho
environmont nay bo undartaken at a substantizily {owar cost.

In this lattor caso, tho plaintiff nay scck the implementation of
thoso othor msasures or tho relrburse=snt of tho oxpsnditure
incurred to this end.

As regards 1injury to tho cnvironment, tho public authorities
may take the legal action provided for in paragreph 1 a), b) and d).

Where tho law In  Member States gives

common-i{ntoraost groups tho right to bring an action as plaintiff,
they may seek only the prohlbition or cessation of the act glving
riso to tho Injury to ths environzant. If, however, they have
takton tho measures providod for in paragraph 1(b), and (d), they
may seek reimbursement of the exponditure rcesulting fren such
moasures.

This Diroctive shall bo without preojudice to natlional provislons
roelating to non-natorlial dzmage.

The plaintiff shall be requlred to prove the damage or iInjury to
theo crnwvlronzant, and show the overwheilming probablility of the
causal rolationship between the producer’s waste and the damage
or, as tho case may bo, thc Injury to tho envirormant suffered.

Article §

Where, under this Directive, two or more producers are liable for the

same damage or the same injury to the environment, they shall be liable
jointly and severally, without prejudice to the provisions of national

law concerning the right of redress.

Article 6

The producer shall not be llable under this Dlrectivs if ho shovs
that the damage or Injury to tho onvironmant results from forgn
najcure as dofinad In Comrunity law.
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2. The producer shall not bo relijeved of Ilability by the sole
fact that he holds a permit issued by the public authorlitlos.

Article 7

1. VWithout prejudlice to the provisions of national law concerning
the right of recourse,tho llabllity of the producer shall not be
reducod when the damage or Injury to the onvironmont Is caused
both by the waste and by an act or omlssion of a third party.

2. Theo llabillty of the producor may be reduced or dlsallowed when,
having regard to all the circumstancos, the damage 1s caused both
by the waste and the fault of the Injured party or of any person
for whom the Injured party Is responsible.

Articlo 8

The Ilabllity of the producer arising from this Directive may not be
limited or excluded 1in relation to the injured person by any contractual
provision limiting his Lliability or exempting him from Liability.

Articleo 9

1. Member States shall provide in thelr leglisliatlion that of legal
proceedings under this Directive shall be barred upon explry
of a perlod of three years from the date on which the party
taking legal action under Article 4(1) became aware or
should have become aware of the damage or Injury to the
onvironmant and of the ldentity of the producer.

2. This Dlrectlive shall not affect Member States’ provislions on the
suspenslon or Interruption of the limitation period.

Articts 10

The right to take Llegal action under this Directive shall be extinguished

upon the expiry of a period of thirty years from the date on which the

incident giving rise to the damage or injury to the environment occurred, unless
In the meantime proceedings against the party llable for the damage

or Injury to tho environment have boen Instituted. -

Articlo 11

The Counclil, acting on a proposal from the Commlssion, shall
dotermine by 31 December 1992 at the latest the conditions to
beapptlod and the means to be used in order to provide compensation
for the damage and Injury to tho environment covered by this
Directlve In the event that
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- the person liable under - this Dlrective cannot be

Identified;

- the person liable is incapable of providing full corpensation for the
damage and/or Injury  caused.

Article 12

This Dilrective shall not affect:

a) any rlights which may be relied upon by the plaintiff undgr this
Directive under international conventions on civil liability for the
carriage of dangerous goods in force at the relevant time;

b) any rights establlished by the International Convention on
Limltation of Liabllity for Marltime Claims (London, 19 November
1976).

Article 13

This Directive shall not apply to damage or Injury to the
onvironmant arlising from an incident which occurred before the date
on which its provislons are implemented.

Articlo 14

1. Momber States shall bring Into force, not later than 1 January
1991, the laws, regulations and administrative provisions
nocessary to comply with this Directlve. They shall forthwith
Inform the Commisslion thereof.

2. The provislong adopted pursuant to paragraph 1 shall make
oxpress reforoence to this Directlive.

TP
3. Member States shall communicate to the Cémmlsslon the texts of
the provigions of national law which they adopt in the fleld
governed by this Directive.

Article 15

This Directive Is addressed to the Member States.

bone at Brussels, For the Council





