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SUMMARY OF THE REPORT

The adoption by the Councl! of Minlsters of Directive 83/189
on 28 March 1983 constltuted an important step towards
preventing the creation of new technical barrlers to trade
within the Communlity.

As wéll as Instituting a mechanism for the collective scrutiny
of draft technical leglisclation at natlional level, It set up an
Instlitutional and procedural framework to facllltate and

accelerate standardlzatlon at European level.

The usefulness and signiflcance of this Instrument was

recognized by both the European Parllament and the Council In
thelr positive responso to the Commission proposal to extend
the scope of the Directive to al!l Industrial and agricultural

?:?ducts. whlich was adopted by the Councl! on 22 March 1988

Four years after the entry Into force of the Directlve, and
Immedliately before Its extension to all product sectors, the
Coemmlsslion has undertaken a review of Its operatlion In order
to assess how effectively It has been appliled and what can be
done In order to Improve lts effectiveness, glven Its
Important contributlion to the completion of the Internal
market within the next five years.

The report follows the structure of Dlrective 83/189 Itself,

and doals flrst with the Information procedure for standards
and then wlith that for tochnlcal rogufations.

1. Informatlion procedure for standards

The informatlion procedure for standards, which Is managed for
the Community and the EFTA countrles by CEN/CENELEC, gives
rise to the regular distribution to national standards
organlzations of an impressive volume of Information on
national standards activity Iin the form of both a complete
updating reglster. Altthough some natlonal standards
organlizations ensure that thls information Is widely
distributed, In some cases by electronic means, thls I|s not
always the case. Thls may be one of the reasons for the
relatively low Incldence of requests by natlonal! standards
organlizatlions to be assocliated with standardizatlon work golng
on In another Member State, although the number of such
requests Is Increasing.

(1) Councll Directive 83/182/EEC of 22 March 1988 amending
Dlrectlive 83/1B9/EEC laylng down a procedure for the
provislion of information In the fleld of technlical
standards and regulatlions.

O.J.E.C. L/81 of 26.3.1988 p. 75.



The Inflow of Information, even though of varlable quality as
far as the amount of Informatlion provided on Individual!l
standards projects |Is concerned, |Is recognized both by the
CommlIssion services and CEN/CENELEC to be a valuable tool In
the programmling of European harmonlization of standards.

The Commission doubts, however, whether survelllance of the
large volume of national standards activity by CEN/CENELEC has
been sufflciently developed.

The machlnery set up under Articlie 6 of the Directive whereby
the Commlission, after consultation of the Standing Committee,
may make standardlization requests to CEN/CENELEC Is being
increas!ingly used; no fewer than 90 requests, Involving 115
different standards, have been made slnce 1985. Most of these
requests derive from the Commisslon’s own leglislativoe
programme, however, and not from notiflicatlons under the
Informatlon procedure.

The European standards organlzatlions themselves have already
been actlive In evaluating the effectivensass of the Informatlion
procedure. An enqulry conducted In 1986 led to the adoption
of a number of decislons concerning the extent of information
to be provided and the distributlion of the registers, although
It was generally agreed that the structure of the procedure
basically met the needs of Interested parties.

On the basls of Its own analysls, the Commission belleves that
the procedure must be strengthened further If It Is to change
the extent to which standardizatlion activitles are still
overwhelmingly concentrated on the adoption of speclfic
natlonal standards and the taklng-over In differing ways at
natlional level of International or European standards. About
70% of the 1987 notificatlons on new work concerned specific
national projects. A comparison shows that these appear to
outnumber European projects by about nine to one

The Commlisslion Is now taklng action to ensure that Information
relating to national standards |Is more transparent and can be
used more effectlvely:

(1) Some cautlon should nevertheliess be exercised in
- appralsing the extent of speciflc national work. It seems
that particlpants do not regularly notify relations with
Iinternational or European work and also a European
standardizatlion project generally covers a of application
than a national one.



(a) More complete notiflcatlons :

a number of standards bodies have still not Implemented the
Improvements declded upon In 1986, and additional reflinement
of data |Is needed In order to achleve cross-referencling and
greater transparency; the notification form and handbook wil}
therefore be revised.

(b) More offective distribution of Information

there 1s reason to bellieve that Informatlon on new standards
activity Is not reaching the Industries most directily
concerned by It, and the Commission willl In 1988 be
contributing to a study by CEN/CENELEC on how to Improve the
dissemination of such Informatlion, using electronic means If
necessary.

(c) A complete plcture of standardization in Europe

the Commission has concluded negotlations with CEN/CENELEC 1In
order to set up an Integrated Informatlion system containing
published as well as draft standards In Europe, to come Into
effect In 1989.

(d) Greater use of the procedure for the purposes of European
standardizatlion

the large number of notilfled draft standards has made It
difficult for CEN/CENELEC with theilr Iimlted resources to
analyse them systematically and inltlate new activities at

European level; the Commlsslon has taken steps to asslist the
organizatlions by further strengthening of thelr resources in
order to Improve survellitance of the Information procedure.

Clearly, the full cooperation of national standards
organizatlions,and particularly the few whlch are responslible
for most standardizatlon at natlonal level within the
Communlity, will be necessary In order to Implement the
improvements In question.

2. Informatlion procedure for technlcal requlations

Directlve 83/189/EEC Imposes on Member States the obligation
to communicate to the Commlission all draft technlical
regulations, but also requires that the Commisslion and the
other Member States react to such notificatlons within a very
short time- {imlt (3 months). These time constralnts,
combined with the steadlly growing number of notifications
(now 200 a year), the Interest In translations of notlifiled
texts and the requlirement for Immedlate distribution to all

Member States of all communlicatlons under the procedure, have
necessltated a complex system for management of the procedure
which has not yet overcome all the loglstlical problems

Involved.



The Commlission consliders that everythlng posslble should be
done both by Itself and by the Member States to ensure that
the notifled drafts can be examlned as quickly as possible
under condlitlons guaranteeling that they are properly
understood. It has already made overy effort to provide
transliations Into as many languages as posslble of all the
messages exchanged under the procedure. As far as the
natlonal drafts notlfled are concerned, the Commisslion,
desplte the fact that It has no legal obiligatlon to do so, has
provided the Member States wlith translations even where It did
not need them [tself. It has also taken the Iniltlatlive of
studyling the feaslblllty and cost of having notifled texts
translated rapldly Into all officlal Community fanguages by
outslide agencles.

The Commigssion has also thought of several practical measures
to glve the partles three full months to examine notlifled
texts. These measures, dliscussed In detall by the Standing
Commlttes on Standards and Technlcal Regulatlons, could
include a month's extension In the period allowed for
examinatlon of the notlfled drafts and a month’'s extension to

the standstil!l period when a detalled opinlon Is dellvered. It
has also been suggested that an agreement should be sought
vilth altl tho Member States on limlting to exceptlonal cases

the principle of the confilidentiallty of notlflcatlons
(Article 8, para 4).

Since Directlive 83/189/EEC has Just been amended (see note 1,
page 6) and the resuilts of the current study on the

translatlion problem are still awalted, the Commission
conslders It preferable for the time being not to propose
these changes, but may well come back to them when the time

soems rlpe.

As far as Member States’' compliance with the obligation to
notify Is concerned, the Commlsslon considers'that performance
Is stil! very uneven, and that some Member States at least are
not llving up to thelr commitments under the Dlrective.
Although the total number of notifications has Increased
steadily each year, to exactly 200 In 1987, there are a number
of polnts of concern |If one conslders the dlstribution of
notlflcatlons between Member States and between sectors.

For Instance

- two Member States alone account for 57 per cent of
notiflcatlons to date;

- some Member States have notified very few regulations In the
past four years;

- gsome Member States have notlfled no measures In respect of
sectors where most others have notifled a signliflcant number;



- no notiflications of reglonal measures have been recelved.

The Commisslion proposes that a number of steps be taken to
remedy thls situation :

(1) untll now the Commission has not systematically monlitored
compliance with the oblligation to notify; It Intends to
conclude contracts with bodles which, In each Member
State, will be responsible, under Commission supervision,

for the materlal operations of obtaining and scrutinlizing
official national publilcations In order to detect
technlical regulations published In them after which the
Commisslison wlll make the necessary analyses and take
appropriate actlon;

(11) as an additlional measure, and In order to facilltate the
monltoring of Member States’ reactlions to comments and
detalled opinions, the Commlssion, after consuitling the
Standing Commlttee for Standards and Technlcal
Regulatlions, has formally requested the Member States
under Artlicle 8.3 of the Dlrective to send It
systematically from 1 July 1988, all the deflnltlve texts
of notifled technical regulations;

(ifl)the Commission also Intends to bring Infringement
proceedings against Member States which fail to notify
draft technical regulations.

In additlon, Iin atl information and publlication campaigns
concerning the “New Approach", the Commission wiil draw
attentlon to Its view that technlical regulations not notifled
to the Commission are not enforceable.

As far as the content of natlonal technical regulations
notlifled under the Information procedure |Is concerned, the
Commission draws attention to the relatlvely high Inclidence of
technical regulations on whilch It has felt It necessary to
delliver a detailled opinlon (approximately one quarter of all
notliflicatlions). Member States, too, are Increasingly active
In opposing leglslation proposed by other Member States; In
1987, more detalled opinlons were delivered by Member States
(53) than by the Commission (49). While this greater
Involvement of Member States In the procedure Is to be
welcomed, the Commisslion Is concerned that so many
notlficatlions appear to glve rise to serlous difficuities for
intra-Communlity trade.

The Commisslon has included In this report a detalled legal
analysis of the kinds of confllct with the princliples of
Communlity law which occur most frequentiy In draft natlonal
technical regulations.



It concludes that such potential Infringements stilll occur
frequently, even after four years, In the draft legislation of
all Member States (the number of detalled oplnions for each
Member State being broad!y In proportion to Its number of
notiflcations).

The Commission therefore Intends as a matter of priority to
pursue a Iimlted number of iInfringoment cases which address
the princlipal lgssues referred to Iin Its legal analysis, In the
hope that further EEC Jurisprudence willl be developed In this
area.

Filnally, thoe Commission recalls that the Councl!|l and the
European Parllament should roegularily review the operation of
this Diroective In the llght of an annual report from the
Commisslion which, at the request of the European Parlilament,
has been written Into the amended Directive adopted by the
Councl! on 22 March 1888.



Chapter | - [HTRODUCTION

1.

Councll| Dlrectlive 83/189/EEC of 28 March 1983 laylng down
a procedure for the provislion of Information In the field
of technical standards and regulatlions Introduces for the

flrst time at Community level the oblligation for Member

States to notify the Commisslion of draft regulations and
standards that fall within Its scope. Pursuant to
Article 1 (7), Its scope extends to Industrially

manufactured products other than mediclinal products

within the meaning of Dilrective 65/65/EEC, cosmetlc
products within the meaning of Directive 76/768/EEC,
agricultural products wlithin the meaning of Article 38
(1) of the Treaty, and food. Apart from agricultural
products, these exceptlons did not apperar In the
Commission’s initial proposal(1) but were added by the
Councl |,

The Directive Is based on three gulding princliples which
govern {ts worklng:

(a) The need for an Instrument giving Information on
the framing of technical provislons before they are
adopted so as to prevent the creation of fresh
barrlers to the free movement of goods; thls
preventlive Instrument Is Intended to extend or In
some cases forestall the actlon taken by the
Commisslon pursuant to Article 169 of the EEC
Treaty against Infringements by the Member States.

(b) The desire to ensure complete transparency of
natlional plans by a compulisory procedure and to
promote effective cooperation between the
Commission and the Member States so as to reduce or
ellminate disparities in national standards and
regulations, thus helplng towards the attainment of
a Communlity-wide Industrial market. The Directive
also provides a framework for the development of
European standardlzation, In particular through
systematlc and careful scrutiny of the data
exchanged.

(1)

OJEC € 253 of 1 October 1980, p.2.



(c) The establishment, under the ausplces of the
Commission, of a continuous dlalogue between
national and Communlty Iinterests, culimlinatling In a
Standing Committee; the Directlive faclllitates this
by making the Commission and the Member States
responslblie for the proper working of the system.

Directive 83/189/EEC lays down an Information procedure
for a single purpose: toc avold barrilers to trade. It Is
thus desligned as an Instrument of Communlity pollcy,
calling for Jolnt actlon by the Commission and the Member
States. The adoption of the Singlo Act and the prilorlties
In the White Paper have enhanced the Importance of Its
role In helping to complete the single market.

It was because of thls objJoctive of the single market
that the Commlission, after four years' experlence wlith
the procedure, declded to enlarge the Instrument and
early In 1987 proposed that Its scope be extended to all
products(1). This proposal was adopted by the Council

on 22 March 1988 In cooperatlion wlth the Parllament and
after the oplnion of the Economlic¢ and Soclal Committee
had been obtalned(2),

The time has now come, Just as the scope of the Directive
Is being extended and In accordance with Article 11 of
the Directive Itself, to review Its operation over the
flrst four years. The findings willl provide useful
Information for future action with a view to the
completion of the Internal market by 1992,

(1)

(2)

See Doc. COM(87)52 filnal of 13 February 1987 - OJEC C 71
of 19 March 1987, p.12.

Directive 88/122/EEC ~ OJEC (L81 of 26.03.1988).
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Chapter 11 — THE INFORMATION PROCEDURE FOR STANDARDS

1. DESCRIPTION OF THE OPERATION OF THE INFORMATION

In 1984 the Commisslon contracted out the technlcal
operation of the Information procedure for standards to
the European standards bodles CEN and CENELEcC(1). The
EFTA countrilies have been assoclated with the procedure
from the outset and contribute to the operating costs
through a similar contract botween the EFTA Secretariat

CEN and CENELEC have set up a Jolnt central unit which
collects, manages and distributes the necessary
Iinformation. It collects the Information from and
distributes It to the members of CEN and CENELEC, which
are the national standards Institutions of the EEC
countries (see list 1 In the Annex to the Dlrectlive) and
the EFTA countrles. The unit also draws up an annual
report on the operation and management of the procedure.
Together with the quarterly verificatlons, this report
forms the basis for a detalled audit and examination by
the Commission of the results of the Information
procedure. Any ldeas It may glve for Improving the
procedure, especlally at technlical level, are studled by
a Joint working party consisting of CEN and CENELEC and
are then examined by the Standing Committee for Dlrectlive

The Informatlon system for standards became operational
in January 1985. The members of CEN and CENELEC have been
sending data to the central unit In accordance with
Directive 83/1B9/EEC. These conslists In particular of
annual standards programmes and thelir quarterly updates
(see Article 2 of the Dlrective) any new draft standards
open to public Inspection (see Article 4 of the
Dlrective) and any natlona! standard adopted. In
addltion, the CEN/CENELEC central unilt recelves data on
developments In International standardizatlon, lIncluding
information on the particlipation of CEN/CENELEC members
In those activities. The data are sent to the central
unlt elther on magnetlic tape or on notiflcation sheets.

PROCEDURE
6.
and CEN/CENELEC.
7.
83/189/EEC.
8.
(1)

European Committee for Standardlzatlon and European
Committee for Electro~technical Standardization.



The central unit enters the collected Information In a
computerized database. As a result, Information on the
updated standards programmes and on draft national
standards open to public Inspection Is permanently

The Informatlon collected and managed Is currently
disseminated In two pertodic reglisters publiished

The flirst, called the Standardlzation Programme, Is
divided Into 13 sectors and 290 subsectors and contalns
all standardlization work in progress and planned at
natlonal, European and internatlonal levels. In addltlon
to the natlonal reference, this register glves the stage
reached (Intentlon or draft for publlic iInspection), the
title, and a brlef description of the subject. The
reglster Is currently distributed as a full verslon In
the flrst quarter of the year and as an updated verslon
slx months later. It Is produced In the working languages
of CEN and CENELEC(1), with the exception of the
Internatlonal part which, to reduce transiatlion costs, is
published only In Engllish. This first reglster represents
the equivalent of about 1 300 pages of original text per

.The second reglster glves Informatlon on draft national

standards open to public Inspection. It |s produced
monthly and In principle only In Engllish. It contains, by
sector and subsector, all new draft standards at the
publlc Inspection stage (see Article 4 of the Dlrective).
This reglster, which for each draft contains the same
type of Information as the filrst register, provides
Information rapldly and In a classifled form for all
potential users. In volume It represents about 150 pages
of orlginal text a month.

The two reglsters are sent to the members of CEN and

"CENELEC, to the Commisslon, and to the EFTA Secretariat.

The members of CEN/CENELEC distribute them to interested
partles by thelr own methods, depending on the resources

9.
avallable.
10.
perlodically.
month.
11.
avallable.
(1)

English, French and German.



12.

13.

14.

156.

16.

The members of CEN/CENELEC send the central unit the full
text of draft natlional standards at the pubtlic Inspection
stage (soe Article 4 of Directlve B3/189/EEC). A copy of
the drafts may, on request, be made avallable to the user
departments of the Commission and EFTA. Each member of
CEN/CENELEC may, on receiving Informatlon through the
second register and a copy of the notliflcation sheets,
roequest the author (lf necessary by a standing order for
coertaln fleids) to send the full text of the draft open
to publlc Inspection.

2. EXPLOITATION OF INFORMATION FROM THE PROCEDURE

a) Use of Informatlion at natlonal level

The Commission has noted that the extent to which
Information from the procedure Is used varles both within
tho Community §nd within EFTA.

Although the procedure Is generally regarded as a usefu!
tool for promoting Industrlal activities on the European

‘market, the practical measures taken natlonlly to make it

effectlve are very uneven.

In some Member States the natlonal standards Instltutions
have set up a coordlnating unit to clrculate information
directly to natlonal technical committees, trade
assoclatlons and Industry. In others, however, a survey
conducted In 1986 showed that no regular distributlion had
been organlzed. The Informatlon was generally made
avallable on request or was accesslble only on the
premises of the standards Instltutlon. Some standards
Institutions sald that they published In a Journal
summary informatlon on the activities of members In other

countrles.

The explanatlons glven the Commisslion for the delays In
setting up coordinating and distribution arrangements are
sometimes only partly Justifled by a lack of the
necessary materlal facllitles.



17.

18.

19.

20.

21,
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b) Invoivement In natlional actlivitles and requests for
the drawlng-up of European standards

Article 3 of the Dlrective, which allows standard
instltutions to be Involved passlively or actlvely (by
sending an observer) In the work of other Instltutions or
to request that a European standard be drawn up, Is
Important to the attalnment of the objectives of the
Directive. Involvement of one Institution In the work of
another 1s arranged by direct contact between the
national Institutions concerned. Requests are notlfled to
the Commisslion and other particlpating members by the
central unit.

A code of conduct for these arrangements Is now belng
discussed withlin CEN and CENELEC.

Annex 1 (table 1) contains statistlcs on the application
of Artlcle 3 of the Directive. It gshows that ths number
of cases notiflied Is very small. However, the Commlisslon
has reason to belleve that the actual number of requests
for Involvement is higher than shown. It would appear
that such cases are nhot always notlfled to CEN/CENELEC.

From the Informatlion avallable the Commission conslders
that potential barrlers to trade have been avolded in
several cases by such involvement. It also seems that
thls Instrument Is used so that the work done in other
Member States may serve as a basls for national work.

As regards the possibility In Article 3 of roequesting
that a European standard be drawn up, the Commisslon
finds that since the procedure started, CEN/CENELEC has
had only two cases of a2 natlional standards Institution
proposing, In the light of another iInstlitutlon’s work,
that a European standard be drawn up, whereas some 9 000
new natlonal standardlzation projects (l.e. transposlition

with differences of International and European work and

speclflc work) were notifled over the same period. For
both cases, harmonlzatlon work has been started In
CEN/CENELEC.



22.

23.

24.

25.

To sum up, although the Commission cannot yet assess the
extent to which the arrangements for Involving
Institutlions In other national standardization activities
are actually belng used, it finds It regrettable that
natlonal standards Instltutlons are not taking advantage
of the procedure to propose that European standards be
drawn up on subjects on which natlonal standardlizatlion

‘work Is In progress. This means that virtually no use Is

belng made of an Important aspect of the information
procedure for the technlcal Integratlion of the Community.

¢) Use of the Information at European level

After consulting the Member State governments, the
Commisslon asked CEM/CENELEC In 1985 to analyse the
Information from the procedure regutarly with a view to
planning European standardlzatlion work. In the
Commlssion's view 1t Is primarily up to the standards
Institutions themselves to supply and use the Information
for the beneflit of European standardizatlon and
accord!ingly to draw up the necessary European standards.

Since then CEN and CENELEC have set up several planning
committees, In partlcular for electrical englineering,
machlinery and construction. These committees are
responsiblie for assessing the need for European standards
wlth the ald of all those concerned. The Informatlion
avallable from the Informatlon procedure can provide
major backup for thls programming work.

Pursuant to Article 6(3) of the Directive the Commlisslion
has since 1985 made same 90 standardizatlon requests to
CEN/CENELEC Involving the preparatlion of about 115
European standards. Most requests were common to the
European Community and the EFTA countrles. They relate to
the followlng fields amongst others: Informatlon
technology (67), electrical englneering, Iiron and steal,
pressure vessels, gas appilances, toys and motor fuels.
By 31 December 1987, 19 European standards had been
produced In response to these requests, 18 of them an
informatlon technology.



The standardlzatlon requests to CEN/CENELEC are In | lne
vwvlith the Community’s harmonlzation policy. Several of
them were for European standards required for the
practical Implementation of Community dlrectives of the
“nevw approach" typa(1). In Iinformation technology the
requests are desligned to establish a set of European
standards that wilil guarantee Information and data
Interchange and compatible worklng of systems wilth the
requlred degreo of precislton, bearing in mind the pace of
technologlcal advance. The most recent requests woll
Iflustrate the contribution that these new technologles
are making to the completion of the Internal market
(termina!l specifications, cards requlred for the new
electronic payment systems).

The informatlon procedure has provided valuable
Information for the preparation of requests; In several
cases, for example 1SDN(2) connector and payment cards,
It was Information from the procedure that sparked off
European standardlzation work.

To sum up, It Is clear that Information avallable from
the procedure Is used mainty by CEN/CENELEC for the
systematic programming of European standardlzatlon work,
bearing In mind In particular the prilorities for the
completion of the internal market. This programming, a
loglcal consequence of the notificatlon of natlonal
standards programmes, has through the Dlrectlve become an
ongolng task for CEN and CENELEC. As a result of this
programming, CEN and CENELEC have In several cases - not
counting requets made to them by the Commmunlty and
EFTA - set up new workling parties and made a start on
European standardlzation work (especially In flelds where
there has been a very large number of national
notiflications, l.e. constructlon and mechanical

See Council resolution of 7 May 1985, 0J No C 136 of

26.
27.
28.

englneer ing).
(1)

4 June 198S5.
(2)

ISDN - Integrated Services Digltal Network.



29.

30.

31.

32.
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Becausgse there has been virtually no demand from national
standards Institutlons for the drawing-up of European

.standards pursuant to Article 3 of the Dlrectlve, the

momentum for Europoan standardlzatlion comes essentlally
from systematlic programming by the European Institutlons.
Consequently the scope of thls programming should be
greatly Increased In view of the practlicailly constant
volume of natlonal standardlzatlion activities.

"Slince Europoan standardlization Is now undergolng

substantial expanslion, It |s also obvious that the
procedure will Increasingly serve to verlfy observance of
the standstilil by natlonal standards Instltutlons and to
dotermine whether work should be transferred from
natlional to European leve!l to complement European
standardization activities already undervwvay.

d) The role of the Standing Committee

The Commission has consulted the Standing Committee on
all requests for European standards. The Commission |Is
well satisfled with the very Important preparatory work
done by S0GITS(1) |n examining draft requests relating
to Informatlion technology. This fruitful cooperation is
an example that could well be followed for the
preparatlion of requests in other sectors, especlally for
the "new approach” Directives. The CEN/CENELEC
reprosoentatlves attend the Committee’s discusslons. In
submitting requests to CEN/CENELEC, the Commlsslion takes
Into account the opinlons dellvered by the Committee.

The Committee Is also kept rogularly informed of the
progress of European standardl{zatlon work. On several
occaslons problems encountered during the standardlzation

work were referred to It.

The Commlittee, enlarged to Include representatives of all
standards institutlions, has held four mestings slince
1984. 1t is clear  that the "enlarged commlttee" will need
to meet more frequently, glven the substantlial Increase

In European standardlzatlon activitlies.

(1)

SOGITS - Senlor Offlcials Group for Information
Technology Standardlizatlon.
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3. EVALUATION

a) 1986 survey on the efficlency of the procedure

In 1986 the Commisslion, In cooperatlion with the EFTA
Secrotarlat General, conducted a survey amongst
participants In the procedure to evaluate Its efflciency
and the use that was belng made of the information
circulated. An oexamlination of the replles sent In by the
CEN/CENELEC members showed that there was no need to
nodlfy the arrangements In the Dilrectlve., There was a
nosd and demand for Improvements only In the practical
and technical Implementation of these arrangements.

In the llight of these results possible solutlions were
discussed In the Jolnt worklng party mentjoned earlier.
Its proposals were approved by the Commission after a
favourable opinlon from the B3/1B9/EEC Committee on §
February 1887. They may be summarized as follows:

- improvement of data quallty by making it compulsory to
speclfy the subjJect elther by a brief description or
by key words; also a reminder to participants to
follow more strictly the rules concerning the
indication of the sector/subsector;

- less frequent publlicatlion of registers (two editions a
year for roglister 1) allowing greater concentration on
natlonal work;

- a study of posslible Improvements to the procedure
through greater use of computer faclilitlies;

- request to natlional standards iInstitutions to ensure
that the Information Is clrcultated widely to
interested parties In their own countries;

- regular clrculatlion to al!il participants by the
CEN/CENELEC central unit of a table showing the
various types of participatlion requested In national
work. Falllng a bilateral agreement, each participant
may submlt problems encountered to the Commission or
to the EFTA Secretarlat General.
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b) Evaluatlon of the procedure In terms of quantity

The latest statlistlcs prepared by CEN/CENELEC give a
general plcture of the new standardizatlon actlvities
notifled In 1987 to the CEN/CENELEC central unit from
three additlonal angles:

- the proportlion of new national work In relatlon to new
International and European work(1),

- the breakdovwn of new natlonal work by country,

- the breakdown of new national! work by subsector (field
of actlivity).

Thls leads to the following filndings (see also Table 11
in Annex 1).

New natlonal work by EEC countrles stlll accounts for the
ma Jor share (about 75X) of all new work at natlional,
European and International levels. In 1987, 2 724
natlonal projects were reglstered compared to 289
European ones. On the basis of statements by
particlpating members, only 7 ¥ of the new national
projects have lInks wlth European or International work.
However more methodical! notification of such [(inks may
give a brilghter picture of the sltuation.

A comparison between the eleoctrical and other flelds
highlights even more strongly the predominance of
national actlvities over harmonlizatlon actlivities. In
the other flelds about 89% of new projects notified are
natlional. In contrast far more new work is being started
at European level In the electrical field,.

A breakdown of new work by country shows that In the
electrical fleld and In the other fields respectlively
about 85% and S50% of the new actlvitlies are belng carriled
out In three countries (Germany, France and the United
Kingdom) (see Table 111 In Annex 1).

A breakdown of notliflicatlons shows that about a quarter
of the total number of natlonal notiflcatlons concerns 10
of 290 subsectors. Those with ths hlghest number of
natlional notificatlons are, in decreasing order:
aerospace, constructlon, road vehicles and textliles (see
Table IV In Annex 1).

(1)

New work means every new standardizatlion activity entered
in the current standardization programme.
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In all these flelds except textiles the CEN has In the
meantime made a start on programming and standardlization
vork .

c) Evaluation of the procedure in terms of quality

An analyslis of the current situation largely conflrms the
1986 analyslis: i

- The arrangements In the Directive meet the obJectives
get.

- Technlcal operation In the CEN/CENELEC central unit
gives rise to no major problem.

- The Improvements needed malnly concern the
Introductlon of faclllties to ensure that the
Information Is usable and transparent.

-~ Data quality stlll needs to be improved by the
providers of data, |l.e. the national standards
Instlitutlions. Precise Indication of the subjects
involved In planned work Is the most Important polint.
Botter compliance with the rules adopted In
CEN/CENELEC appears necessary (some members still do
not define the scope of the tlitle). Conslderation
should also bs glven to introducing an Indexling
system, the extra work entalled belng offset by the
additlonal service It wlil provide. Thils system could
greatly Improve the transparency of the data supplled
because the subjects would then be specliflied,
also allowlng more dlrect data access.

It Is also necessary to ensure at all times that draft
standards open to public Inspection are notified as
quickly as possible In view of the relatively tilght
deadiines.

- Jldeas for Improving Information dlsgssemination, In
particutar by electronlic means, have emerged In 1987,
The Commission has asked the CEN/CENELEC central
gsoecretarliats to make a market survey so as to promote
the use of the Informatlon and assess ways of
achieving that aim,.



Thils survey, to start Iin the early months of 1988,
covers the disseminatlion of data from a compliementary
project concerning published standards, the Inlitlal
phase of which has been carried out by CEN (1CONE
projJect: comparative index of standards In Europe).
The natlonal bodies must also step up thelr efforts to
mako the data accesslible to all Interested partles.

The Commission attaches great Importance to the better
utliliization of avallable data. In CEN/CENELEC the
programming of European standardlzatlion must be
extended. Steps have been taken to Increase
substantially the staff of the CEN/CENELEC central
secrotariat. The Commission’s expllcit aim Is to
enable the CEN/CENELEC central unlt to make a more
detalled analysis of the data and to strengthen Its

power of Inltlative so as to promote European
.standardlzatlon.
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1. OPERATION OF THE PROCEDURE

a) The system Introduced by the Directive

Directive 83/189/EEC lays down a mandatory notificatlion
system. (ts most original feature Is the option It glves
every Member State, for the first time ever, to block the
draft regulatlions of other Member States for a given

per lod.

Under Article 8 (1) tho Member States are oblliged to
communlicate to the Commission (which clrculates the
Informatlon) any draft technical regulation falling with
the scope of the Directive. There Is only one exception
to this absolute rule: communication Is not required
where Member States honour thelr obllgations arlising out
of Community Directlives or commitments arising out of
International agreements (Article 10).

The date the Commlission receives the notifled text is
also the start of a three-month period known as the
standstil!l perliod durling which the Member State makling
the notiflcatlon loses its right to adopt the draft in
question. VWithln that perlod there are three
possibillties open to the Commisslion and the other Member
States:

a) they may take no actlon, In which case the Member
State concerned Is entitled to adopt the project once
the three-month period explires;

b) they may make comments which the Member State that has

: forwarded the draft s asked to take into account when
adopting the technlcal regutation In question (Article
8 (2));

¢) they may dellver a detalled oplnlon that the draft
should be amended to rule out potentlial barrliers to
trade; In that case the Member State concerned must
suspend adoptlon of the technlical regulatlion for six
months from the date the Commisslon recelves the draft
(Article 9 (1)).
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However, a procedure for urgent cases |Is avallable to the
Momber States provided they state the grounds warranting
fts use (Article 9 (3)).

The Commission Is tho cornerstone of the procedure,
providing the materlal Infrastructure and coordinating

lts operation. It receives and clrculates notlflcatlons
and all the reactions from the Member States. It
reproduces and translates documents. It maintalns a
computerized data base that wlll soon be open to all the
Member States - a pllot experiment with some of them Is

to start shortly. Because of these tasks the Commisslion
has Invested In electronlc management and transmlsslon
facltlitles, In particular electronic mail. The
corresponding appllicatlons are now belng developed.

The Standing Committee of Member State representatives,
an advisory body set up by Article § of the Directlive, Is
also vital to the efflclency of tho procedure. At the
moment It meets twice a quarter.

Since the Directitve moerely specifled the broad Ilnes of
the procedure, the Committee adopted a "Vade-mecum on the
functioning of the procedure for the provision of
information*(1) setting out the practical arrangements.
1t lays down all the technical detalls for the
circulation of Information since the procedure Is a
complex one and requires approprlate administrative
measures for its Implementatlon to be taken both by the
Commlisslion and by the Member States. Accordlngly central
units have been set up In the Member States and at the
commlission to coordlnate the procedure, provislon is made
for translations and, to facllltate communlicatlons, a
telex nomenclature has been establ lshed and the telexes
have been standardlzed.

All the Member States have taken the adminlistrative
measures necessary for Implementing the procedure,

informing all the ministries concerned, generally by
" means of a clrcular, of their obllgations under Directlve

83/1B9/EEC and the coordinating role of the central units
they have deslgnated. It has to be recognized, however,
that such a role Is played with varyling effectliveness iIn
different Member States: as a result of omisslons or
adminlistrative structures and tradlctlions, all draft
regulatlions drwn up by ministrlies or technical
departments are not gystematically forwarded to those
central units for communicatlon to the Commisslon under
the Directive 83/189/EEC procedure.

(1)

commlittee on Standards and Technlical Regulations, Doc.
2/84.
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The coordlnating functlon of the natlional central units
Is therefore not ensured to the same extent in all Member
States. While In some of them (France and Portugal),
coordination Is reinforced by Interministerlal
departments, several other Member States admlit that they
have not yet solved all the domestlc problems posed by
running the procedure.

"The Committee has payed an Important role In the

practical appllcation of some of the Dlrective’'s '

.provisions. As far as the assessment of notified projects

Is concerned, the Commlttee provides a forum for more
detalled discusslions between the Commisslion and the
Member States, especlially on polltically sensltlve or
technically complex matters. Some 30 notified drafts have
been examined by the Committee, some of them at several
meoetlings. For such questlons the Committee Is generally
the best place to obtaln a consensus. It also gives the
Member States an opportunity to bring up unnotifled
natlonal measures, thereby drawing the Commisslion’s
attention to posslible Infringements.

The Commisslon sees the recent Increase In requests from
Member States to put notificatlons on the Committee’'s
agenda as a welcome Indlcation that the dlalogue Is
having the oexpected effect. Its regular practice now lIs
to put on the agenda notiflcatlons on which several
detalled oplnlons have been recelved.

b) Problems found and solutlons proposed

The Inherent complexity of a procedure for the
clrculation of Information between 12 Member States and
the Commisslion, which in addition deals with technlical
matters, will Inevitably cause operating problems. The
maln ones that have emerged are as follows:

(1) Translatlions

The Dlrective does not put any obligation on the
Commlisslon to provide translatlons since the procedure
concerns natlonal drafts. Nevertheless the Commission |Is
aware of the Importance of ensuring mutual understandlng
of the documents exchanged If the procedure is to be
fully effectlive.

Desplte the lack of any legal obllgation, then, 1t
transtates all the messages exchanged during the
processing of each flle elther Into all the languages
(Information on the notiflcation) or into some of them,
always Including the language of the Member State makling
the notificatlon. As far as the texts of the drafts are
concerned, It was agreed In the Vade-mecum that the
Commission would obtaln the translatlions It needs for Its
own requirements and make them avallable to the Member
States.
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That last polnt gave rise to problems during the last
yoar covoered by thils report. On the one hand, because of
the Increase In the number and volume of notificatlons,
the Commission’s translatlion services have since the
autumn of 1986 been unable to provide translations of the
drafts qulckly enough. On the other hand, during
dlscusslons on the proposal to extend the scope of the
Directive some Member States sald that they needed to
receive tho drafts transliated Into thelr own languages.

The Commisslon belloves that every effort should be made
to ensure that tho notiflcated drafts can be examined as
quickly as posslible and under condltlons guaranteelng
that they are properly understood. It Is continulng to
study ways of oxtonding the range of translatlons and

obtalning them more qulckly. A call for tenders to the
private sector wlll be made early in 1988. The Commlission
will report to the Standing Committee before 30 June 1988
on exlsting posslibiliities and the flnanclal Implicatlons

of any cholces.

(i1l) Deadllnes

It has proved difflicult to adhere to the dead!lnes laid
down In the Dlirectlve. Experlence has shown that the
reactions of the Commission and of the Member States to
notifled drafts are generally receilved right at the end
of the three-month period lald down In the Directive so
there Is not sufficlent time for one to Influence the
other.

There are several reasons for this difflculty. It Is
certainly partly due to the absence or late recelpt of
transiatlons, which reduces the time avallable to analyse
the texts. Also both the Commisstion and the Member States

.need to consult experts when examining technical

regulations. It Is difficutlt to obtaln these expert
opinlons raplidly In view of the specific nature,
complexity and often length of the draft.

Another frequent reason for delays In examining drafts Is
the lack of the Information necessary for thelr

"assessment. The notifled texts are sometimes worded In

such a way that It Is not possible to assess thelr Impact
on the Internal market because essential! data are
missing. More particularly, a proper analysls of the
Informatlon recelved is difficult because the baslc texts
amended or supplemented by the notifled draft are not
provided.
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Experience galned to date shows that the Member States
rarely send In such texts and when they do it Iis only
after a speciflc request by the Commisslion. The time that
olapses between the Commission’s request and the Member
State’'s response shortens the perlod avallable for
doetalled examlnation of the text.

The Commission considers that It should be mandatory to
sond In bas!ic texts whenever they are necessary to the
understanding of the notifled texts. It welcomed a
Parllamentary amendment on those llnes durlng discussions
on extendling the scopse of the Directlive.

Other delays are due to the falture of the Member State
to observe the procedural rules Iin the Committec desplte
numerous reminders from the CommiIsslon. Incorrect
addresses and fallure to adhere to the telex layout are
the most frequent examples, compounded occaslonally by
the poor quallity of certaln communlicatlons (llleglibile
texts, etc.).

Generally speaklng, In view of the time required for
translation and transmission, the Commission conslders
that It might be advisable to extend both the automatlc
standstil! and the standstllil following the dellvery of a
detailed opinion by one month to four and seven months
respectlively. This would leave the necessary time for a
detalled examlnation of the notified draft.

(1il) Confidentlality

Directlive 83/189/EEC specifles that Information supplied
in notlfylng draft technical regulatlions must be
confldentlal (Article 8 (4)) but also allows experts iIn
the private sector to be consulted provided that the
necessary precautions are taken.

This may limlt access to the Iinformation by the busliness
circles concerned and thereby prevent them from
cooperating efflclently with thelr national
adminlistrations. And yet In at least one Member State the
draft text Is avallable electronically to the clircles
concerned while another clrculates summary Informatlon on
the notiflications In a publication by a standards
Institution.
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Desplto assurances by national authorlities that the
obllgation In the Community Dlrectlive Is being complied
with, questions arise about the lImits on the disclosure
of Informatlion during such consultations and on the
oextent of confldenttality.

The Commisslion considers that confldentlallity should
perhaps be sacrificed to some degree In favour of
transparency of the notiflied texts, In particutlar so as
to onable the wlidest posslible range of expert oplnlons to
be obtalned from the circles concerned. One solution
might be to replace the existing automatic
confldentliallty by confldential treatment of indlvidual
cases at the request of a Member State. A large number of
delegations In the Standing Commlttee endorsed that
suggestlon by the Commission.

2. APPLICATION OF THE PROCEDURE

a) Notlflcations from the Member States

1) Number of notiflicatlions and breakdown by Member State

From Aprll 1984 to 31 December 1987 the Commlission
recelved a total of 458 notifications of draft technical
regulations, very unevenly divided amongst the Member
States (see Table 1 Iin Annex 2).

More than half the total number came from two Member
States, the Federal Republic of Germany (37,11%) and
France (19,86%). Denmark and the United Kingdom accounted
for 11,57% and 9,55% respectlively but Italy, Belgium and
Greece have made very few notlificatlions so far and

‘Luxembourg none. Of the two newest Member States, Spalin

after two years accounted for 6,76% of the notlilficatlons
and Its share |Is Iincreasing, while Portugal has notlfled
only four drafts -in all.

To see how well the Member States are complylng with the

.Directlive, however, It |Is necessary to take Into account:

-~ the timing of the notlflcations, |.e. changes In thelr
number during the flrst years the Directive was In
operation;
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- leglslative practice In the Member States and iIn
partlcular the number of technlcal regulations
produced;

- admlinilstrative tradlitlions.In the Member States,
differing views of the position and role of the publlc
authoritlies In a market economy and the relatlive
pollitical importance of environmental protectlon and
consumer protection, which are all factors
substantially affecting the number of notificatlons,
whatever the degree of Industrialization of the Member
State;

- the economlc and Industrial context In each Member
State and In particular the level of Industrial
production.

The annual flgures show that In some Member States
(Germany, Denmark, Spaln) the number of notiflcatlons has
Increased sach year. However, In other Member States such
as the Netherlands, United Kingdom or ltaly the rate has
stayed the same over the years although the level varles
from one country to another.

Regardless of the varlous factors to be taken into
account for the analysls, It Is nevertheless clear that
In some Member States the number of notifications and
degree of compllance with the oblligations In the
Directive are Inadequate. The explanations glven by
certain Member States, malnly alleging Internal
adminlistrative difflcultlies In setting up the system or
asserting the role of the central unlts, are no longer
relevant since the start-up stage of the procedure is
long since over.

1) Breakdown of notificatlons by sector

Table 2 in Annex 2 shows that 22,7% of the draft
technical regulatlions notlfied to the Commission slince
1984 concern the mechanlcail engineering sector, 17%
transport, 9.2% domestlc appllances, 9%
telecommunicatlions and 8.5% chemical products. There are
very few notlflcatlions concerning medical or electronlic
equlpment and metal! materials.
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That is the overall plicture but the sectorat breakdown
varles from one Member State to another. Some Member
States are also remiss In certain sectors, appearing to
Issue no regulations at all In flelds In which others are
extremely active. 1t Is surprising, for example, that
ftaly and the United Kingdom have notifled no draft
tcchnlcal regulations In the mechanical englneering
sector, which accounts for approximately 23% of all
notiflcatlions.

The analyslis also shows that there Is a general trend
tovards an Increaso In notiflcations concerning new
tochnology and mechanlical englineering, the latter belng a
soector in which regulatory activity has picked up .after a
slight decline In 1985. Tho pace of notiflcatlons
concorning transport, Incliuding motor vehlicles, Is
declining atthough It still comes In second pilace.

1i1) Use of tho procedure for urgent adoptlion

The optlon open to the Member States to clalim urgent
grounds so as to adopt regulations before consultation Is
necessary to counteract any adverse effects that the
standstill might have for them In exceptional
clrcumstances.

The Dlrectlive stipulates qulte unamblguously In Article 9
(3) that the Member State must state the grounds
warranting urgent adoption and is not dispensed from
communicating the text.

The Commisslon has found that all too often these two
rules are not observed. The statement of grounds Is too
brlef, not to say sketchy, and the texts are rarely sent

~In. Procedural provislons were therefore agreed by the

Standing Commlittee In 1987 according to which the grounds
warranting urgent adoptlon must be explalined at length
and the texts sent Into the Commission within seven days
followlng the notification telex claiming the need for
urgent action.

It Is up to the Commission and the Commisslon alone to
assess whether urgent adoption Is justifled under the
provisions of the Dlirectlve. It bases Its assessment on
the objectlive facts put forward by the Member State to
Justify an imminent, serlous and unforeseeable risk to
safety, healith or the environment.
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As rogards the number of cases In which the need for
urgent actlon Is claimed, the Commisslon flinds that In
general moderate use Is made of the optlon: only 6% of
all notliflcatlons. There was nevertheless a trend towards
an Increase In 1986 and 1987 when the need for urgency

was clalmed 19 times out of a total of 28 cases from 1984

to 1987. The Commisslion has gradually become more strict
and partlcular In assessing the reasons for urgency.
Overall It has accepted the clalm In half of the cases
but that flgure falls to one quarter for 1986 and 1987.

An analysis of the breakdown by Member State shows that
about one third of all claims for urgency come from
Italy, representing more than half of the total
notlfications from that country.

The Commission |Is sorry to say that all too often it
filnds that natlonal texts have been adopted even before
the need for urgency Is claimed under the procedure. It

Is forced to conclude that such claims are often only
attempts to justify retrospectively Infringements to the
Directive. It Is now determlned to take proceedings
systematically agalnst these Infringements.

b) Reactlions by Member States to notlifled draft technical
requlations

1) Types of reaction™
-~ Comments (Article 8(2))

The Member States often make comments on notlfled drafts,
attempting In this way to have an Indlirect Infiuence on
regulations in other Member States. Recently, however,
comments by Member States have been declining and
detalled oplnions Increasing. Out of a total of 87
comments by Member States, 40 were made in 1986 and 24 |n
1987.

*

the figures given In this and following sectlons go up to
10 November 1987. They do not Inciude files under
examlnatlion at that date nor cases recelved slince.
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- Detalled opinions (Article 9 (1))

The Member States are maklng Increaslng use of the
posslibility of blocking the regulatory process Iin other
Member States. A study of the incldence of thelr
reactlons over the years shows that there has been a
steady Increase In the number of detalled oplnions. Of
126 detalled oplnions, 36 were submlitted In 1986 and 53
In 1987.

The Commisslion regards this Increase In the number of
doetalled opinitons, both In absolute terms and In
proportion to comments, as a welcome sign of the
Integrating effect of the procedure. The gradual trend In
Member States towards the most typically Communlity
instrument at the expense of comments, which tend to be
more of an Inter-state character, show that as the
Information procedure develops there Is a greater
perceptlion of Its purpose and value.

The Commission cannot judge the substance of the detailed
oplnlons Issued by the Member States. It does not analyse
them In detall to assess thelr nature under the
procedure. In other words It |s not up to the Commission
to evaluate the grounds for complaint before bringing
Into effect the standstii{| procedure which In thls case
ls used solely on the Inltlative of the Member States.
Nevertheless the Commission takes the view that by
deflinitlon a detalled oplinion has to be preclsely argued
and cannot Jjust be confined to a brilef Indlication that
the draft under review may create barrlers.

The problems mentloned earller with regard to deadliines
mean that In practice the detalled opinion generally
recaches the Commission on the last day of the three-month
perlod. Since the Momber State to which they are
addressed may in theory adopt the regulatlion the next

“day, It was agreed In the Committee that Commission staff

would Inform the central unit of the Member State
concerned by telephone before sending on the telex.

il) An2alysls by sector

An analysls shows that the largest number of reactlons
from the Member States are recelved In response to drafts
concerning motor vehlicles, telecommunicatlions and
chemlcal substances regardod as danhgerous.
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These are elther competitive sectors In which the stakes
Invoived are hlgh or fields relevant to the environment,
which Is a sensitive Issue within the Communlty and more
particularly In the political context of certain Member
States. It Is worth noting that national regulations on
mechanical engineering, which account for the majorlity of
the notifled drafts, do not appear to arouse criticlsm
from the Member States.

¢) The Commisslion’s reactlon to notifled draft technlcal
ragulatlons'z

The Commission has used the Instruments avallable under
the procedure (comments, detalled opinlons, announcement
of a Dlrective) In respect of about half of the
notlflcatlions. It has lIssued a detalled opinlon In about
a quarter of the cases.

1) Comments (Article 8 (2))

The possibllity of making comments wlthout extending the
standstill beyond the Initlal time limit has been used 62
times. This flexlble Instrument allows the Commlisslion to
suggest legal solutlions in keeplng with Community
objJectlves and to polnt out the ltines of Its policy on
the various sectors which should Influence the
Implementation of natlonal measures.

Comments may also conslst of a request for further
detalis on the notliflied provisions, thelr meaning, thelir
scope, or the conditlons and arrangements for bringing
them into force. They may also draw the attention of a
Member State to a provision whlich, although in iItself In
conformlty with Community law, may have several possible
appllcations or Interpretatlons, some of which would be
Incompatible with the requirements for the free movement
of goods, and explain the Interpretatlion the Commlsslion
puts on it.

The Commisslon also makes comments when It wishes to
remind a Member State of the obllgation to send It the
implementing texts of the notiflied draft.

See comment on page 30.
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Finally the Commission may also Include In its
communlication to a Member State on the results of Its
examlinatlion of a notifled draft the Informatlion that It
plans to make a standardlzation request to a European
Institution concerning certaln characteristlics of the
products covered by the draft.

WP Doetallied opinlon (Article 9 (1))

The Commission has made use of the detalled opinlon on
natlonal draft technlcal regutatlions for about a quarter
of the notlifications made to It without any great
varfatlon from one year to another. 30X of the detatlled
oplnions referred to drafts In the fleld of mechanlcal
englneering, 17% bullding and constructtion and 12%
transport and motor vehlcles.

The Commission has frequently had the occaslon to
restate In Its detalled oplnlons a number of princliples
that must be observed to guarantee the free movement of
goods In the Community(1),

From the constant number of detailed opinlons over the
years and thelr often repetitive content the Commisslion
concludes that the concept of "Community dimenslon" has
not yet sufficlently penetrated natlonal admlinistrations.
To give these admlinistratlions a ful!l picture of all the
Community princlples to be taken into account in
preparing a draft, the Commlission Intends to publlish a
gulde In the near future.

111) Intentlon of proposing a directive (Article 9 (2))

The drafts notified by the Member States may cover a
flelid In which the Commission has already stated In a
programme Its Intention to start work. They may also draw
the Commission's attention to the need to make a rapid
start on work that [t had not originally planned. In such
cases the twelve-month standstill glves the Member State
an opportunity to adopt its draft to the Communlity text
and avold adoptling a unilateral solutlon. However, thls
optlon must be used wlth discretlion.

(1)

See Section 3 below for the princlples most frequently
brought to the attentlon of the Member States.



- 37 -

100. On the one hand, the purpose of the Information
procedure Is preclsely to avold the need for formal
Communlty harmonizatlon by reducling disparitlies In
national legislation, thus leading to de facto
harmonlzation. On the other hand, the Commission must be
sure that it can put forward a proposal within the
standstll|l period Imposed on the Member States.

101. The Commisslion has announced a Community Directive In
response to only 33 of the 458 notifications,
corresponding to 17 Community Directives to be adopted
since the announcement of one and the same Directive may
apply to several drafts(1)

102. The sectors concerned have beon malnly motor vehlcles,
radio and television and, more recently, machlnery. In
slx cases the Commisslon was unable to adopt the
Directives It had announced wlthin the standstit! perlod
Iimposed on the Member State. In two cases It was
eventually unable to carry out Its Intention of proposing
a Dlrective.

iv) "Announcement of work"® lotter

103. The Commlission uses this mothod, for which there is no
specliflc provision In the procedure, when a notified
draft follows simllar llnes to work that [t has already
started but It has no preclise ldea when that work Is
llkely to be completed.

104. Since In such cases the Commisslion does not want
unnecessarlily to force a Member State to shelve for a
year work on the same llnes as Its own, It Informs the
Member State of Its own work so as to avold posstible
discrepancies.

105. From the procedural viewpoint It was agreed In the
Committee that coples of these letters from the
Commission to a Member State would be clrculated to all
the other states.

v) Examinatlon of previous leglislation In a sector

106. ' One Important consequence of the examlnatlon of notlifled
drafts Is that sometimes ths Commisslion needs to study
texts adopted earliler on which the drafts notifled to it
are based. Durlng Its study of the legislatlve system of
a Member State appllicable to the sector covered by new
regulations, the Commisslion sometimes detects
infringements to Community Law, In whlch case |t may
Inftiate In respect of the texts already adopted the
infringement procodure lald down In Article 169 of the
EEC Treaty.

(1) See Table 3 In Annex 2.
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3. LEGAL ANALYSIS

a) Examination of the notifled drafts In the light of
Articles 30 and seq. of the EEC Treaty

Examinatlon of the detalled opinions Issued by the
Commission and by the Member States reveal a number of
commonly ralsed obJectlons to notifled draft regulations.
There follows a review of these objectlons and thelr
legal bases.

1. Many regulations make the Importation or marketing of
products subject to complliance excluslvely with
natlonal! standards or technical speciflications or as
an exceptlon alliow the possiblillty of followlng the
speclflcations In force in other Member States.

According to the settled case law of the Court of
Justice(1) a Member State planning to regulate
conditions for the production, sale and use of certailn
products may not base [ts reguiations exclusively on
the situation prevalling on Its own market,
disregarding productlion and marketing condlitlions In
other Member States.

The Court of Justlce specliflcally reiterated that
requlrement In the Judgment "Fallure of a State to
fulfll Its obllgatlons - type approval for woodworking
machlines”(2), and on the basis of the principle of
proportionallty stated that (a Member State) Is not
entitled to prevent the marketlng of a product
orlginating In another Member State which provides a
level of protectlion of the health and llfe of humans
equivalent to that whilch the natlonal rules are
intended to ensure or establish. In this context the
Commission has condemned the requirement that the
importer must provlide proof that manufacturing and
Inspection methods followed are equlvalent to those In
force In the Importing country. According to the
settled case law of the Court of Justlice national
authorlitles aroe frce to requlre the Importer to
produce any data In his possession useful for an
assessment of the facts Insofar as they do not already
have thls Information themselves.

(2)

Judgement of the Court of Justice of the European
Communities of 20 February 1979, case 120/78 "Cassls de
Dijon", ECR 1979, p.649 ff.

Judgment of 28 February 1986, case 188/84, ground 16.
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However, It Is for these authoritles to demonstrate
that thelr rules are necessary to glve effective
protection to Interests that are legitimate under
Communlty law and In partlicular to show that the
marketing of the products In questlon creates a
serlous risk to public health(1),

112. 2. The principle ot proportionallty, already mentioned

above, has also been used by the Commlisslon as an
argument agalnst regulations that are not actually
necessary to attaln the oblectlve pursued. This Is the
argument used by the Commlisslon In critliclzling drafts
prohliblting absolutely the use of certaln substances
for certalin appllcations, where It would have been
posslible to lay down maximum levels of use, to deflne
the appllications concerned more preclisely or to
speclfy performance criterla to be met by the products
whlle leaving It to manufacturers to select the
materlials used.

3. The Commisslon asks Member States to Incorporate In
draft regulations principles envolved by the Court of

In many such cases |t conslders that the lack of
confllcting provislons In the regulatlions I|s not
enough and demands the Incorporation of those
principles for the iInformation of buslnessmen,
Pursuant to the abovementlioned principle of
proportionallty the Commisslon emphasises(2) the
need, In cases where marketlng authorizations are
requlred, to make avallable to businessmen all the
necessary Information to enable them to follow a
procedure which Is easlly accesslible to them and
agalnst which they have the right to appily to the

See In particular the Sandoz judgment of 14 July 1983,
case 174/82, ECR page 2445, the Van Bennekom Jjudgment of
30 November 1983, caseo 227/82, ECR page 3883 and the
“Beer Purlty Law" judgment, case 178/84 of 12 March 1987.

“Beer Purity Law" Judgment, as above, grounds 45 and 46.

113
Justice.
114.
courts.
(1)
ﬁ2)
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4. One of the princliptes which the Commisslion has
frequently demanded be Incorporated In notified drafts
ls the non- ropetition of tests already carrled out In
another Uember State(1).

The Commisslion Invarliably Invokes these principles In
respect of texts stipulating that the manufacture of
products marketed on natlonal terrlitory must be
Inspected In the factory by bodles of the Member State
in question or that the products have to undergo tests
that must be carrled out by Jaboratorles sltuated In
that Member State. The same applles when a draft
refers to checks or tests to be carrled out on the
products concerned prilor to marketing but does not
state who should carry out those tests. Where the text
says nothing on that polnt the Commission always
requests Incorporation of the princlple of accepting
the results of checks and tests carrled out by bodles
and laboratories In other Member States offering
sultable and satisfatory guarantees of technical and
professlonal competence and Independence.

§. In examining the provisions of notifled drafts dealing
with tests to be carried out on products, the
Commission has sometimes had reason to emphaslize the
neod to treat imported products In the same way as
natlonal products. For example, a national! regulation
stipulating that appllances manufactured under the
surveillance by a third party of the methods and
facilltles used by the manufacturer are exempt from
subsequent Inspectlion at the place of Installation
must also be appllcable to products manufactured In
another Member State In which the manufacturer has the
methods and faclllitles he uses Inspected by a third
party on the baslis of survelllance methods and
criteria equivalent to those applied Iin the Member
State.

6. The Commission has applled all the above principles In
examinlng drafts Instituting mandatory certification
procedures. The Commission has had to emphasize the
fact that these procedures must be essentlial to the
attainment of a legltimate objJective and that In any
case thelr sole purpose cannot be to verlfy compllance
with nationai technlcal speclifications when the
obJectlve pursued can be equally wel! be obtalned by
compliance with other speciflicatlons.

“Blologlische producten® Judgment of 17 December 1981,
case 272/80, ECR 1981, page 3277, "Melkunle" Judgment of
6 June 1984, case 97/83, ECR page 2367 and “"Type approval
for woodworklng machlnes", previously clted, ground 33.



One of the obJections frequently made by the
Commisslon In Its detalled oplnions concerns the
requlrement for a manufacturer's roprosentative to be
ostablished on natlonal territory which appears In
many draft regulations{(1), In some cases this Is one
of the condltlions to be fulfilied by anyone requesting
type approval (which has to be applled for by the
manufacturer or his representative establlished on
natlonal territory). In other cases the marketing of a
product |Is subject to complliance with that
requlrement.

As already mentloned, the Commisslon always sees to It
that adegquate Information for businessmen |Is

it has therefore objected to drafts which require them
to hold an authorizatlon or type approval without
speclfylng the condltlons to be met and procedures to
be followed. It has also attacked drafts which requlre
the product In question to undergo cheks wlthout
speclfyling the results to be obtalned or,
alternatively, whilch lay down criteria to be met by
products wlthout stating what method Is to be used to
verify that they do so.

The Commission’s attentlion has also been drawn to
labelling requlrements |Incompatible with Articles 30
et seq. of the EEC Treaty. This Is the case of
provislons requlring the label to glve Information
golng beyond what |s necessary to ensure that the
consumer |Is adequately Informed or making it mandatory
to satisfy preclse labelllng requirements contained in
natlonal standards without authorlzing the marketling
of products labelled In another Member State and
bearing a label of equlvalent information content and
scope for the purposes of the objective pursued.

Provisions requiring products to be labelled or marked
In the natlional language before the stage at whlch
they are made avallable to the ultimate consumer are
also contrary to Articles 30 et sea. of the EEC
Treaty. What counts |s that the product be labe!led or
marked In the natlonal language when It |Is dlsplayed
In a place open to the publilc. The Commlisslon
conslders that any other requirement concerning the
use of the natlonal language Is excesslve and
disproportionate In relatlion to the alm of consumer

119.
120.
guaranteed.
121.
122,
protection.
(1)

Judgment of 2 March 1983, Commission v Belglum, Case
155/82, ECR 1983, p. 531, Jjudgment of 28 February 1984,
Commisslon v Germany, Case 247/81, ECR 1984, p. 1111,
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In some cases detalled opilnions have polnted out that
the notlfled draft Is Incompatible with a Communlity
Directlive. For example the Commlisslion has severalil
timos attacked violations of Directives concerning
motor vehicles and Dlrective 73/23/EEC of 19 February
1973 on the harmonization of the laws of the Member
States relating to electrlical equlpment desligned for
use within certaln volitage limits,.

Although not exhaustive, the above list glves an ldea
of the actlon taken by the Commission and by the
Membor States to remove barrlers to trade that might
result from notifled provisions. Admittedly, other
barriers might arlise durlng the Implementation of the
adopted text but thils advance scrutiny does provide an
Inltlal screening. In Its detalled opinions the
Commisslion makes a point of suggesting to Member
States ways of rendering the notifled drafts
compatible with Communlity law.

The Commission also emphaslzes that the transparency
obtalned by sendling the notifled draft to all the
Member States should enable them to react to the texts
and to cooperate with the Commlisslon In removing
unjustifled barriers to trade. As these texts are
often extremely technlcal the Commisslion |Is not always
In a poslitlion to ldentlfy difficulities that they might
cause to Industry. Here In particular the Member
States have an extremely Important role to play slince
they are entitied to make objectlons to notifled
drafts.

Treatlng the detalled opinion as the letter of formal
notlce provided for |In Article 169 of the EEC Treaty.

Dellvery of a detalled opinlon obliges the state that Is
the author of the draft to postpone its adoptlon for six

months from the date of the notiflcation. Thls standstl ||

affords 'a negotlating pertod allowlng the Member State
concerned to send comments to the Commisslion so as to
convince It that the draft Is Justified or to amend the
draft In accordance wlth the requlirements set out In the
detalled opinlon.
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The question arose as to what attltude the Commission
would take If, desplite Its pointing out that a draft
technical regulation was Incompatible with Community law,
the Member State nevertheless adopted the draft In
question wlthout amending it -and wlthout convincing the

.Commisslon of its arguments.

The Commlssion considered that It was entitled, once the
draft was adopted, to dellver the reasoned oplinlon
provided for In Article 169 of the EEC Treaty(1). The
repetition Iin a letter of formal notlce of the objectlions
already set out In a detailed opinlon would be a
pointless waste of time as the author of the project has
already been Informed of them. It would lead to a three-
stage precontentious perlod where the Treaty Itself only
requires two stages.

This proposition that the detaliled oplnlon should be
treated as a letter of formal notice has not yet been
conflrmed by the Court of Justice and desplte the many
arguments In its favour It has been challenged by the
French and German authoritlies. The Commlission
nevertheless applles It conslistently and In every
detaliled oplnlon remlinds the Member States of the scope
It attributes to that opinion.

4 MONITORING THE APPLICATION OF THE DIRECTIVE

The Commlisslon feels that quite obviousiy the number of
draft technlical regulations not!lfled by some Member
States Is not representative of thelr regulatory
actlvity. And yet the Directlve puts clear and
unequivocal obilgations on them: they must notify all
draft technical regulations and must observe the
standstlill perlods. It Is clear that the fallure by
Member States to respect these obligations would lead to

~the creatlion of serlous gaps In the internal market, wlth

potentlally damagling trade effects.

In view of the Importance of thls consequence for
Communlty policy and bearing in mind the Interests of
businessmen, the Commlssion adopted In 1986 and published
In the Offliclal Journal of the European Communities a
communication expressing Its view that a technical
regulatlion adopted by a Member State In breach of the
oblligatlions of the Dlrective |s unenforceable agalnst
third partles In the legal system of the Member State In
questlon. It conslders that litigants have a right to
expect natlonal courts to refuse to enforce such
regulatlions(2),

(2)

See legal analyslis In Annex 3.

Commission communicatlon concerning the non-respect of
certain provisions of Councll| Dlrective 83/18B9/EEC,
attached as Annex 4 to this report.
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The Commission has done Its utmost to detect cases In
which a natlonal technlcal! reguliation has been adopted In
breach of the obllgations of the Directlive or wlthout
taklng Its detalted oplnion Into account., [t has already
Inltlated Infringement proceedings pursuant to Article
169 of the Treaty agalnst most of the Member States.

It Is nevertheless a fact that the Commisslion
survelllance of the applicatlion of the Directive has
proved Inadequate during the perlod under review In thls
report and that Its results are Imperceptible. In 1986
the Commlisslion started Iinfringement proceedings against
seven Member States for a total of 76 cases of natlonal
texts that had not been notlfled In advance pursuant to
the Directlive. Nevertheless, proceedlings under Article
169 of the Treaty were Initlated In only about ten cases
before 1987. '

There are several different reasons for this state of
affalrs. First, the Commission took the view that durlng
the perlod In which adminlstrative coordination
procedures were belng Introduced and Implemented at
national level, It would be deslirable to take action only
agalnst the most blatant Infringements that Involved both
fallure to notify and other breaches of Community law.

It was also declded, In the splirit of the Dlrective, to
glve the prevention of new barrlers to the free movement
of goods priorlty over actlon agailnst falilures to comply
with the Directive; that is, the processing of notifled
drafts was put before actlon agalnst Infringements.

The volume of work Involved In a systematic search for
Infringements of the Dlrective Is considerable as the
officlal gazettes of the Membsr States have to be
analysed In detall. A full search |Is compllicated by the
fact that some Member States have no officlal gazette or
publlsh technlical regulations only In speclalized
bulletins so that It Is very difflcult to obtaln a

- comprehenslive view. Finally, In some Member States wlth a

decentralized system of government (e.g. the Federal
Republlc of Germany) some technlical regulatlons may be
published not at-national level but at reglonal level.
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This state of affalrs could lead to a discriminatory and
unfalr slttuation iIf It turned out that proceedings were
taken only agalnst Member States whose system of offlcial
publlications made monltoring easier, especlally since
these are aliso the Member States that send In more
notiflcatlons than others. In 1987 the Commlsslon

-nevertheless continued to make up flles on the cases It

detected.

The Commisslon Is fully aware that systematic, effliclent

‘and complete monlitoring of the appllication of the

Directive Is essential, especlally now that Its scope Is
about to be extended. Consequently, In addition to the
Internal administrative arrangements made In 1987, the
Commisstion wlll from the beginning of 1988 take the
necessary measures to ensure the most comprehensive
monltoring posslible. It plans to conclude contracts wlith
agencles In each Member State for scrutlny of the
technlical reguiations published In that country. It also
Intends to take actlon systematlically agalinst Member
States who fall to notlfy many of thelr drafts. it shouild
be made clear In thls context that the bringing of
proceedings before the Court of Justice does not In any
way Invalldate the Commission’s argument that unnotified
regulatlions are unenforceable agalnst third parties.
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5. UONITORING OF MEMBER STATE ACTION IN RESPONSE TO
COMMENTS AND DETAILED OPINIONS

WYhen the Commisslion and/or In some cases the Member
States make objections to a notifled draft, there are
sevoeral bodles whlch may dlscuss the draft. The
Commisslon calls on them depending on the complexity of
the case or the way It develops and whethor or not the
Member State In question complies rapldty with the
principles of Community law. [t regulartly monitors the
follovw-up to the detalled oplhlons It Issues and will}l
keop Momber States better Informed on this polnt by
regularly reporting to the Standing Commlttee.

Tho Commisslion also wishes to draw the attentlon of the
Member States to the fact that they themselves have a
part to play In thls monitorlng. Thelr role should not be
timlited merely to delivering comments or detalled
opinlions but through the Commission should extend to
asking the other Member States how far thelr comments
have been taken Into conslderation.

There follows not an appralsal, whlich would be difficult,
but a review of varlous methods of verlfylng the actlion
taken In all cases of notlflcatlion.

a) Correspondence subsequent to the dellvery of comments
and/or detalled opinions.

After receliving comments and/or a detalled opinion the
Member State Issuing a draft sometimes wrltes to the
Commisslon, In the same way as [t would reply to a tetter
of formal notlce, In an attempt to justify Its draft or
alfternatively to give an undertaklng to amend !t on the
llnes suggested by the Commisslion or possibly by other
Member States.

‘The Commission always clrculates that reply to all the

other Member States.

The‘CommlssIon consliders that If the Dlrective Is to be
useful and to have the requlred transparency Member
States must always reply to observations made to them,

.especlally when In the form of a detaliled oplinion. It has

found that this Is not yet often enough the case. On 31
December 1987 the Commission found that of 151 detalled
oplnlons and 163 comments (Commisslion and Member States),
the Member States In question had repiled only In 119
casoes. ¥What |s more, these concerned almost exclusively
detailed oplnlons from the Commisslion. There are very few
repliles to detalled oplnions by the Member States and
virtually no replles are ever made to comments.
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To ensure tlighter monltoring of the follow-up, the
Commisslon now regularly enters this Item on the agenda
for meetings of the Standing Commlittee.

in some case, too, the Member State sends the Commlisslion
a new verslon of the text for |Its approval.

This correspondence prior to adoption Is extremely

useful: In some cases It may Induce the Commisslon to
rovise the view |t expressed In the detalled oplinion and
close the procedure. In other cases the Commlisslion Is

able to ascertain prilor to adoption of the text whether
the Member State Intends to comply with Its requests or
those of other Member States. The sending of an amended
version to the Commisslon gives It an opportunity to
carry out a final examination before the text !s adopted
and possibly to suggest a few further amendments; the
purpose of this cooperation |Is to ensure that the texts
for adoptlon glve due conslderation to the objections
made to the notifled drafts. In additlon, when the Member
State falls to fulfilil its obligations In full or In
part, thils Informal exchange of Information enables the
Commisslon to contlnue the procedure by sendling a
reasoned oplnlon as soon as the text |Is adopted.

The Commisslon would llke to see an Increase In these
oexchanges of Information which help towards the adoption
of texts compatible vwith Community law and where
necessary speed up infringement proceedings.

b) DIscusslion of a draft In the Standlng Committee

At the request of the Commisslon or natlonal delegatlons,
a number of drafts on which the Commisslion or Member
States dellvered detalled opinions have been discussed at
meetings of the Committee on Standards and Technical
Regulations.

In several cases when the text had not yet been adopted,
the delegation of the Member State that Issued the draft
undertook, following the dlscusslons, to bear in mind the
comments made at the meeting. Some delegations also

undertook to suspend appllication of the planned measures

pendlng the progress of work wilthin the Councl!l or In the
European standards Instlitutions.
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The dlscusslons also gave national delegatlions an
opportunlity to oexpress thelr desire for harmonlzation In
the sector coverod by certailn notifled drafts.

The Commisslion has sometimes entered on the Committee’s
agenda draft technlcal regulatlions on which detalled
opinlons have beoen dellvered by the Member States but
hot by It. The dlscusslions glve the Commisslon a chance
to welgh up the argumentsgs put forward by the Member
States and the poslition adopted by the State Issulng the
draft so as to declde whether |t should Initlate
Infringement proceedings pursuant to Article 169 of the
EEC Treaty agalinst the text In question once It Is
adopted.

As already stated, the Commisslon now enters as a matter
of course on the Standing Committee’s agenda drafts on
whlch several detaiied oplilnions have been dellvered. It
also welcomes the recent Increase In requests from the
Member States for drafts to be entered on the agenda.

¢c) Bllateral dlscusslons

Meetings between representatives of the Commission and of
the Membor State Issuing a draft were In some cases
organized before explry of the three-month perlod for
examinatlon of the notifled drafts so as to give the
Commisslion all the data needed to evaluate the texts and
to declde on what action to take. These meetings also
sometimes avoided the need to dellver a detatled opinion
vwhere the state Issuing a draft agreed to amend It on the
lines requested by the Commission.Iin some Instances such
meetlings followed questions on the notlfled draft sent by
Commlsslion staff to the Member State Issulng It.

Bllateral meetings were also organized wlth natlonal
authoritles after the dellvery of detalled oplnlons so as
to examline with the authorlties of the Member State that
Issued the draft the amendments to be made to It to bring
It Into lilne with Communlity law.

In the course of Its examlnatlon of flles concerning
Articles 30 et seq. of the EEC Treaty, Commisslon staff
also regularly organize "package" meetings wlith natlonal
authoritles for dlscusslions on a number of cases of
complaints, Infringements and notifled projects.
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Thése dlscusslons provide Commission staff wlth
Information on the progress of natlional procedures and
the attitude of tho Member State concerned: iIs it
planning to amend Its draft, has the text been adopted
and If so In what version, wlll It be supplemented or
clarifled by other texts, etc. It also glves natlonal
authoritles an opportunity to ack Commlisslion staff for
Iinformation and report on diffilculties they are
encountering.

MeetIngs have been organized with the Itallan, Spanish
and French authoritles and have glven good results.

d) Scrutiny of texts after adoptlion

Article 8 (3) of Directive 83/189/EEC states that "at the
oexpress request of a Member State or the Commisslon,

Member States shall communlcate to them, without delay,
the definitivo text of a technlcal regulatlion". The
Commlsslon sent thls request to all the Member States

when Directlve 83/ 18B9/EEC flrst became operative and
repeats It In every detalled opinlon. The wordlng It uses
Ils broader and Indicates that the Member States should
reply Iin writing to the Commisslion’s detalled opinlons.

The Commisslon finds that In general the Member States
take llttle notlce of thils request. Admittedly In some
cases thls may be due to the falrly long perlod that may
elapse before the text Is adopted natlonalily so that the
Commisslon’'s request Is forgotten after a few months.
Nevertheless It should be possible to overcome this
problem If reglisters are properly kept In the central
unlts.

The Commisslon emphaslzes how Important It Is for the
proper operation of the Informatlon procedure that the
Member States send In adopted texts. There Is no polnt In
checking drafts If the Commisslion is not In a position
later to verify that thelr author has acted on the
obJections made. The Commlssion therefore conslders that
the obligation In Article 8 (3) of the Dlirective should

be relnforced so that all adopted technical regulatlions

are communlicated to It. This would make It easler to
monltor the response to comments and obllgations and to
promote the long-term development of a complete database
on technlical regulations In the Community on the pattern
of what Is already done for standards.
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The Commisslon bellieves that Dilrectlve 83/189/EEC has
already proved Its value as a means of producing
transparency in respect of natlonal standards and
technical regulations. More can and shouild be done,
however, to Incroase thls transparency and to glve a
fuller opportunity for Intervention by Interested parties
before the creation of obstacles to Intra-Communlity
trade. :

The Commission has therefore drawn up a number of
proposals for actlon In order to Improve the efficiency
of the Dlrective. Some of these proposals have already
been approved by the Standing Committee and wlll soon
come Into effect. Others may require amendments to the
Directive Iltself; slnce Directive 83/7189/EEC has only
Just been amended, the Commlission wlll take these up
agaln whoen the time Is ripe.

) Standards.

The prevention of a proliferation of dlvergent natlonal
standards Is essentlal If the Community Is to achleve a
truly Integrated market by 1992. The efforts already made
by natlonal standards organlzations and the CEN/CENELEC
central unit In order to operate the procedure have to be

acknowledged. Nevertheless, the Information procedure on
natlonal standards activity s not implemented fully In
all parts of the Community and does not provlide

Information In an easlly-accessible form to all
Interested partles. Desplte the cost of the materlal and
human resources already lInvolved Iin running the

procedure, it Is essentlal that conslderable further
efforts be made, at all the relevant levels, to pronote
and speed up standardlization at European level. Users of

the procedure should be able to obtaln a complete picture
not only of ongoing standardlzatlon activities but also
of already-published standards. Incluslion of data on
published standards would further enhance the value of
the procedure.
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The Commisslon would therefore propose to take actlon
under the following headings :

a) Improvement of the Informatlon procedure litself

This may be achleved by

- More complote notificatlions by natlonal standards
organizatlons.

The Commisslion and Member States must Impress on natlonal
standards organlizations the Importance of giving fuill,
preclse and timely Informatlon to CEN/CENELEC, usling
whatever means of Influence they have In order to achleve
this.

- ¥lder access to information.

In collaboratlion with CEN/CENELEC a market study wlll be
commissloned shortly on the possiblllitles of enhanced
access to and use of the Information avaflable. This
study wlll examlne how Interest In standards Information

could be stimulated, how the Information couild be refined
to meet the needs and how electronic means of
distributlion could contribute to these alms.

The Commisslon willl also study means whlich may be
avallable for asslisting certain reglons of the Community
In maklng thls data more accesslible.

- The Incluslion of published standards.

Negotiatlions have recently been opened with CEN/CENELEC
In order to set up the framework for an integrated
informatlon system on draft and publlished standards in
Europe by the end of 1988. Work that has been Initlated
in the framework of the SPRINT programme (the [CONE
projJet phase ) will be Integrated within the Information
procedure so that It will cover existing standards. A
worklng group has been set up to study the problems In

~setting up the Integrated system.
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b) More effectlive exploltatlon4of information for the
beneflt of European Standardlzatlon.

The maln responsibility for exploltation of the
notiflcatlon system for standards falls on CEN/CENELEC.
As part of Its general policy aimed at reinforcing these
organlizatlons, the Commisslion considers It necessary to
strengthen the role of the CEN/CENELEC central unlt, In
order to Improve the use made of the Informatlion

. avallable under the Informatlon procedure, approprilate

measures wlll be prepared between the Commisslion and
CEN/CENELEC iIn ordor to ensure that notiflcatlons can be
more effoectlvely scrutinlzed by the CEN/CENELEC central
unit and that the latter Initliates the necessary
standardization work at European level.

1) Tochnical Requlatlions

The Information procedure for technlcal regulations may
be Improved by some practlical adaptations to the
procedure Itself and by measures to relnforce Commission
action to monitor non-compliance with thelr obligations
by Member States.

a) Practical adaptations

‘The Commisslion has come to the concliuslion that

Improvements could be sought to facliltate the
examination of notiflcations and Increase the
transparency of the regulations adopted.

- Translation of the drafts into their own language Is
in the eyes of the Member States vital to transparency
and an essentlal condlition for efficlent examlinatlon
of the texts. The Commission, whilch has already made
signiflicant efforts In this direction despite having
no legal obligation to do so, has taken the Inlitlative
of studying possible ways of having drafts translated
rapldty Into all official Community languages. It
will put the possible options and relevant costs
before the Standing Commjttee for Dlrective 83/189 by
the end of June 1988.

~ After consulting the Standing Committee, the
Commlssion has decided to send a letter to all the
Member States requesting them, pursuant to Article 8
paragraph 3 of the Dlrective, to send It
systematlically as from 1 July 1988 the definitlive text
of all notifled drafts.

- In order to bring draft natlional technlical regulations
to the notlice of European Industry, the Commlisslion
Intends to publish a list of notiflcatlions recelved In
the Offliclal Journal of the European Communities.
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- The Commlisslion will examine the possibltility of setting
up a database on the texts of technlcal regulations
notifled under the Dlrectlive.

- The Commission has also thought of other measures,

which It has already put before the Standling
Committee, Intended to Improve the conditions under
whilch the notifled drafts are examlned. To ensure that
all parties have three full months for that
examination, the perlod allowed for comments or
detalled oplnlons (Artlcle 9 paragraph 1) could be
extended from three to four months. Simitarly, to
facllltate the search for common solutions, the
confldentlallty clause In Article 8 paragraph 4 could
be amended so as to be effective only by the Member
State making the notification.

For practlical reasons, mainly connected with the recent
amendment of Directive 83/189/EEC the Commlission did not
wish to put forward these last proposals formally, at
this time. However, |t wlll come back to them when time
Ils ripe.

b) Follow-up action In respect of non-compl!lance

The Commisslon |Is consclous that Dlrective 83/189 Is not
applied with the same rigour In alt Member States, and
that a large number of natlonal technlcal regulations
notifled under the Dlirective stlll do not take account of
Treaty obligations and recent Interpretations of them by
the Court of Justice.

The Commission’s efforts have so far been concentrated on
the setting up and extenslon to all product sectors of
the Information system; now, after nearly four years
experlence of the Dlrectlive, the Commission conslders
that Member States shouid be fully famliliar with thelir
obligations and |Is determined to ensure that these
obligatlons are respected.

To thls end, the Commisslion wlll shortly undertake the
followlng actlons

- In order to have a <clearer view of natlonal

leglslatlve actlvity, the Commission will conclude
contracts wlth organizations In each Member State
which will be responsible for collecting and examlning

natlional official publlicatlions In order to ldentify
published technical regulations and for transmlitting
these to the Commisslon for analysls and approprlate
actlon;
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- Infringement proceduros will be brought against Member
States which fall to notlfy draft technical
regulations;

— a limited number of other Infringement procedures,
whlch address the princlpal Issues mentlioned In the
"legal analyslis" sectlon of this report, wlll be
pursued as a matter of priority by the Commission;

- an Information campalign on the New Approach will be
taunched In the last quarter of 19888, durlng which the
Commisslon wlll draw attentlon to the exlstence of the
Directive, to Its views oh the non-enforceablllty of
unnotlified technical regulations, and to the
possliblilities which exlst under Communlity law to
challenge natliona! technlical regulations which Inhibit
Intra-Community trade;

- a detalled gulde to leglsliative provislons needing to
be Included In national technlcal regulations for them
to be In full compllance with the principles of
Communlity law concerning the free movement of goods
will be prepared In 1988 and clrculated to atll
national! authorltlies responsible for drafting
technlical regulatlions.

The Commission hopes that the Member States and the
European and natlonal standards organizatlions will
cooperate fully In these Inltiatives, whilch are intended
to accelerate progress towards the reallzatlon of the
single Community market In which standards and technical
regulations play an Iimportant part.

Opportunitles for further examination of the operation
of the Directive B3/189/EEC will arise when, starting in
1989, the Commlsslion presents an annual report on this
subject, In accordance wlth the amendment to the
Directive recently proposed by the European Parillament
and accepted by the Councl! In Dlrective 88/182/EEC
amending Dlrective 83/189/EEC. '
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Annex |
Table 1

Table 1 - Appllcation of Article 3 (Request to be Involved In
. natlional standardization work and request for the
drawing-up of a European standard)

Year Request Comment Request Request for
for Information for Involvement a European
Standard
1985 5 14 5 -
1986 8 16 10 1
1987 5 T4(*) 5 1

——— - - - ——— G Gt G Gy Gu (b St e D G G G b S G e S e G G G - G . S e e - -

(*) Followlng a reminder of the rules sent out by CEN/CENELEC
some earller comments (1985/1986) have been Included
under 1987.



ANNEX 1
Table 11

Table 1! - Breakdown of new standardl/zatlion projects started In 1987
Fleld Non-electrical Electrical Total Non-electrical
share %
tevel Number X _ Number 4 Number X 1) x 100
) 2) (3D=(1) &)
+(2)
a. Natlonal Work *)
a.l.related to
european or
Internat/onal work 156 6.1 31 3.0 187 5.2 - 83.4
a.2.speclflc (**) 2113 83.1 424 40.4 2537 70.6 83.3
a.3.Total
(a.l + a.2) 2269 89.2 455 43.4 2724 75.8 83.3
b.European work ‘ 33 1.3 256 24.4 289 8.0 11.4
c.lnternational work 241 9.5 338 32.2 579 16.1 41.6
d.Total 2543 100 1049 100 3592 100 70.8
(a+b+c)
»= . Covers work by CEN/CENELEC members belonging to the EEC.

L L .

existence of a link with European or [(nternational work.

Source : notliflcations to CEN/CENELEC.

It seems that some CEN/CENELEC members do not systematically notlfy the
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Table 111

Table 111l - Breakdown by country of the new standardlzation
projects started at natlonal level In 1987

Countrles Non-Electrical Electrical Total
Number % Number X Number %
a Germany 530 19.4 *299 59.3 829 25.7
b France 560 20.5 38 7.5 598 18.5
¢ Unlted
Klngdom 450 16.5 91 18.1 541 16.7
d ltaly 326 12.0 22 4.3 348 10.8
e Other EEC
countrles 403 14.8 5 1.0 408 12.6
f EEC total .
2269 83.2 455 90.3 2724 84.3
g EFTA
countrles 458 16.8 49 9.7 507 15.7
h Total
(f+g) 2727 100 504 100 3231 100

Source : notificatlons to CEN/CENELEC.
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ANNEX 1
Table 1V

Table IV -~ The ten nost Important sub-sectors for natlonal
standardization In 1987

- - D G5 e T - - T — S S . WP WP N WP R G D S T WS G S G S e b G P TED GNP S YE G G e W e W e S . -

SUB-SECTOR : ) Number of

Code Description notificatlons
TO2 Aerospace 233

BO2 Bullding/structures 201

T03 Road vehlicles 170

NOS Textliles 169

HO4 Sports equipment 161

MO1 Stoe! 161

TO1 Shipbullding 162

105 lron plpes 145

102 Fastenors 143

co1 Food products 142

Total - 1677

Note 1 : In the absence of flgures on new work started, this

breakdown Is based on the number of notliflications
and therefore also covers the transfer of
previously planned work to the public Inspection
stage.

Note 2 : The two maj)or olectrical sub-sectors In 1987 were

- electrical accessorlies (code W 11) : 126
notliflcatlions

S- electric cables (code W 08) : 100 notlificatlions.

Source : notlfications to CEN/CENELEC.
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Table 1

INFORVATION PROCEDURE FOR TEOHNICAL RBAZATIONS
Notification (Article 8(1))
Caments (Article 8(2)) *
Detailed opinion. (Article 9(1))
Intention to prepare a Directive (Article 9(2))

Ol:mhuve data (from Apnl 1984)

: : Comments : Detailed opinion : Intention :
: Member State : Notifications :- ----------------- LR e : to prepare
: : Ccmmss:on : MS* : Camission : a Directive :
: Belgium 15 4 : 1 11 : 2 1 :

Demmark 53 : 17 ¢ 4 12 : 13 4 :
: Germany 170 : 23 : 29 62 50 16 :
: Spain : 27 : 2 0 5 7 1 :
: France 3 91 s 31 : 11 13 ¢ 29 3 :
: Greece : 10 : 3: 0 0: 5 0 :
: Irish : 6 2 1 1: 1 1 :

: Italy : 15 : 0 : 1 3: 4 0
Luxcmburg : 0 : 0 0 0: 0 : 0

¢ The Netherland : 24 : 9 6 6 : 2 : s :
: United-Kingdom : 43 . 8 5 11 : 8 2 :
: Portugal : 4 2 4 2 4 0 :

Camuni ty 458 101 62 126 125 33

Total

(*)The fxgures in this coluzm show thc number of ccmmnts or dctaxlcd opinions
received by each Member State.

-69-



Table 2

BREAKDOMN OF NOTIFICATIONS BY SBCTOR

Cumulative data (from April 1984)

: Mechanical engimeering  : S: 72: 2: 7: 12: 3 : 0 : 0: 0:3:0: 104:
Building and construction 0 14 1 8§ : 8 4 1 2 0 : :
: Metallic mterials 0 0: 4: 0: 1: 0 : 0 : 0: 0:
Products for households 1 11 3 2 7 1 1 2 4 ;10 42;

: Chemicals :1: 7: S$: 1: 11: 0 : 0 : 1: 9:

*e oo oo

: Noo-metallic materials : 1 2 : 4 2 9 : 0 : 1

[=]
[
(=]
N
[ 8]
N

.
w
-
(=]
[=,]
Qo
—t

: Transport : 4: 41 : 8: 2: 13: O : 0 : 4

: Electrical engineering :*0: 4: 9: 2: 8: 0 : 2 : 3: 0:0:1

: Electronics excluding : 0: 6: 1: O0: 4: 0 : 0 : 1: 0:0:0 : 12:
telecaormnications : : : : : : : : : : :

: Health and medical equipment : 2: 4: 1: O0: S5: 0 : 0 : 0:1:0:0: 13:

: Optics and measurement instruments : 1 : 1: 1: 2: 10 : 0 : 1 : O0: 1:0:11: 28:

:Elect"i'otechnical sector : 0 1 0 1 1 1 : 0 : O 0 0:0 4:
¢ Telecommunications : 0 6 : 14 : 0 : 2 1 : 0 ¢« 2: 5:1:10: 41:

—09—



Annex 2
Table 3
Table 3-1

INTENTION TO PROPOSE A DIRKCTIVE (ARTIQLE 9 (2))

:Abbreviated title : Notification : Abbreviated title of : Deadline : Date of :  Number of
:of Directive : concerned : notification : : adoption by : Directive
: : : Coomission ¢ adopted
:Dangerous chemical : 84/0017/1K  : Push chairs : 30.10.85
:substances in objects : 84/0019/IRL : Teats : 15.11.85
: : 85/0004/IK : Teats and dumies : 10.01.86 :
tintended for children : 85/0009/NL : Toys : 21.01.86 : 10.10.86
: 85/0068/F : Toys and nautical : 15.11.86 10.10.86
: : : toys : : :
:Classification, : 85/0018/F : MOCA : 02.04.86 : 18.07.85 : 86/431/ERC
:packing and-’ : : : : :
:labelling of
:dangerous subst. : : : :
:Classification, : 85/0018/F : MCA : 02.04.86 29.01.87
:packaging and : : : :
:labelling of _ :
:dangerous :
:preparation MOCA : : : : . :
:Pressure vessels : 85/0020/TK : Pressure vessels : 30.04.86 : 07.03.86 : 87/404/ERC :
:Rear windows of : 85/0025/IK  : Rear windows of : 26.04.86 : : :
:vehicles : ¢ vehicles : : H :
:Spray and chipping ¢ 85/0032/B : Spray suppressors : 14.06.86 : 26.01.87 :
tSuppressors : : on heavy vehicles :
:Braking of trailers : 85/0050/D : Braking of trailers : 18.09.86
:and tractors : ¢ and tractors : :
:Mobile forestry : 85/0071/F : Agricultural tractors: 03.12.86 : 23.12.86
tand agricultural : : : :

:machines

e e e T T e e R T = M e e = W Y T T e e e e W s e e R T e e = W s e e e R e AP P T e e e e  m e -

19 -



Annex 2
Table 3
Table 3-2

INTENTION TO PROPOSE A DIRECTIVE (ARTICQLE 9 (2))

:Abreviated title : Notification : Abbreviated title : Deadline : Date of ¢ Number of
:of Directive : concerned : of notification : : adoption by : Directive
: : : : Coomission : adopted
:Sulphur content for : 85/0080/NL. : Heating installations: 22.12.86 : 26.01.87 : 87/219/EEC
:fuels : ¢ gas emission : : :
:Frequency bands- : 86/0058/NL.  : Radio specifications-: 16.09.87 : 30.01.37
:radio transmitters/ : : frequency band 933/ : : : :
sreceivers : : 935 Mz : : : :
:Approxamation of the : 86/0143/D : Technical equipment : 14.01.88 : 25.11.87 : :
:laws of the Member : : for restaurants : : :
‘relating to machinery : : _ : : : :
: ” : 86/0144/D : Safety of woodsaws : 14.01.88 : » : ) :
” : 86/0145/D ¢ Technical equipment : 14.01.88 : ” : :
: : for bakeries : : ” :
” : 87/0018/D : Papermaking machines : 21.03.88 : ” : :
" : 87/0019/D ¢ Bench-mounted saws : 21.03.88 : ” : :
” : 87/0024/D : Car Washes : 24.03.88 : " : :
" : 87/0050/D ¢ Screw conveyers for : 02.05.88 : ” : :
: : ¢ emptying silos : : : :
" : 87/0094/D : Campressers : 04.07.88 : ” : : :
: " : 87/0112/D : Riveting machines :29.07.88 : " : :
:Approximation of the : 87/0141/D : Packing machines : 30.09.88 : : :
:laws of the Member : : : : : :
:State relating to : : : : : :
:machinery : : : : :
:Electromagnetic : 87/0023/D ¢ Radio reception- : 24.05.88 : 03.11.87 :
scompatibility : : antennas : : -l :
:Equipment for data : 87/0026/D : Telephone networks- : 24.03.88 : : :
:transmission on the : modems : : : :
: » ‘ : 87/0114/D : , " -+ 25.07.88 : H . :
: " : 87/0143/D : " : 06.10.88 : : :

T R e e N R T R o & - S o E o™ @S - e = = o= oo - === o = o " = e e W e e e D R N T R MR e M s e e



Table 3
Table 3.3

INTENTION TO PROPOSE A DIRECTIVE (Article 9 (2))

:Abbreviated title : Notification : Abbreviated title of : Deadline : Date of ¢ Number of

cof Directive : concerned : of notification : ¢ by Camission : Directive
' ¢ adopted

:Nominal quantities : 87/0032/E : Packages for : 08.04.88 :

:and capacities : : detergents : :

:pemitted for pre-
:packaged products

:Dangerous preparations : 87/0068/D : Pentochlorophenal : 13.06.88 : 29.01.87 :
" : 87/0115/N.  : Prohibition f DBB : 24.07.87 : 29.01.87

:(NET) for cordless : 87/0116/1K : Cordless telephones : 01.08.88

:telephones : : :

:Sulphur content of : 87/0128/IK  : Sulphur content in = : 22.08.88

theavy fuel o0il and coal: : fuels : : :

:Pharmaceutical products: 87/0124/NL  : Blood transfusion- : 22.08.88
:based on human blood or: : blood and derived :
:blood constituents : : products

-
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Annax 3

'ngal justiflcatlion for treating the detalled opinion
dellvered under Article 9(1) of Dilrective 83/189/EEC as the
letter of formal notlice provided for In Article 169 of the EEC

Treaty.

. As stated In sectlion (b) on page 42, the question has arisen
as to the attltude the Commission should take when, desplte
Its comments on the Incompatibllity of a draft technical
reguiation with Community law, the Member State In questlion
adopts the draft without amending It and without convinclng
the Commission of Its arguments.

The flrst stage Iin tho Infringement procedure pursuant to
Article 169 of the EEC Treaty generally conslists of sending a

letter of formal notice. This has two functions : It allows
the Member State to negotiate and put forward Its viewpolint
and gives It an opportunlity to fulfil |ts obligations. Under

the Directive 83/189/EEC procedure, thls new functlion is
performed by the detallied opinlion delivered by the Commlission.
Article 169 of the Treaty does not In fact stipulate the
method to be used by the Commisslon to allow a Member State to
put forward Its comments. The Court of Justice has Itself
recognized(1) that a Member State can effectlvely be glven
formal notice to submlt Its observations by a ietter from the
Commisslion, prior to the letter of formal notice, setting out
the preclse reasons which led It to conclude that the Member
State had falled to fulfll Its oblligatlions. The fact that the
Commisslon did not, In Its letter of formal notice, reiterate
the oblligations which, In Its view, were Incumbent on that
State and whlch had been disregarded did not have the effect
~of deprliving the government Iin questlion of the opportunity of
submitting Its observatlions.

Admittedly the detalled opinion Issued by the Commisslon under
the Directive 83/189/EEC procedure relates to a text that |Is
at the draft stage when the oplnlon Is dellvered. However,
Article 169 of the Treaty states that, If the Commission
conslders that a Member State has falled to fulfil an
obligatlion, it shall dellver a reasoned oplinion after glving
the State concerned the opportunity to submit its
observatlons.

(1) Judgment of 15 December 1982, Commlsslion v Denmark, case
211/81, ECR p. 4547.



This request constlitutes an essentlal guarantee for the State
but does not necessarlly have to be made at a time when the

fallure to fulfll an obllgation already exists; It is enough
If the text to which the request relates does not differ - as
regards the contentlous provislons -~ from the text whose

adoption gives rilse to a breach of Community law and that the
request be based on the same grounds and submisslons as the
reasoned opinion.

Sincoe this Is the sltuatlion that prevails when the Commisslion
issues a detalled opinlon on provislons Incompatible with
Communlity law which are later reproduced wlthout substantial
changes In an adopted text, the Commisslion took the view that
It was entlitled, once the text was adopted, to delliver the
reasoned oplinlion referred to In Article 169 of the EEC Treaty.

The Commission has conslistently applled that argument and,
whenever 1t sends a detalled opinlion, It reminds the Member
States of the scope It attributes to It.

It first points out that, were the draft under examinatlon to
be adopted without due conslderatlion belng glven to the
comments In the detalled opinlon, it woutd Infringe Articles
30 et seq. of the EEC Treaty (or some other provislon of
Community law). The Commission then states : "In that case
this detalled opinion woul!ld have to be regarded as a letter of
formal notlce for the purposes of Article 169 of the EEC

Treaty and the ....government would be obliged to submit Its
observations on the views expressed above concerning the
compatiblililty of the provisions In question with Articles 30

et seq. of the EEC Treaty (or any other provision) within 30
days following the adoptlon of the draft technlcal regulation
under examlnatlon. After examining these observations, the
Commission reserves the right, where approprlate, to delliver a
reasoned oplnlon pursuant to Artilcle 169 of the EEC Treaty. (1t
also reserves the right to dellver a reasoned opinlon should
the observatlions requested not reach It by the deadlline".
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N® C 254/4 ANNEX 4

OFFICIAL JOURNAL OF THE EUROPEAN COMMUNITIES

Commlssion communication concerning the non-respect
of certaln provislons of Councll| Directive 83/189/EEC
of 28 March 1983 laylng down & procedure
for the provision of Information In the fleild of
technical standards and regulations

(B6/C 245/05)

A majJor feature of the Community’s pollces for completing the
Internal market Is tho prevention of the creation of new
national obstacles to Intra-Community trade. In this context,
the Commisslion wishes to draw the attention of Member State
and other Interested parties to the fact that natlonal
technical standards and regulatlions adopted In breach of
Dlirective 83/18B9/EEC are unenforceable agalnst third partles
and, the Commission would expect national courts to refuse to
enforce them.

Experlence shows that a State’'s memberghip of the Community Is
not always sufflclently reflected In the attitudes and outlook
of Its adminlistration. ¥hen Member State governments deem new
acts or regulations to be necessary for national purposes,
they do not always or automatically, In drafting thelr
national Instruments, take account of the Communlty dimension
or of the need to minimise the difflculties for trade between
Member States. Opportunities are thus lost of making simple
and Inexpenslive Improvements.

In order to prevent the erectlon of new barriers, Dlrectlive
83/189/EEC now requlires al! Member States to communlicate to
the Commisslion, all draft technical regulations for Industrial
products (with the exceptlon of food products for human
consumptlon pharmaceutical and cosmetlc products) so that the
Commlission can examlne them prlor to thelr adoption In
national law.

Upon notificatlion, the Directlve requlres MemberStates,other
than In the speclal cases referred to In Article 9 (3) of the
Directive (urgent reasons relating to the protectlon of publlc
health or safety), to suspend the adoptlon of technlical

regulatlions:
\

- automatically for a perlod of three months;

- for a pasrlod of six months when the Commission or another
Member Stato ralses a serlous objectlion;
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- for a perliod of 12 months dating from the Inltial
communication, when the Commisslion decldes to Inltlate
Community leglislation In the fleld covered by the draft
natlonal leglislation.

The Dlrective thus enables the Commisslion and the other Member
States to play an Important role In preventing the creatlion of
new technical barriers to trade. The Commlission Is thereby
glven an opportunity to warn a Member State of cases where
draft technlical regulatlions, If adopted, would run counter to
Community law, and In particular the provisions of Article 30
of the Treaty. In such a case, the Member State can modify Its
draft In order to avold creating barrlers to trade. In the
case where a national draft regutation might be Jjustifled
under Article 36 but might nonetheless create barrlers to
intra-Community trade, the Commisslion can henceforth oblige
the Member State to suspend the adoption of Its technlcal
regulation for a perltod of 12 months to enable the Commisslion
to Initlate Community legistation on the subject.

Member States oblligations are therefore clear and unequivocal:

1) they must notify all draft technical regulations fallling
" under the Dlrective;

2) they must suspend the adoption of the draft technica)
regulations automatically for three months other than In
the speclal cases covered by Article 9 (3) of the
Directive;

3) they must suspend the adoptlion of the draft technical
reguliations for a further perliod of three or nine months
depending on whether objJectlons have been raised or
whether Community leglislation Is envisaged.

Its clear that the fallure by Member State to respect their’
obligatlions under this information procedure would lead to the
creatlon of serlous loopholes In the Internal market, wlth
potentlally damaging trade effects.

The Commisslion therefore consliders that when a Member State
enacts a technlical regulation falllng within the scope of
Directive 83/189/EEC wlthout notifylng the draft to the
Commisslon and respecting the standstlill obligatlion, the
regulation thus adopted I8 unenforceable agalnst third partles
Iin the legal system of the Member State In question. The
Commisslon therefore conslders that litlgants have a right to
oxpect natlonal courts to refuse to enforce natlonal
regulatlions which have not been notiflied as required by
Communlity law.





