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SITUATION IN THE DIFFERENT SECTORS

1. ECONOMICAND FINANCIAL AFFAIRS

In 2008, there has not been any formal infringement procedure initiated by the Commission in
the field of Economic and Financial Affairs

However, the Commission services received two formal complaints from staff representatives
of the Bank of Greece on the occasion of the inclusion of the Central Bank's pension fund in a
new State-run pension fund. This measure has been foreseen by the provisions of Law
3655/2008 on 'Administrative and organisational reform of the social security system and
other security provisions'.

The plaintiffs claimed, inter alia, that the respective provision would constitute a violation to
the prohibition on monetary financing and the Central Bank's independence as laid down in
Articles 101 and 108 of the EC Treaty.

In order to prepare a sound assessment of the compliance of the law with the Treaty, it was
deemed necessary to receive information on the financial situation of the Greek Pension Fund,
including a validation by an independent auditor.

The Commission services officially asked therefore the Greek authorities to provide the
information needed for the assessment. After examination of the requested information, the
Commission sent out a letter in 2009 confirming the Commission's decision of closing the
case since no new elements on the subject of the non observance of Community Law were
provided to the Commission. In particular, after an in-depth analysis of the information
received, the Commission reached the conclusion that the respective law did not violate the
Treaty rules on Central Bank independence and the prohibition on monetary financing.

2. ENTERPRISE AND INDUSTRY
2.1 General introduction

Responsibility for ensuring the free movement of goods within the Single Market is entrusted
to the Commission services in charge of "Enterprise and Industry" sector. These services
manage a large part of the Community acquis consisting of Articles 28 to 30 EC in the non-
harmonised area and a large quantity of subordinate Community legislation (regulations,
directives and decisions) in the harmonised area. The acquis of the European Union in the
"Enterprise and Industry" sector can be found on the web at the following address:

http://europa_eu.staging.entr.cec.eu.int/enterprise/newapproach/pdf/pink _book 2007.pdf

As ‘harmonising’ rules are adopted in more and more sectors of the Single Market, the non-
harmonised area is gradually shrinking. But some 25% of the market is still not subject to
harmonised rules and, here, Articles 28-30 EC ensure the easy cross-border exchange of
goods.
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Generally speaking, the Community acquis governing the free movement of goods is stable
and effective, although the highly technical nature of much of the legislation means that there
is always considerable activity adapting it to technological progress.

Significant changes are being made to the acquis managed by the Commission in the
"Enterprise and Industry" sector; for example in

0 the automotive sector (with the forthcoming recasting of the framework legislation for
type-approvals and a shift to regulations rather than directives in EC implementing
legislation),

0 the chemicals sector (with the application from 1 June 2008 of most of the REACH
Regulation and the adoption at the end of 2008 of a new Regulation on classification,
labelling and packaging of substances and mixtures ),

0 pharmaceuticals (with the adoption by the Commission on 10 December 2008 of a
package consisting of a Communication on the future single market in pharmaceuticals,
and 3 legislative proposals on information to patients, counterfeit medicines and
pharmacovigilance).

The Commission's legislative activity in the "Enterprise and Industry" sector is fully in

accordance with the “Better Regulation” plan. In this sense, the Commission considers the

simplification and codification of existing legislation as important tools in achieving better
implementation of EU law. Six proposals, on toy safety, on pharmaceuticals(2), vehicle safety

features, construction products and measuring instruments, were delivered in the 2008

simplification programme and the Commission is presenting a further four proposals for

adoption in 2009 (on agricultural and forestry tractors, fertilizers, textiles and wheels for
motor vehicles). The proposal to recast the late payment directive was adopted on 8 April

2009 and is part of the Small Business Act adopted in June 2008 which for the first time puts

into place a comprehensive SME policy framework for the EU and its Member States.

In a move to strengthen the Single Market, in 2008 the Community legislator adopted a
“goods package” of measures, including a Regulation on procedural aspects of the mutual
recognition principle (laying down procedures relating to the application of certain national
technical rules to products lawfully marketed in another Member State). This new instrument
addresses some of the issues surrounding mutual recognition of products and thereby
improves the smooth functioning of the internal market for goods.

The goods package also contains instruments designed to boost production and trade in goods
in the harmonised area by providing a clear and consistent horizontal framework to simplify
the application of EU harmonising legislation. At the same time, it strengthens rules on
market surveillance to protect consumers from unsafe products and shelter business from
unfair competition by operators not complying with the law. The implementation of this
package will make it easier for companies, particularly SMEs, to sell their products in the EU
whilst increasing consumer protection. The package will also reduce the risk for enterprises
that their products do not gain access to the market of the Member State of destination.
Special efforts are being made to guarantee their timely and correct application.

The Commission also prepared an internal market directive to simplify the terms and
conditions governing the intra-Community transfer of defence-related products. This directive
extends the coverage of the current acquis to facilitate the circulation of defence goods within
the EU. During 2008, the Council and the Parliament paved the way for first reading
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agreement which came on 16 December. The Directive, which has been published in June
2009', has a two-year transposition period.

The Commission also provides guidance and other assistance to help Member States to
transpose and implement new directives on time. Assistance is given using a variety of
different tools (e.g. interpretative documents, bilateral meetings and Committee meetings).

A very valuable tool for dealing in advance with possible technical barriers to the free
movement of goods in the non-harmonised area is Directive 98/34/EC, which requires the 27
Member States, the EFTA countries and Turkey to notify all national technical regulations
concerning products and Information Society Services at the draft stage. The steady high
number of notifications (634 in 2008) and reactions from the Commission (199) and the
Member States (184) underlines the importance of Directive 98/34/EC as a tool for the
prevention of barriers to intra-Community trade - and indeed for better regulation since it
provides a forum for making suggestions to improve the quality of national legislation. Its ex
ante operation means that time-consuming and sometimes controversial infringement
procedures can be avoided.

In addition, the Commission monitors the correct application of these rules and opens
infringement procedures against Member States if necessary. In 2008, the Commission
registered 55 complaints and 3 own-initiative cases in this sector.

But since the Commission services attach great importance to resolving problems coming to
its attention as quickly as possible, they also support the use of methods other than
infringement proceedings, like the EU Pilot project designed to clarify and solve problems
with the application of EU law in cooperation with the Member States involved. The
Commission services also organise “package meetings” and bilateral meetings with the
Member States to provide advice to national authorities to help ensure the correct application
of the EU law.

In the framework of infringement proceedings, non-communication cases and article 228 EC
cases are dealt with as quickly as possible, given their automatic priority status under the
September Communication’. In accordance with the other criteria set out in the September
Communication, since 2008 priority status in this sector has been given to the following
cases.

Non-harmonised area

* The failure by a MS to notify national technical rules in draft under Directive 98/34/EC.
Such failure renders the rules liable to be declared null and void.

* Breaches of Articles 28-30 EC raising horizontal questions about the functioning of the
market.

Harmonised area

1 Directive 2009/43/EC of the European Parliament and of the Council of 6 May 2009 simplifying terms and conditions of transfers of defence-related products
within the Community (OJ L 146 of 10 June 2009)

2 A Europe of Results — Applying Community Law (COM(2007) 502 of 5.9.2007
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Breaches of key provisions or strategic objectives of directives, in particular new legislation
which nowadays is adopted solely in response to a demonstrable need to correct/enhance
market performance by regulatory action - its enforcement should be commensurate with the
risk of failing to achieve the desired effect.

The considerable share of the Community acquis dealt with by the Commission services
responsible for the "Enterprise and Industry" sector covers a wide variety of product domains,
in relation to each of which are set out below a description of the current state of the
legislation in force, details of any significant changes underway or planned and a general
evaluation of the effectiveness of regulatory framework in the domain concerned. Information
is also provided about infringement proceedings pursued in each product domain.

2.2. Automotive Industry
Current position

The harmonized legislation in the automotive sector covers three categories of vehicles: (i)
motor vehicles and their trailers; (i1) two and three-wheel motor vehicles; and (iii) agricultural
or forestry tractors. The legislation, which lays down common requirements designed to
protect environmental and safety objectives, is based on a system of whole-vehicle type
approval which allows manufacturers to have a vehicle "type" approved in one Member State
and then to market the vehicle in all other Member States without further tests. It deals with a
multitude of detailed technical specifications for different vehicle systems and components
which are frequently modified to adapt them to technical progress while reducing the
regulatory burden on industry.

In relation to type-approval of new vehicles, there are three main framework Directives:

e Directive 2007/46/EC establishing a framework for the approval of motor vehicles and
their trailers, and systems, components and separate technical units intended for such
vehicles;

¢ Directive 2002/24/EC relating to the type-approval of two-or three-wheel motor vehicles;
and

e Directive 2003/37/EC relating to the type-approval of agricultural or forestry tractors, their
trailers and interchangeable towed machinery, together with their systems, components and
separate technical units.

In addition to the framework Directives, separate regulatory acts lay down harmonized
technical requirements for the type-approval of individual parts and characteristics of a
vehicle. Hitherto, these acts have generally been adopted as Directives. More recently,
however, a change in the regulatory approach has been introduced which results in the
adoption, through the co-decision process, of a main act in the form of a Regulation laying
down fundamental provisions while the technical specifications and administrative provisions
for type-approval are contained in implementing measures adopted in accordance with
comitology procedures (the "split-level" approach). Due to the global nature of the automotive
industry, many of these technical requirements are also harmonized at international level
through UNECE Regulations.’

UNECE Regulations are harmonized technical regulations regarding new motor vehicles and motor
vehicle equipment that are adopted pursuant to the 1958 Agreement under the auspices of the United
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Twenty-nine infringement cases were opened during 2008 in relation to Community
legislation in this sector. The vast majority of these cases (25) were due to delays in the
communication of national measures transposing EC Directives (which generally contained
technical updates of the acquis). The Member States most concerned by these cases were the
Czech Republic (5 proceedings) and Portugal (4). Twenty-four of these infringement cases
were closed after national implementation measures were communicated by the Member
States concerned. In most cases, the communication of the national measures occurred before
the Commission issued a Reasoned Opinion.

During 2008 the Commission continued to deal with a steady number of questions,
complaints and queries in relation to legislation in the automotive sector. Complaints or
requests for information were also periodically sent via the petition procedure. Most inquiries
were submitted by individuals or SMEs. The areas dealt with included matters such as vehicle
exhaust pollutant emissions and noise levels, accessibility requirements applicable to bus
interior arrangement and administrative formalities on imports of vehicles from third
countries. In many cases, the issues raised could be dealt with by giving guidance on the
Commission's interpretation of the relevant EC legislation. Where the complaint turned out to
be unsubstantiated, the matter was closed and the reasons for doing so explained.

Only four complaints were registered in 2008. One was closed as no breach of Community
law could be identified. A second case was closed after a change in the national legislation at
issue. The remaining two complaints, which arise out of the same facts on a question of
proper application by the authorities of EC legislation, are still under examination.

During 2008 the Commission also replied to the European Ombudsman in relation to a
request for an opinion on the interpretation of Directive 2001/85/EC (type-approval of
buses/coaches) insofar as it affected the rights of access by passengers.

Changes underway

Although a well recognized legal framework exists, the Community acquis relating to the
automotive sector is in constant evolution. In this regard, the direction of policy-making in the
sector has been discussed by a High Level Group that brought together the main stakeholders
(Member States, industry, NGOs and MEPs) and the recommendations were set out in the
CARS 21 Communication published in February 2007.* Through the CARS 21 process, the
Commission has developed a medium to long-term, coordinated and predictable policy
framework for the automotive industry based on continuous dialogue and consultation with all
main stakeholders. In 2008, the Commission launched a mid-term review of CARS 21,
seeking views from stakeholders on the automotive regulatory framework. In October 2008, a
CARS 21 follow-up Conference was held and the conclusions have been outlined in the
CARS 21 mid-term review report.’

Nations Economic Commission for Europe (www.unece.org). As a contracting party to the 1958
UNECE Agreement, the European Community can decide to apply a Regulation.

Communication from the Commission to the European Parliament and to the Council, "A Competitive
Automotive Regulatory Framework for the 21* Century", COM (2007) final, 7 February 2007.
http://ec.europa.eu/enterprise/automotive/pagesbackground/competitiveness/cars21_mtr_report.pdf
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In May 2008, and as part of the efforts to simplify legislation on safety, the Commission
adopted the draft Regulation on type approval requirements for the general safety of motor
vehicles.’

Significant progress also occurred in relation to updating and completing legislation on
vehicle emissions. In July 2008, the Commission adopted the implementing Regulation on
emissions from light passenger and commercial vehicles (Euro 5 and 6) and on access to
vehicle repair and maintenance information. A political agreement was reached in 2008 with
the Council and the European Parliament on a draft Regulation on emissions from heavy-duty
vehicles (Euro VI).

Various steps to implement, simplify and update the technical legislation in the sector were
taken during 2008. This culminated in the adoption in early 2009 of Regulations on the type-
approval of motor vehicles with regard to pedestrian protection’ and on type-approval of
hydrogen-powered vehicles®.

A significant proportion of the work in the automotive sector in 2009 and beyond will focus
on recasting the legislative framework (and its subsequent completion) and the
implementation of new technical legislation. In particular, the regulatory framework for type-
approval legislation in relation to two and three-wheeled vehicles and tractors is expected to
be revised. In both cases, input from interested parties was sought via a public consultation
launched in 2008. The Commission is also working on various proposals, in close co-
ordination with Member States, to complete the framework Directive 2007/46/EC for the
type-approval of motor vehicles and trailers.

Evaluation

The situation regarding the application of the Community acquis in the automotive sector is
acceptable. Nevertheless, the constant evolution of the technical legislation means that it is
important to maintain close attention to timely transposition and effective enforcement to
ensure that the objectives remain satisfied.

The frequent adaptation of technical legislation in this sector also means that the use of
correlation tables is particularly helpful. It should be emphasized that the close cooperation
between the Commission and Member States in the preparation of legislative measures means
that significant problems regarding conformity or incorrect application are a relatively rare
occurrence. Indeed, in many cases, due to the technical nature of the legislation, Member
States frequently transpose technical amendments by reference to the relevant Community
acts. This was a factor when deciding to prepare new legislation in the form of Regulations
instead of Directives.

Other than vehicle re-registration (which falls within the scope of Article 28-30 EC), there are
relatively few complaints in this sector. In many instances, it proves unnecessary to open
formal proceedings as the facts do not demonstrate non-conformity or incorrect application by
the Member States of the harmonized legislation. Instead, infringement proceedings are much

6 {SEC (2008) 1908} {SEC (2008) 1909} /* COM (2008) 316 final — COD 2008/0100%*/ 23.5.2008.

7 Regulation (EC) No.78/2009 of the European Parliament and of the Council of 14 January 2009 on the
type-approval of motor vehicles with regard to the protection of pedestrians and other vulnerable road
users (OJ L 35, 4.2.2009, p.1).

s Regulation (EC) No.79/2009 of the European Parliament and of the Council of 14 January 2009 on
type-approval of hydrogen-powered vehicles (OJ L 35, 4.2.2009, p.32).
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more likely to occur as a result of the absence of notification of complete transposition of
obligations contained in the Directive.

The absence of full transposition of Directives is likely to become less important in the future
when preference is be given to Regulations over Directives. This strategy should increase
overall efficiency in this area by lowering the overall number of infringement cases based on
non- or late communication by Member States of transposition measures. Nevertheless, the
complexity of the legislation in this sector and the constant development of new technologies
(and the corresponding adaptation of legislation) means that problems of interpretation are an
ever-present risk. In addition, Member States might take measures which risk compromising
the harmonized approach in Community acts. Consequently, the Commission maintains close
cooperation with the national authorities responsible for type-approval, meeting regularly (in
general twice a year) to discuss questions regarding the understanding and interpretation of
directives in the automotive sector as well as the equivalent UN/ECE Regulations to ensure
their common and harmonised application. These meetings are known by the acronym
"TAAM" (type approval authorities meeting).

The main priority in the automotive sector continues to be the proper implementation,
management and enforcement of legislative proposals. In particular, there has to be long-term
regulatory clarity as well as an accurate quantification of the costs and benefits of legislative
activity. Given the impact of the current economic crisis, the Commission will weigh up the
costs and benefits of any new legislative initiative and seek, as far as possible, to avoid
creating new economic burdens.

The Commission is taking steps to assist Member States in the proper interpretation of EC
legislation. A draft guidance document on the concept of individual approval of vehicles
(which before framework Directive 2007/46/EC was primarily governed by national law) is
being discussed with Member States. In addition, in view of the fact that several Member
States have announced their intention to provide financial incentives for motor vehicles based
on environmental performance, the Commission is currently preparing guidelines with a view
to providing practical indications for Member States where these incentives are based on the
harmonized pollutant emission limit values.

2.3. Chemicals
2.3.1 REACH
Current position

In 2008, there were significant developments in the chemicals sector. Many of the substantive
provisions of the REACH Regulation (1907/2006) — the cornerstone of the EU’s new
chemicals legislation — applied from 1 June 2008. In addition, a new Regulation (1272/2008)
on classification, labelling and packaging of substances and mixtures (“the CLP Regulation™)
was adopted at the very end of 2008, designed to ensure that substances and mixtures deemed
‘hazardous’ are properly identified and clearly indicated before products are placed on the
market.

REACH deals with the registration, evaluation, authorisation and restriction of chemical
substances. Registration of chemicals with the European Chemicals Agency (“ECHA”) is
designed to obtain information on manufactured and imported substances to establish whether
industry is taking adequate measures to ensure their safe use. Subsequent evaluation by
ECHA may include a quality check on registration files and the examination of testing
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proposals. Certain substances may undergo ‘substance evaluation’, where national authorities
consider all available information on a given substance. Substances giving rise to high
concern may be required to obtain Commission authorisation for use under stipulated
conditions. Finally, the manufacture, import and use of substances that pose unacceptable
risks to human health or the environment may be partly or totally restricted.

The basic implementation package for REACH had to be in place by mid 2008 and the
Commission adopted the required implementation measures via the comitology procedure

(measures listed below). The Commission also reviewed Annexes I, IV, V, XI and XIII of
REACH which led to amendment of Annexes [V, V and XI (again listed below).

It needs to be stressed that the implementation phase of REACH is only the beginning. The
first phase — pre-registration with ECHA - started on 1 June 2008 and ended on 1 December
2008. Any contentious issues arising out of REACH implementation were dealt with, in
particular, at regular quarterly meetings within the Commission expert group “REACH
Competent Authorities” and its subgroups, in particular the Subgroups on the review of
Annexes and on nanomaterials.

So far, the Commission has dealt with a rather limited number of enquiries and complaints
regarding pre-registration. These problems were resolved in collaboration with ECHA which
has developed various tools to help operators to fulfil their REACH obligations (guidance
package, Navigator tool, helpdesk, FAQs etc.). National REACH helpdesks are also
functioning well.

REACH is directly applicable legislation whose enforcement should be primarily ensured by
the Member States through a system of official controls and other appropriate activities. The
core parts of REACH began to apply in the second half of 2008 and national provisions on
penalties had to be notified by 1 December 2008. Not all Member States have fulfilled this
obligation on time and, having addressed this issue several times in its contacts with the
competent authorities, the Commission is now initiating infringement proceedings. The CLP
Regulation, which entered into force in January 2009, will also start to apply on a staggered
timeline, alongside pre-existing legislation which will be progressively repealed.

The REACH system is supplemented by a comprehensive package of technical guidance
documents to ensure its uniform and consistent interpretation. Throughout 2008, the
Commission was involved in developing new guidance and updating existing guidance, which
will be adopted and published by ECHA.

The Commission also actively participated in the first meetings of ECHA’s Forum for the
Exchange of Information on Enforcement which is comprised of representatives of national
enforcement authorities.

Changes underway

The Commission is closely monitoring how Member States enforce REACH in order to
ensure transparency, impartiality and consistency in enforcement throughout the EU. A study
has been commissioned with a view to obtaining detailed comparisons of the types and levels
of penalties provided for in different Member States.

The Commission will, in particular, work closely with the ECHA’s Forum for the Exchange
of Information on Enforcement which coordinates a network of national authorities
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responsible for enforcement. The Commission will also continue to work to enhance good
cooperation, coordination and exchange of information with national authorities and ECHA.

The Commission will also review the Annexes to REACH with a view, in particular, to
aligning them with the new CLP Regulation.

The Commission has already begun to prepare for one of its main roles under REACH -
granting authorisations for the placing on the market and the use of substances giving rise to
high concern. This will be a top priority of the Commission in the future.

Evaluation

The correct implementation of the new REACH and CLP Regulations will be critical for the
chemical industry sector in the coming years. REACH has the long-term objectives of
providing a high level of protection of human health and the environment while ensuring the
free circulation of substances on the internal market and enhancing competitiveness and
innovation. These objectives should be progressively attained over the next decade and
beyond. However, we are at the very beginning of its implementation and clearly it will only
be possible to evaluate to what extent these objectives are being fulfilled over the coming
years, whereupon corrective action will be taken if necessary.

As REACH legislation is based on a completely new regulatory approach and has shifted
much of the burden for ensuring the safe use of chemicals onto industry, the Commission
needs to monitor closely whether its implementation is effective and consistent throughout the
EU. There is scarcely any information from Member States for the time being. In 2009 much
activity will focus on pre-registration and registration obligations and the provision of
necessary information in the supply chain under REACH.

The necessary legal framework for regulating chemicals is now in place, as are most guidance
documents. Around 2.75 million pre-registrations were made by 65,000 companies for
150,000 different substances. The phased deadlines for registration (based on the quantities of
substances to be produced or imported) are 2010, 2013 and 2018.

2009 will be the first year of data sharing and preparation for the submission of joint
registrations within “substance information exchange forums” (SIEFs) organised by industry.
Neither the Commission nor ECHA can be directly involved in this process, but meetings
with industry stakeholders and various workshops are being organised to ensure the correct
implementation of REACH.

The Member States should provide their first reports on the operation of REACH by June
2010 and ECHA will report by June 2011. On the basis of these reports, the Commission will
prepare the first general report on the operation of REACH and will review the scope of
REACH by June 2012.

2.3.2. Other chemicalslegidation
Current position

Monitoring of the implementation by the Member States of Regulation (EC) No 273/2004 on
drug precursors, which came into force in 2005, continued. 8 infringement cases were opened
and 4 are still ongoing.
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Concerning the implementation of Directives 2004/9 and 2004/10 on good laboratory
practice, in infringement proceedings before the European Court against Luxembourg on 4
November 2008 the Court held that "by not putting in place the authorities able to verify the
implementation of the principles of good laboratory practice, the Grand Duchy of
Luxembourg has failed to fulfil its obligations under Article 3 of Directive 2004/9/Ec” (C-
95/08).

The Commission launched proceedings against Luxembourg for the non-implementation of
Regulation EC No 648/2004 on detergents 648/2004. In its judgment of 24 March 2009 (C-
184/08) the European Court of Justice held that Luxembourg had failed to its obligations
pursuant to Regulation EC No 648/2004 by not adopting the relevant penalties.

Changes underway

Provisions of the REACH Regulation will replace Directive 76/769/EEC on 1 June 2009.
Until then, new amendments to Directive 76/769/EEC are being enacted as decisions instead
of directives which do not require transposition. The volume of enquiries relating to this
Directive has always been high, mostly linked to its amendments. This is expected to remain
the same when Directive 76/769/EEC is replaced by REACH as new restrictions will continue
to be adopted.

In 2008, the Commission continued to use preventive techniques to ensure the correct
application and coherent implementation of Directive 2007/23/EC on Pyrotechnic Articles.
Commission services and Member States are discussing questions related to the transposition
of the directive in the working group set up by the directive. Transposition is due in 2010 and,
since it represents an important departure from existing national measures for Member Stares
the transition is being prepared for in advance.

In the explosives sector, Member States must transpose Commission Directive 2008/43/EC on
the identification and traceability of explosives.

The number of enquiries received concerning Directive 1999/45/EC on dangerous
preparations, Directive 93/15/EEC on explosives and Regulation 2003/2003 on Fertilisers is
high. For most of these texts a list of frequently asked questions has been published on the
internet which allows operators access to questions put, and replies provided, in the past.

However, the number of actual complaints received remains low. One petition was received
concerning ceramic fibres used in car catalysts (ref 2006/90).

Evaluation

The number of infringements decreased in 2008 largely because the replacement of Directive
76/769/EEC by the REACH Regulation meant that fewer directives needed to be transposed.
This trend is naturally expected to continue.

Over the past 3 years the correct implementation of enforcement rules for several regulations
(including the adoption of penalties at national level for their infringement) has been a
priority. The Court of Justice has supported the Commission by requiring that penalties for
infringements to EC regulations be put in place (see C-184/08). This activity should decline as
a result.
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2.4. Pharmaceuticals

Current position

For the main measures monitored by the Commission in the pharmaceutical sector, please
refer to Annex I point I.1

With regard to Directive 2001/83/EC of the European Parliament and of the Council on the
Community code relating to medicinal products for human use and Regulation (EC) No
726/2004, laying down Community procedures for the authorisation and supervision of
medicinal products for human and veterinary use and establishing a European Medicines
Agency , the Commission brought actions before the Court of Justice against Lithuania for
retaining in force after accession a national marketing authorisation which did not comply
with the requirements of the Directive and Regulation. (Case C-350/08).

With regard to Directive 2001/83/EC and Regulation (EC) No 726/2004 of the European
Parliament and of the Council, laying down Community procedures for the authorisation and
supervision of medicinal products for human and veterinary use and establishing a European
Medicines Agency (EMEA), the Commission brought actions before the Court of Justice
against Poland for putting on the market and maintaining on the market after accession the
national market to medicinal products for which marketing authorisations were not granted in
accordance with the above mentioned Directive and Regulation (case C-385/08).

In relation to cases earlier brought before the Court of Justice for non-communication of
national measures transposing Directive 2004/27/EC, Directive 2004/28/EC and Directive
2005/28/EC, in which the Court of Justice ruled that the Member States had failed to fulfil its
obligations under these directives, in 2008 the Commission closed most of these cases
following Member States’ communication of national transposition measures.

In 2008, the Commission continued to use preventive techniques to ensure the correct
application and coherent implementation of the pharmaceutical acquis.

The following working parties deal with the general interpretation of FEuropean
pharmaceutical legislation, in preparation for its transposition and implementation by the
Member States:

— the Pharmaceutical Committee which met in May 2008,

— the “Notice to applicants” group which met in October 2008 and examined
different chapters of the guidelines interpreting requirements for applications
for marketing authorisation.

Furthermore, the Commission continued to work intensively with Member States in the
course of 2008 to ensure coherent implementation of EC rules on clinical trials set out in
Directive 2001/20/EC of the European Parliament and of the Council on clinical trials,
complemented by Commission Directives 2003/94/EC and 2005/28/EC. Co-operation was
mainly channelled into the ‘Ad hoc group for the development of implementing guidelines for
Directive 2001/20/EC relating to good clinical practice in the conduct of clinical trials on
medicinal products for human use.’
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The Commission also took part in various forums, such as those organised by the European
Medicines Agency and the Member States, to present guidelines for the transposition and
implementation of legislation. Notably, the Commission participated in the regular meetings
of the heads of the national medicines agencies.

In the area of pharmaceutical legislation, the Commission dealt with three petitions.
Changes underway

The so-called “pharmaceutical package” was adopted on 10 December 2008 and transmitted
to the European Parliament ant the Council for adoption through co-decision, containing:

o two legislative proposals on pharmacovigilance, involving amendments to Regulation
(EC) No 726/2004 and Directive 2001/83/EC;

o two legislative proposals on information to patients involving amendments of
Directive 2001/83/EC and Regulation (EC) No 726/2004;

o a legislative proposal on counterfeit medicines involving amendments of Directive
2001/83/EC.

The package also includes a Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the Committee of
the Regions on "Safe, Innovative and Accessible Medicines: a Renewed Vision for the
Pharmaceutical Sector" (COM/2008/0666 final), setting out the Commission's strategy for the
pharmaceutical sector in the coming years.

During 2008, the Commission prepared measures to implement Regulation (EC) No
1394/2007, for adoption in 2009.

In addition, the Commission has adopted Commission Regulation (EC) No 1234/2008 of 24
November 2008 concerning the examination of variations to the terms of marketing
authorisations for medicinal products for human use and veterinary medicinal products,
modernizing the system on variations and repealing Regulations (EC) No 1084/2003 and (EC)
No 1085/2003.

Evaluation

The pharmaceutical sector is highly dynamic and subject to frequent change. A major
legislative package was transmitted to the European Parliament and the Council at the end of
2008, which will continue to require close collaboration with Member States to ensure the
correct application of Community law. The working groups, expert meetings and committees
described above will continue to provide a useful tool to ensure coherent implementation of
the Community rules.

The Transparency Directive

Pricing and reimbursement policies fall within the competence of Member States. However,
Directive 89/105/EEC (commonly referred to as the "Transparency Directive") defines a
series of procedural requirements to ensure the transparency of national pricing and
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reimbursement measures. Its provisions do not affect the capacity of Member States to
determine the organisation and financing of their healthcare systems. In particular, Member
States are free to set the prices of medicines and to determine their reimbursement status
under national or regional health insurance schemes. Directive 89/105/EEC is a peculiar
instrument under Community law because it lies at the interface between EU responsibilities
(internal market) and national competences in the public health area (freedom of Member
States to organise their social security systems).

After enlargement in 2004, national systems in many of the new Member States were still
insufficiently aligned with the obligations of the Transparency Directive. It was also reported
that some of the older Member States did not always respect the principles of the Directive.
The Commission has therefore significantly stepped-up its efforts to ensure the enforcement
of the Directive in the last five years.

In 2008, further substantial progress was made in strengthening the implementation of the
Directive in the Member States. Problems identified on the basis of complaints were
systematically addressed through bilateral discussions and in cooperation with the competent
national authorities. This approach allowed the transposition of the procedural requirements
of the directive in several Member States to be improved, thus bringing greater transparency
to national pricing and reimbursement systems. One case ruled on by the European Court of
Justice, found that Austrian legislation had failed to comply with the time-limits for pricing
and reimbursement decisions laid down in Directive 89/105/EEC (footnote: Judgment of 17
July 2008, Case C-311/07, Commission v. Austria). Discussions with Member States on the
application and interpretation of the directive were also pursued in the framework of the
Transparency Committee convened in November 2008.

Given the complexity and constant evolution of national health insurance systems, it is
expected that further monitoring will be necessary in the coming years. The Commission will
give priority to infringement proceedings in cases where the Directive has not been
adequately transposed and where this could entail significant barriers to trade in medicinal
products.

2.5. M edical devices

Current position

The medical devices sector is regulated by three main directives: Directive 90/385/EEC
relating to active implantable medical devices, Directive 93/42/EEC concerning medical
devices, and Directive 98/79/EC on in vitro diagnostic medical devices. The first two
directives have been modified several times, most recently by Directive 2007/47/EC which
was due to be transposed by the Member States by 21 December 2008. However, the
transposition rate of this directive was low and, at the beginning of 2009, the Commission
initiated 18 infringement proceedings for non-communication of transposition measures.

Except for one case, all the infringement cases opened in 2007 for non-communication of
national measures transposing Commission Directive 2005/50/EC, on the reclassification of
hip, knee and shoulder joint replacements in the framework of Council Directive 93/42/EEC,
were closed in 2008. The remaining open case is due to be closed in 2009. Eight infringement
proceedings against Bulgaria were also closed after communication of the transposition
measures for the whole acquis on medical devices.

Six infringement cases for non-conformity with, or incorrect application of, medical devices
directives were still open at the end of 2008 although one will probably be closed in 2009.
Two new complaints were received in 2008 and are being analysed; five other complaints
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received in 2008 concerned an issue (i.e. registration requirements for medical devices in
Italy) in relation to which the Commission had already started proceedings based on three
complaints received in 2007.

Changes underway

In 2009, communication and conformity of national measures transposing Directive
2007/47/EC will be checked. Correlation tables are extremely helpful in the performance of
this task, in particular if the relevant provisions of the Directive(s) are transposed by
amending several different legal acts of the Member States.

Looking to the future, the Commission launched a public consultation in 2008 concerning the
recast of the medical devices directives; 200 responses were received and analysed. The
Commission intends to make the regulatory environment simpler and more easily-
understandable (e.g. by merging Directives 90/385/EEC and 93/42/EEC, together with their
amending directives). This will better ensure the efficient functioning of the internal market
whilst guaranteeing a high level of safety for patients and users. A more transparent system
regarding the control and placing on the market of medical devices would enable European
citizens to be confident of the safety of these products. In addition, Directive 98/79/EC
concerning in vitro diagnostic medical devices, which has not been amended since its
adoption, might be revised. In the context of the revision of these three directives, necessary
alignments with the New Legislative Framework for the Marketing of Products will be
considered.

Evaluation

The present regime in the medical devices sector is continually being adapted for a broad
range of products and issues in order to ensure a high level of safety for patients, users and
third parties. The initiative to modernize the acquis derives from a desire to simplify it in
accordance with better regulation principles and to further improve safety standards and
market surveillance, in the light of technical and scientific progress.

2.6. Cosmetics

Current position

The cosmetics “acquis” consists of Council Directive 76/768/EEC, which has been amended
seven times and modified for the purpose of adapting to technical progress 50 times’. It will
be replaced by a Regulation to be adopted in 2009.

In 2008, there were three meetings of the Standing Committee on Cosmetics Products (a
regulatory comitology committee), and three meetings of the Working Group on Cosmetics,
which includes Member States, representatives of industry and consumers. The agenda of the
Standing Committee always includes a point on the transposition of directives.

The consolidated text of Council Directive 76/768/EC and the adaptations to technical progress are
available on: http://ec.europa.eu/enterprise/cosmetics/html/consolidated dir.htm.

30

EN



EN

National transposition measures are systematically checked to ensure that the text submitted
relates to cosmetic products, that the reference of the directive transposed is mentioned and
that all of the substances concerned by the adaptation are mentioned.

The Commission launched 27 infringement proceedings for non communication of national
transposition measures relating to Commission Directives 2007/22, 2007/53, 2007/54,
2007/67, 2008/14 and 2008/42 on the adaptation to technical progress of Council Directive
76/768/CEE on cosmetic products, whose transposition deadlines were all in 2008. 15 of these
proceedings were closed within the same year.

One complaint was received for alleged non-conformity to Directive 76/768/EEC, which is
currently being investigated.

Changes underway

In 2008, four directives adapting the Cosmetics Directive to technical progress were adopted
by the Commission, two with transposition deadlines in 2008 and two with deadlines in 2009.
After the adoption of each directive, the Commission sent a letter to the Member States to
remind them of the deadlines and offer support with transposition. It was not necessary to
include an obligation to provide correlation tables for the above-mentioned directives because
the content is very technical and Member States use the original text of the directive in their
transposition measures.

A proposal for a (recasting) regulation of the European Parliament and the Council on
cosmetic products was adopted by the Commission on 5 February 2008. This aims to
guarantee the safety of cosmetic products, in the light of innovation, and to simplify the
legislative environment. Negotiations with Council and European Parliament carried on
during 2008 and early 2009, and will lead to the adoption of the Regulation in First Reading
in the course of 2009.

Evaluation

By its very nature, the cosmetics sector is subject to continuous innovation and technical
progress, and so legislation must continue to be dynamic. In this context, the Commission
acknowledges the very fruitful cooperation enjoyed not only with the Member States but also
with all stakeholders.

The recast of the principal legislation in the form of a regulation will improve the efficiency
of the internal market for cosmetics. The Regulation will enter into force in the course of
2013, and, as a result, all future technical adaptations will also be adopted by regulation. This
change will create a single legislative framework as the sole reference for operators in the
internal market. In addition, it will save resources by removing the need for Member States to
adopt (and for the Commission to monitor) transposition measures. During the transition
period between the adoption of the Regulation and its application, the Commission will
continue to adopt technical adaptation directives.

2.7. Mechanical, electrical and telecommunications equipment

Current position
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With respect to Directive 2004/108/EC on the approximation of the laws of the Member
States relating to electromagnetic compatibility and repealing Directive 89/336/EC, 5 non-
communication cases were still open at the beginning of 2008. During the year, 4 cases were
closed, following communication of national transposition measures. One case against
Luxembourg was referred to the ECJ, since the national transposition measures were not
communicated.

Directive 2006/42/EC on machinery, amending Directive 95/16/EC (recast), came into force
on 29/6/2008. 12 non-communication cases were opened. By the end of 2008, 3 Member
States (Greece, Italy and Luxembourg) had still not notified their transposition measures.

One case against Poland under Directive 94/25/EC on the approximation of the laws,
regulations and administrative provisions of the Member States relating to recreational craft,
was closed following modification of the legislation concerning the registration of
recreational craft.

Changes underway

Following the adoption of Decision 768/2008/EC on a common framework for the marketing
of products, and repealing Council Decision 93/465/EEC, some directives will have to be
revised. A proposal to amend the Machinery Directive (Directive 2006/42/EC) is expected to
be adopted in the 2nd quarter of 2009 with the aim of introducing environmental protection
requirements for new machinery for pesticide application placed on the market in the EU.

An amendment for the purposes of adaptation to technical progress is expected in the 3™
quarter of 2009 in relation to Directive 97/68/EC on the approximation of the laws of the
Member States relating to measures against the emission of gaseous and particulate pollutants
from internal combustion engines to be installed in non-road mobile machinery.

Like in 2007, priorities are the non-communication cases. In 2007, the non-communication
cases concerned Directive 2004/26/EC and Directive 2002/88/EC on the approximation of the
laws of the Member States relating to measures against the emission of gaseous and
particulate pollutants from internal combustion engines to be installed in non-road mobile
machinery.

In 2008, the above mentioned directives are no longer of concern (since following
communication of the national transposing measures, the Commission withdrew its
proceedings against several Member States). The priority non-communication cases in 2008
concern Directive 2004/108/EC on the approximation of the laws of the Member States
relating to electromagnetic compatibility and Directive 2006/42/EC on machinery.

Evaluation

The mechanical, electrical and telecommunications equipment sectors function smoothly. The
existing acquis is relatively long-standing and well established. It has not required much
development in the past, nor is much expected to be needed in the foreseeable future. The
volume of problems arising is reasonably limited and stable. The overall situation is stable,
manageable and acceptable.
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2.8. Gas appliances, pressur e equipment and legal metrology
2.8.1. Gasappliances
Current position

The gas appliances sector is covered by Directive 90/396/EEC on appliances burning
gaseous fuels, one of the early New Approach Directives. It has the dual purpose of ensuring
the free movement of gas appliances through technical harmonisation with regard to hazards
due to gas, and of guaranteeing a high level of protection of public interest objectives referred
to in Article 95(3) of the EC Treaty. It includes the definition of mandatory essential
requirements and the setting up of mandatory conformity assessment procedures.

Work on safeguard clause notifications has continued, with particular emphasis on issues
relating to the safety of patio heaters. A letter of formal notice was sent to Germany, for
incorrect implementation of Directive 90/396/EEC on gas appliances.

Changes underway

The Directive has been operational and has functioned satisfactorily for more than fifteen
years but technical progress and innovation, together with experience of its implementation
has led to an examination of the need for revision by the Working Group on Gas Appliances.
Within this Working Group a subgroup has been created charged with presenting specific
proposals for amendment. The Directive will also be aligned with Decision 768/2008/EC on a
common framework for the marketing of products.

In addition, a study on “Competitiveness in the EU gas appliances sector” has been underway
since August 2008 and the final report is expected in the second half of 2009. This study is
intended to provide information to the Commission, the Member States and stakeholders on
the current situation in the gas appliances sector and to highlight future prospects for
development in the sector. This analysis will also feed into the overall assessment of the
sector in the context of the possible revision of the Directive.

In 2009, along with work to identify where the Directive might be modified, the emphasis in
managing the Directive will be on infringement procedures, safeguard clauses and better
implementation of the Directive generally.

Evaluation

The regulatory framework has served well for 15 years but the time has come for a re-
assessment to ensure that it continues to fulfil its objectives by the most effective means
possible.

2.8.2. Pressure equipment
Current position

Managing the pressure sector means protecting health and safety in relation to pressure risks,
and involves products ranging from simple pressure cookers to large chemical installations.

EC law in this area mainly comprises the harmonisation Directives 87/404/EEC on simple
pressure vessels and 97/23/EC on pressure equipment, covering the design, manufacture and
conformity assessment of such equipment.
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In addition, Directive 75/324/EEC on aerosol dispensers specifies the safety and labelling
requirements that aerosol dispensers must satisfy in order to be placed on the market.

Two cases against Italy were closed, as no incorrect implementation of Directive 97/23/EC
was demonstrated. Also in connection with Directive 97/23, a reasoned opinion alleging
incorrect implementation in relation to solar panels was sent to Spain.

Changes underway

Directives 87/404/EEC and 97/23/EC are scheduled to be aligned with the new legal
framework for the marketing of products and in particular Decision 768/2008/EC of the
European Parliament and of the Council of 9 July 2008 on a common framework for the
marketing of products and repealing Council Decision 93/465/EEC.

Directive 2008/47/EC of 8 April 2008'°, modified Directive 75/324/EEC, adapting it to
technical progress. Member States must transpose this Directive by 29 October 2009 and the
new regime it introduces will apply from 29 April 2010. Timely transposition will be a
priority in 2009.

The four old Directives on pressure vessels (framework directive 76/767/EEC and three
specific ones on gas cylinders, namely Directives 84/525/EEC, 84/526/EEC and
84/527/EEC), originally scheduled to be repealed in 2008, will be repealed by a forthcoming
Directive of the Council and the European Parliament on transportable pressure equipment. A
proposal for this Directive is currently under preparation (by another Commission service),
and is expected to be adopted by the end of 2009.

Evaluation

The sector functions smoothly and there are no major problems. Nevertheless, infringement
procedures and issues relating to the correct implementation of all directives in the pressure
sector will be actively pursued by the Commission services in 2009.

2.8.3. Legal metrology
Current position

The acquis in this area has a wide scope covering units of measurement and metrological
requirements for the placing on the market and putting into service of pre-packed products
and measuring instruments.

The main Directives dealing with the design and manufacture of measuring instruments are
Directives 71/316/EEC on common provisions for both measuring instruments and methods
of metrological control, 90/384/EEC on non-automatic weighing instruments and 2004/22/EC
on measuring instruments.

10 Directive 2008/47/EC amending, for the purposes of adapting to technical progress, Directive

75/324/EEC on the approximation of the laws of the Member States relating to aerosol dispensers (OJ L
96, 9.4.2008, p.15).
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Commission Directive 2007/13/EC of 7 March 2007'' modified Annex II of Directive
71/316/EEC to include images of distinguishing letters used by some Member States for the
EC initial verification mark affixed on a measuring instrument to indicate conformity with EC
requirements. Member States had to comply with this Directive by 10 March 2008. The
Commission began infringement procedures against 6 Member States for non communication
of transposition measures but has since closed two cases following communication.

With regard to pre-packed products, the main pieces of Community legislation are Directives
75/106/EEC on pre-packaged liquids, 75/107/EEC on bottles used as measuring containers,
76/211/EEC relating to the making-up by weight or by volume of certain pre-packaged
products and 80/232/EEC on ranges of nominal quantities and nominal capacities for certain
pre-packaged products. (From 11 April 2009, requirements for pre-packaged liquids will
appear in Directive 76/211/EEC as Directive 75/106/EEC will be repealed by Directive
2007/45/EC).

Directive 2007/45/EC of the Council and the European Parliament of 5 September 2007,
laying down rules on nominal quantities for pre-packed products, repealing Council
Directives 75/106/EEC and 80/232/EEC and amending Council Directive 76/211/EEC"?, aims
to liberalise nominal quantities of pre-packaged products within the EU in line with ECJ
jurisprudence, with the exception of wine and spirits for which nominal quantities will
continue to be defined at Community level. The substance of the Directive became applicable
on 11 April 2009 but Member States should have transposed it by 11 October 2008. The
Commission began infringement procedures against 10 Member States for non
communication of national transposition measures.

Units of measurement are harmonised at Community level by Directive 80/181/EEC" which
creates a harmonized regulatory framework throughout the EU to eliminate trade barriers
between Member States.

On 10 September 2007, the Commission presented a proposal for a Directive of the European
Parliament and the Council to amend Directive 80/181/EEC so as to allow the use on a
permanent basis of certain indications supplementary to the legal units of measurement and to
adapt the Directive to technical progress. In accordance with the subsidiarity principle, the
amendment also expressly permits the United Kingdom and Ireland to continue to use the
‘mile’ for road signs/speed indications, the ‘pint’ for milk in returnable bottles and for beer
and cider on draught and the ‘troy ounce’ for transactions in precious metals. The
maintenance of these terms in limited, local circumstances will not lead to barriers to the free
movement of products. A common position (28/2008)'* was adopted by the Council on 18
November 2008 and the Parliament approved the text without amendment on its second
reading on 16 December 2008.

Changes underway

H Commission Directive 2007/13/EC amending Annex II to Council Directive 71/316/EEC on the
approximation of the laws of the Member States relating to common provisions for both measuring
instruments and methods of metrological control (OJ L 73, 13.3.07, p.10).

12 OJ L 247,21.9.2007, p.17.

Proposal for a Directive of the European Parliament and of the Council amending Council Directive

80/181/EEC on the approximation of the laws of the Member States relating to units of measurement

(COM (2007)510 final.

14 OJ C 330 E, 30.12.2008, p.1.
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Directive 2004/22/EC was adapted by Regulation (EC) No 1137/2008" to the new regulatory
procedure with scrutiny established by Council Decision 1999/468/EC laying down

procedures for the exercise of implementing powers conferred on the Commission, as
amended by Decision 2006/512/EC.

On 24 November 2008 the Measuring Instruments Committee established under Directive
2004/22/EC met and delivered a favourable opinion in relation to three texts submitted by the
Commission on the publication of references of normative documents drawn up by OIML
(advisory procedure). Applying the new regulatory procedure with scrutiny, the Committee
also gave the green light to a draft Commission Directive amending Directive 2004/22/EC (on
the exploitation of maximum permissible errors) as regards instrument-specific annexes MI-
001 to MI-005. On the expiry of the three month period permitting scrutiny by the European
Parliament and the Council, and in the absence of opposition, the draft Directive should be
adopted in the first half of 2009.

On 3 December 2008 the Commission presented a legislative proposal for a Directive of the
European Parliament and the Council, repealing 8 old metrology Directives (COM
(2008)801)'®. These Directives were adopted under framework Directive 71/316/EEC. They
co-existed with national provisions. However, in practice adaptation to technical progress and
innovation in relation to products covered by these Directives was effected either by the
voluntary application of new international and European standards or through national
provisions implementing these standards. It was also felt that the free movement of these
products could be adequately ensured by Articles 28 to 30 EC and the mutual recognition
principle.

A standardisation mandate for smart metering was issued in March 2009 with a view to
ensuring the free movement of meters with additional functions concerning energy end-use
efficiency.

Evaluation

The measuring instruments sector functions smoothly and no major problems have been
encountered. In 2009 attention priority will primarily be given to infringement procedures and
the correct implementation of directives in the sector.

2.9. Construction products
Current position

Directive 89/106/EC on construction products (“the CPD”) has not been amended recently,
which has allowed for steady development of its implementation within national systems.
Harmonisation through European standards, published in the OJEU, has continued and
conditions for enterprises operating in this sector, either as manufacturers or users of
construction products, have thus made solid progress during 2008. However, certain

13 Regulation (EC) No 1137/2008 of the European Parliament and of the Council of 22 October 2008
adapting a number of instruments subject to the procedure laid down in Article 251 of the Treaty to
Council Decision 1999/468/EC, with regard to the regulatory procedure with scrutiny (OJ L 311,
31.11.2008, p.1).

o The Directives that are proposed to be repealed are Directives 71/317/EEC, 71/347/EEC, 71/349/EEC,
74/148/EEC, 75/33/EEC, 76/765/EEC, 76/766/EEC and 86/217/EEC.
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fundamental problems with the implementation of the CPD remain unsolved, resulting in
different transposition by the Member States and consequent inefficiencies in the market.

During 2008, a joint reasoned opinion was issued in relation to two cases against Germany
(2004/5116 and 2005/4743). In addition, four infringement cases were closed and several
others are approaching closure. The two German cases mentioned above and a case against
the UK (2005/4074) are considered as priority cases due to their great importance to the sector
as a whole.

Changes underway

The revision of the CPD proceeded during 2008 with the adoption on 23 May of a
Commission proposal for a Regulation (“the CPR”). Originally it was thought that adoption
by the legislature would be possible in 2009, in which case the new CPR replacing the CPD
would have come into force in mid-2011. However, recent developments in the co-decision
procedure have made it likely that this timing will be substantially delayed.

Even if the CPR is unlikely to come into force in the next two years, the initiation of new
infringement proceedings (and the conduct of ongoing proceedings) is still influenced by the
legislative process leading to the adoption of the CPR. One of the main reasons for revision of
the CPD is confusion over its provisions resulting in different national implementation in the
Member States, in particular as regards the use of CE marking. Forthcoming clarification of
some aspects of the CPD in the CPR inevitable has a bearing on the conduct of present and
future infringement proceedings and, conversely, judgments in ongoing infringement cases
could help in finalising the CPR.

In dealing with complaints generally, the aim is to reach a conclusion as swiftly as possible.
Some may be dealt with using the new procedure arising out of the partnership approach to
enforcement (where the Member State concerned is participating in the ongoing pilot project).
Contacts with all Member States are in any event being intensified in the context of the
continuing legislative process and this would seem to allow for more informal attempts to
convince Member Stets of the need to adjust some of their current practices.

In choosing and designating priority infringement cases in the future, links with the
continuing legislative process on the CPR will be an important factor.

Evaluation

The acquis in this sector is in a state of transition. Since the new CPR will not be in place for
at least another two years, we expect to continue to be confronted with legal uncertainties
emanating from unclear provisions of the CPD and the consequent divergent interpretation by
the Member States. However, efforts will continue to be made to deal with new cases more
swiftly than before. Closer contacts with MS will undoubtedly prove to be of assistance for
reaching these objectives.

2.10. Textiled/clothing, footwear and wood
Current position

Textiles and clothing are regulated by Directive 96/74/EC on textile labelling which has been
adapted to technical progress four times by Commission Directives 97/37/EC, 2004/34/EC,
2006/3/EC and 2007/3/EC. The recast of Directive 96/74/EC was adopted on 14 January 2009
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in the form of Directive 2008/121/EC of the European Parliament and of the Council of 14
January 2009 on textile names [Official Journal L 19 of 23.1.2009 p.39.] Directives 96/73/EC
(adapted to technical progress by two Commission Directives 2006/2/EC and 2007/4/EC) and
73/44/EEC specify testing methods for sampling and analysis of fibre mixtures in order to
determine the conformity of the information supplied on a label according to Directive
96/74/EC. Due to the technical nature of this legislation, the Committee and Working Group
for Directives relating to textile names and labelling, composed of experts from Member
States and other interested parties, assist the Commission in the adaptation of the textiles
Directives to technical progress.

The acquis in textiles/clothing sector is not considered problematic, although occasionally
national mandatory labelling requirements going beyond the scope of the labelling Directive
(on size, care instructions etc.) create trade barriers prohibited under Article 28 EC and
necessitate infringement proceedings. Nor does the transposition of technical amendments of
Directives 96/74 and 96/73/EC pose any major problems. In some minor instances of
incomplete compliance, Member States were contacted informally to bring about realignment
of national implementing rules. The informal cooperation with the Member States has proved
effective in the resolution of most problems. In 2008 one complaint was lodged in relation to
the legislation governing the placing of textiles/clothing and footwear on the European
market. It concerned textile labelling requirements in Slovakia. After amendments requested
by the Commission were effected by the Slovak authorities, the procedure was closed.

In relation to amendments of Directives 2007/3/EC and 2007/4/EC, for which the
transposition deadline was 2 February 2008, 6 infringement proceedings for non-
communication were launched in March 2008. Following notification of transposition
measures by the relevant national authorities, all the cases were closed by the end of the year.
Letters of formal notice were also sent to Cyprus and Poland in March 2008, requesting the
complete notification of national implementing measures for Directive 96/74/EC. Following
the positive reactions of these Member States, the procedures were closed.

In the footwear sector, Directive 94/11/EC on the labelling of materials used in consumer
footwear generally does not give rise to significant implementation problems. Infringement
proceedings launched against Cyprus in March 2008 for non-communication of national
transposition measures were closed in November on compliance by the Cypriot authorities.
Omissions and discrepancies found in Slovak and Hungarian transposition measures were
resolved by informal communication with the relevant authorities.

Changes underway

During 2008, intensive consultation with Member States and other stakeholders in the
framework of the Working Group on Textile Names and Labelling led to the adoption by the
Commission in January 2009 of a proposal for a Regulation of the European Parliament and
of the Council on Textile Names and Related Labelling of Textile Products. The legislative
procedure leading to adoption by the legislature will continue during 2009. This new
Regulation will replace all current directives in the field of textile names and labelling,
namely Directives 2008/121/EC, 96/73/EC, 73/44/EEC and their amending directives.

Evaluation

Regulation in the textiles, clothing and footwear sectors is considered effective. Assessment
of national transposition measures will continue. In relation to the few remaining

38

EN



EN

discrepancies on textile names and labelling, direct informal communication with the Member
States is being used and if this proves unsuccessful formal infringement proceedings will be
launched.

The adoption of the new Regulation, scheduled for the first quarter of 2010, and its
subsequent implementation are expected to facilitate the work of national administrations,
particularly as transposition will not be necessary.

211. Toys

The European Commission has tabled a new Directive to improve toy safety in Europe. The
proposal aims to enhance the safety of toys replacing and modernizing the 20 year old Toys
Directive, 88/378/EEC of 3rd May 1988. The revision has three objectives: first and foremost
to introduce new and higher safety requirements to cope with recently identified hazards,
secondly to strengthen manufacturers’ and importers' responsibility for the marketing of toys
and finally to enhance the market surveillance obligations of Member States

2.12.  Cultural goods

In 2008, the acquis in this area remained stable. The codification process was followed by the
European Parliament and the Council but no act was adopted in this year.

Under Article 16 of the Directive 93/7/EEC, every three years the Commission shall send the
European Parliament, the Council and the European Economic and Social Committee a report
reviewing the application of the Directive by the Member States. In 2008, the Commission
began preparing the third such report, covering the period 2004-2007. To that end, the
Commission asked the Member States to send national reports for that period.

The third report will allow the Commission and other interested parties to determine whether
the Directive continues to fulfil its purpose and whether any modification is necessary.

2.13. Late payment

Directive 2000/35/EC'” aims to combat late payment in commercial transactions between
businesses and between businesses and public authorities. Experience since it entered into
force and reports following external studies have shown that, although attitudes to late
payment have changed, the Directive actually has little impact.

Several high level political messages have underlined the need for an amended instrument to
combat late payment in commercial transactions. The Small Business Act [COM(2008)394]
highlighted the key importance of SMEs to the competitiveness of the EU economy and
stressed that effective access to finance was one of the major challenges SMEs have to face,
together with the need to make better use of the opportunities provided by the Single Market.
The European Economic Recovery Plan [COM(2008)800] stressed that sufficient and
affordable access to finance was a pre-condition for investment, growth and job creation in
the context of the economic slowdown and asked the EU and the Member States to ensure
that public authorities pay invoices for supplies and services within one month.

17 Directive 2000/35/EC of the European Parliament and of the Council of 29 June 2000 on combating

late payment in commercial transactions, OJ L 200, 8.8.2000, p. 35-38.
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Against this background, during 2008 the Directive has undergone a revision exercise; an
external study was conducted during 2007-8 to assess the cost/benefit relationship of
proposals presented in a report on the Directive made in 2006. The Commission also launched
a public consultation of stakeholders in all official EU languages which closed on 31 August
2008 and yielded 510 responses. In addition, the European Business Test Panel was consulted
between 13 May 2008 and 20 June 2008 and 408 responses were received. An Impact
Assessment was presented to the Impact Assessment Board on December 2008. A proposal
for a recast Directive was adopted by the European Commission on 8 April 2009.

During 2008 the Court of Justice delivered three judgments on late payment. In one action
(based mainly on Art. 3(2) of the Directive) the national provisions at issue were held to be in
line with the Directive. In the two other cases'® where preliminary references had been made,
the Court of Justice confirmed that the Directive “governs only certain specific rules intended
to combat [such] delays, namely, rules on interest for late payments (Article 3), retention of
title (Article 4) and procedures for recovery of unchallenged claims (Article 5)”. This
provided further reason to amend the Directive.

The European Commission has received several “complaints” denouncing late payments,
especially by public administrations. The replies to these enquiries informed the
correspondents about the scope of the Directive and the competence of national authorities for
the resolution of problems.

2.14. Weapons

Council Directive 91/477/EEC on control of the acquisition and possession of weapons has
been amended by the Directive 2008/51/EC of the European Parliament and of the Council of
21 May 2008, which is to be transposed by Member States by 28 July 2010. The rationale of
the amending directive is twofold: to comply with the requirements of a United Nations
Protocol against the illicit manufacturing of and trafficking in firearms, signed by the
Community in 2001, and to enhance security in firearms-related issues. In 2008, the
Commission offered the Member States assistance in facilitating appropriate and timely
transposition. The Commission will intensify its contacts with the Member States in the
course of 2009, in particular through the creation of a Contact Group, which will provide the
opportunity to tackle possible problems related to transposition measures.

2.15.  Product liability

Directive 85/374 on product liability is a consolidated tool that strikes a fair balance in
spreading risk among citizens and producers, while ensuring the safety of citizens in relation
to products put into circulation in the internal market.

In 2008 two requests for preliminary rulings, still pending at the end of March 2009, were
referred to the Court of Justice'’. In the first, the Appellate Committee of the House of Lords
in the UK asks for clarification of the meaning of the words “instituted proceedings against
the producer” in article 11 of the Directive 85/374. The second relates to the scope of Articles
9 (concept of “damage™) and 13 (“rights of an injured person under the rules of the law of

18 Case C-306/06, Deutsche Telekom, judgment of 3 April 2008 and case C-265/07, Caffaro, judgment of
11 September 2008.
19 Case C-358/08, Aventis Pasteur SA ¢ M. Declan O’Byrne and case C-285/08, Moteurs Leroy Somer.
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contractual or non-contractual liability or a special liability system”). Both judgments are
expected later in 2009.

2.16. Defence goods

According to established ECJ case-law, EC law applies to defence goods unless Member
States makes use of article 296 EC, on a justifiable case-by-case basis. However, no internal
market measure had ever addressed the circulation of defence goods within the EU.

As a result, EU defence industries were denied the usual benefits of the internal market, which
has hindered industrial specialisation and cost-efficient consolidation. Pan-European defence
companies are emerging and EU armed forces rely more and more on one another in the
framework of ESDP, yet there is no regulatory framework supporting this industrial and
strategic pan-Europeanization.

In December 2007, the Commission tabled the article 95-based directive simplifying the terms
and conditions of intra-Community transfers of defence-related products with a view to
securing and simplifying the free circulation of defence goods within the EU. The directive is
an internal market instrument tailor-made for the particular nature and sensitivity of defence
goods.

In 2008, swift negotiations in the Council and the Parliament paved the way for first reading
agreement on 16 December 2008. The directive will be published around June 2009 with a
two-year transposition period. In the meantime, the Commission will pay peculiar attention to
the certification of the main European defence companies as certification testifies to their
ability to reap the maximum advantage from the EU simplified transfers regime.

2.17. Non-harmonised area
Current position

Articles 28-30 EC ensure the easy cross-border exchange of goods within the Internal Market
in areas that are not subject to harmonisation by Community legislation. The Commission
monitors the correct application of these rules and opens infringement procedures against
Member States when necessary.

In 2008 the Commission dealt with fewer complaints and infringement cases in the various
non-harmonised fields covered by Article 28-30 EC - 73 in 2008 compared with 85 in 2007.
The main areas are: registration of vehicles, construction products, food supplements and
parallel imports of medicines and plant protection products. Today’s restrictions on the free
movement of goods often relate to requirements for products imposed in one Member State
that are additional to, or more stringent than, those imposed in another. Market access for
imported products can also be hampered by complicated and time-consuming administrative
procedures.

The majority of complaints (around 2/3) are brought by small and medium-sized enterprises.
This confirms findings that in contrast to large operators who have been very successful in
benefiting from the opportunities of the single market, SMEs often find it fragmented and
difficult to penetrate.

In 2008 several infringement cases were closed following agreement between the
Commission and the Member States on solutions to the problems. Italy, for instance, lifted
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regional provisions prohibiting the import of green-listed waste from other Member States.
Italy responded to the Commission’s intervention by issuing, within just 1 month, a new
measure which revoked the prohibition.

However, in other cases it was not possible to reach agreement and the Commission decided
to bring proceedings before the Court of Justice:

Against the Czech Republic for obstacles to the registration of second-hand cars
originating from other Member States, in particular by requesting an additional road
worthiness test.?’;

Against Belgium for unduly restricting the trade in birds born and bred in captivity?';

Against Austria for prohibiting certain heavy goods vehicles from using a major
transit motorway in Tyrol**;

The Court of Justice delivered the following judgments, thereby further clarifying the scope
of Articles 28 to 30 of the EC Treaty.

In case C-227/06, the Court declared that, by encouraging economic operators to
obtain Belgian marks of conformity prior to marketing in Belgium construction
products lawfully manufactured and/or marketed in another Member State, Belgium
had infringed free movement of goods principles.”

In case C-265/06, the Court held that by prohibiting the affixing of tinted film to the
windows of motor vehicles Portugal had contravened Article 28 EC.**

In case C-286/07 concerning the registration of second-hand cars originating in other
Member States, the Court considered that the requirement that, prior to the registration
of a car in Luxemburg, the owner of a used car must submit an excerpt from the
commercial register of the seller (not required in relation to cars bought from a seller
in Luxemburg) constituted an obstacle to free movement of goods™

In case C-170/07, the Court held that a Polish measure requiring used vehicles which
had previously been registered in other Member States to undergo testing as to their
general condition prior to registration is in breach of Article 28 EC.*®

In case C-249/07, the Court held that a system requiring prior authorisation for the
seeding, in Dutch coastal waters, of oysters and mussels coming lawfully from other
Member States and being of species native to the Netherlands, was contrary to Articles
28 EC and 30 EC.”’

In case C-524/07, the Court pointed out that, by making the registration of imported
used vehicles dependent on more stringent provisions then applied to domestic
vehicles, Austria was in breach of Article 28-30 EC.?®

20

21
22
23
24
25
26
27
28

Case C-294/08, Commission v Czech Republic, following an amendment of the Czech legislation the
Commission abandoned its action.

Case C-100/08, Commission v Belgium, pending.

Case C-28/09, Commission v Austria, pending.

Judgment of 13 March 2008, C-227/06, Commission v Belgium.

Judgment of 10 April 2008, C-265/06, Commission v Portugal.

Judgment of 24 April 2008 , Case C-286/07, Commission v Luxembourg.

Judgment of 5 June 2008, Case C-170/07, Commission v Poland.

Judgment of 4 December 2008, Case C-249/07, Commission v Netherlands.

Judgment of 11 December 2008, Case C-524/07, Commission v Austria.
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In two judgments the Court dismissed the proceedings brought by the Commission. In case C-
201/06 it clarified the conditions under which an authorisation for the parallel import of plant
protection products should be granted, rejecting the interpretation proposed by the
Commission.”” In case C-141/07 on the supply of medicinal products directly to hospitals, the
Court confirmed that German law created a trade restriction but held that it was justified to
protect public health.”

The Commission continued to find pro-active solutions outside or in parallel with the
infringement procedure under Article 226 EC through the SOLVIT problem-solving network,
the preventive mechanism of Directive 98/34/EC (whereby Member States are obliged to
notify new national technical rules to the Commission at the draft stage) and bilateral
meetings organised with Member States to discuss active complaints and infringement cases
as well as various horizontal issues. In 2008 the new EU PILOT mechanism was used to
facilitate contacts with Member States and resolve some complaints more swiftly.

Changes underway

National rules on the characteristics and performance of products continue to fragment the
internal market, especially for SME’s which often face the costly choice of either adapting
their products to the requirements of the Member State of destination, or refraining from
entering the national market. This should change when Regulation (EC) 764/2008 (the so-
called “Mutual Recognition Regulation™) begins to apply on 13 May 2009.

This regulation puts an end to the unlimited powers of national authorities to withdraw from
their market a product lawfully marketed in another Member State. Before taking any action
against a product lawfully marketed in another Member State, they will have to start a
dialogue with the business and indicate the technical or scientific reasons why the product
constitutes a risk for the user or the environment. The dialogue will give the economic
operator the opportunity to challenge these reasons and to discuss the matter with the
competent authorities before any final decision is taken.

Another new aspect is the establishment of one or more "Product Contact Points" in each
Member State. Their main task will be to help SME’s in getting access to another national
market by providing them with information about technical rules on products. The Regulation
also aims to clarify the product categories to which the principle of mutual recognition applies
by creating a non-exhaustive list of products which are not subject to EC harmonising
legislation. The list will be accessible on the Europa website from 13 May 2009.

In 2009, attention will focus on ensuring the correct application of the regulation. Work has
already begun with the creation and first meeting in March 2009 of the Mutual Recognition
Advisory Committee set up by the regulation and further consideration of a telematic network
to facilitate the exchange of information between product contact points and competent
authorities. Further meetings of the committee are planned for 2009. Work is also underway
on a website providing information on the practical functioning of the regulation. The first
annual reports from Member States will be received and reviewed in 2009.

Evaluation

29
30

Judgment of 21 February 2008, Case C-201/06, Commission v France.
Judgment of 11 September 2008, Case C-141/07, Commission v Germany.
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Article 28 EC remains an essential legal instrument in the evaluation of cross-border obstacles
to trade. As this provision applies only to the non-harmonised area, its scope fluctuates in
accordance with developments in secondary Community legislation.

In 2008 a further slight decrease in the number of open infringement cases was observed,
thereby confirming a longer term trend. Nevertheless, the volume of infringement cases
remains substantial and shows that there is still a significant degree of non-compliance with
the principle of the free movement of goods and a lack of understanding of the concept of
mutual recognition, resulting in practical barriers to cross-border trade in goods.

As regards mutual recognition, Regulation (EC) No 764/2008 should reduce the number of
problems and complaints occurring as a result of Member States incorrectly applying
recognition procedures and thereby denying access to their markets.

As regards the specific sector of vehicle registration, which still triggers a lot of citizen
complaints, new framework Directive 2007/46/EC, to be transposed by the end of April 2009,
may create more legal certainty, which could facilitate the re-registration of used vehicles in
other Member States.

2.18. Preventiverulesof Directive 98/34/EC
Current position

In 2008, preventive action continued under Directive 98/34/EC through the provision of
information, advice, interpretation and guidance with regard to draft national technical
regulations of the 27 Member States, the EFTA countries and Turkey concerning products
and Information Society Services.

In 2008, there was more fruitful collaboration between the Member States and the
Commission on several levels. Firstly, three meetings of the Committee on “Standards and
Technical Regulations” were held to discuss current problems connected with the
implementation of Directive 98/34/EC. These meetings not only play an important role in
supervising the operation of the 98/34 procedure and in the examination of policy issues
raised by the notifications, but also remind the Member States to notify regularly to the
Commission all their draft technical regulations.

Secondly, seminars were held in Malta, Greece, Denmark, Bulgaria, Belgium, and Estonia on
the operation of the notification procedure. The seminars were attended by representatives of
national authorities and industry. These seminars are an excellent opportunity for the
Commission to present Directive 98/34/EC as a key instrument of the Internal Market, which
prevents problems ex-ante and avoids infringement procedures. Moreover, the seminars
strengthen relations between the Commission and representatives of the national authorities.
The opportunity to present information about the obligation to notify national technical
regulations and the notification procedure itself, as well as discussions and exchanges of
views on all problems connected with the operation of the 98/34 procedure, are all very
important. In addition, IT meetings were held in France, Spain and Germany to present the
new version of the Technical Regulations Information System application. Last but not least,
a conference to celebrate the 25™ anniversary of the notification procedure took place in
November which gathered together national authorities, economic operators and services of
the Commission. On that occasion, several proposals regarding improvement of the Directive
98/34/EC procedure were made by the Member States and economic operators that will be
further investigated by the Commission.
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As to the future, the figures for the first quarter of 2009 suggest that a high number of
notifications will be received and acted upon over the year.

Changes underway

There were 3 new complaints in 2008, all concerning failures to notify national technical
regulations under Directive 98/34/EC. These are classified as priority cases for the
Commission services. 6 complaints registered in 2007 and one registered in 2006 were closed

in 2008.
Evaluation

The steady high number of notifications (634) and reactions from the Commission (199) and
the Member States (184) underlines the importance of Directive 98/34/EC as a tool for the
prevention of barriers to intra-Community trade - and indeed for better regulation since it
provides a forum for making suggestions to improve the quality of national legislation. Its ex
ante operation means that time-consuming and sometimes controversial infringement
procedures can be avoided.

3. COMPETITION
3.1. Current position
3.1.1. General Introduction

The infringement-related work in the competition sector focuses on

e the monitoring of Member States' behaviour in relation to liberalized network industries
and financial services,

e non-compliance with Commission recovery decisions,

e the correct transposition and implementation of secondary legislation.

Most of the infringement cases handled by the Commission services in this sector have their
origin in a complaint submitted by undertakings or citizens that are based on a breach of
Article 86(1) EC in conjunction with Articles 81 and/or 82 EC or Articles 81, 10, 3(g) EC by
the Member State concerned. Out of a relatively stable number of 35-45 pending infringement
cases, 76% are complaints, 14% of the cases concern the wrong transposition or non-
communication of Directives, and 10% of the cases deal with the non-recovery of State aids
pursuant to Art. 228 EC.

The relatively low number of infringement cases dealt with by the Commission services in the
competition sector can be explained, on the one hand, by the very stable acquis — no new
Directives in the field of competition law have been adopted in 2008 — and, on the other hand,
by the fact that most cases in the competition field derive from the infringement of Treaty
provisions by undertakings (antitrust, mergers) or by Member States granting State aid, none
of which constitutes an infringement covered by this Annual Report.

As in 2007, the control of the transposition of Directives in 2008 focused on

e the Financial Transparency Directive in the field of State aid (80/723/EEC as
subsequently amended); and
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e the field of electronic communications, particularly with regard to the Directive on
Competition in the Markets for Electronic Communications and Services
(2002/77/EC).

Proceedings pursuant to Art. 228 EC constitute another important component of the
Commission infringement work in the competition sector as they not only seek to remedy an
infringement of competition rules by the Member State but also because the recovery of
incompatible state aid is necessary to remove the distortion of competition resulting from the
granting of incompatible aid. These proceedings are initiated where a Member State does not
comply with a Commission decision requiring the recovery of incompatible state aid. In a first
step, the Commission may refer the Member State directly to the ECJ pursuant to Art. 88(2)
EC in derogation of Art. 226 EC. If the Member State still fails to recover the aid although the
Court has found that this failure constitutes an infringement, the Commission may refer the
Member State again to the ECJ, this time pursuant to Art. 228 EC. This Annual Report only
covers the last stage of the recovery proceedings, i.e. from the sending of the Letter of Formal
Notice pursuant to Art. 228 EC onwards.

3.1.2. Work donein 2008

In 2008, the main focus in competition policy in relation to State conduct was to improve
competitive conditions in liberalised network industries (e.g. post and telecommunication,
electricity, electronic communications) and financial services and to ensure non-
discriminatory access to infrastructure, as well as full and proper transposition of legislation.
The implementation of these priorities is reflected in the infringement cases dealt with in 2008
on which significant progress has been made over the year.

For instance in the energy sector, the Commission handled a number of complaints based on
Art. 86 in conjunction with Art. 82 EC and investigated an infringement of Article 21 of the
Merger Regulation with a view to opening up national energy markets allowing companies to
enter and compete with incumbents. In the same vain, the Commission services have actively
pursued infringement cases in the field of electronic communications to open up the recently
liberalised broadcasting markets and allow competitors to benefit from the technological
developments. A more detailed account of the cases handled in 2008 that have entered the
formal infringement procedure can be found below.

Postal sector

On 7 October 2008, the Commission adopted a decision pursuant to Art. 86(3) EC finding
that, by extending the monopoly of the postal incumbent, Slovenska Posta, to delivery
services of hybrid mail, a sector which was so far open to competition, the Republic of
Slovakia had infringed Art. 86 in conjunction with Art. 82 EC. It also set a one-month
deadline to inform the Commission of the measures undertaken to put an end to the
infringement. As this deadline passed without having informed the Commission of the
adoption of any such measures, the Commission adopted on 16 December 2008 a Letter of
Formal Notice pursuant to Art. 226 EC for non-compliance with the decision of 7 October
2008.

Energy sector
In its efforts to promote competition in the recently liberalised energy markets, the

Commission adopted a Decision on 5 March 2008 pursuant to Art. 86(3) EC concerning the
Greek lignite and electricity markets. The Decision concerns the privileged rights to extract

46

EN



EN

and exploit lignite granted by the Hellenic Republic to Public Power Corporation S.A. (PPC),
the former electricity monopolist. The Commission found that the granting of these privileged
rights to PPC has created inequality of opportunity between economic operators. The
Commission also concluded that by granting PPC the quasi-exclusive right to exploit lignite —
the cheapest available fuel in Greece — and thereby enabling PPC to protect and reinforce its
dominant position on the wholesale electricity market to the detriment of its competitors,
Greece has violated Art. 86(1) in conjunction with Art. 82 EC. Following the Decision and in
the course of 2008, the Commission continued to work together with Greece on the remedies
to be implemented to end the infringement and to ensure that PPC's competitors gain access to
the lignite market.

On 31 January 2008, the European Commission sent Spain a Letter of Formal Notice for
failure to comply with a Commission decision of 5 December 2007 finding that Spain had
breached Article 21 of the Merger Regulation®' by subjecting the approval decision of the
acquisition of control over Endesa by Enel and Acciona to a number of conditions, thereby
unduly interfering with the Commission's exclusive competence to decide on a concentration
with Community dimension.’> As the Spanish authorities' reply to the Letter of Formal Notice
did not remove all the Commission's concerns and as Spain did not take any measures to
comply with the Commission decision of 5 December 2007, the Commission sent Spain on 15
May 2003§ a Reasoned Opinion asking it to withdraw the conditions imposed on the
takeover.

Electr onic communications

In the context of an infringement procedure in the broadcasting sector against Italy’* for
failure to comply with the EC regulatory framework on electronic communications, the
Commission continued in 2008 to closely monitor the transition (switch-over) from analogue
to digital terrestrial broadcasting. The Italian legislation regulating the switch-over placed
unjustified restrictions on the provision of broadcasting transmission services and attributed
unjustified advantages to incumbent analogue operators, thereby creating the risk of
reinforcing their market power in the provision of digital TV broadcasting transmission
services. In June 2008, the Italian authorities adopted new amendments with the aim of
removing the Commission's concerns expressed in the Reasoned Opinion. The Commission
has been in contact with the Italian authorities since then on the elaboration of new criteria for
the "digitization" of terrestrial television networks, which should lead to a situation where
more frequencies will be available to newcomers and to smaller existing broadcasters.
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0J 2004, L 24/1, available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004R0139:EN:NOT

32 This case is linked to another infringement action concerning the takeover of Endesa by E.ON which

was also made subject to a number of conditions imposed unilaterally by Spain. In this case, after
sending a Reasoned Opinion on 7 March 2007, the Commission decided on 28 March 2007 to refer
Spain to the Court of Justice pursuant to Art. 226 EC. In its judgment handed down on 6 March 2008
(C-196/07), the Court declared Spain to be in violation of Community law by not lifting the conditions
and thereby not complying with the Commission's Article 21 decision.

On 17 July 2008, the European Court of Justice delivered its judgment on the infringement action
brought by the Directorate General for Internal Market against Spain concerning the Royal Decree n.
4/2006, which was the legal basis for imposing the conditions on the acquisition of Endesa. The Court
declared the Decree incompatible with Community law.

A Reasoned Opinion in this case was sent to Italy on 18 July 2007.
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On 6 June 2008, the Commission sent a Letter of Formal Notice to the Slovak Republic
concerning Section 2(6) of the Slovak Competition Act which excludes the applicability of
the Competition Act in situations where the conduct of the undertakings is at the same time
subject to sector specific ex-ante regulatory obligations, such as in the electronic
communications, energy or postal sectors. As a result of the provision, the Slovak national
competition authority cannot exercise its powers to apply EU competition law, namely
Articles 81 and 82 EC, and the national regulators' competence to apply (ex ante) regulatory
measures cannot replace the role of competition law that is applied ex post. The Commission
therefore considered this provision of the Competition Act to be incompatible with Article 10
EC and Regulation 1/2003* and initiated infringement proceedings.*

Financial services

On 10 May 2007, the Commission adopted a decision on the basis of Article 86(3) EC finding
that the exclusive right for the distribution of a savings book product (Livret A) granted by
France to three banks (Banque Postale, Caisses d’Epargne and Crédit Mutuel) constituted an
infringement of Article 86(1) EC in conjunction with the freedom of establishment and the
freedom to provide services (Articles 43 and 49 EC) due to the resulting obstacles for French
and foreign competitors to enter and develop the market for liquid savings in France. The
decision also set a deadline to amend the legislation within nine months. As no such
amendment was adopted within the prescribed period, the Commission sent a Letter of
Formal Notice on 5 June 2008 with a view to obliging France to end the infringement. As a
result of the infringement proceedings, France opened up the distribution of Livret A on 1
January 2009.

Art. 228 EC cases

On 31 January 2008, the Commission issued a Reasoned Opinion pursuant to Art. 228 EC
against Italy for failure to comply with a judgment of the ECJ*’ condemning Italy for non-
execution of the Commission's recovery decision of 11 May 1999 regarding employment aid.
The Reasoned Opinion informed Italy that the measures it had taken to implement the
Commission decision were insufficient, also due - to a very significant extent - to the
willingness of domestic courts to suspend the execution of recovery orders. Italy has adopted
a series of legislative measures to speed up the recovery proceedings by imposing strict legal
limitations on the ability of national judges to issue suspension decisions where the recovery
of illegal State aid is at stake. However, in spite of this law, the Commission to date has not
been informed of a complete recovery of the aid. The Commission is currently assessing
whether to refer the case to the ECJ pursuant to Art. 228(2) EC, allowing the ECJ to impose a
lump sum and a daily penalty payment until the aid has been recovered.

In a similar case against Italy for the non-recovery of aid to publicly-owned utility companies
("municipalizzate"), the Commission sent a Reasoned Opinion on 1 February 2008 after the
ECJ had condemned Italy on 1 June 2006 for failure to comply with the obligations stemming
from the Commission's recovery decision of 5 June 2002.*® Also in this case, the key issue is
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0J 2003 L 1/1, available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003R0001:EN:NOT

This case raises similar issues to those raised in a previous infringement proceeding against the Czech
Republic. That case was closed in 2007 after the contested provision was amended.

C-99/02, Commission v Italy.

C-207/05, Commission v Italy.

36

37
38

48

EN


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003R0001:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32003R0001:EN:NOT

EN

the lack of effectiveness of recovery procedures under Italian law whereas the new legislative
measures adopted by Italy to remedy this situation have not had the desired effect on the
overall recovery process. Therefore, the Commission is currently assessing whether to refer
this case to the ECJ pursuant to Art. 228(2) EC with a view to imposing a lump sum and daily
penalty payments on Italy.

On 26 June 2008, the Commission issued a Reasoned Opinion against Spain for failure to
comply with the judgment of 14 December 2006 in which the ECJ confirmed that Spain had
failed to fulfil its obligations under six Commission recovery decisions of 20 July 2000
concerning two incompatible tax regimes.” Although significant progress has been made in
the recovery of the incompatible aid, the decisions are still not fully implemented.*® The
Commission services are therefore assessing whether to propose that Spain be referred to the
ECJ pursuant to Art. 228(2) EC.

In the area of recovery of incompatible state aid, the Commission has made significant
progress with respect to the execution of recovery decisions by Member States. For instance,
the amount of illegal and incompatible aid recovered has increased from € 2.3 billion in
December 2004 to € 9.3 billion at 31 December 2008 (i.e. 90.7% of the total amount to be
recovered). Accordingly, the percentage of illegal and incompatible aid still to be recovered at
the end of 2008 has fallen from 75% to 9.3%. This is due to the efficient enforcement of
recovery decisions by the Commission pushing Member States to recover incompatible aid
from the beneficiaries.

3.2. Evaluation based on the current situation

Against the background of the stable acquis in the competition law field and the relatively
constant if not decreasing number of pending infringement cases in this sector, the situation
can be described as stable and satisfactory, not indicating any particular problems that would
require urgent attention or the modification of the Commission priorities in this sector.
Likewise, there are no new measures due to be adopted in the near future nor relevant
implementation plans, guidelines, expert group meetings, transposition workshops or
management networks.

The current financial and economic crisis has no immediate impact on the Commission
infringement work in this sector, as it cannot constitute a justification to delay recovery
because the beneficiary became insolvent or otherwise entered into financial difficulties. On
the contrary, Commission services will continue to pursue their infringement cases on the
basis of Art. 228 EC and see to it that all incompatible aid is recovered. This is necessary to
ensure a level playing field between competitors and a market of undistorted competition — a
requirement which becomes all the more important in the current economic circumstances
where companies struggle to stay on the market even in conditions of undistorted competition.
As already explained before, the Commission has achieved a very good track record in the
recovery field. The enforcement action of the Commission services can therefore focus on
those instances where Member States have still not shown the desired results in their recovery
efforts, mainly because of national legislation creating obstacles to effective recovery.

3 Joined Cases C-485/03 to C-490/03, Commission v Spain.

40 Among others, The Commission Services have requested a certification by an independent body that the
lists of beneficiaries are completed and that the amounts recovered are correct. This certification has not
been submitted to date.
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The primary focus of attention for 2008 as set out in the 25" Annual Report - the
improvement of the competitive conditions in the liberalised markets and in financial services
- have been fully taken up in the infringement work of the Commission services in the sector
of "Competition". The infringement procedures in the energy, postal and financial services
sectors have made important progress which have — or will in the very near future - result
either in the closing of the case or have already led to the sending of a Letter of Formal Notice
or Reasoned Opinion in 2008. Infringement action on the basis of Art. 86 EC complaints
thereby has to be seen as a complementary tool to, firstly, Community legislation aimed to
liberalise certain sectors of the economy (which is mainly adopted by other Commission
services) and, secondly, to the direct application of Articles 81, 82 and 87 EC (the assessment
of which falls outside the scope of this Annual Report). The infringement cases dealt with by
the Commission services in the context of liberalisation therefore concern the residual
problems of the granting of special or exclusive rights by Member States, i.e. instances of
such rights which "survived" the liberalisation and which have not been tackled on the basis
of the direct application of Art. 81, 82 or 87 EC.

In the field of electronic communications and the correct implementation of the Directive on
Competition in the Markets for Electronic Communications and Services (2002/77/EC), the
Commission services have actively monitored changes to the relevant provisions in the Italian
broadcasting market and maintain its efforts to ensure effective competition in this sector.

With respect to the transposition of the Financial Transparency Directive (80/723/EEC as
subsequently amended), the Commission could close in 2008 infringement proceedings with
Denmark, Italy, Luxembourg, Slovakia and Latvia. Yet, two Member States (UK and
Belgium) have still not fully transposed or communicated the national transposition measures
to the Commission within the prescribed period, i.e. 20 December 2006. It is therefore
envisaged to proceed with the sending of the Reasoned Opinion to these two Member States
in the first half of 2009 as a matter of priority.

3.3. Prioritiesand planned action

For 2009, infringement action is envisaged in sectors that have recently been liberalised or are
in the process of liberalisation, such as energy or postal services. The main focus of attention
for the year 2009 will therefore follow closely that established for 2008: the Commission
services will continue to focus on these sectors by, for instance, proceeding with the
infringement procedure against Slovakia for closing a part of the postal market to
competition; or by ensuring, in cooperation with the Greek authorities, that the lignite market
is open to undertakings wishing to compete with the incumbent in the provision of wholesale
electricity.

Another area of priority action in 2009 concerns the continued monitoring of the transposition
of the Financial Transparency Directive and the Electronic Communications and Services
Directive by Member States. The former will result in the sending of two Reasoned Opinions
to the UK and Belgium for the non-communication of measures to implement the
Transparency Directive correctly and in time.

In the field of complaints-handling, the current economic crisis will require the Commission
to ensure that Member States do not violate Art. 86(1) EC by granting special or exclusive
rights to their own companies in an effort to protect national markets from competition.
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Finally, long standing non-recovery cases will if necessary in 2009 be referred to the ECJ
pursuant to Art. 228 EC with a view to imposing a lump sum and daily penalty payments on
the Member State concerned to ensure effective recovery of the aid granted.

4.1.

4.1.1.

EMPLOYMENT, SOCIAL AFFAIRSAND EQUAL OPPORTUNITIES
Free movement of workersand coor dination of social security schemes
Current Position

4.1.1.1. Introduction

In the field of free movement of workers, the Commission deals with problems linked to an
incorrect application of the relevant provisions of the EC Treaty and of regulations existing in
that area. Over the years, problems have been brought to the attention of the Commission
through individual complaints which has led the Commission to increase its recourse to
problem-solving mechanisms and it intensifies communication to prevent problems.

4.1.1.2. Report on progress made in 2008 regarding free movement of workers

The Commission carried out a systematic review of the legislation of all Member
States following two preliminary judgments of the ECJ regarding the nationality
condition for posts of master and chief mate of ships where the prerogatives of public
authority are exercised by private sector workers. Out of 20 procedures opened on
this issue in 2004, 7 were still ongoing in 2008. In three cases the Court of Justice
confirmed its previous judgments: France, Italy and Spain*'. The cases against
France and Italy were closed in 2008 after the nationality condition was abolished.
After the Czech rules had been brought into line with Community law, the
Commission decided to withdraw its case from the Court. The Commission decided
to refer one more case to the Court of Justice (Greece) and 2 cases (Finland,
Lithuania) were closed after the national rules had been correctly amended.

In relation to the issue of the recognition of previous professional experience
acquired in one Member State for the purpose of access to the public sector as well
as for determining the working conditions (e.g. salary, grade) in another Member
State, again good progress was made. Following a judgment of the Court of Justice®,
the Commission closed one case against Italy as the national rules had been correctly
amended and subsequently four cases which were dealt with under this infringement
procedure were also closed. Several other cases on this topic were closed after the
reform of the national rules before the cases were transmitted to the Court of Justice
(France — recognition of professional experience of doctors; Austria — change of
legislation concerning recognition of professional experience completed in
Switzerland by no longer restricting such recognition to periods completed after the
entry into force of the free movement of persons Agreement with Switzerland).
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C-89/07 (Commission v. France) ECR [2008] 1-00045; C-447/07 (Commission v. Italy) judgment of
11.09.08, not yet published; C-94/08 (Commission v. Spain) judgment of 20.11.08, not yet published.
Case C-371/04, Commission v. Italy, ECR [2006] I-10257.
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The Commission services have received many queries and complaints concerning the
residence rights of migrant workers in the host Member State. It is partly due to the
fact that in May 2006, Directive 2004/38/EC effectively entered into force
introduced new residence formalities and some important new rights (such as the
right of permanent residence). As the Commission indicated in its report on the
application of the Directive presented in December 2008 (COM (2008)840)*, the
result of the transposition was rather disappointing. Not one single Member State has
transposed the Directive effectively and correctly in its entirety. Not one Article of
the Directive has been transposed effectively and correctly by all Member States.
Consequently, there were still many problems in practice regarding the correct
application of the Directive. In particular, the rights of family members of migrant
workers, who are third country nationals, were often not respected. Those cases were
dealt with by SOLVIT centres which were very efficient in this field as they could
often ensure an appropriate and quick solution for the complainants (such as ensuring
the actual granting of a residence card to a third country family member).

In the situation of economic crisis, more and more replies had to be provided
concerning the rights of jobseekers — questions on how long they are entitled to stay
in the host Member State, whether they have access to social benefits and social
assistance, and whether they are protected against expulsion if they are
unsuccessfully seeking employment for a long time in another Member State. There
were also a number of queries about insufficient assistance provided by national
employment agencies to migrant workers.

Citizens' complaints concern also the violation of their rights as migrant workers by
private employers such as discriminatory treatment in access to work or working
conditions. However, as in this case the Commission cannot intervene, it can only
limit itself to provide the information about the migrant's rights and advise them to
seek solutions through means available at the national level. The Commission notes
however that enforcement of these rights at a national level is often problematic.

A recurring topic of queries was also the application of transitional arrangements for
workers from EU8 and EU2. There were both requests for information and
complaints about the existence of restrictions as such (by citizens) and calls to end
them (parliamentary questions). However, on this basis the Commission services
have not identified complaints which would demonstrate an incorrect application of
transitional arrangements. Therefore, on the basis of last year's experience, it seems
that there was no general problem of application of the transitional arrangements.

Employment in the public sector represents in many Member States an important
part of the labour market. Therefore, the action of the Commission in this field has a
significant effect on the migrant workers' rights; in particular there is a lot of labour
mobility in the public teaching and health sectors.

The Commission dealt in particular with the following issues:

— abolition of nationality conditions access for employment in the public sector in
line with the jurisprudence of the Court on Article 39 (4) EC.

http://www.cc.cec/sg_vista/cgi-

bin/repository/getdoc/COMM_PDF_COM 2008 0840 _F EN_RAPPORT.pdf
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The effect of the actions of the Commission carried out in this field since 1988
was that many Member States undertook extensive reforms opening their public
sectors. There are however still posts where access is limited to nationals even if
the post in question does not involve the exercise of public authority and the
responsibility for safeguarding the general interest of the State. The difficulty of
dealing with this issue is that it requires case-by-case analysis in view of the
nature of the tasks and responsibilities covered by each post.

— the issue of taking into account of periods of employment acquired in another
Member State for the purposes of access to the public sector and for determining
working conditions (e.g. salary, grade) in the same way as applies to comparable
experience acquired in the host Member State.

The Commission was very active also in this field before 2008. Due to many
complaints received in the past on this issue, infringement procedures were
carried out against nearly all EU15 Member States concerned (which have
statutory rules on this issue). Thanks to this activity all of these Member States
reformed their legislation. Nevertheless, the Commission received other
complaints in 2008 which reveal remaining problems. This problem also has not
yet fully been tackled in the "EU10 and EU2" Member States. The Commission
received also a number of complaints regarding incorrect interpretation or wrong
application of the national rules even if they were reformed in conformity with
Community law. In these cases, the Commission services advised the complainant
to seek redress at national level and possibly via the SOLVIT system. The
Commission pays particular attention to evidence of general problems of wrong
application.

— Other complaints regarding public sector concerned: discriminatory working
conditions (unrelated to the issue of recognition of professional experience), no
equal treatment in relation to the taking into account of foreign diplomas for the
purpose of access to the public sector and for determining working conditions,
disproportionate language requirements in access to posts.

Sport: for many years the Commission has been dealing with the issues of
Community law related to free movement of professional sportsmen and
sportswomen. In 2008, the Commission services have in particular focused on the
following points:

— The quotas on nationality applied in professional sport: in the follow-up to the
Bosman's ruling* the Commission undertook extensive action, in order to assure
the respect of EC law. The Commission analysed and discussed proposals of
European and international sport governing bodies, which were aiming at the
establishment of quotas on nationality or regulating the transfers of players.
However, given the fact that infringement proceedings for breach of Community
law in accordance with Article 226 of the EC Treaty can only be initiated against
a Member State of the European Union, the Commission services have sometimes
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encountered difficulties in enforcing EU law in Member States where a behaviour
of private actors violating EU law could not be attributed to the State.

— The Commission was also closely involved in the analysis and the discussions
surrounding the UEFA's rule "home grown players". Its analysis was made public
through a Press Release™.

The issue of equal treatment of third country nationals, citizens from countries with
which the European Union has signed an international agreement. It is within this
framework that the Commission has prepared and ensured the follow-up of the case-
law of the Court of Justice, namely in the cases Kolpak™, Simutenkov'’ and
Kahveci*. The follow-up has consisted in answering individual requests as well as
disseminating information on the obligation for professional sport clubs to treat
equally third country nationals, coming from countries with which the European
Union has signed an international agreement containing an equal treatment clause.

4.1.1.3. Report on progress made in the field of social security coordination

A number of infringements concerning benefits for disabled persons were closed in
2008. In 2004, the Commission started infringement procedures against Finland, the
UK and Sweden as it took the view that a number of benefits for disabled persons
provided by these Member States have been unjustifiably categorised as "special
non-contributory benefits" by the co-legislators in the framework of Regulation (EC)
No 647/2005* and that these benefits were in fact common social security benefits
and therefore exportable. In addition to these infringement procedures, the
Commission also lodged an annulment procedure based on Article 230 of the EC
Treaty (case C-299/05). In its judgment of 18 October 2007, the Court stated that the
benefits concerned must be qualified as "social security benefits" and not as "special
non-contributory benefits". As the 3 Member States involved confirmed their
willingness to abide with the judgment of the Court and taking into account that the
necessary steps have been made in the Administrative Commission on Social
Security for Migrant Workers (CASSTM) and the fact that the Commission did not
receive any complaints in this respect, the Commission closed the 4 infringement
procedures in June 2008.

In the field of social security coordination, the Commission services have received
many queries and complaints concerning the application of Regulation (EEC) No
1408/71 and its implementing Regulation, in particular, from migrant workers about
their social security rights, e.g. which legislation applies to them, their entitlement to
sickness insurance benefits and family benefits, how to apply for a pension.
Complaints concerned residence clauses in national legislation for various kind of
social security benefits, incorrect application of the principle of aggregation of
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1P/8/807 of 28 May 2008.

C-438/00.

C-265/03.

C-152/08.

Regulation (EC) No 647/2005 of the European Parliament and of the Council of 13 April 2005
amending Council Regulation (EEC) No 1408/71 on the application of social security schemes to
employed persons, to self-employed persons and to the members of their families moving within the
Community and Council Regulation (EEC) No 574/72 laying down the procedures for implementing
Regulation (EEC) No 1408/71, OJ L 117, 4.5.2005.
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insurance periods, cumbersome or incorrect administration of cases involving a EU
element.

As regards sickness insurance benefits, 4 major issues have been dealt with.

— Following the introduction of a general sickness insurance scheme in the
Netherlands on 1.1.2006, the Commission services received more or less four
hundreds complaints from Dutch pensioners residing in another Member State,
who suddenly fell under the scope of Regulation 1408/71, in particular Article 28
or 28a stipulating that a person in receipt of a legal old-age or invalidity pension
and who resides in another Member State than the one that pays the pension, is
entitled to sickness benefits according to the legislation of the Member State of
residence on behalf of the Member State that pays the pension. The latter may
withdraw sickness insurance contributions from the pension paid. The Dutch
pensioners claimed that they could not be obliged to pay Dutch sickness insurance
contributions and that they were entitled to opt-out. The Commission examined
the Dutch legislation and concluded that it was in line with Regulation 1408/71.

— Another issue dealt with by the Commission concerned a decision of the French
sickness insurance institution to exclude EU nationals residing in France, who are
non-active but not yet in receipt of a state old-age pension from access to the
Couverture Maladie Universelle (CMU). According to the French legislation, all
persons residing for more than 3 months in France and who are not covered by a
French or foreign legal sickness insurance scheme are obliged to join the CMU
(which is a contributory sickness insurance scheme). Following the intervention of
the Commission, the French authorities reconsidered their decision and
maintained the CMU coverage of EU nationals residing in France for more than 3
months.

— The Commission services received many queries from pre-retired British nationals
residing in the Valencia region. Many of them moved to Spain following the
decision of the Valencia authorities to offer free health care to EU-nationals
owning a property in the Valencia region. In 2008, the Valencia health authorities
decided to stop the free health coverage for non-active EU nationals who are not
in receipt of a state old-age or invalidity pension. The analysis carried out
demonstrated that as the persons concerned are not in receipt of a state pension,
they cannot rely on Regulation 1408/71 to claim sickness insurance benefits at the
expenses of the Member State that pays the pension. According to Article 13(2)(f)
of Regulation 1408/71, post-active persons are covered by the social security
legislation of the Member State of residence, namely Spain. As a consequence, the
Spanish social security legislation determines the conditions of eligibility of post-
active EU nationals to health care and no action could be initiated at Commission
level.

— The Commission services received many queries about the European Health
Insurance Card (EHIC), namely how to apply for it or how to use it. The
Commission opened infringement procedures against Cyprus, as regards the
eligibility conditions for receiving a European Health Insurance Card and against
Italy where EU students who are studying temporarily in Italy are required to
present a form E-106 instead of a European Health Insurance Card.
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As regards pensions, the Commission received various complaints about the payment of
pensions into the beneficiary's bank account in the Member State of residence. It seems that
several Member States have problems with such payments. The SEPA (Single Euro Payment
Area) should be the answer to this problem. However the Commission opened an
infringement procedure against Belgium, where legislation does not allow the payment of the
pension directly to an account without having the foreign bank guarantee that it will repay the
amount, should payments have been wrongly made.

l. The Commission presented a proposal for a new Regulation implementing
Regulation 883/2004 on 31 January 2006. The new simplified and modernised
Regulation 883/2004 will apply on the date of entry into force of this implementing
Regulation.

2. The Commission presented three other proposals for a Regulation in the framework
of Regulation 883/2004:

— a proposal determining the content of Annex XI of Regulation 883/2004 (COM
(2006) 7)

— aproposal modifying Regulation 883/2004 and its Annexes (COM (2007) 376).

— a proposal aiming at extending the provisions of Regulation 883/2004 and its
implementing Regulation to third country nationals who are not yet covered by
these provisions solely on the ground of their nationality (COM(2007) 439).

Proposals (1) and (2) has been merged by the EP and Council during the first reading since
both proposals relate to the Annexes to Regulation 883/2004 and both amend some of the
same Annexes.

In 2008, significant progress was made in view of the entry into application of Regulation
883/2004 which involved:

— the follow-up of the work done in the Council Working Group and the EP. This
has implied in particular the deliverance of the opinion on EP's amendments at the
first reading and the Communication concerning the common position of the
Council (COM(2008) 896)).

— the organisation of the electronic exchange of data. The implementation of
Regulation requires that the transmission of data between institutions should be
carried out by electronic means under a common secure network. The EESSI
system is an ambitious and unique tool of e-administration and will enable 31
countries to exchange electronically social security information between their
administrations thereby fulfilling the ultimate aim of strengthening the protection
of mobile citizens' social security rights. This will in turn facilitate and speed up
the decision-making process for the actual calculation and payment of benefits to
citizens who move around Europe.

4.1.2. Evaluation of the current situation

In 2008, the services of the Commission received for both sectors (free movement and social
security coordination) an impressive number of letters and petitions (3000) of European
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citizens, approximately balanced between both sectors. Globally, the volume of incoming
queries and complaints is relatively stable.

The nature of the queries remains more or identical but obviously takes into account new
legislation such as Directive 2004/38/EC and the development of the economic crisis.

The total number of infringements concerning free movement of workers and social security
coordination evolved in 2008 from 49 procedures at the beginning of the year to 38 in
December 2008. 25 files were closed during this year and 14 new procedures were opened.
The priority was put on procedures that were opened before 2006 and as result 13 could be
closed after solutions were found to problems. Monthly decision-taking in the framework of
infringement allowed the service to speed up and make more efficient dealing with
procedures.

Since the introduction of EU Pilot in 15 April 2008 a number of complaints have been dealt
with successfully through this instrument. This has enabled to solve problems raised by
complainants without initiating an infringement procedure. It is complemented by a system of
filtering of letters concerning social security in cooperation with the representatives of the
Member States in the CASSTM put in place in 2005. Solving problems mechanisms are
privileged tools to favour quick and rapid solutions to citizens' queries and complaints.

The Commission services also use in their monitoring task the work done by networks of
academic experts, whose reports on the application of Community law in the field of free
movement of workers and coordination of social security are published on the website™.

In view of the very high number of queries which does not decrease over the years, substantial
effort was made in terms to supplement monitoring with improved communication tools to
better inform the citizens about their rights as regards free movement of workers and social
security coordination. In particular, a brochure on rights of migrant workers "Do you want to
work in another EU Member State? Find out about your rights! (Update 2007)" has been
made available on the website.” In the field of social security the brochure "The Community
provisions on social security. Your rights when moving within the European Union" is
available on the website’. The brochure "Moving in Europe. Your social security rights",
containing information about national social security rights of 25 Member States, available on
the website™.

4.1.3. Evaluation results - priorities for 2009/2010

The monitoring work presented above cannot be strictly planned as it depends largely on the
number and type of complaints sent to the Commission. However, in order to set priorities,

%0 Network of experts on free movement of workers:

http://ec.europa.eu/social/main.jsp?catld=475&langld=en; Tress network:
http://ec.europa.eu/social/main.jsp?catld=600&langld=en

51

http://bookshop.europa.eu/eubookshop/download.action?fileName=KE3008406ENC_002.pdf
&eubphfUid=10049296&catalogNbr=KE-30-08-406-EN-C
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N:HTML&request locale=EN
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http://ec.europa.eu/employment_social/social_security schemes/national schemes summaries/
index_en.htm
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the importance of the file, from the point of view of its political impact is taken into account.
The problems which seem to be widespread in several Member States are also given priority.
As described above, the horizontal exercise regarding the nationality condition for posts of
master and chief mate of ships was very successful. However, due to diversity of problems
brought up constantly to the attention of the services of the Commission, it is not easy to
concentrate the effort on only one particular issue. As during the last year, in 2009 particular
attention will be paid to the ongoing infringement procedures which have been opened more
than 3 years ago.

To supplement monitoring activities and in response to the calls by the EPSCO Council®* and
European Parliament™, the Commission will also step up its efforts to provide better
information to citizens on their rights as migrant workers.

In the field of social security coordination, the Commission has launched a pan-European
information campaign in January 2009. The objective of this campaign is to raise awareness
on the benefits of the EHIC, both among people who travel and among health professionals
who welcome patients from other EU countries and presenting a European Health Insurance
Card. The campaign started with 11 priority Member States identified on the basis of the
number of cards in circulation while concerned with either many tourists, or study destination
for students.

In the framework of the entry into application of Regulation (EC) No 883/2004 and its
implementing Regulation in 2010, the Commission is planning a major information campaign
on the new social security coordination rules targeting on the one hand the European citizens
and on the other hand the social security institutions of the Member States which have to
apply the new provisions.

One communications is foreseen for 2010: a communication on the rights of migrant workers
— updating and reviewing the Communication of 2002 (COM (2002) 694). Also in 2010 the
Commission is planning to launch an information campaign on workers' rights.

4.1.3.1. Priorities regarding free movement of workers

The Commission services have asked Member States (members of the Technical Committee
on free movement of workers) to provide up-to-date information on issues related to the free
movement of public sector workers (in particular nationality condition; recognition of
professional experience for the purposes of access to posts and for determining working
conditions [e.g. salary; grade]; other legal aspects of free movement of public sector workers
e.g. language requirements; taking into account of diplomas in the recruitment process etc).
Depending on the outcome of the information collection and also in view of the information
contained in other reports>® and in view of the citizens' complaints, the monitoring follow-up
will have to be decided on in relation to the different issues at stake (possibly more systematic
infringement procedures against Member States from 2010 onwards).

>4 Conclusions of the EPSCO Council of 9 May 2009.

% Vilean report on the application of Directive 2004/38/EC and Gacek report "Problems and prospects
concerning European citizenship".

Reports of the "Network on free movement of workers" of the last years; Report of the Human
Resources Working Group of the European Public Administration Net work (EUPAN) on "Cross-
Border Mobility of Public Sector Workers" published in 2006.
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Another primary focus for the Commission services will be to ensure the respect of
provisions of the Directive 2004/38/EC regarding migrant workers and their family
members. The Commission will work together with the Member States to make sure that the
Directive is correctly transposed and implemented across the EU. In order to achieve this
result, the Commission will fully use its powers conferred to it by the Treaty and launch
infringement procedures when necessary.

Open infringement procedures against Spain and Greece where the issue of nationality
condition for access to posts of master and chief mate of ships remains will be pursued.

The Commission services have launched a study aiming to provide information on the
involvement of the different Member States in the organisation and the functioning of
professional sport activities. The results of this study will permit the Commission services to
obtain a general overview of the question and take into consideration the possibility to
undertake infringement actions against Member States, which can be held responsible for the
behaviour of national professional sport associations violating the free movement of workers
provisions.

The Commission services will still be working in close cooperation with International and
European governing bodies (the FIFA and UEFA authorities) on proposed rules which could
have an impact on the fundamental principle of free movement of workers.

4.1.3.2. Priorities regarding social security coordination

The objective is that the new system of coordination enters into application in the first half of
2010. In order to realise this objective, two Regulations were adopted. The first Regulation
contains provisions necessary to implement Regulation (EEC) No 883/2004. The second
Regulation adopted aims at amending a number of provisions of Regulation (EEC) No
883/2004 and at determining the content of Annex XI of Regulation (EEC) No 883/2004.

The proposal concerning the extension of the provisions of Regulation 883/2004 and its
implementing Regulation to third country nationals who are not yet covered by these
provisions solely on the ground of their nationality is based on Article 63 (4) EC Treaty and
will be adopted according to the consultation procedure. The Social Question Working Party
of the Council started its discussion of the proposal under the Czech Presidency. The EP and
the FEuropean Social and Economic Committee adopted their (favourable) opinion
respectively in July 2008 and January 2008.

In order to prepare the entry into force of the new system of coordination, the Commission
has organised a number of thematic training seminars on the different social security sectors
for institutions between June and October 2009. Together with the Member States in the
framework of the CASSTM, the Commission intends to publish series of Explanatory notes
for the social security institutions at the beginning of 2010. The purpose of these Explanatory
notes will be to explain the background of the new provisions and some key concepts to social
security institutions.

Moreover, as regards the decision of the French sickness insurance institution to refuse access
to the CMU for non-active EU nationals, further appropriate steps should be taken in 2009.
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414. Summary

Priorities set up for 2008 have been met with many infringements procedures successfully
closed and many issues resolved through problem-solving mechanisms. The forthcoming
years should follow the same trend with the positive impact of the preventive approach based
on administrative cooperation and on an increased communication towards citizens and
national authorities.

Nevertheless, in view of the forthcoming entry into force of Regulation 883/04, and during
the period of adjustment for national authorities, it can not be excluded that more complaints
will have to dealt with and will increase the already workload in that area.

4.2, Labour Law
4.2.1. Current position
4.2.1.1. Introduction

At present, in the area of labour law, the deadline for transposition has expired for all
directives in force, with the exception of one, i.e. Directive 2008/104/EC on temporary
agency work, for which the transposition deadline will expire by 5 December 2011.

Furthermore, Directive 2009/38/EC on the establishment of a European Works Council or a
procedure in Community-scale undertakings and Community-scale groups of undertakings for
the purposes of informing and consulting employees (Recast)’’, as well as Council Directive
2009/13/EC implementing the Agreement concluded by the European Community
Shipowners' Associations (ECSA) and the European Transport Workers' Federation (ETF) on
the Maritime Labour Convention, 2006 and amending Directive 1999/63/EC>® have been
recently formally adopted.

The Directives applicable in the area of labour law cover a variety of issues and subjects, such
as collective redundancies, European Works Council, information and consultation of
employees, posting of workers in the context of the provision of services, fixed term and part-
time work, temporary agency work, transfer of undertakings, employer insolvency, protection
of young people at work, and working time.

For a list of the measures in force in that sector please refer to Annex I

Further details can also be found on:

http://ec.europa.eu/labour law

4.2.1.2. Main activities in 2008

Monitoring the application of labour law implies the management of infringement procedures,
the preparation of monitoring reports and the setting up and activation of various expert
groups.

1. Management of infringements
37 OJ L 122, 16.05.2009
58 OJ L 124,20.05.2009
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Along the lines set out horizontally by the Commission for 2008, giving priority to
the handling of Article 228 procedures and of non communication procedures, efforts
were stepped up in order to close a considerable number of open infringements for
non communication and non conformity. The significant decrease in the total number
of outstanding cases, as well as the considerable shortening of delays in handling
these, were nevertheless compensated by 17 new infringements which had to be
opened for non transposition of Directive 2005/47. Also there remains a large
number of "old complaints" [29°°] concerning the application of the working time
Directive 2003/88 following the SIMAP-Jaeger rulings® which are pending since the
Commission proposed amendments revising this Directive in September 2004. As a
result, the total number of outstanding infringements (including those related to the
consequences of the SIMAP-Jaegerrulings) is currently 76 (compared to 78 on
31.12.2007). Without the latter, the total number of open infringements procedures
would have decreased by 31%.

With regard to the hon communication cases, the infringement proceedings against
Member States which had failed to notify the national measures transposing Directive
2002/14/EC, establishing a general framework for informing and consulting
employees in the European Community, continued. The case brought against
Belgium continued under Article 228 EC, following the judgment from the Court of
Justice®', but was closed following the adoption of the necessary transposition
measures.

As regards Directive 2002/74/EC, due for transposition by 8 October 2005, the case
against France continued under Article 228 of the EC Treaty following the judgment
from the Court of Justice ®, but was closed following the adoption and notification of
the necessary national measures transposing the Directive.

Regarding Directive 2003/72/CE due for transposition by 18 August 2006, the cases
against Belgium® and Greece®™ referred to the Court of Justice were withdrawn
following adoption of the necessary transposition measures, while the case against
Luxembourg following the ruling of the Court of Justice ®* continued under Article
228 EC.

With respect to Directive 2006/109/EC (adaptation of Directive 94/45/EC on the
establishment of European Works Council following accession of Bulgaria and
Romania), due for transposition by 1 January 2007, the remaining 5 infringement
proceedings for non communication could be closed following the adoption of the
necessary national measures.
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However, the extent of non conformity in Greece in the medical sector led the Commission to send a
letter of formal notice covering 10 complaints concerning working hours which greatly exceed the
limits to weekly working time set up in Directive 2003/8/EC

Judgment of 3.10.2000 in case C-303/98 and judgment of 9.09.2003 in case C-151/02

Judgment 29.3.2007, C-320/06

Judgment 27.9.2007, C-9/07

Pending case C-92/08

Pending case C-82/08

Judgment 9.10.2008, case C-70/08
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With respect to Directive 2005/47/EC® of 18 July 2005 on the Agreement between
the Community of European Railways (CER) and the European Transport Workers’
Federation (ETF) on certain aspects of the working conditions of mobile workers
engaged in interoperable cross-border services in the railway sector, due to be
transposed by 27 July 2008, infringement proceedings for non communication were
launched against 17 Member States that had failed to take the necessary transposition
measures within the required time limit.

As regards problems of non-conformity of the national transposition measures of
Directives in the area of labour law, a number of proceedings in progress continued.
For example, the case against Luxembourg for incorrect transposition of Directive
96/71/EC ('posting of workers') continues under Article 228 EC following the
judgment of the Court of Justice®. The case against France for incorrect and
insufficient transposition of Directive 80/987/EEC, and in particular Article 8, is also
still open.

Monitoring reports

In order to have a comprehensive picture regarding labour law in Member States, a
series of studies were commissioned, with a view to taking stock of the state of play
regarding the transposition and application in the national legal orders of EU 10
member States of all labour law directives. The final output of this exercise, launched
in 2005 (see previous reports), consists in a series of reports, which will be
completed with reports concerning Bulgaria and Romania (for which the necessary
studies were commissioned at the end of 2008) expected for the second semester of
20009.

The contents of these reports have in the meantime started to be used in recently
published implementation reports required by Directives. An example is the
Communication on the review of the application of Directive 2002/14/EC
(information and consultation of workers) in the EU®, and an accompanying Staff
Working Document®. The analysis has enabled the Commission to identify a
number of outstanding issues where correct and full transposition of the Directive's
requirements by Member States may be at stake, necessitating further clarification or
verification. These issues raise either questions of interpretation of the Directive or
doubts as regards the compliance of implementing measures with the Directive. As
indicated in the implementation report, the Commission intends to examine such
issues more closely in co-operation with the national authorities of the Member
States concerned.

Also, the importance of occupational pension schemes increases and the employer's
insolvency is a risk associated to their operation, the implementation of Article 8
(concerning old-age benefits under supplementary company or inter-company
pension schemes) and related provisions of Directive 80/987/EC (‘employer's
insolvency') was examined in a Staff Working Document’. Most Member States
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OJ L 195, 27.7.2005, p. 15-17

Judgment 19.6.2008, case C-319/06, Commission vs Luxembourg.
COM (2008) 146 final, 17.3.2008

SEC (2008) 334

SEC (2008) 475 of 11 April 2008.
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having in place specific measures aimed at meeting the requirements of Article 8 of
Directive 80/987/EEC, the results of the examination and analysis revealed
nevertheless that, in certain cases, issues can be raised as regards the extent to which
some of these measures are sufficient to protect the interests of employees and retired
persons in the event of insolvency of the employer. Further investigation is therefore
needed in order to address the following issues:

— how to protect employees and retired persons against the risk of under-funding of
the pension schemes, and to what extent;

— how to guarantee any unpaid contributions to the pension schemes;

— how to deal with cases where the supplementary pensions scheme is managed by
the employer himself.

As a follow-up of this Staff Working Document, the Commission services will
pursue this investigation through bilateral contacts with Member States and will
launch a further study on the above topics in 2009.

Following the publication of a Staff Working Document in 2006’' concerning the
implementation of Directive 99/70 on fixed-term work by EU-15 countries, a new
Staff Working Document was published in 2008 on the implementation of this
Directive in EU10"* to have a full picture regarding the application of that Directive.
Also in this case, the analysis has enabled the Commission to identify a number of
outstanding issues where correct and full transposition of the Directive's
requirements by Member States may be at stake, necessitating further clarification or
verification. The Commission intends to examine such issues more closely in co-
operation with the national authorities of the Member States concerned.

European network of legal experts in the field of labour law

To complete the horizontal analysis of conformity of labour law, the European
Network of Labour Law Experts was created as of 23.12.2007 and produced
quarterly flash-reports providing information on recent key legal developments in the
area of labour law, particularly in those areas that are most relevant for the control of
EU legislation. This systematic reporting and monitoring of recent developments,
carried out under Commission supervision allowed the Commission services to
identify problems encountered in the national legislation, its application and
administrative practice, and to act in a preventive manner, if necessary.

Strengthening pro-active co-operation : committee of experts

Moreover, as regards the posting of workers Directive, in view of the problems
encountered by companies willing to post workers, with authorities in another
Member State, and following an extensive monitoring exercise carried out in 2006
and 2007 with respect to application measures, including controls and administrative
cooperation (of which the outcome was presented in the Commission's
Communication of 13 June 2007 'Posting of workers in the framework of the
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provision of services: (maximising its benefits and potential while guaranteeing the
protection of workers”” and a attached Staff Working Document’) on 3 April 2008,
the Commission adopted a Recommendation on enhanced administrative cooperation
in the context of posting of workers in the framework of the provision of services’
as a first, concrete follow-up of the measures indicated in the June 2007
Communication. This Recommendation calls on national governments to take urgent
action to remedy shortcomings in the implementation, application and enforcement
of the legislation pertaining to posting of workers through better cooperation between
national administrations and improving access to information. Furthermore,
following endorsement of the main points of this Recommendation by Council in its
conclusions on 9 June 2008, the Commission adopted a Decision setting up the
Committee of Experts on Posting of Workers’® on 19 December 2008.

4.2.2. Evaluation based on the current situation

The importance of labour law for workers in Member States, as well as its importance for the
perception of the European Union as a whole, has justified a horizontal analysis of the
implementation of the Directives in Member States. Thanks to that systematic, horizontal
analysis of the implementation of all labour law Directives, launched in 2005, and to the
contribution of the experts network and other expert groups, the Commission has a fairly good
view of the legal situation in all Member States as regards the implementation of those
Directives. While, by and large, all Directives are now transposed in all Member States, and
the Commission has made visible progress in 2008 to prioritise and accelerate the handling of
open infringements,, there are still a number of critical areas where the application of
Community law is far from satisfactory.

First and foremost, this is the case with the Working Time directive, where the law or legal
and administrative practice in many Member States does not comply with jurisprudence or
certain provisions of the Directive 2003/88 (particularly as regards on-call time,
compensatory rest, multiple contracts, doctors in training, public sector workers and the
individual opt-out). A very substantial action is needed in order to clarify the application of
the Directive, ensure effective conformity across the EU and provide a response to the
numerous complaints introduced by citizens or professional organisations.

Moreover, the implementation of Directive 96/71 concerning the posting of workers in the
framework of cross-border service provision has raised some critical issues, given the variety
of industrial relations systems, particularly in the light of recent case-law (Viking-Line, Laval,
Raffert and Commission v/ Luxembourg) which will be necessary to follow closely. The
analysis of the implementation of Directives 99/70 on fixed-term work and 97/81 on part-time
work, both resulting from agreements between social partners, revealed a number of
deficiencies which have to be addressed via EU Pilot or administrative letters.

Finally, the current economic crisis has put to a severe test those legal provisions which aim at
providing protection to workers in the event of major restructuring operations. This is the case
in particular of the Directives on information and consultation of workers, collective
dismissals, transfer of undertakings and the protection of employees in the case of insolvency.

7 COM (2007) 304 final

I SEC (2007) 747

75 0J 2008 C85/1, 4.4.2008; see also corrigenda OJ C89/18 of 10.4.2008
76 0J 2009 L8/26
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It seems justified to inquire whether the objectives of such provisions have been effectively
reached.

4.2.3. Trandation of the evaluation into priorities and actions in 2009

Four implementation reports currently under preparation are expected to be adopted in 2009.
Such reports may identify situations in Member States deserving further examination and
eventually may justify the launch of infringements: a Commission Report on the
implementation of Directive 94/33 (Young People at Work), of Directive 91/383/EC (Health
and Safety of a-typical workers), of Directive 2003/72/EC (Employee Involvement in the
European Cooperative Society) as well as of the Article 25 of Directive 2003/88 (working
time of fishermen).

The Commission intends to bring further clarity to the implementation, application and
enforcement of the Directive 96/71 on posting of workers. It will launch a study on the legal
aspects and another on the economic and social impact of the Directive, and will promote
exchange of information and debate on the implementation of the Directive in the framework
of the Expert Committee which was launched in line with the Commission Decision of 19
December 2008. It will also monitor closely the legal changes implemented in some member
States in response to the recent Court rulings.

On the basis of the contents of the implementation reports drafted following examination of
the legal situation in the Member States after the 2004 enlargement, follow-up actions of
clarification with respect to the fixed term Directive 99/70, as well as part time Directive
97/81 will be carried out through bilateral contacts (EU-PILOT or administrative letters) .

It is also the intention to proceed, in 2009, to further analysis and examination of a number of
problems/issues identified in the context of Directive 2002/14 (information and
consultation). Moreover, in the conclusions of the Communication on the review of the
application of Directive 2002/14/EC, the Commission indicates that it intends to take further
action aimed at facilitating correct enforcement of the Directive.

Knowledge by management and labour of their respective rights and obligations in the area of
information and consultation is an indispensable prerequisite for the full and effective
exercise of these rights in the workplace. Therefore Commission also intends to undertake
action geared to awareness-raising, as well as to promote exchange of best practices and to
enhance capacity-building of all stakeholders, by way of seminars, training courses, studies
and financial support for projects submitted by representatives of employers and employees.

In addition, in 2009 an expert working group will be established to discuss a number of
outstanding issues re the application of the insolvency Directive (Council Directive
80/987/EEC and its codified successor Directive European Parliament and Council Directive
2008/94/EC) in transnational situations, taking into consideration the clarifications given by
the ECJ in its judgment in the Holmquist case (C-310/08), as well as address the issue
of administrative cooperation required by the Directive. The protection to be provided to
employees and retirees of insolvent companies where these are covered by complementary
pensions deserves special attention and will be the subject of an evaluation study in 2009

Last but not least, with respect to planned actions for 2009, the Commission will strengthen
preventive measures by providing technical assistance to the Member States in the process of
transposition and implementation of the recently adopted Directive 2008/104/EC on
temporary agency work. For this purpose a group of governmental experts will be set up. The
Commission will also establish a group of experts to assist Member States in the
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implementation process of the recast European Parliament and Council Directive 2009/38/EC
on European Works Councils adopted on 23 April 2009.

424. Summary

With all the ongoing initiatives, including the establishment of several expert groups, the
Commission has increased capacity to analyse and identify problematic issues, pursue its
activities of control of Community legislation as well as to strengthen the range of preventive
measures available.

This should further improve the implementation, application and enforcement in practice of
the 'acquis' in labour law, with a special focus on the critical areas identified above. However,
the sensitive and often highly controversial nature of the issues at stake may hamper
achieving effective progress.

It is expected that the launching of new procedures, including through the EU-Pilot, may
increase the workload considerably, which may require further prioritization.

4.3. Health and safety at work
43.1. Current Position
4.3.1.1. Introduction

Health and safety at work is the most developed corpus of legislation in the field of
employment and social affairs. Its application over the last 15 years has, inter alia, contributed
to a substantial reduction of the accidents at work.

4.3.1.2. Main activities in 2008

Monitoring the application of health and safety at work law implies different activities at
various levels such as initiating and follow-up of infringement procedures, management of
complaints, involvement of committees and expert groups, drafting and adoption of practical
implementation reports and non-binding good practice guides and initiating legal measures if
necessary.

1. Management of infringements:

As for infringements it should initially be highlighted that during 2008 it was
possible to close all infringement proceedings for non communication.

— Non-communication infringement cases:

The case against Austria for failure to transpose Directive 2003/18/EC was
withdrawn upon notification of the necessary transposition measures, although it had
already been referred to the Court of Justice.

In all the 8 cases against Austria, Czech Republic, Germany, Denmark, Hungary,
Italy, Luxembourg and the United Kingdom for the failure to transpose Directive
2006/15/EC establishing a second list of indicative occupational exposure limit
values, the necessary transposition measures were received and thus the cases could
be closed. In the cases against Germany, Luxembourg and the United Kingdom a
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reasoned opinion had already been sent, while in the Austrian case, a decision had
already been taken to refer the case to the Court of Justice.

— Non-conformity infringement cases:

Given the persistent problems of non-conformity of the transposition of the
framework directive 89/391/EEC and of its individual directives, many proceedings
in progress have continued. For example, the case against Germany related to the
responsibility of the employer for accidents at work was closed. In the case against
France concerning the application of the provisions of Directive 89/391/EEC to
RATP and SNCF, the Court of Justice ruled in favour of the Commission’’ and the
proceedings continued. In the case against Poland on this directive, a reasoned
opinion was sent. In November 2008, Poland changed the legislation in accordance
with the reasoned opinion and the infringement procedure could subsequently be
closed at the beginning of 2009.

In relation to individual directives, in the proceedings against Italy on Directive
92/57/EEC on the construction sites, the Court of Justice ruled in favour of the
Commission’® indicating that the Italian transposition of Article 3(1), which provides
for an obligation to appoint one or more coordinators for safety and health matters
for any construction site on which more than one contractor is present, was not
conform. In addition, infringement proceedings against Austria were opened
concerning this Directive, while the procedures against Denmark and Sweden
followed their course.

The analysis of the national measures transposing Directive 93/103/EC continued
and Italy (through the EU Pilot project) and Greece were asked to provide several
clarifications and an infringement proceeding was launched against Spain in 2009.

The monitoring activities performed by the Commission in 2008 have not been
limited to the infringements proceedings since the work on the analysis of the
national legislation has also been continued; for instance clarifications were asked to
Italy as regards the transposition of certain provisions of Directive 2003/18/EC on
asbestos.

Complaints management

During 2008, more than 10 complaints concerned Health and Safety at Work. Some
of these complaints resulted in the launching of infringement procedures. In
particular, a letter of formal notice was sent to Sweden in respect of a complaint
regarding the implementation of Directive 89/391/EEC. Following a complaint, a
complementary letter of formal notice was also sent to Denmark concerning several
points of Annex IV to Directive 92/57/EEC, in the framework of the on-going
infringement proceedings concerning Directive 92/57/EEC.

Furthermore, a letter of formal notice was sent (in 2009) to the UK, following a
complaint concerning the transposition of Article 3 of Directive 2003/18/EC.

Case C-226/06, judgment of 5 June 2008.
Case C-504/06, judgment of 25 July 2008.
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Management of the acquis through committees and expert groups

The Committee of Senior Labour Inspectors (SLIC) assists the Commission on
problems relating to the enforcement of Community law on health and safety, and
encourages its effective enforcement, notably by means of a closer cooperation
between the national labour inspection services.

In order to allow the members of the Committee to engage in a practical, interactive
exchange of experience and opinion, the number of its members per Member State
will be reduced from two to one as from 1 January 2010 (Commission Decision
2008/823/EC of 22 October 2008, OJ L 288, 30.10.2008, p. 5).

One mechanism to fulfil its tasks is the rapid exchange of inspection-related
problems and solutions amongst the EU-27 Member States and EFTA countries. In
2008, the Committee developed further its use of the Commission's CIRCA extranet
as a practical information exchange system. The Committee may expand its use to
support discrete topics such as chemical substances and machinery. In the latter case,
to enhance its work on market surveillance, the Committee will promote the sharing
experience on compliance and enforcement about issues identified at the national
level with the Machinery Directive and on the use of machinery.

Practical Implementation Reports

During 2008, a Communication was adopted by the Commission to the Council, the
European Parliament, the European Economic and Social Committee and the
Committee of Regions on the practical implementation of Health and Safety at Work
Direct7i;/es 92/57/EEC (temporary and mobile sites) and 92/58/EEC (safety signs at
work) ™.

In addition, during 2008, a draft was finalised for a Communication from the
Commission to the European Parliament, the Council, the European Economic and
Social Committee and the Committee of Regions on the practical Implementation of
the provisions of the Health and Safety at Work Directives 93/103/EEC (fishing
vessels) and 92/29/EEC (medical treatment on board vessels).

Also during 2008, a draft was finalised for a Communication from the Commission
to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of Regions on the practical Implementation of the
provisions of the Health and Safety at Work Directives 92/91/EEC (mineral-
extraction through drilling) and 92/104/EEC (surface and underground mineral
extraction).

Information and risk awareness raising campaigns of Senior Labour Inspectors
Committee (SLIC)

The European campaigns launched under the initiative of the Senior Labour
Inspectors Committee (SLIC)* largely contribute to better compliance in the field
with EU legislation. European campaigns are indeed an effective means by which the
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labour inspection services can cascade a common message to stakeholders. In 2008,
the Member States of the SLIC designed and delivered a joint-initiative targeting the
risk of injury from the manual handling of loads in the construction and retail trade
employment sectors. The campaign was supported by straightforward brochures and
posters, available free on the Internet, together with an e.learning toolkit about risk
assessment and practical ways to avoid and reduce the risk of injury (available on the
web site of the European Agency for Safety and Health at Work).

6. Non-binding good practice guides

In 2008 the Commission has drawn up a practical non-binding guide in order to help
the employers, and in particular those from SME's, to implement the provisions of
Directive 2003/10/EC®' dealing with the risks arising from noise at work.

7. Enlargement

During 2008, works continued as regards the EU enlargement area, namely as far as
health and safety at work issues are concerned in EU candidate and potential
candidate countries. Several tasks in this respect were performed during 2008 inter
alia on the analysis of the Croatian legislation with the health and safety at work
acquis, on the contributions provided to the Annual Progress Reports, on the
eligibility of certain applications for TAIEX funding, on the analysis of certain
projects under Instrument of Pre-Accession assistance. Participation was ensured in
bilateral meetings with Turkey, FYROM, Croatia, Albania (twice) and Serbia to
cover the aspects of health and safety at work and contributions were made to the
bilateral meetings with Bosnia and Herzegovina, Kosovo, Montenegro. Participation
was also ensured in several training sessions/seminars dedicated to the acquis in the
field of health and safety at work in candidate and potential candidate countries.

All these initiatives constitute important prevention instruments aiming at ensuring a
complete and correct implementation of the acquis by the candidate and potential
candidate countries.

4.3.2. Evaluation of the current situation

Accidents at work and work-related diseases are a heavy burden in social and economic
terms, and action to improve health and safety standards at work offers great potential gains
not only to employers, but also to individuals and society as a whole.

It 1s essential that the Community acquis is implemented effectively in order to protect the
lives and health of workers and to ensure that the companies operating within the large
European market are placed on an equal footing.

The implementation of the EU directives in the field of health and safety at work is bearing
fruit at European level. According to European Statistics on Accidents at Work methodology
(ESAW), the latest statistics show that less than 4 million accidents at work resulting in more
than three days of absence from work occurred in the EU-15 in 2006. In absolute terms, this
corresponds to a 33.3% decrease compared to 1995. For fatal accidents, this trend is more
marked with a reduction of 40.3% over the same period. In terms of incidence rate (per 100

81 OJ L 42, 15.2.2003, p. 38
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000 workers) for accidents in the nine main branches of economic activity of the employer
(NACE), non-fatal accidents at work were down by 29.4% against 40.7% for fatal accidents.

Priorities set for 2008 were largely met but it should be borne in mind that the work
performed in the EU enlargement domain is time consuming and demanding as well as certain
tasks to be performed within short deadlines. These activities therefore had a certain impact
on the priorities set regarding the control and monitoring of the application of Community law
in the EU Member States.

4.3.3. Evaluation results (priorities and planned actions for 2009)

The Resolution of European Parliament of 15 January 2008 on the Health and Safety Strategy
2007-2012% expressly requests to the Commission to intensify its work on the monitoring of
the transposition of the health and safety at work directives.

The analysis of the conformity of all the health and safety at work directives should continue
to be indicated as a priority issue as an incorrect transposition could be a source of
occupational accidents or diseases, with particular serious negative consequences in terms of
human lives or physical integrity and/or important economic impact for the society and the
concerned enterprises.

However, as the analysis of the transposition of all provisions and annexes of the health and
safety at work directives is a highly time-consuming task requiring highly specialised human
resources (not only lawyers but also doctors, chemical engineers, mines engineers, etc.), a
prioritisation was essential.

Priority continued to be given to the analysis of the conformity of the transposition of
Framework directive 89/391/EEC, which establishes the main principles of prevention of
occupational risks that apply to all sectors of activity. To continue these works as regards the
correct transposition in the 12 new Member States will remain a priority for the Commission,
which will launch infringement proceedings when necessary.

Work on the analysis of the conformity of Framework Directive 89/391/EEC is particularly
complex and time-consuming due to the high number of pieces of legislation communicated
by Member States to the Commission as implementing measures (eg. in some cases more than
70 separate measures). Another main priority for 2009/2010 will continue to be the analysis of
the conformity of 5 individual directives related to the highest risk sectors: construction
(directive 92/57/EEC), maritime sector (directives 92/29/EEC and 93/103/EC) and extractive
industries (directives 92/91/EEC and 92/104/EEC).

These priorities are in line with the main objectives of the Community Strategy 2007-2012 on
Health and safety at Work® in particular those of reducing occupational accidents and
diseases and guaranteeing the proper implementation of EU legislation.

In particular, during 2009, the Communication from the Commission on the practical
Implementation of the provisions of the Health and Safety at Work Directives 93/103/EEC
(fishing vessels) and 92/29/EEC (medical treatment on board vessels) will undergo inter-
service consultation and will be submitted to the Commission for adoption and subsequently

82 Resolution 2007/2146
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to the European Parliament, the Council, the European Economic and Social Committee and
the Committee of Regions.

In addition, the Communication from the Commission on the practical Implementation of the
provisions of the Health and Safety at Work Directives 92/91/EEC (mineral-extraction
through drilling) and 92/104/EEC (surface and underground mineral extraction) will undergo
inter-service consultation in 2009 and will be submitted to the Commission for adoption and
subsequently to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of Regions.

It should also be noted that a meeting will be held in October 2009 to discuss with Member
States the transposition of Directive 2006/25/EC (artificial optical radiation) for which the
period for transposition expires in April 2010.

4.34. Summary

In general the difficulties with establishing and following a rigid prioritisation for the
monitoring of EU directives in the field of health and safety at work should be highlighted.

On the one hand, Member States continuously adopt new national legislation in the field of
Directive 89/391/EEC and its individual directives, requesting the Commission to focus on
these new changes that often are not officially communicated to it. This makes the conformity
analysis a never ending exercise. On the other hand, the dialogue established with the national
administrations determines the follow-up and calendar of the procedure. Moreover,
complaints, petitions, Parliamentary questions or mail from the citizens in certain cases raise
non-conformity issues that need to be urgently investigated, requesting an adaptation of the
work plan.

The acquis in the field of health and safety at work constantly needs to be up-dated or
completed with a view to adapting it to new risks or to technical changes. Furthermore, the
acquis is subject to periodical reviews as regards possibilities for simplification. The current
exercise on the measuring of administrative costs that includes two directives (Framework
Directive 89/391/EEC and Construction sites directive 92/57/EEC) is particularly time-
consuming for lawyers and has a serious impact on the progress of other activities in the area.

In addition to this, the workload for legal experts is increased by replies to EP and citizens
questions and by multiple requests for briefings whenever a fatal accident at work attracts the
attention of media. These reasons, as well as short-term changing political considerations
evolving make out-of-date any rigid prioritisation.

4.4, Antidiscrimination and gender equality
4.4.1. Current position
4.4.1.1. Introduction

The legislative domain of anti-discrimination and gender equality represents the
highest number of infringement proceedings within the whole sector of employment
social affair and equal opportunities (i.e. over 100 currently). The handling and
monitoring of all these cases is a heavy workload and in future when at all possible
alternatives to infringement proceedings will be initiated.
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4.4.1.2. Report on progress as regards anti-discrimination
Monitoring of infringements

All the Member States have now transposed Directives 2000/43/EC and 2000/78/EC
based on Article 13 EC. Infringement proceedings remain open for incorrect
transposition of these Directives.

At the end of 2008, the situation is as follows:

— Concerning Directive 2000/43/EC, two Member States have received a letter of
formal notice (AT and DE), two Member States have received a complementary
letter of formal notice (NL and MT) and 16 Member States have been notified a
reasoned opinion.

— Concerning Directive 2000/78/EC, 6 Member States have received letters of
formal notice (LT, PT, SK, BE, AT and DE), 4 have received complementary
letters of formal notice (LV, LT, PL and UK), 9 have received reasoned opinions
and one has received a complementary reasoned opinion.

In this field dealing with fundamental rights, the Commission departments made a
detailed monitoring of national laws. This might explain the high number of
infringement cases, together with other factors, in particular the novelty of the
legislation, the complexity of transposing highly complex notions (direct and indirect
discrimination, reasonable accommodation, etc.).

The infringement proceedings raise complex issues, connected with different areas of
law, as the Directives (essentially Directive 2000/43/EC) have a large material scope
which led to the organisation of bilateral meetings with national authorities and
brought clarification on a number of issues.

Preparation of legislation

The Commission has adopted in July 2008 a proposal for a Directive implementing
the principle of equal treatment between persons irrespective of religion or belief,
disability, age or sexual orientation outside employment.

The proposal mirrors the material scope of Directive 2000/43/EC and builds upon
legal notions and standards used in this Directive as well as in Directive 2000/78/EC.

From this point of view, the monitoring of the conformity of Directives 2000/43/EC
and 2000/78/EC has an evident impact on the negotiations since the Commission is
challenging some interpretations at national level of notions also being discussed in
the context of this proposal. It is therefore necessary to ensure a separation between
the two exercises.

4.4.1.3. Report on progress made regarding gender equality
Monitoring of infringements procedures

The proceedings concerning non-communication of the national measures to
transpose Directive 2004/113/EC have progressed. Six Member States have not yet
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communicated their national measures and the infringement proceedings remain
therefore open. In 3 cases, the issue has been already referred to the European Court
of Justice (CZ, EL and UK), in two cases, a reasoned opinion has been notified (PL
and Estonia) and in one case, a letter of formal notice has been sent to the Member
(Latvia).

As regards Directive 2002/73/EC, one infringement procedure for non
communication remains open, against Belgium. Following the judgment of the Court
of Justice of 17 July 2008, a procedure under Article 228 EC has been engaged.

As regards the monitoring of the conformity of national measures transposing
Directive 2002/73/EC, the Commission departments made a detailed monitoring of
national laws. This might explain the high number of infringement cases, together
with other factors, in particular the complexity of transposing complex notions.

The situation of infringement proceedings is as follows:

— 11 Member States have received a letter of formal notice (CZ, DE, DK, FR, IE,
LV, PL, PT, SE, SK and UK).

— One Member State has received a complementary letter of formal notice (NL).

— 8 Member States have received reasoned opinions (AT, EE, FI, HU, IT, LT, MT
and SI).

Following the first two stages of the infringement proceedings, the dialogue between
the Member States and the Commission was initiated and new texts of law adopted
by certain Member States which were scrutinised.

Concerning the monitoring of Directive 96/34/EC, two cases have been closed
following the reply of the Member States to the letters of formal notice (CY, LV)
three remain open (MT, HU and EE).

There are currently five cases under Article 228 of the EC Treaty.
Preparation of new legislation

The Commission has adopted in October 2008 two legislative proposals to review
Directives 92/85/EEC and 86/613/EEC.

Both proposals are to be adopted by the European parliament and the Council under
the procedure laid down in Article 251 (co-decision).

At this stage, it does not seem likely that any of the texts is adopted after the first
reading. Inter-institutional negotiations should therefore continue during the whole
year 2009.

Recently, the European cross-industry social partners (ETUC, BUSINESSEUROPE,
CEEP and UEAPME) concluded an agreement which revises their former agreement
on parental leave of 14 December 1995. Upon, their request, the Commission will
adopt a proposal for a Directive giving legal effect to the new agreement during
summer 2009.
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4.4.2.

4.4.3.

The effectiveness of the existing Community law concerning the principle of equal
pay for equal work or work of equal value has been analysed in 2008. If necessary,
legislative proposals could be made in 2009, based on this analysis.

Evaluation of the current situation

The co-existence of three legislative proposals in discussion and a high number of
infringement proceedings had some negative implications with regard to keeping
deadlines for dealing with infringements. On the other hand, the simultaneous
challenge of the transposition of certain provisions by Member States and the inter-
institutional discussion of similar provisions in the new proposals presents the risk of
"contamination" that should be prevented.

Evaluation results (priorities and planned actions for 2009)

The number of legislative proposals on the table and the high number of
infringement cases open impose a prioritisation of the work in that field. On that
basis, in addition to the inter-institutional negotiations of the legislative proposals,
the main priorities for 2009 will be:

— Cases under Article 228 EC;

— Proceedings for non-communication of national measures to transpose Directive
2004/113/CE; The deadline for transposition of Directive 2004/113/EC
implementing the principle of equal treatment between men and women in the
access to and supply of goods and services was 21 December 2007. Its Article 16
states that the Commission shall present a report on the practices of Member
States concerning insurance. The Commission announced, during the negotiations
in Council of this Directive, its intention to set up a working group composed of
representatives of Member States and stakeholders. The group held its first
meeting beginning of 2009.

— Proceedings for non-communication of national measures transposing Directive
2006/54/EC; The monitoring of the conformity of national measures to transpose
Directive 2006/54/EC will start in the second half of 2009. Since this Directive
recasts several existing Directives but does not introduce very significant
substantial changes, it is expected that the monitoring will lead to only a small
number of infringements

— Cases concerning the transposition of Directive 96/34/EC;
— Cases concerning the transposition of Directive 2002/73/EC,;
— Cases concerning the transposition of Directives 2000/43/EC and 2000/78/EC.

Close cooperation with National Equality Bodies and the use of tools like EU Pilot
could allow a quicker handling of complaints. Furthermore, at national level,
Equality Bodies which contribute to a better application of Community law in
Member States could lead to a reduction of the number of complaints lodged by
citizens with the Commission.
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444,

In addition, it has become evident that bilateral discussions with national
administrations regarding the implementation of Directive 2000/43/EC are a useful
tool to better understand the issues at stake and the complexities of each national
legal framework. These bilateral meetings will continue being organised in 2009 and
it is expected that following the dialogue between the Member States and the
Commission, the Commission will be able to close a substantive number of cases and
reduce the number of remaining grievances.

It should be stressed that, still in the field of gender equality, Directive 2006/54/EC
(the Recast Directive) had to be transposed by Member States by 15 August 2008 at
the latest. Nevertheless, according to Article 33 of the Directive "Member States
may, if necessary to take account of particular difficulties, have up to one additional
year to comply with this Directive". Since there is no obligation to inform the
Commission of the need to use this additional period, the Commission will launch (if
needed) infringement proceedings for non-communication of the national measures
to transpose this Directive only after 15 August 2009.

Summary

In gender equality, although most of the legislation has been in place for a long time,
two Directives are recent (2004/113/EC and 2006/54/EC). The monitoring of the
transposition is very likely to lead to an increase of the number of cases open.

On the other hand, it is expected that most of the cases concerning non-
communication of national measures for Directive 2002/73, as well as some cases
concerning Directive 2002/73 will be closed in 2009.

The legislative proposals recently adopted essentially update and modernize the
existing legal framework, with less substantial changes in this area and should
therefore imply less infringement proceedings. In addition, it is expected that
national Equality Bodies will contribute to a reduction of the number of complaints
concerning this area of Community law.

As far as anti-discrimination is concerned, the Commission has adopted a proposal
for a new Directive on the 2™ July 2008. Once adopted, the Directive will extend the
protection outside employment for age, religion, sexual orientation and disability.

Based on previous experience it is likely that this new legal text will require
comprehensive monitoring to ensure its transposition and conformity.

In both areas, the Commission will anticipate the number of infringement
proceedings by the setting-up of a group of experts in order to discuss the
implementation of the Directives by Member States.

In general, it is expected that national Equity Bodies will contribute to a reduction of
the number of complaints concerning this area of Community law.

For the future, the Commission intends to use extensively ways of problem
resolution alternative to infringement proceedings (EU Pilot) but also external
expertise (Equality Bodies, Network of Independent Legal Experts). Together with
the prioritisation set above, this should allow the management of a workload which is
not expected to decrease.
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5. AGRICULTURE AND RURAL DEVELOPMENT
5.1. Current position
5.1.1. General introduction

Since 1962 the Common Agricultural Policy (CAP) has established a comprehensive legal
framework for European agriculture aiming to achieve the objectives set out in the EC Treaty.
As a fully integrated common policy it replaces a significant amount of national legislation. It
has largely accomplished its objectives while alleviating the social impact of agricultural
restructuring. As a corollary, farmers and administrations have to deal with a complex set of
rules and measures contained in 1730 acts of secondary law currently in force. Most of those
acts are Council or Commission Regulations that are "binding in their entirety and directly
applicable in all Member States". Access to agricultural legislation has been improved by
developments in IT tools. All Community legislation is now freely available via the EUR-Lex
website. Consolidation and codification of legal texts both make the "acquis" more accessible
to citizens and improve legal certainty.

The CAP is unique in the extent to which it is regulated and financed at EU level. Its common
approach, in particular, to the single market, makes it possible to guarantee the functioning of
an internal market of agricultural products. An EU framework ensures that rural development
programs are carried out under common rules without creating unfair competitive advantages.
Basic standards in the field, for example, of organic farming and labelling are settled on a
common basis. This requires robust legislation, and effective financing and monitoring
mechanisms to protect the public interest and ensure accountability.

Taking into account the significant volume of agricultural law and the 50 years history of the
CAP (Stresa Conference dated July 1958), it may be considered as a quite stable "acquis" that,
on the one hand, is subjected to frequent technical modifications under the comitology
procedure, and on the other hand, undergoes on a regular basis, much more profound
modifications. The last one of these, the 2003 reform, brought about radical change to the
CAP, especially its income support policy. It established the single payment scheme and the
single area payment scheme where direct income support for farmers is largely decoupled
from production and introduced the cross-compliance system, (see Council Regulation (EC)
No 1782/2003% repealed by Regulation (EC) N° 73/2009). It also established comprehensive
common rules for direct support in most sectors. The effect of these reforms has been
reviewed in the "Health Check" 2008, based on which the Council decided on adjustments in
policy and budgetary priorities.

The policy is divided into two pillars: the first pillar consists of a framework for supporting
the income of farmers through the payment of direct aid and a system for managing and
supporting agricultural markets. The second pillar of the CAP provides a framework to
support the development of rural areas of the Community. The first pillar is 100% financed by
the Community budget, whereas the second pillar is co-financed by the Community budget
and those of the Member States. Beginning on 1st January 2007 the programmes for rural

8 Council Regulation (EC) No 1782/2003 of 29 September 2003 establishing common rules for direct
support schemes under the common agricultural policy and establishing certain support schemes for
farmers and amending Regulations (EEC) No 2019/93, (EC) No 1452/2001, (EC) No 1453/2001, (EC)
No 1454/2001, (EC) 1868/94, (EC) No 1251/1999, (EC) No 1254/1999, (EC) No 1673/2000, (EEC) No
2358/71 and (EC) No 2529/2001.
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development have been implemented on the basis of a new strategic planning model based on
a Community framework positions and national strategic plans (see Council Regulation (EC)
No 1698/2005%).

To these two principal pillars could be added another important element of the policy
consisting of the quality policy: notably four specific EU quality schemes have been
introduced to develop geographical indications, organic farming, traditional specialities, and
products from the outlying regions of the EU. These schemes identify to consumers products
having specific qualities resulting from a particular origin and/or farming method.

Since the 2007 financial year the financing of the CAP is regulated by Regulation (EC° No
1290/2005% | which introduced two distinct funds. The first pillar is now financed by the
European Agricultural Guarantee Fund (EAGF) and the second pillar (rural development) is
financed by the European Agricultural Fund for Rural Development (EAFRD).

The implementation of the CAP is a joint responsibility between the Commission and the
Member States, referred to as shared management. While the Commission is responsible for
the overall legal framework and for implementation of the budget, under the shared
management concept, the responsibility for implementation at the level of final beneficiaries
has been delegated to the Member States. The extent of the responsibilities of the Members
States may in particular be considered very extensive as regards the implementation of the
measures of the second pillar for which a "bottom up" approach has been followed that leaves
to the Member States, regions and Local Action Groups much more latitude in adjusting the
programmes to local needs.

Since the Green Paper of 1985, the CAP has been the subject of a continuing and regular
process of reform. This policy also contributed significantly to the regulatory simplification
process notably in 2007 - 2008 by the adoption of the single Common Market Organisation
regulation. A common market organisation (CMO) in the agricultural sector governs 21
sectors which until 2007 were individual CMOs. It provides a single legal framework
governing the domestic market, trade with third countries and rules regarding competition®’.

5.1.2. Report of work donein 2008
5.1.2.1. Management of the "acquis" through committees and experts groups

To ensure that the European Commission's responsibility for the adoption of secondary
legislation is exercised in close consultation with the governments of the Member States,
various committees of government representatives have been set up by the Commission and

8 Council Regulation (EC) No 1698/2005 of 20 September 2005 on support for rural development by the

European Agricultural Fund for Rural Development (EAFRD) — See also Commission Regulation (EC)
No 1974/2006 of 15 December 2006 laying down detailed rules for the application of Council
Regulation (EC) No 1698/2005 on support for rural development by the European Agricultural Fund for
Rural Development (EAFRD) and Commission Regulation (EC) No 1975/2006 of 7 December 2006
laying down detailed rules for the implementation of Council Regulation (EC) No 1698/2005, as
regards the implementation of control procedures as well as cross-compliance in respect of rural
development support measures.
Council Regulation (EC) No 1290/2005 of 21 June 2005 on the financing of the common agricultural
policy.
8 Council Regulation (EC) No 1234/2007 of 22 October 2007 establishing a common organization of
agricultural markets and on specific provisions for certain agricultural products (Single CMO
Regulation).
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are chaired by a Commission's representative. The Commission has thus developed a long
tradition of cooperation with Member States that presents the opportunity to discuss and
prepare the implementation of common rules and to prevent or solve problems related to their
application at an early stage.

In this regard, 226 meetings of 25 management and regulatory committees presented the
opportunity to discuss the implementation of CAP legislation with the representatives of the
Member States. This process also has the effect that Member States are reminded of their duty
to comply with Community law. It should also be noted that as of 1st January 2008 the
application of the “single CMO Regulation” (EC) No 1234/2007 was gradually phased in to
the extent that the previously existing sector-based management committees for the common
organisation of the markets were replaced on a step by step basis by one single management
committee for the Common Organisation of Agricultural Markets (cf. Article 195 of that
Regulation). The transition was finalised in October 2008. The “single CMO-committee” with
5 experts groups replaced 15 sectoral management committees.

Moreover, in 2008 the Commission was assisted by a number of advisory, permanent and
temporary groups of experts (in total 128). These contacts helped to clarify facts and rule out
misunderstandings.

5.1.2.2. Enquiries, problems and complaints management

The examination of complaints from citizens and companies and internally detected cases
gave grounds for the Commission to intervene with the Member States on the basis of article
226 EC in 72 cases covering various fields of the Common Agricultural Policy. In several
cases the Commission referred questions relating to the application of Community law to
Member States using the new EU Pilot system. The eight cases opened in 2008 in the EU
Pilot system concerned different sectors of the CAP.

Particular attention was drawn to the correct application of the Community legislation in the
field of direct payments. This question was raised in two cases. A case concerned the
establishment of the Farm advisory system in Portugal. Two cases concerned the application
of Community legislation in the field of the rural development, namely the eligibility criteria
for Less Favoured Area aids in Finland and the separation between the Managing Authority
and the Paying Agency in Germany. The remaining cases related to other fields of the CAP
such as export refunds, quality of agricultural products or the transparency of beneficiaries of
CAP payments.

5.1.2.3. Management of infringements

In the area of agriculture and rural development, monitoring the application of Community
law under Article 226 of the EC Treaty procedure concentrates on two main objectives:
removing barriers to the free movement of agricultural produce and ensuring that the more
specific mechanisms of agricultural regulations are applied effectively and correctly.

In the context of ensuring that the specific mechanisms of the agricultural regulations are
properly applied in the Member States, specific attention continued to be paid in 2008 to the
application of the milk quota regime. Particular attention was devoted to its application in new
Member States, in parallel with a special enquiry in this area conducted by the Court of
Auditors.

Furthermore, the Commission also examined the compatibility of certain national rules on the
obligatory indication of origin for olive oil in Italy.
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Particular attention has been paid to the treatment of instances of non-compliance with the
Court judgments. In 2008, this resulted in following the progress made by Portugal to
implement a judgment of the Court where the Court declared that, by levying charges on
beneficiaries during the programming period 1994-1999 which were neither voluntary nor
optional and which did not constitute remuneration for services rendered by the
administration, but rather served to finance tasks for which the Portuguese State is
responsible, the Portuguese Republic failed to fulfil its obligations under Council Regulation
(EEC) No 4253/88, as amended by Council Regulation (EEC) No 2082/93% . The
Commission considers that by limiting, for administrative reasons, the reimbursement of the
illegal charges to beneficiaries introducing a request within the final deadline of one month,
Portugal did not fulfil its obligation to implement the Court's judgment correctly in view of
the principles of effectiveness and proportionality. For this reason the Commission opened
Article 228 infringement proceedings against Portugal in 2007. Portugal presented a plan
programming the reimbursement of the amounts resulting from the charges illegally collected
from the beneficiaries.

Furthermore the Commission continued monitoring the application of the so-called "Breakfast
directives", which lay down particular compositional and labelling requirements for the
products including honey, chocolate, jams and fruit juices.* In line with the other priorities
defined in the communication "Europe of results", in 2008 the Commission monitored the
transposition of one agricultural directive. Following the adoption of the Council Directive
2007/61/EC™, which provided for the deadline for transposition of 31st August 2008, the
Commission, taking account of its priorities, closely scrutinised the communication of the
national transposition measures. In October 2008 the Commission has opened infringement
proceedings against Belgium, the Czech Republic, Greece, Italy, Cyprus, Luxembourg,
Portugal and Romania for non-communication of national transposition measures of Council
Directive 2007/61/EC.

More specifically, concerning chocolate (Directive 2000/36/EC), the Commission has decided
to refer Italy to the Court of Justice for failing to amend its legislation on the labelling of
chocolate products. Infringement proceedings have been opened against Italy because the
Commission considers that the indication "pure chocolate" cannot guarantee accurate and
impartial information for the consumer. In fact, this system of labelling creates a situation in
which chocolate containing vegetable fats other than cocoa butter may be perceived by the
consumer as being a lower-quality product than "pure chocolate" — which would contain fat
exclusively in the form of cocoa butter. But in its judgment of 16 January 2003 in Case C-
14/00 Commission v Italian Republic the Court of Justice considered that the addition to
cocoa and chocolate products of vegetable fats other than cocoa butter did not entail
substantial alteration of their composition or nature. In order to comply with the mechanism

8 Judgment of 5 October 2006 in case C- 84/04, Commission v. Portuguese Republic, Rec 2006, p.I-

9843.

The list of products is not exhaustive. The products referred to above due to their nature and constant
consumption require particular supervision of the application of the following directives: Council
Directive 2001/110/EC of 20 December 2001 relating to honey , Directive 2000/36/EC of the European
Parliament and of the Council of 23 June 2000 relating to cocoa and chocolate products intended for
human consumption,Council Directive 2001/113/EC of 20 December 2001 relating to fruit jams, jellies
and marmalades and sweetened chestnut purée intended for human consumption and Council Directive
2001/112/EC of 20 December 2001 relating to fruit juices and certain similar products intended for
human consumption.

%0 Council Directive 2007/61/EC of 26 September 2007 amending Directive 2001/114/EC relating to

certain partly or wholly dehydrated preserved milk for human consumption.
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introduced by Directive 2000/36/EC for providing the consumer with neutral and objective
information, the Italian rules should refer either to the absence of vegetable fats other than
cocoa butter or to the sole presence of the fat concerned, namely cocoa butter.

5.1.2.4. Petitions

In 2008 the Commission received 5 petitions related to agriculture which covered a wide
range of issues such as obtaining EU agricultural subsidies under the single farm payment
system in Romania, implementation of agricultural policies in the Republic of Bulgaria, and
suspension of production at the 'Lublin' sugar factory in Poland.

5.1.2.5. New legislation

2008 has been a very active year in pursuing the reforms of the Common agricultural Policy
and particularly with the successful outcome of the "Health check" reflection process
launched in 2007 on how to improve the efficiency of the Common Agricultural Policy in the
future.

Approval of the" Health check”

Indeed, on 20 November 2008 EU agriculture ministers reached a political agreement on the
Health Check of the Common Agricultural Policy. These political adjustments have been
formalised by Council Regulations (EC) N° 72/2009, 73/2009 and 74/2009°'. The Health
Check modernises, simplifies and streamlines the CAP and removes restrictions on farmers,
thus helping them to respond better to signals from the market and to face new challenges.
The modifications concern the main areas of the CAP: direct aid system, market instruments
and rural development policy. Among a range of measures, the agreement abolishes arable
set-aside, increases milk quotas gradually leading up to their abolition in 2015, and converts
market intervention into a genuine safety net. The Health Check also concluded that rules for
direct payments have been reviewed and simplified. Ministers also agreed to increase
modulation, whereby direct payments to farmers are reduced and the money transferred to the
Rural Development Fund. This will allow a better response to new challenges and
opportunities faced by European agriculture, including climate change, the need for better
water management, the protection of biodiversity, and the production of green energy.
Member States will also be able to assist dairy farmers in sensitive regions adjust to the new
market situation.

Reform of specific market instruments

o Council Regulation (EC) No 72/2009 of 19 January 2009 on modifications to the Common
Agricultural Policy by amending Regulations (EC) No 247/2006, (EC) No 320/2006, (EC) No
1405/2006, (EC) No 1234/2007, (EC) No 3/2008 and (EC) No 479/2008 and repealing Regulations
(EEC) No 1883/78, (EEC) No 1254/89, (EEC) No 2247/89, (EEC) No 2055/93, (EC) No 1868/94, (EC)
No 2596/97, (EC) No 1182/2005 and (EC) No 315/2007; Council Regulation (EC) No 73/2009 of 19
January 2009 establishing common rules for direct support schemes for farmers under the common
agricultural policy and establishing certain support schemes for farmers, amending Regulations (EC)
No 1290/2005, (EC) No 247/2006, (EC) No 378/2007 and repealing Regulation (EC) No 1782/2003
and Council Regulation (EC) No 74/2009 of 19 January 2009 amending Regulation (EC) No 1698/2005
on support for rural development by the European Agricultural Fund for Rural Development (EAFRD).
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2008 was not only the year of the Health Check. The Commission also launched the School
fruit programme, encouraging good eating habits in young people’”. It took an important step
in simplifying the marketing standards for fruits and vegetables’. Besides simplification of
CMO rules (for instance simplifying and reducing the number of products for which import
and export licences are required and with a horizontal Regulation concerning private storage
replacing sectoral ones), the acquis concerning several sectors was modified to a greater or
lesser extend in 2008.

The spirit drinks Regulation (EC) No110/2008 established a clear and simplified framework
for the definition, description, presentation, labelling and the protection of geographical
indications of spirit drinks ™.

The wine reform initiated in 2006 resulted in Council Regulation (EC) No 479/2008 on the
common organisation of the market in the wine sector which had as its principal aim to
reinforce competitiveness’ entered into force on lst August 2008 except for certain
regulatory measures (wine making practices, geographical indications and labelling) which
enter into force one year later. This new organisation is simpler than its predecessor, transfers
considerable power and responsibility to Member States via the national support programmes
and strengthens the legislative support for quality via the registration and protection rules for
products with designation of origin or geographical indication status. It also sets a clear
framework for the production potential in the sector, provides a solution to the long-standing
problem of non-respect of planting restrictions and also fixes an end date for these planting
restrictions (1.1.2016 with an option for Member States to extend for some cases). The
Commission adopted Regulation (EC) No 555/2008 implementing the first phase of the
reform concerning support programmes, trade with third countries, production potential and
controls in the wine sector’®. Further implementing rules are being prepared concerning wine
making practices and geographical indications.

The single CMO project was continued. The Council adopted Regulation (EC) No 361/2008"”
which integrated fruit and vegetables into the single CMO following the reform of the sector.
The Commission also made a proposal to the Council”® for the of integration wine into the

%2 Council Regulation (EC) No 13/2009 of 18 December 2008 amending Regulations (EC) No 1290/2005
on the financing of the common agricultural policy and (EC) No 1234/2007 establishing a common
organisation of agricultural markets and on specific provisions for certain agricultural products (Single
CMO Regulation) in order to set up a School Fruit Scheme.

% Commission Regulation (EC) No 1221/2008 amending Regulation (EC) No 1580/2007 laying down
implementing rules of Council Regulations (EC) No 2200/96, 2201/96 and 1182/2007 in the fruit and
vegetable sector as regards marketing standards.

o Regulation (EC) No 110/2008 of the European Parliament and of the Council of 15 January 2008 on the

definition, description, presentation, labelling and the protection of geographical indications of spirit

drinks and repealing Council Regulation (EEC) No 1576/89.

Council Regulation (EC) No 479/2008 of 29 April 2008 on the common organization of the market in

wine, amending Regulations (EC) No 1493/1999, (EC) No 1782/2003, (EC) No 1290/2005, (EC)

No 3/2008 and repealing Regulations (EEC) No 2392/86 and (EC) No 1493/1999.

Commission Regulation (EC) No 555/2008 laying down detailed rules for implementing Council

Regulation (EC) No 479/2008 on the common organisation of the market in wine as regards support

programmes, trade with third countries, production potential and on controls in the wine sector.

o Council Regulation (EC) No 361/2008 of 14 April 2008 amending Regulation (EC) No 1234/2007
establishing a common organisation of agricultural markets and on specific provisions for certain
agricultural products (Single CMO Regulation).

% COM (2008) 489 final.
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single CMO. Adoption of this proposal would complete the simplification process by bringing
the last free-standing sector into the single CMO.

The tobacco and hops "acquis" were modified by the adoption of Commission regulations
following the application of the single CMO Regulation to those sectors on 1 July 2008.

Direct payments and cross compliance

Beyond the scope of the "Health check" exercise, Community law in the direct payments
sector was subject to several changes aiming, for instance, to adapt the implementation
rules”. As regards cross compliance changes were made to improve in terms of efficiency and
simplification the rules governing the implementation of this system according to the
conclusions of the report to the Council'®™ on this matter (minor infringements and a "de
minimis" rule for sanctions)'"

Rural development'*

Designed to take further the policy review initiated with the 2003 reforms some of the main
issues addressed by the "Health Check" were climate change, bio-energy, water management,
and biodiversity and identified as crucial and new challenges for European agriculture. A
specific support for innovation related to these priorities shall facilitate the strengthening of
these priorities.

Additionally accompanying measures in the dairy sector have been identified as a further
crucial and new challenge for European agriculture. As of Ist January 2010 Member States
shall provide support in their rural development programs in accordance with their specific
needs for types of operations addressing the new challenges which will be equal to the
amounts from modulation.

More funding will be available to the Member States via an increase in compulsory
modulation and the introduction of progressive modulation in order to address these
challenges, beginning in 2009 (available in rural development from 2010). A higher
Community co-financing rate on increased modulated funds will be available for these new
challenges but also for the amounts from unspent funds from the 1st pillar (standard rate:
75%; convergence regions: 90%).

% Commission Regulation (EC) No 319/2008 of 7 April 2008 amending Regulation (EC) No 795/2004
laying down detailed rules for the implementation of the single payment scheme provided for in
Council Regulation (EC) No 1782/2003 establishing common rules for direct support schemes under
the common agricultural policy and establishing certain support schemes for farmers, and Regulation
(EC) No 796/2004 laying down detailed rules for the implementation of cross-compliance, modulation
and the integrated administration and control system provided for in Council Regulation (EC)
No 1782/2003.

100 COM(2007) 147 final, 29.3.2007.

101 Council Regulation (EC) No 146/2008 of 14 February 2008 amending Regulation (EC) No 1782/2003

establishing common rules for direct support schemes under the common agricultural policy and

establishing certain support schemes for farmers and Regulation (EC) No 1698/2005 on support for
rural development by the European Agricultural Fund for Rural Development (EAFRD).

The picture given in this paragraph indicates the evolutions occurred in 2008 and does not take into

account the modifications introduced by Council Regulation (EC) XXXX/XXXX [amending

Regulation (EC) No 1698/2005 on support for rural development by the European Agricultural Fund for

Rural Development (EAFRD) and Regulation 1290/2005 on the financing of the common agricultural

policy] which had not yet been adopted when this report was drafted.

102

82

EN



EN

Selecting which of the new challenges will be reinforced with the additional resources from
the 'Health Check' should be based on an assessment of the needs in each Member State.
Member States will therefore have to revise their national strategy plans and their rural
development programs and have to submit them to the Commission no later than 30th June
2009. New Member States will not have to modify their national strategy plans and the
deadlines to revise and submit their rural development programs will be 30th June 2012
regarding the EU-10. As for Bulgaria and Romania the rules for modulation will not apply at
all before 2013.

Quality policy

Quality: Quality being one of the EU's strengths to compete on a global market and respond
to consumer demand, the Commission decided to launch a reflection process to improve
European quality policy. In order to be in a position to do so, the Commission wished to first
have the benefit of being appraised of the opinion of stakeholders. For that reason, the
Commission released, on 15 October 2008, a “Green Paper on Agricultural Product Quality
Policy: product standards, farming requirements and quality schemes” (COM (2008) 641
final), opening a public consultation exercise until 31.12.2008. Building on the operation of
current EC quality policy instruments, the conclusions of the Food Quality conference in
2007, and studies on food quality assurance and certification schemes, the Green Paper refers
to a range of policy ideas and options and is a first step towards a possible revision of policy.

Organic: The Community organic farming legislation underwent a profound revision process
based on the European Action Plan for Organic Food and Farming (COM (2004) 415 final). A
milestone of this process is the new Council Regulation (EC) No 834/2007 on organic
production and labelling of organic products'®, supplemented by implementing regulations
adopted in 2008 (Regulations (EC) No 889/2008'** on production, labelling and control and
Regulation (EC) No 1235/2008'% on import of organic products). These Regulations replace
the old Regulation (EEC) No 2092/91 as from 1 January 2009 onwards.

Clearance of accounts

In 2008, the Commission adopted Regulation (EC) No 1034/2008'% amending Regulation
(EC) No 885/2006 with a view to strengthening and improving the recovery of irregular
payments from final beneficiaries.

103 Council Regulation (EC) No 834/2007 of 28 June 2007 on organic production and labelling of organic

products and repealing Regulation (EEC) No 2092/91.

Commission Regulation (EC) No 889/2008 of 5 September 2008 laying down detailed rules for the

implementation of Council Regulation (EC) No 834/2007 on organic production and labelling of

organic products with regard to organic production, labelling and control.

103 Commission Regulation (EC) No 1235/2008 of 8 December 2008 laying down detailed rules for
implementation of Council Regulation (EC) No 834/2007 as regards the arrangements for imports of
organic products from third countries.

106 Reéglement (CE) n o 1034/2008 de la Commission du 21 octobre 2008 modifiant le réglement (CE) n o
885/2006 portant modalités d’application du réglement (CE) n o 1290/2005 du Conseil en ce qui
concerne 1’agrément des organismes payeurs et autres entités ainsi que 1’apurement des comptes du
FEAGA et du FEADER.
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5.1.2.6. Preventive measures

In the field of prevention the Commission continues to be active as the following actions
demonstrate.

Comitology

As already referred to, the Commission makes use of the management and regulatory
committees, advisory, permanent and temporary groups of experts to promote better
implementation and identifying and addressing potential problems as early as possible.

In order to contribute to the smooth application of sectoral regulations, bilateral meetings
were organised regularly with Member States in the margins of the Committee meetings.
Where needed, missions to MS capitals to receive a global view of procedures and practices at
national level were also organised. “Bilaterals” with MS provided the competent services of
the Commission with the opportunity to deal positively with some recurrent problems
encountered by MS in the drafting of applications as well as in interpretation of a number of
legislative provisions. The Commission also provided practical suggestions to improve the
quality of applications, for instance in the quality sector, for registration and amendments.
This contributed to reducing time-consuming formal exchanges concerning Commission
requests for additional information. Regarding the preparation of the transposition of Council
Directive 2007/61/EC, the Commission placed the question on the agenda of the single CMO
committee on several occasions in order to follow the progress made by the Member States
and to offer any assistance if needed for transposition. In the context of the implementation of
the fruit and vegetable reform, the responsible agricultural department prepared 32
interpretation notes, including 94 FAQ.

Moreover, a register of interpretative notes on agricultural law (called RIPAC) has existed for
a long time and new interpretative notes are regularly being created and put in that register
accessible for the Member States. The notes are usually drawn up as a result of a written or
oral question posed by a Member State.

Technical standards directive (Directive 98/34/EC)

Directive 98/34/EC of the European Parliament and of the Council of 22 June 1998 laying
down a procedure for the provision of information in the field of technical standards and
regulations requires Member States and Members of the European Free Trade Association
who have signed the Agreement on the European Economic Area plus Switzerland and
Turkey to give each other and the Commission prior notification of all draft rules containing
technical standards or rules in order to avoid creating new barriers to trade in the internal
market. As such, this directive can be considered as an ideal preventive instrument enabling
the filtering of any national technical rule that could jeopardize the functioning of the internal
market.

In this context, in 2008 the relevant departments of the Commission were formally consulted
on 74 notifications relating to the agricultural sector. Examination of these draft texts
subsequently led to the issuing of five comments and six detailed opinions.

Furthermore, concerning the obligatory indication of origin for olive oil in Italy the
Commission issued a "blockage" on a notified draft national measure intended to replace a
decree which is the subject of on-going infringement proceedings. The notified measure was
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therefore subject to both a detailed opinion and a blocking decision by the Commission until
1* May 2009.

Simplification

The Commission strategy for simplifying the regulatory environment (COM(2005)535) set
out an ongoing simplification programme of measures to be adopted between 2005 and 2008
with a view to improving the quality and effectiveness of the "acquis". As far as the
agricultural sector is concerned, the Communication on Simplification and Better Regulation
for the Common Agricultural Policy (COM (2005) 509) led to the creation of the rolling
Common Agricultural Policy Simplification Action Plan. The Action Plan is used to identify,
plan and monitor the implementation of the simplification projects within the agricultural
sector. Launched at the end of 2006, it has evolved from 20 to around 50 projects; 43 projects
have already been implemented (removal of the obligation to have a licence for beef exports
without export refunds, end of the obligation for a farmer to have a plot of land at his disposal
for at least 10 months in order to apply for direct payments, for imports, licence requirements
were reduced from 500 to 65 and for exports, only 43 licence requirements remain., etc).
Simplification is aided by the reforms of the sugar, wine and fruit and vegetable sectors and
the inclusion of these sectors into the Single Payment Scheme and the single CMO.

On technical aspects, it is interesting to mention that almost 300 obsolete acts have been
repealed. The adoption of the single CMO replaces 21 individual common market
organisations with one, reducing the number of articles from around 920 to around 230 and
repealing 78 Council acts. The number of legal instruments for State Aid has been reduced
from six to three. A new IT system ISAMM, to facilitate the exchange of information between

the Commission and the Member States, is in its final development phase'”’.

Assessment of rural development programs

In 2008 Commission went on with the appraisal of the new rural development programs.
Indeed, 2008 was marked by the completion of the approval of rural development programs, as
25 out of the total of 94 programs which had already received a favorable opinion of the Rural
Development Committee in December 2007 or for which the main preparatory work was
finished by the end of 2007 were formally approved by the Commission in early 2008
following the carry-over of commitment appropriations from 2007 to 2008, according to
Article 9 (2) of the Financial Regulation. The remaining 15 programs were approved
throughout the year. The Commission launched the European Network for Rural Development
provided for in Article 67 Council Regulation (EC) No. 1698/2005. In February 2008 also
three pre-accession assistance programs under IPARD were formally approved by the
Commission after having received a favorable opinion of the Rural Development Committee
in December 2007 and after the related commitment appropriations were carried over from
2007 to 2008, according to Article 9 (2) of the Financial Regulation. The programs were
modified by Commission decisions in October and December 2008 to take account of the
2010 financial allocations as decided in the multi-annual indicative planning documents
(MIPDs and to remove certain inconsistencies and to amend editorial shortcomings).

107 For a comprehensive updated presentation on simplification in agriculture, see: Communication from

the European Commission to the Parliament and the Council "A simplified CAP for Europe - a success
for all (COM(2009) 128 final).
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Moreover, in the framework of the design of the modifications of the implementing rules of
the EAFRD (amending Regulation (EC) No 1974/2006) the new rules have been explained to
Member States in order to provide clarity. Desk officers are given guidance through training
courses in order to give the necessary assistance to the Member States during the consultation
processes regarding the modification of programs including monitoring and evaluation issues.

Clearance of accounts

EAGF and EAFRD expenditure is implemented under shared management through a
comprehensive management and control system based on four levels consisting of **:

— A compulsory administrative structure at the level of the Member States:
management and control of the expenditure is entrusted to dedicated paying
agencies, which prior to their operation must be accredited by the Member States
on the basis of a comprehensive set of accreditation criteria laid down in
Community law.

— Detailed systems for ex-ante controls and dissuasive sanctions: These systems are
to be applied by the paying agencies and contain some common features and
special rules tailored to the specificities of each aid regime. The systems generally
provide for exhaustive ex-ante administrative controls of 100% of the aid
applications, cross-checks with other databases where this is considered
appropriate as well as pre-payment on-the-spot controls of a sample of
transactions ranging between 1% and 100%, depending on the risk associated with
the regime in question. If the on-the-spot controls reveal a high number of
irregularities, additional controls must be carried out.

In this context, the by far most important system is the I[ACS (Integrated
Administration and Control System), which in financial year 2008 covered 87.5% of
EAGF expenditure (EUR 36 906.5 million out of EUR 42 181.2 million). To the
extent possible, the IACS is also used to manage and control rural development
measures relating to parcels or livestock, which in 2008 accounted for around 73% of
payments under the EAFRD (excluding advances).

— Ex-post controls: In addition to the ex-ante controls, all aid measures other than
direct payments covered by the IACS are subject to ex-post controls under either
Council Regulation (EC) No 485/2008 or, for rural development measures,
Commission Regulation (EC) No 1975/2006. Moreover, the paying agencies'
annual accounts and the functioning of their internal control procedures are
verified and certified on an ex-post basis by the certification bodies.

— Clearance of accounts: The clearance of accounts through the Commission
consists of both an annual financial clearance and a multi-annual conformity
clearance.

Taken together, these four levels are designed to ensure the legality and regularity of the
transactions at the level of the final beneficiaries. In the current context of the report on the
application of Community law, the conformity clearance mechanism is particularly worth

108 For more explanations on the management of the agricultural budget and its audit tools, see:

http://ec.europa.eu/agriculture/fin/clearance/factsheet _en.pdf.
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mentioning as it pertains to the correct application of the legislation establishing the common
agricultural policy.

Indeed, meanwhile the financial clearance covers the integrality, accuracy and veracity of the
paying agencies' accounts, the conformity clearance relates to the legality and regularity of the
underlying transactions. It is designed to exclude from Community financing expenditure
which has not been executed in compliance with Community rules, thus shielding the
Community budget from expenditure that should not be charged to it (financial corrections). In
contrast, it is not a mechanism by which irregular payments to beneficiaries are recovered,
which according to the principle of shared management is the sole responsibility of Member
States. Financial corrections are determined on the basis of the nature and gravity of the
infringement and the financial damage caused to the Community. Where possible, the amount
is calculated on the basis of the loss actually caused or on the basis of an extrapolation. Where
this is not possible, flat-rates are used which take account of the severity of the deficiencies in
the national control systems in order to reflect the financial risk for the Community. Where
undue payments are or can be identified as a result of the conformity clearance procedures,
Member States are required to follow them up by recovery actions against the final
beneficiaries. However, even where this is not possible because the financial corrections only
relate to deficiencies in the Member States' management and control systems, financial
corrections are an important means to improve these systems and, thus, to prevent or detect
and recover irregular payments to final beneficiaries. The conformity clearance thereby
contributes to the legality and regularity of the transactions at the level of the final
beneficiaries.

In 2008, the Commission adopted three conformity clearance decisions:

» Decision 2008/321/EC of 8 April 2008 excluding an amount of EUR 83.00 million
from Community financing;

» Decision 2008/582/EC of 8 July 2008 excluding an amount of EUR 410.31 million
from Community financing;

* Decision 2008/960/EC of 8 December 2008 excluding an amount of EUR 528.53
million from Community financing.

Moreover, in 2008, the Commission carried out 120 on-the-spot missions in the Member
States and launched 138 desk checks. These audits covered 47.6% of total EAGF and EAFRD
expenditure.

While the financial consequences will only be determined at the end of the conformity
clearance procedures, the results of the audits are already known. Most of the audits
performed in 2008 have not revealed any deficiencies in the control systems which would
suggest that those systems are ineffective in determining the eligibility of claims or preventing
irregularities'?’.

109 For a more detailed description of the conformity clearance activities, see the 2008 Annual Activity

Report of the Directorate General for Agriculture and Rural Development
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5.2. Evaluation

5.2.1. General evaluation

Taking into account the volume of Community law currently in force in the agricultural
sector, the "acquis" in the agricultural sector may be considered as globally stable and
manageable or subjected to technical up-dating or clarification effected through Comitology
(see above). This updating is not generally expected to be controversial or difficult to
implement due to the well-established and well-understood framework in which this will take
place and given previous experience of the relatively smooth adoption and timely entry into
effect of this type of measure.

In the agricultural sector it may be considered that preparatory working contacts between
experts, review of problems arising and multilateral and/or bilateral exchange of information
constitute proportionate and sufficient means to ensure correct implementation. Furthermore,
besides its role in the adoption of implementing rules, the Management Committees, which
meet regularly, are a privileged forum for the exchange of information and best practise
between MS and the Commission.

In any case, as already explained, the agricultural sector makes use of the clearance of
accounts mechanisms to monitor through its audits the application of secondary agricultural
legislation.

5.2.2. Sector based remarks

5.2.2.1. Market instruments

As regards the functioning of this sector-based "acquis", no major problems were encountered
in 2008. The "acquiS"' can be considered as stable providing a generally satisfying situation.

In line with the priorities defined in the 25™ report to EP for agricultural sector, particularly
regarding the follow up of the application of the fruit and vegetables CMO reform, this new
legislation has being monitored and managed through the adoption of implementation
measures and through interpretative notes regarding Regulation (EC) N°1580/2007 that led to
a globally satisfying situation. No new enforcement proceedings were required. The same
may be stated concerning the wine and sugar sectors subject to reform.

The audits performed in 2008 (covering such aid schemes as export refunds, sugar and

industrial use, fruits and vegetable, wine restructuring and grubbing up, public storage, etc)

generally show a very high degree of conformity by Member States' .

5.2.2.2. Direct payments and cross compliance

Direct payments scheme

1o Deficiencies which would suggest that the control system in question is ineffective in determining the

eligibility of claims or preventing irregularities, were detected in only the following Member States for
quite specific schemes or geographical regions that were: Bulgaria (wine restructuring, France
(POSEIDOM implementation in Réunion), Greece (dried grapes expenditures), Italy (Citrus processing
in Sicily and Calabria).
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The "acquis" in the direct payments sector is stable and its application by the Member States
was generally satisfactory but some specific issues have created implementing difficulties for
Member States, for example regarding the ownership of payment entitlements.

One of the principles behind the CAP Reform is that EU support should benefit the active
farmer. However, in some Member States (Germany, Finland, The Netherlands) a legal
controversy arose between tenants and landowners about the ownership of entitlements.
Landowners want to recover entitlements from tenants upon expiry of the lease agreement. A
ruling of the Dutch lease tribunal confirmed that the entitlements shall return to the
landowners. The granting of direct payments was never based on the ownership of the land
but on the agricultural activity exercised on that land. The purpose of the Single Payment
Scheme (SPS) is to provide security of income for active farmers, thus making the SPS
entitlements personal in character and therefore tied to the individual concerned. Unless
agreed otherwise by private contract, a landowner who had leased out his land would not have
any right to intervene in what happens to payment entitlements allocated to his tenant, even
upon expiry of the lease agreement (ref. Article 46 of Council Regulation 1782/2003). The
Commission requested Finland to change a provision in its national law and it subsequently
amended it. The Commission is seeking further clarifications on this amendment. According
to the Commission, the Dutch law is in conformity with Community rules. However, the
ruling of the Dutch lease tribunal is not in line with Regulation (EC) No 1782/2003. This case
is now subject to a referral to the Court of justice for preliminary ruling (Case C-470/08 — Van
Dyck).

As regard the implementation of control mechanisms by the Member States, audits performed
in 2008 showed that the basic elements of IACS were established and generally operational.
Significant IACS control deficiencies which would suggest that the system is ineffective in
determining the eligibility of claims or preventing irregularities, were only detected in
Cyprus, Malta and Romania. As regards Greece, it has to be noted that the most recent on-the-
spot audit in this Member State has shown that it has carried out its action plan and that an
operational LPIS-GIS is now in place. Regarding the entitlements, in the period 2005-2007 all
Member States except Malta and Slovenia (envisaged 2009) have been subject to audits.
These audits showed generally no major weakness.

Cross compliance

Regarding cross compliance, which was identified as a priority in the 25" report to the EP on
monitoring the application of Community law, its scope was subject in the past to criticisms
from both farmers and national administrations (report to the Council on the application of the
system of cross compliance establishing common rules for the direct support schemes under
the common agricultural policy and establishing certain support schemes for farmers'''. The
main problems highlighted were that certain provisions were not directly related to farming
activity. The lack of flexibility of the GAEC framework was also emphasised. The
management of cross compliance was also subject to criticisms because it was seen as too
complicated. In particular the improvements made to the first pillar in 2007 following the
report to the Council were not applicable to the second pillar.

The Health Check has addressed these issues. The provisions not related to farming activity
have been withdrawn from the scope of cross compliance and the possibility to apply certain

H COM(2007)147final of 29 March 2007.
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GAEC standards on an optional basis has been recognised, while clarifying that no standards
may be defined which are not provided for in the EU context. The management rules have
also been reviewed at Council level to extend the simplification already made to direct
payments also to rural development. Changes to the implementing rule have furthermore
better harmonised the management rules between direct payments, rural development and
wine. The Council has however concluded the Health Check discussion on cross compliance
with a request to pursue the efforts of simplification.

The European Court of Auditors has issued in 2008 a report on cross compliance''”. It
recommends inter alia that Member States better define obligations at farm level and
recommends also further streamlining of the functioning of the system of cross compliance.

5.2.2.3. Rural development

Taking in account the approval procedure by the Commission of rural development
programmes (see above), the global situation of their application may be considered as
stabilised and globally satisfactory, unless, in the light of the recent approval of these
programmes, experience is not enough to base clear conclusions on what the main problems
could be. The audits performed in 2008, mainly concentrated on Axis 2 and more specifically
on agri-environmental measures, did not reveal control deficiencies which would suggest that
the system in question is ineffective in determining the eligibility of claims or preventing
irregularities. However, the control systems in relation to Axis 2 measures could still be
further improved.

5.2.2.4. Quality policy

Quality

Whilst Community agricultural product quality legislation could be described as a fairly
stable "acquis" characterised by a globally satisfactory situation, nonetheless, in the course of
analysis of this field, it has become clear that a strategic framework for EU action is needed in
the short term and could usefully be included in a Communication. Moreover, the existing EU
quality schemes (geographical indications and traditional specialities) and measures are in
need of attention and a policy review could be envisaged. In particular, procedures should be
streamlined and simplified, as applications from Member States are often incomplete and it
appears that in a number of cases Member States do not carry out their examination of
applications properly before submission to the Commission. These problems should be
tackled within the framework of the above mentioned revision of the Quality Policy.

Organic

Regarding the implementation of the Community rules regarding organic products,
with this new legislative framework (see above), the situation is significantly
improved. For the first time, the objectives and principles of organic farming are
defined at EU level. Competences between the Commission and the Member States
are clearly fixed. Controls are under the responsibility of Member States and
logically placed under the roof of the Official Food and Feed Control (OFFC)
established by Council Regulation (EC) No 882/2004. The implementing rules have
been simplified wherever it was possible with the agreement of the Member States in

1 Special Report 8/2008.
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the relevant Regulatory Committee, and derogations made truly exceptional.
However no new development was undertaken, apart from organic yeast rules.

Against this background, the global situation of application of these rules may be considered
as stabilised and globally satisfactory. Furthermore, given the recent approval of these rules,
experience is not enough to base clear conclusions on what the main problems could be. It is
not expected that application or enforcement would create special difficulties as most of the
new legislation is directly inspired by the previous one. However, some recent cases seems to
indicate that the accreditation of control bodies which is now a formal obligation to be
respected by the Member States when they delegate their control tasks, may be a field where
certain control bodies experienced difficulties, apparently due to delays in obtaining the
necessary accreditation certificate from the relevant authority.

5.2.2.5. Technical standards directive (Directive 98/34/EC)

Following the information available to the Commission the functioning of Directive 98/34/EC
in the agricultural sector appears to be satisfactory. In 2008 there were, for example, no
infringement procedures launched against the Member States for not following detailed
opinions.

One less significant exception to the smooth functioning of Directive 98/34/EC was the
Latvian request in May 2008 to get one of their notifications, regarding requirements for
integrated production, treated in accordance with the urgent procedure laid down in Article
9(7) of Directive 98/34/EC. This provision stipulates that certain cases, occasioned by serious
and unforeseeable circumstances relating to the protection of public health or safety, the
protection of animals or the preservation of plants must be treated urgently.

Latvia justified their request for an urgent procedure by stating that unless the notified rules
were adopted urgently the legal basis for integrated agricultural production and the control of
this process would not be possible. This would, in turn, prevent the Latvian farmers from
profiting from the aid foreseen in the Rural Development Plan (RDP) for 2007-2013.
However, Commission's examination of the request showed that the reasons given by Latvia
would not satisfy the requirements for an urgent procedure as laid down in Article 9(7) of
Directive 98/34/EC as the notified measure did not relate to a serious and unforeseeable
situation. The Latvian request was therefore rejected.

5.3. Evaluation results
5.3.1. Priorities and action planed 2009
5.3.1.1. Legislative and management priorities and action programming 2009
Market instruments

Beyond the ongoing pursuit of legal and operational simplification, , including the completion
of the single CMO by the integration of the wine sector, balanced against protection of the
budget expenditures and the principles of subsidiarity and shared management of the budget,
or simplification of the hops regime by eliminating the burdensome requirements to register
cultivation contracts, the Commission will launch the process needed for the adoption of the
second phase of the wine reform notably concerning three draft regulations, two of which are
subject to consultation of WTO partners in the context of the Agreement on Technical
Barriers to Trade. These regulations concern wine-making practices and restrictions,
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Protected Designation of Origin (PDO) and Protected Geographical Indication (PGI) wines,
traditional terms, labelling and presentation of certain wine sector products, the vineyard
register, obligatory declarations and accompanying documents. Simplification initiatives are
still being drafted for intervention, electronic data communication, food aid for most deprived
persons, and the fruit juice directive. Moreover, the Commission is taking necessary step to
contribute to the evaluation of the tobacco and hops regimes and to amend the "acquis" if
necessary, to establish new procedures for Community registration of PDOs and PGIs in the
wine sector and of PGIs in the spirit drinks sector. The adoption of the draft amendments to
Regulation (EC) N° 1019/82 on marketing standards for olive oil which introduces an
obligation to indicate the origin on the labels of extra virgin and virgin olive oils should put an
end to the difficulties encountered in this sector with Italy that had established a system of
compulsory origin labelling on olive oil packaging.

The financial and economic situation in Member States and globally are having an impact on
agricultural products. An additional priority for the moment is to monitor the market situation
for each of the products. The price volatility, in particular in the milk sector, requires sharp
market monitoring and quick reactions by using the existing market measures as reviewed
under the "Health check".

Direct payments and cross compliance

The proper application of the newly revised legislation in the context of the Health check
requires the adoption of detailed implementing rules, particularly for Regulations (EC)
N°73/2009 and 74/2009. New implementing regulations will include recasts of Commission
Regulations (EC) No 795/2004, 796/2004 and 1973/2004 to establish the implementing rules
of Regulation (EC) No 73/2009 needed for 2009 and a cleaning up of obsolete rules as well as
implementing rules needed as from 2010 (especially regarding Articles 68 to 72 of Regulation
(EC) No 73/2009). Moreover, the Commission intends to provide advice to Member States
regarding the implementation of these regulations and to continue with efforts on
simplification of the functioning of cross compliance.

Rural development

The implementation of the Health Check implies the modification of the Implementing Rules
of the EAFRD (amending Regulation (EC) No 1974/2006). The implementing rules for
controls in rural development, Regulation (EC) No 1975/2006, will be amended in order to
clarify and simplify it and to take into account changes made to Regulation (EC) No 796/2004
which has been amended several times and to which there are cross-references.

Regulation (EC) No 1975/2006 already sets out an application deadline for payment claims
for area and animal-related measures. This deadline is in accordance with that one set for the
first pillar and aligns the system with IACS. In order to guarantee better cash flow for the
beneficiaries and to further streamline the controls of area and animal-related measures under
the first and second pillar and to guarantee the quality of the controls, a payment deadline for
these measures is proposed to be set in Council Regulation (EC) No 1698/2005.

As a consequence of the Health Check and the European Economic Recovery Package, which
will imply additional financial resources for rural development, all National Strategy Plans
and consequently Rural Development Plans have to be revised.

Quality policy
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Quality: In order to ensure a more efficient application of the Regulations, the ongoing
productive bilateral "dialogue" with MS will be enhanced. A priority will be also to build on
continuous improvements in scrutinizing techniques applied to applications, so as to further
accelerate the treatment of files and management of the relevant procedures. In the light of the
potential for inconsistencies stemming from the independent development of the diverse
instruments that comprise agricultural product quality policy, the need to ensure overall
coherence cannot be overstated. Therefore, a comprehensive and coherent global package on
Quality will be the essential element. Contributions received from respondents to the public
consultation of the Green Paper on agricultural product quality policy provide the basis for the
Commission’s Communication, to be adopted in May 2009.

Organic: The proper application of the newly revised organic Community legislation requires
the adoption of detailed implementing rules also in new fields like organic aquaculture and
organic wine. The scope of the Community rules was extended to these fields so as to
harmonize private and national rules for a better functioning of the market and to respond to
increased consumer demand. The implementing rules will be adopted within the framework of
the Comitology procedure. A Regulatory Committee, namely the Standing Committee for
organic farming (SCOF) must deliver its opinion before adoption of the new rules by the
Commission. Beside this role, the SCOF meets regularly to exchange information and to
discuss best practices in Member States. Regarding the difficulties encountered with
accreditation bodies, if they cannot be solved by MS, before opening infringement
proceedings, a satisfactory solution will be looked for though bilateral contacts and open
discussion of problems encountered by the Member States within the Standing Committee of
Organic Farming (SCOF).

Clearance of accounts

For 2009, the annual work plan foresees 139 conformity audits with missions plus 5 IT audits
and several desk checks of which the number is estimated to be around 50 based on last years'
experience.

5.3.1.2. Enforcement priorities

As already mentioned, in the area of agriculture and rural development, monitoring the
application of Community law under Article 226 EC proceeding concentrates on two main
objectives: removing barriers to the free movement of agricultural products and ensuring that
the more specific mechanisms of agricultural regulations are applied effectively and correctly.

In the use of the infringement procedure, priority will be granted to cases which raise issues
concerning the compatibility of Member States' legislative, regulatory or administrative
measures with Community agricultural rules and to cases where Member States concerned
refrain from applying the aforementioned common rules, in both cases where such problems
jeopardize the effectiveness of important mechanisms of the common agricultural policy,
particularly regarding the 1st pillar.

For the years 2009 and 2010, the Commission will in particular be vigilant in pursuing
infringements of the type described in the previous paragraph challenging the application of
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the CMO's reform in the fruit and vegetable and wine sectors and those which would affect
the application of the direct payment regime , and in particular "cross compliance"' .

Furthermore, if the bilateral contacts established with MS with the aim to convince them to
accredit correctly the control bodies in the organic products sector fail, the Commission
would make use of the infringement procedure.

6. ENERGY AND TRANSPORT
6.1. ENERGY - Internal electricity and gas market
6.1.1. Current position

6.1.1.1. General introduction

Relevant legislations for the internal electricity and gas market are: Directives 2003/54 and
55, of 26 June 2003 concerning common rules for the internal market in electricity and gas,
respectively; Directive 2005/89 of 18 January 2006, concerning measures to safeguard
security of electricity supply and infrastructure investment; Regulation 1228/2003 of 26 June
2003, on conditions for access to the network for cross-border exchanges in electricity;
Regulation 1775/2005 of 28 September 2005 on conditions for access to the natural gas
transmission networks.

6.1.1.2. Report of work done in 2008
Enquires, problems and complaints

Some complaints were received in 2008. Problems reported mainly refer to the
malfunctioning of cross-border trade, the preferential treatment of national supplier in the
electricity sector and to the protection of national markets through the imposing of electricity
export fees. In the gas sector, the publication of the relevant entry and exit points, contracted
and available capacities, and historical flows was found to be unsatisfactory in a number of
Member States.

Coexistence of open energy markets and regulated energy prices was still to be registered
quite commonly among EU Member States in 2008: more than half of the Member States
have regulated prices which in the majority of Member States are not confined to household
customers. The negative effects of regulated energy prices was and still is to be a major
concern in terms of the proper functioning of the internal energy market. Indeed regulated
prices can lead to a distortion of competition and do not send the right price signals to the
market (influencing investments and incentives for energy efficiency).

Management of infringements

More than four years after the time-limit (1 July 2004), the implementation of the Electricity
2003/54/EC and Gas Directives 2003/55/EC ("second package") is still not entirely complete.
Several Member States have correctly implemented both Directives through appropriate
national legislation and some progress has also to be registered in other Member States. In

13 The use of the infringement procedure will be favoured in cases where the absence of financial

consequences of the infringement would not allow for recourse to the clearance of accounts procedure.
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some cases Member States brought their national laws into line with EU legislation after
reasoned opinions being issued by the Commission.

As regards Directive 2005/89 Member States were obliged to transpose and implement
provisions of the Directive by 24.02.2008. Ten Member States notified complete transposition
before the time-limit. Infringement cases for non communication were started against the
remaining 17 Member States. Twelve of these notified the transposing measures by the end of
2008.

New legislation

In 2008 the Commission negotiated with the Council and the Parliament five new legislation
acts (third internal energy market package)''®, which identified several malfunctions in the
electricity and gas markets and proposed remedies. In June and July 2008, the package passed
its first reading in the European Parliament; in October 2008, the common position was
adopted by the Council. The third package was finally adopted mid 2009'"”.

6.1.2. Evaluation of the current position

In 2008 a great deal of effort was put into enhancing competition on the wholesale market;
significant progress was made through the regional initiatives. There also seems to be a new
trend towards building new energy infrastructure. However in spite of some encouraging
results and the benefits of the liberalisation process, the full potential of liberalisation has not
yet been realised. While the situation in more mature markets is demonstrating the potential
benefits of energy market liberalisation, there are still a number of areas and Member States
where significant obstacles to the efficient functioning of the electricity and gas market
persist. A major concern is the incomplete implementation of European electricity and gas
legislation. There are still some areas and Member States where the existing legislation
(second internal market package) has not yet been properly implemented or where the need
for new legislation has become evident. For this reason, during 2008 the Commission has
taken actions, on the one hand, to ensure the correct implementation of EU legislation at
national level through the application of infringement procedures and, on the other hand, to
complement the internal market legislation with the third internal energy market package.

6.1.3. Evaluation results

The Commission's services have identified the main areas where there is failure to comply
with the electricity and gas Directives and Regulations and the main actions to be undertaken.
In particular, infringement proceedings will focus in the gas and electricity sector on specific
items such as: regulated prices, penalties, transparency and capacity allocation of networks;
third party access and consumer protection, all in both sectors, and security of supply in the
electricity sector.

e The package comprises:

An Electricity Directive amending and completing the existing Electricity Directive 2003/54
A Gas Directive amending and completing the existing Gas Directive 2003/55
An Electricity Regulation amending and completing the existing Electricity Regulation 1228/03
A Gas Regulation amending and completing the existing Gas Regulation 1775/05
A Regulation establishing an Agency for the Cooperation of Energy Regulators
'3 http://ec.europa.eu/energy/gas_electricity/third_legislative package en.htm
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In addition meetings with MS are planned in order to facilitate the transposition of the third
package.

6.1.4. Sector summary

While the situation in more mature markets is demonstrating the potential benefits of energy
market liberalisation, there are still some areas and Member States where significant obstacles
to the efficient functioning of the electricity and gas market persist. While there are still some
areas and Member States where the existing legislation (second internal market package) has
not yet been properly implemented, the need for new legislation has become evident.

The Commission's efforts are therefore concentrating in ensuring an efficient implementation
of the existing and forthcoming legislation, by combining action in two fields:

- Remedial field: The main areas where there is failure to comply with the electricity and gas
Directives and Regulations and the main actions to be undertaken have been identified, on this
basis, infringement proceedings will focus in 2009 on specific items such as: regulated prices,
penalties, transparency and capacity allocation of networks; third party access and consumer
protection, all in both sectors, and security of supply in the electricity sector.

- Preventive field: different actions will be planned in order to facilitate the transposition of
the third internal energy package.

6.2. ENERGY - Coal and Oil
6.2.1. Current position
6.2.1.1. General introduction

Of the relevant legislation in the area of coal and oil, the bulk of the Commission's work in
Community law management in 2008 concerned Directives 2006/67 (Council Directive
2006/67/EC of 24 July 2006 imposing an obligation on Member States to maintain minimum
stocks of crude oil and/or petroleum products — Codified version ; OJ L 217, 8.8.2006, p. 8)
and 94/22 (Directive 94/22/EC of the European Parliament and of the Council of 30 May
1994 on the conditions for granting and using authorizations for the prospection, exploration
and production of hydrocarbons; OJ L 164, 30.6.1994, p. 3).

Other relevant legislation includes:

Council Directive 73/238/EEC of 24 July 1973 on measures to mitigate the effects of
difficulties in the supply of crude oil and petroleum products (OJ L 228, 16.08.1973, p1-2),
Council Decision 68/416/EEC of 20 December 1968 on the conclusion and implementation of
individual agreements between Governments relating to the obligation of Member States to
maintain minimum stocks of crude oil and /or petroleum products (OJ L 308, 23.12.1968,
p-19.

6.2.1.2. Work done in 2008
I nfringements

With respect to Directive 94/22, the Commission continued to process publication requests
received from Member States pursuant to the provisions of the Directive but also followed
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implementation of the same Directive in Member States. Several infringements procedures
were pursued in 2008: as regards the obligation of Member States to duly notify competent
authorities, the Commission issued both a letter of formal notice and a reasoned opinion in
2008 in a procedure opened against Belgium; in a file concerning Poland, an infringement
procedure reached the stage of the reasoned opinion, where the Commission asked Poland to
correct its procedures for granting rights over oil and gas resources.

As regards Directive 2006/67, infringement cases were also treated in 2008, related either to
the non-compliance with the obligatory stocks minima set in the legislation or with other
aspects of the legislation. An infringement procedure against Belgium for insufficient stock
levels resulted in an ECJ ruling in favor of the Commission (case C-510/07) in July 2008. An
infringement procedure against Ireland was launched in 2008 on the grounds that its national
legislation allows stocks to be used as collateral.

New legislation

The March 2007 European Council underlined the need to enhance the security of supply for
the EU and highlighted the need to review EU oil stocks mechanisms.

Though no particular system in a Member State has to date demonstrably failed to provide for
adequate supplies in case of crisis nor has been ruled as inadequate e.g. by the ECJ, the
number and character of infringement proceedings in specific instances cast strong doubts on
current practices, especially when considered together with other circumstantial evidence of
possible irregularities in the current system found e.g. through International Energy Agency
and/or Commission activities and/or assessments.

In particular, analysis of the current system reveals flaws which might prevent it from
functioning suitably in case of an actual supply disruption. There are doubts whether the
current system could guarantee that the stocks held for emergencies would be fully available
and could be effectively mobilized as needed. The EU also lacks coordinated intervention
procedures, rendering prompt decision making and effective actions very difficult in practice.
Finally, the current system exists in parallel with an IEA system, resulting in dual obligations
for Member States who are also members of the IEA.

A public consultation was carried out between April and June 2008 to ascertain the views of
all interested parties on possible revision of the existing legislation on emergency oil stocks,
including platforms such as the Oil Supply Group and the Fossil Fuels (also known as Berlin)
Forum, informal meetings with Member States, the stakeholder community and external
experts, and the external expertise of the International Energy Agency (IEA).

Based on the results of these consultations, the Commission adopted in November 2008 a
Proposal for a Council Directive imposing an obligation on Member States to maintain
minimum stocks of crude oil and/or petroleum products (COM/2008/0775 final).The proposal
pays special attention to the provisions addressing availability of stocks, administrative
arrangements needed for proper stocks management and rules for an EU crisis mechanism
that could work complementarily with the IEA rules.

6.2.2. Evaluation of the current position

The draft legislation is presently discussed in the Council. Its adoption is foreseen for late
2009 and will represent a satistfactory development which will improve the current situation.
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Once adopted, the proposal will replace the current three pieces of EU legislation on
emergency stocks. By aligning the stockholding obligation with that of the IEA, it will also
simplify Member States’ administrative procedures.

6.2.3. Evaluation results

The Commission's resources will be concentrated on the negotiation and adoption of the new
Directive, and its correct implementation afterwards.

6.2.4. Sector summary

Analysis of the current system for the security of supply in oil and petrol revealed some
weaknesses that might prevent it from functioning suitably in case of an actual supply
disruption, due in particular to the lack of coordinated intervention procedures at EU level,
that would rend a prompt and effective reaction very difficult in practice, and to the co-
existence of the EU system with the IEA system, resulting in dual obligations for Member
States who are also members of the IEA.

The proposal for a new Directive that intends to replace the current three pieces of EU
legislation on emergency stocks pays special attention to the provisions addressing
availability of stocks, administrative arrangements needed for proper stocks management and
rules for an EU crisis mechanism that will be complementary to the IEA rules, and will
contribute to simplify Member States’ administrative procedures.

6.3. ENERGY - Renewable energy sources
6.3.1. Current position

6.3.1.1. General introduction
Main pieces of Community acquis are:

- Directive 2001/77/EC of the European Parliament and of the Council of 27 September 2001
on the promotion of electricity from renewable energy sources in the internal electricity
market

- Directive 2003/30/EC of the European Parliament and of the Council of 8 May 2003 on the
promotion of the use of biofuels or other renewable fuels for transport.

- Directive 2009/28/EC of the European Parliament and of the Council of 5 June 2009 on the
promotion of the use of energy from renewable sources and amending and subsequently
repealing Directives 2001/77/EC and 2003/30/EC.

6.3.1.2. Report on the work done in 2008

A range of infringement procedures have been launched to encourage Member States to take
further action; 16 cases are still open. The inadequate action by Member States reflects the
need for a stronger regulatory framework. The Commission is still pursuing Member States
who are not making sufficient progress towards their targets. In 2008 several cases were
successfully closed.
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But in addition, in January 2008 the Commission proposed a new Directive on the promotion
of the use of energy from renewable sources, which imposes legally binding targets and a
range of supplementary measures that should spur growth in the future, to enable the EU to
reach the new 20% 2020 target.

The successful negotiations on this proposal resulted in political agreement in December and
adoption of Directive 2009/28/EC. Thus the Community will have a new legal framework for
the promotion of renewable energy from 2010 and the two existing directives will be
repealed.

6.3.2. Evaluation of the current position

Whilst some progress has been made, the EU is unlikely to meet the 2010 targets established
by the Directives.

Regarding Directive 2001/77/EC only six Member States have made over 50% of the effort
needed to each their 2010 target (based on their reference year); eight Member States actually
have the same or even a lower share of renewable electricity than in their reference year and
five Member States had negative growth in their renewable electricity share in the last two
years.

Regarding Directive 2003/30/EC, five Member States had not made any of the effort needed
to reach their 2010 targets and only one Member State has reached its target. In addition 15
Member States achieved zero or even negative growth in their share of renewable energy in
transport in the last two years.

6.3.3. Evaluation results
6.3.3.1. Priorities

A progress report issued in [April 2009 (COM(2009)192)] on the Directives builds on the
findings of the earlier progress reports (COM(2006)849 and SEC(2008)57).

6.3.3.2. Planned action

As the 2010 target is essentially a minimum requirement for the agreed 2020 targets in each
Member State, efforts will be dedicated to ensure the enforcement of the existing directives.

In addition, the Commission will open proceedings against the worst performing Member
States as a signal that the 2010 targets must still be achieved.

6.3.4. Sector summary

The Commission has continued to enforce the existing acquis on renewable energy and the
progress reports it has prepared over the years have highlighted the inadequate attention given
to this issue by most Member States. The Commission therefore proposed a new, broader
legislative regime, in the context of the energy and climate package. Many resources were
devoted in 2008 to prepare, explain and then negotiate the new Directive, which was agreed in
December 2008. Year 2009 will be spent helping Member States implement the new
Directive (preparing the template for the national action plans, guidance on biofuel
sustainability, transparency platform...). This will ensure that the ground is prepared for
Member States to develop their renewable energy sources to achieve their 2020 objectives.
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6.4. ENERGY - Energy Efficiency of Products
6.4.1. Current position

6.4.1.1. General introduction
Main provisions in this field are as follows:

- Directive 2005/32/EC of 6 July 2005 establishing a framework for the setting of ecodesign
requirements for energy-using products

- Directive 92/75/EEC of 22 September 1992 on the indication by labelling and standard
product information of the consumption of energy and other resources by household
appliances

6.4.1.2. Report on the work done in 2008
With regard to the energy efficiency of products the activity was focused on:

(a) the implementation of Framework Directives 2005/32/EC and 92/75/EEC. To this end 6
public consultations and 4 meetings of the Committee on the Ecodesign and Energy Labelling
of Energy-using Products (EELEP) were held. This has led to the endorsement by the
Committee and a subsequent adoption by the Commission of 5 implementing regulations of
Directive 2005/32/EC, setting ecodesign requirements for standby and off mode electric
power consumption of electrical and electronic household and office equipment, for external
power supplies, for simple set-top boxes, for tertiary and domestic sector lighting equipment
(including a phase-out of incandescent bulbs). These implementing measures will be directly
applicable in Member States and are expected to result by 2020 in annual energy savings
amounting to 125 TWh. In parallel there was ongoing work (preparatory studies, impact
assessments, stakeholder meetings) for the preparation of additional implementing measures
for almost 20 product groups. In what regards the transposition of Directive 2005/32/EC, out
of the 21 infringement procedures for non-communication of transposition that were initiated
in September 2007 all but 5 could be closed by the end of 2008.

(b) the revision of Framework Directives 2005/32/EC''® and 92/75/EEC'", the latter as a part
of the Commission's Second Strategic Energy Review - Securing our Energy Future adopted
in November 2008. The two proposals essentially aimed at broadening the scope of the two
directives, to include also energy-related products. Furthermore the recast of Directive
92/75/EEC aimed at simplifying legislation and ensuring a uniform implementation on the
internal market by using implementing Regulations instead of implementing Directives. It
also clarifies the respective responsibilities of manufacturers and distributors as regards
labelling by aligning the according definitions with the newly adopted 'New Approach'
package. Both proposals were preceded by public consultations and were accompanied by
impact assessments.

(c) the tabling of a new legislative proposal on the labelling of tyres with respect to fuel
efficiency and other essential parameters (COM/2008/0779) which aims at increasing vehicles

16 Proposal for a Directive of the European Parliament and of the Council establishing a framework for the

setting of ecodesign requirements for energy related products (COM(2008)399)
Proposal for a Directive on the indication by labelling and standard product information of the
consumption of energy and other resources by energy-related products (COM(2008)778)
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fuel efficiency while supporting the market transformation towards fuel efficient tyres. The
proposal was preceded by a public consultation and was accompanied by an impact
assessment.

All of the above activities contributed to the EU goals on energy efficiency.
6.4.2. Evaluation of the current position

The activities carried out in 2008 resulted in the tabling of several legislative proposals that
are expected to have a significant contribution to the EU goals on energy and climate change.
These activities also paved the way for the adoption of additional measures in 2009.

6.4.3. Evaluation results
6.4.3.1. Priorities

Priority will be given to the enforcement of the existing legislation and to ensuring that, as
from 2009, the forthcoming legislation and accompanying measures are applied by Member
States as swiftly and quickly as possible.

6.4.3.2. Planned Action

Efforts will be concentrated in the negotiation and forthcoming adoption by the Council and
the European Parliament of the three legislative proposals on energy labeling, ecodesign and
labeling of tyres.

Resources will also be devoted to the preparation of implementing measures concerning the
ecodesign and labeling of such products as televisions, refrigerators, washing machines,
motors, water heaters and other.

6.4.4. Sector summary

In the context of the Second Strategic Energy Review adopted in November 2008, the
Commission's activities in the field of Energy Efficiency of Products are concentrated in the
enforcement of the existing acquis and in the negotiation and forthcoming adoption by the
Council and the European Parliament of the three legislative proposals on energy labeling,
ecodesign and labeling of tyres. It is also expected that the Commission will adopt several
implementing measures under Directive 2005/32/EC and Directive 92/75/EEC addressing
such products as televisions, refrigerators, washing machines, motors, water heaters and other.

6.5. ENERGY - Energy performance of buildings
6.5.1. Current position
6.5.1.1. General introduction

Main piece of Community acquis is Directive 2002/91/EC of the European Parliament and of
he Council of 16 December on the energy performance of buildings.

6.5.1.2. Report on the work done in 2008

The main activity in the field of energy efficiency in the building sector was the tabling of a
proposal for a recast of the Directive of the European Parliament and of the Council on the
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energy performance of buildings (COM(2008)780final), as a part of the Commission's Second
Strategic Energy Review - Securing our Energy Future in November 2008. This proposal
intends to simply and strengthen the provisions of current Directive 2002/91/EC on the energy
performance of buildings (hereafter: "EPBD") and thus to increase the energy efficiency of
Europe's building stock, to tackle climate change and to contribute to an increased security of

energy supply.

In order to provide the Commission with the necessary input and background information,
several consultation rounds and events were organised.

During the second EU Sustainable Energy Week in January 2008 a specific conference
focused on the Commission's ideas for extending the scope of the Directive and discussed the
practical aspects of its implementation with the involvement of different stakeholders who are
engaged in the daily application of the EPBD. This stakeholder conference was supplemented
by 2 meetings of the Member States' representatives of the Energy Demand Management
Committee (buildings formation). The public had a chance to express its views during the
public consultation that was held between April and June. Apart from the organised
consultation initiatives, a great effort was made in answering numerous individual opinions
and requests for information.

This effort in dissemination and consultation was continued with the further development of
the Buildings Platform (www.buildingsplatform.org) as an information point with regard to
the Energy Performance of Buildings Directive. To support European countries in
implementing the Directive, the Concerted Action EPBD was further developed by the
Commission. This instrument is intended to promote dialogue and exchange of best practice.
As an active forum of national authorities from 29 countries, it focuses on finding common
approaches to the most effective implementation of this EU legislation.

The work on the new proposal did not divert the attention from the enforcement of the
existing legislation. Infringement proceedings continued against 13 Member States for failure
to notify the transposing measures for the Directive; 13 cases could be closed in the course of
the year, after notification of the relevant texts. The examination of the notified national
implementing measures having highlighted some shortcomings, the Commission opened a
total of 6 new non-conformity cases.

6.5.2. Evaluation of the current position

Overall, it can be concluded that the present situation is evolving according to the priorities.
The Commission has tabled an ambitious proposal that strengthens the current legislation; it
also made considerable progress in enforcing its existing legislation.

6.5.3. Evaluation results
6.5.3.1. Priorities

Attention will focus on the enforcement of the existing legislation and to ensuring that, as
from 2009, the forthcoming legislation and accompanying measures are applied by Member
States as swiftly and quickly as possible.
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6.5.3.2. Planned Action

Efforts will be concentrated in addressing the shortcomings in the implementation of
Directive 2002/91/EC and in paving the way for the implementation of the newly proposed
legislation recasting this Directive.

6.5.4. Sector summary

In the context of the Second Strategic Energy Review adopted in November 2008, the
Commission's activities in the field of Energy Performance of Buildings are concentrated in
the enforcement of Directive 2002/91/EC and in the negotiation and forthcoming adoption by
the Council and the European Parliament of the newly proposed recasting Directive.

6.6. ENERGY - Energy end-use efficiency and energy services
6.6.1. Current position
6.6.1.1. General introduction

Main piece of Community acquis is Directive 2006/32/EC of the European Parliament and the
Council of 5 April 2006 on energy end-use efficiency and energy services.

6.6.1.2. Report on the work done in 2008

With regard to Energy end-use efficiency and energy services, the efforts in consolidating the
existing legislation were continued. Focus was laid on the implementation by the Member
States and the follow-up of their National Energy Efficiency Action Plans (NEEAPs). After
ensuring that all Member States complied with their reporting obligations, the Commission
started with the assessment the submitted reports.

The Plans submitted varied considerably in quality, and since this reporting effort was a first
for the Member States, the Commission attached great importance to consultation and
dialogue. In meetings with representatives of the Member States the Commission conveyed its
observations, giving them the opportunity, where necessary, to review/improve their Plans.
An overall discussion was organised under the umbrella of the EU Sustainable Energy Week.
By helping the Member States meeting their obligations, the Commission contributed to the
strengthening of their energy policy and to the sustainability of their individual goals.

The Commission also pursued the implementation of the Directive by organising two Energy
Demand Management Committee meetings (energy services formation) and an equal number
of expert working groups. Apart from discussing the progress on the NEAAPs, a major effort
was made in preparing the development of a set of harmonised energy efficiency indicators.

The overall effort on energy end-use efficiency and energy services resulted in the
Communication "Energy efficiency: delivering the 20% target" (COM(2008)772 final). This
document provides an analysis of the efforts made in the field of energy efficiency. Although
it is too early to assess the full effects the existing legislation, a quantitative evaluation of the
expected impact of the most relevant efficiency measures when fully implemented, reveals
that the EU and Member States are not doing well enough and that more action is needed.
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6.6.2. Evaluation of the current position

As far as the establishment of the NEEAPs is concerned, the situation is stable and
acceptable. The Member States have generally reacted positively to our remarks on their first
NEEAPs and this should bode well for the quality of the subsequent NEEAPs, the next of
which, the second, is to be submitted not later than 30 June 2011.

Regarding transposition, the Commission will start an in-depth analysis of the notified
legislation and, where necessary, start infringement proceedings for non-compliance.

6.6.3. Evaluationresults
6.6.3.1. Priorities

Primary attention will be paid to the enforcement of the existing legislation.
6.6.3.2. Planned Action

Efforts will be concentrated in making sure that Member States are taking appropriate
measures to transpose the provisions of the Directive 2006/32 into national law and that they
are applied and enforced effectively.

6.6.4. Sector summary

With regard to Energy end-use efficiency and energy services, focus was laid on the
implementation by the Member States of the Directive and the follow-up of their National
Energy Efficiency Action Plans (NEEAPs). Although it is too early to assess the full effects
of the existing legislation, a quantitative evaluation of the expected impact of the most
relevant efficiency measures when fully implemented, reveals that more action is needed at
EU and national level. Efforts will therefore concentrate in consolidating the existing
legislation, monitoring the actual implementation and enforcement of Directive 2006/32 and
addressing cases of non-compliance.

6.7. ENERGY - Combined heat and power generation (cogeneration, CHP)
6.7.1. Current position
6.7.1.1. General introduction

Main piece of legislation is Directive 2004/8/EC of the European Parliament and of the
Council of 11 February 2004 on the promotion of cogeneration based on a useful heat demand
in the internal energy market.

6.7.1.2. Report on the work done in 2008

Work done during 2008 with regard to cogeneration is well reflected in the Commission's
Second Strategic Energy Review - Securing our Energy Future adopted in November 2008.

The main achievement was the approval of the detailed guidelines for calculation of
electricity from cogeneration (C(2008) 7294) in November 2008. These guidelines are the
result of a extended dialogue between the Commission and the Member States. In the
framework of the adoption procedure, 2 committee meetings have been organised. The
unanimous approval by the Committee Members showed the general acceptance of the
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Commission's proposal. The decision on the detailed guidelines is a key element in the
implementation process of the Directive.

The adoption of the guidelines also allowed the Commission to step up its efforts in enforcing
the implementation of the Directive. Member States now dispose of all elements necessary for
a complete transposition of all their obligations.

In addition the Commission also issued the communication "Europe can save more energy by
combined heat and power generation" (COM(2008) 771 final). With this Communication the
Commission intended to report on the current status of the combined heat and power
generation in the EU, and to present possibilities for its development.

6.7.2. Evaluation of the current position

In general, the situation regarding cogeneration is evolving. Although some Member States
encounter difficulties in meeting their reporting and transposition obligations, the overall
trend 1s positive.

The Guidelines for calculation of electricity from cogeneration having been adopted, there is
no remaining obstacle for full transposition of the Directive.

6.7.3. Evaluation results
6.7.3.1. Priorities

Primary attention will be paid to achieving full transposition in the Directive in all Member
States and to remove outstanding barriers to the development of cogeneration.

6.7.3.2. Planned action

The Commission will increase its efforts with regard to the follow-up and enforcement of the
existing legislation. Six months after the publication of the Guidelines, infringement
procedures will be opened for failure to implement the Directive provisions, as relevant.

The Commission will continue to monitor the process and will present further proposals if
appropriate to foster cogeneration. As a first step, the Commission will evaluate the Energy
Efficiency Action Plan in 2009 with a view to producing an update.

6.7.4. Sector summary

As monitoring of the implementation continues, despite the absence of or late reporting by
Member States, the Commission acknowledges the administrative and non-administrative
barriers hampering the development of cogeneration. Some of these barriers have been
already addressed by the Commission, such as the set-up of harmonised efficiency reference
values and the adoption of Community detailed guidelines for the calculation of electricity
produced from cogeneration, as previously mentioned.
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6.8. ENERGY - Nuclear Energy
6.8.1. Current position
6.8.1.1. General introduction

In terms of control of implementation, the main piece of secondary legislation is Directive
96/29/Euratom laying down basic safety standards for the protection of the health of workers
and the general public against the dangers arising from ionizing radiation (Basic Safety
Standards Directive), as supplemented by a series of directives covering fields such as
medical applications of ionising radiation (Directive 97/43/Euratom), information in case of
radiological emergency (Decision 87/600/Euratom and Directive 89/618/Euratom); protection
of so-called "outside workers" (Directive 90/641/Euratom); shipments of radioactive waste
and substances (Directive 2006/117/Euratom and Regulation (Euratom) No 1493/93), and the
control of high activity sealed radioactive sources (Directive 2003/122/Euratom).

Commission Regulation (Euratom) No 302/2005 defines the nature and extent of the
requirements referred to in Articles 78 and 79 of the Euratom Treaty on the application of
nuclear safeguards.

6.8.1.2. Report of work done in 2008

The Group of Experts provided for in Article 31 of the Euratom Treaty met twice in June and
November 2008. One of the June meeting's main topics was the positive opinion given by the
Group on the draft proposal for a Euratom Council Directive on radioactive substances in
water intended for human consumption. The November meeting discussed mainly the
ongoing recast of the Basic Safety Standards Directive. During this meeting the Group
delivered a positive opinion on the extension for 10 years of Council Regulation 733/2008
(EC) No 733/2008 (codified version of Council Regulation (EEC) No 737/90) on the
conditions governing the import of agricultural products following the Chernobyl accident.

The European High level Group on Nuclear Safety and Waste Management or European
Nuclear Safety Regulators Group (HLG or ENSREG) met five times. In particular, it gave its
input to the Commission's draft proposal on the nuclear safety directive. The Group has to
submit regular reports on its activities to the Commission, the European Parliament and the
Council. The first report of the Group is expected by 17 July 2009, two years after its
creation.

The European Nuclear Energy Forum (ENEF), endorsed by the European Council in March
2007, is a platform to engage in a broad discussion among all stakeholders on the
opportunities and risks of nuclear energy. Hosted successively in Bratislava and Prague,
ENEF held its two biannual meetings on 22-23 May and 3-4 November 2008. It gave a
supportive opinion on the requirement to propose a revised nuclear safety directive. The next
plenary session of the Forum will take place in Prague under the Czech Presidency on 29 May
2009.

In 2008, the Commission dealt with 31 notifications under Article 33 Euratom. Most of them
concerned the implementation of Directive 2006/117/Euratom of 20 November 2006 on the
supervision and control of shipments of radioactive waste and spent fuel, whose correct
implementation was one of the main priorities of the Commission Services in 2008. The
submission of draft texts under Article 33 Euratom allows the Commission to make
appropriate recommendations or remarks before the finalisation of the national procedure for
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the adoption of transposition measures, so that possible instances of non-compliance can be
identified even before the texts are adopted.

The Commission services conducted seven verification missions under Article 35 Euratom.
The purpose was to provide an independent assessment on the adequacy of facilities intended
to monitor levels of radioactivity in the environment. All verifications started with a
preliminary audit of the monitoring and inspection activities carried out by the relevant
national authorities and of the legal framework in force.

Seven opinions were adopted by the Commission in accordance with Article 37 of the
Euratom Treaty, concerning plans for the disposal of radioactive waste.

On 15 July 2008, the Commission issued its opinion under Article 43 Euratom Treaty
concerning the completion on units 3 and 4 of Mochovce Nuclear Power Plant in the Slovak
Republic. In its viewpoint the Commission underlined, inter alia, the need of additional
security requirements to be fully in line with the Euratom Treaty requirements.

On external relations, Article 103 Euratom establishes a procedure for the preliminary
examination of the compatibility with the Treaty of draft agreements or contracts which are
about to be concluded, within the scope of the Treaty, between a Member State and a third
party. In 2008, a total of 23 notifications were examined by the Commission.

Under Article 105 Euratom, new Member States communicate to the Commission, within 30
days from their accession to the EU, the agreements or contracts they may have concluded
with a third party prior to their accession. Concerning the two newest Member States,
Bulgaria and Romania, the contracts and agreements that could not be dealt with in 2007 were
checked and grandfathered in 2008.

In the Euratom area, several long-standing infringement procedures could be closed in 2008
and the total number of infringement procedures decreased to a total of 6 at the end of the
year. Prioritisation was not applied in the management of infringement procedures, as all files
could be managed in the normal timeframe and fell roughly under the same level of priority.

During 2008, 6 petitions were dealt with related to the Euratom provisions. Adequate answers
were provided but the EP's Petitions Committee did not yet accept the closure of the cases.

A proposal for a Council Directive (Euratom) setting up a Community framework for nuclear
safety was adopted by the Commission on 26 November 2008. It transposes into Community
law the IAEA Fundamental Safety Principles and the obligations of the Convention on
Nuclear Safety. It strengthens substantially the independent role of national Regulators and
improves transparency on nuclear safety.

As part of the Second Strategic Energy Review, the 2007 Nuclear Illustrative Programme
(PINC) was updated, making a number of recommendations: proposing that future new build
is of the latest technology; ensuring the highest standards of nuclear safety as well as
simplifying and harmonising the currently differing licensing requirements and procedures in
the Member States. It highlights that by 2020, nearly two-thirds of EU electricity production
could be carbon free if rapid investment decisions are taken with regard to renewable energy
sources as well as nuclear energy.

The revision of the Basic Safety Standards Directive is also the opportunity for the
consolidation of existing radiation protection legislation involving four other Directives and
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incorporating one Commission Recommendation. In 2008, the revision and consolidation
made good progress and a first entire draft text was prepared. Part of the draft text was
presented to the Article 31 Group of Experts for a first discussion.

The Commission undertook the revision of its Recommendation on the implementation of
Art. 37 of the Euratom Treaty with a view to clarify, simplify and improve its provisions
based on the experience. In 2008 the revision made good progress and after 3 meetings of the
assigned Working Group of Article 37 Experts, the Commission will be in a position
beginning 2009 to prepare a consolidated draft revised text to be presented mid 2009 to the
Article 37 Group of Experts.

As potential co-sponsor, the Commission took a very active part in the ongoing revision of the
International Basic Safety Standards, prepared by the International Atomic Energy Agency.

Based on the experience with two radiological alert situations in 2008 (Krsko NPP, IRE
Fleurus), the Commission undertook the revision of the ECURIE'"® emergency
communication guidelines, amongst other reasons to allow for a reduced threshold for
international communications on nuclear incidents.

Preparations are underway to move towards a broad cooperation agreement with Russia on
the peaceful uses of nuclear energy, covering nuclear trade based on reciprocity and market
access (as the current negotiating mandate from 2003 provides) as well as nuclear safety,
waste management, physical protection, non-proliferation, liability issues etc. To this end, a
revised mandate for negotiation of a broad Euratom-Russia cooperation agreement in the
peaceful uses of nuclear energy is being prepared.

The Commission adopted a proposal for a Council Decision on the new mandate to recast the
Euratom-Canada agreement, with a view to simplify the current agreement (modified in
several occasions since it signature 50 years ago) and to include, at Canada's request, new
provisions, mainly on technology transfer and on the contamination principle.

Preventive measures were taken for the implementation of Directive 2006/117/Euratom on the
supervision and control of shipments of radioactive waste and spent fuel, which was due to be
transposed by 25 December. Its correct implementation was prepared and supervised by the
way of 26 procedures under Article 33 Euratom. On 5 March 2008, the Commission adopted
the standard document foreseen in the Directive, to be used for all shipments within its scope,
and on 4 December 2008, the Commission adopted a Recommendation establishing criteria
for the export of radioactive waste and spent fuel to third countries. The criteria aim to enable
the Member States' competent authorities to evaluate whether a third country to which exports
are not prohibited has the ability to manage waste or spent fuel safely.

6.8.2. Evaluation of the current position

The current situation for the control of the existing acquis is stable. Whereas in 2008 a large
number of existing infringements cases could be solved and closed, early 2009 the number of
files increased following the expiry of the Member States' deadline for implementation of
Council Directive 2006/117/Euratom in December 2008. The resulting workload should be
manageable, as Member States are expected to make progress with transposing this Directive
in the first months of 2009 (based on the information resulting from Article 33 submissions).

18 European Community Urgent Radiological Information Exchange for Nuclear Emergencies
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The immediate future situation should be manageable, too, and much effort will be devoted to
the control of conformity of the most recently adopted Directives, which might result in an
increase in the number of infringement procedures.

In the medium term, a significant intensification of the workload is expected when the two
major proposals for new Directives (on nuclear safety and recasting the BSS) will have to be
implemented.

6.8.3. Evaluation results
6.8.3.1. Priorities

A priority objective for 2009 will remain to achieve a high level of safety and security for the
European citizens.

The Commission's efforts will focus on the one hand on consolidating the acquis in place,
through the monitoring of the implementation of most recently adopted directives, and, on the
other hand, on further legislative developments.

6.8.3.2. Planned Action

A systematic conformity check will be made concerning Directive 2003/122/Euratom on
High-Activity Sealed Sources and Orphan Sources.

The control of transposition and implementation of Directive 2006/117/Euratom on the
surveillance and control of shipments of radioactive waste and spent fuel will be started.
Concerning this Directive, a Commission Recommendation is planned for the establishment
of a secure and effective data transmission system.

The negotiations for the adoption of a Community framework on nuclear safety will be
pursued, with a view to a prompt adoption.

6.8.4. Sector summary

Given the renewed and growing interest in nuclear energy, the Commission is called to
accompany the expected development with an advanced legal and binding framework based
on the Euratom Treaty that maintains and improves the high standard of regulation achieved
in the EU Member States. Primary attention will be given to the consolidation of the existing
legislation, to the updating of the radiation protection acquis and to the establishment of a
legislative framework that allows the Community to fully use its competences in the field of
nuclear safety. The key actions in the near future, for which substantial work was already
carried out during 2008, will therefore concern the control of implementation of the most
recent Directives, on high activity radioactive sources and on shipments of radioactive waste
and nuclear fuel; the negotiation and implementation of the proposal for a Council Directive
setting up a Community framework for nuclear safety, and the recast of the Basic Safety
Standards, for which a proposal is expected during the course of 2010, that will set modern,
unified standards for the protection of the health of the citizens in the European Union.
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6.9. TRANSPORT - Passengers rights
6.9.1. Current position
6.9.1.1. General introduction

Since the 2001 White Paper, where the Commission announced the establishment of
passengers’ rights in all modes of transport and its intention to place users at the heart of
transport policy, three Regulations will have entered into force by the end of 2009, in the
sectors of aviation and rail transport:

- Regulation (EC) N° 261/2004, establishing common rules on compensation and assistance to
passengers in the event of denied boarding and of cancellation or long delay of flights;
-Regulation (EC) N° 1107/2006 concerning the rights of disabled persons and persons with
reduced mobility when travelling by air;

- Regulation (EC) N° 1371/2007 on rail passengers’ rights and obligations, applicable as from
December 20009.

These pieces of legislation are complemented with Regulation (EC) N° 2027/97 of 9 October
1997 on air carrier liability in the event of accidents, as amended by Regulation (EC) No
889/2002. The overall regulatory background on air passenger rights also includes other
legislation, for example: Regulation 1008/2008, on common rules for the operation of air
services in the Community; Directive 96/67, which defines the conditions for access to the
ground-handling market at European airports, and therefore could be used as leverage to
improve the quality of baggage handling in order to prevent baggage damage or mishandling;
and Regulation (EC) No 2111/2005 of the European Parliament and of the Council of 14
December 2005 on the establishment of a Community list of air carriers subject to an
operating ban within the Community and on informing air transport passengers of the identity
of the operating air carrier, and repealing Article 9 of Directive 2004/36/EC.

6.9.1.2. Report on the work done

The Commission's activities continued efforts in order to guarantee a correct implementation
of the provisions protecting air passengers' rights in general, and those of passengers with
reduced mobility in particular when travelling by air.

- Passengers with reduced mobility (PRM). A stakeholders' conference was organised in
January 2008 to ensure a successful full application of Regulation n® 1107/2006 as from July
2008 and to make each category of operators aware of the specific needs and constraints of
the stakeholders concerned. A workshop with the PRM organisations was held to ensure that
these organisations can fulfil the responsibilities foreseen. A first meeting of National
Enforcement Bodies (NEB) appointed under this Regulation was held in December 2008.

On 7 August 2008, the Commission adopted a Communication''” on the level of
compensation that can be deemed appropriate for destroyed, damaged or lost mobility
equipment. While the number of incidents with this type of equipment seems to be limited,
the fact is that the value of such specialised mobility equipment could exceed the amounts
covered by the Montreal Convention. The training requirements under Regulation N°

1o Communication on the scope of the liability of air carriers and airports in the event of destroyed,

damaged or lost mobility equipment of passengers with reduced mobility when travelling by air (COM
(2008) 510 final).
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1107/2006 should help to avoid this kind of incidents. The report foreseen for 2010 will
assess again the scale of the problem after the entry into force of this regulation.

- The APR Regulation. The Commission kept working towards a homogeneous application of
Regulation (EC) No 261/2004 in all the Member States; it followed up the use of the standard
complaint form and the respect of the common understanding between NEB and between
NEB and air companies. A joint meeting with all NEB, airline and consumer associations was
held early December 2008, which started an evaluation phase on the implementation of the
Regulation.

6.9.2. Evaluation of the current position

While Regulation 261/2004 ensures a high level of protection for air passengers, the high
number of complaints and enquiries received by the Commission from unsatisfied air
passengers (about 10,000 during 2008), as well as the outcome of contacts with national
authorities and stakeholders show that full implementation and enforcement of their
provisions is not sufficiently ensured in all situations and Member States.

As for Regulation 1107/2006, the proactive and preventive approach adopted to prepare its
full entry into force in July 2008 has already yielded results insofar as the Commission has
helped the NEB to establish the basis for an efficient collaboration and exchange of
information. From the information gathered by the Commission in 2008-2009, the main
problems for a correct application of the Regulation are currently related to the interpretation
of the exception to the "non discrimination principle" based on safety grounds.

6.9.3. Evaluation results

The priority remains guaranteeing a full application of air passenger rights. The Commission
resources will be concentrated first in ensuring that Member States correctly enforce the
regulation and sanction infringements. As part of the ongoing evaluation for the APR
Regulation, an independent evaluation study will be concluded early in 2010, analyzing the
four years of operation of Regulation No 261/2004. Secondly, a public consultation will be
launched before the end 2009, in view of a communication to be adopted in 2010 which will
review the state of play of application by all the parties concerned, including the national
authorities responsible for enforcing passengers’ rights. The necessity for possible further
legislation will be evaluated.

As for the PRM Regulation, an evaluation study is currently on-going and will be available
early 2010. Another meeting with the NEB will be held in November 2009, in view of the
report to be adopted early 2010 as requested by Article 17 of the Regulation.

While much attention will be paid to the need for the course to procedures, as appropriate, the
management of enquiries from passengers is expected to be rationalised by national
authorities and the Commission's resources will be concentrated on the monitoring of the
activity of the NEB. A collaboration contract has been thus signed between DG COMM and
DG TREN in 2008 to take advantage of the synergies and "know how" from the two services
to deal efficiently with the impressive amount of passengers' enquires and complaints.

6.9.4. Sector summary

While the Community legislative framework offers a high level of protection for air
passengers, including those with reduced mobility, the fact is that respect by air companies
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and enforcement by national authorities is not always as satisfactory as it should. The
Commission's efforts are concentrating on removing outstanding problems and making sure
that the Member States assume their part of the responsibility.

Lessons learnt from evaluating the application of air passengers' rights have revealed
shortcomings in the drafting of the APR and the PRM Regulations such as an ambiguous
definition of the responsibilities of NEB for enforcement and lack of reporting obligations
from NEB. This has helped the Commission to improve the texts of the two legislative
proposals it has adopted at the end of 2008 on the rights of passengers when travelling by sea
and inland waterway and by bus.'*

The main objectives for 2009-2010 are strengthening the rights of passengers in case of lost
luggage and to assess the need for action in the event of airline bankruptcies.

6.10. TRANSPORT - Inland Waterway Transport
6.10.1. Current position
6.10.1.1.General introduction.

Inland waterway transport plays an important role for the transport of goods in Europe. More
than 37 000 kilometres of waterways connect hundreds of cities and industrial regions. Some
20 out of 27 Member States have inland waterways, 12 of which have an interconnected
waterway networks. The potential for increasing the modal share of inland waterway transport
is, however, significant. Compared to other modes of transport which are often confronted
with congestion and capacity problems, inland waterway transport is characterized by its
reliability, its low environmental impact and its major capacity for increased exploitation.

The main pieces of Community acquis in this field are the following:

- Directive 2006/87/EC laying down technical requirements for inland waterway vessels, as
amended. It establishes harmonised conditions for issuing technical certificates for inland
waterway vessels. It is aimed at increasing the safety of passengers and freight transport by
inland waterway in Europe. This Directive repealed and replaced Directive 82/714/EEC as
from 30™ December 2008.

- Directive 2005/44/EC on harmonised river information services (RIS) on inland waterways
in the Community. It established a framework for the deployment and use of RIS in the
Community and for the establishment and further development of technical requirements and
specifications for harmonised and interoperable RIS. It defines further the minimum
requirements to be fulfilled by Member States to enable the setting-up of RIS.

6.10.1.2.Report on the work done in 2008

During the year 2008 the Community acquis had considerable developments.

120 Proposal for a Regulation of the European Parliament and the Council concerning the rights of

passengers when travelling by sea and inland waterway and amending Regulation (EC) No 2006/2004;
Proposal for a Regulation of the European Parliament and of the Council on the rights of passengers in
bus and coach transport.
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A follow-up of the transposition of Directive 2005/44/EC was performed and continuous
monitoring of the implementation of the Directive was ensured via frequent meetings with
authorities and stakeholders, expert group meetings and conformity checks. Commission
regulations defining technical specifications were processed, as well as amendments of
existing Commission regulations defining technical specifications were prepared. The process
of ensuring the proper implementation of the Directive in 2009 and beyond will continue
along the same line.

The technical annexes to Directive 2006/87/EC continued to be further aligned with
legislation agreed in the framework of the Central Commission for Navigation on the Rhine.
For this purpose 3 meetings of the of experts from EU Member States and the Central
Commission for Navigation on the Rhine and 2 meetings of the Inland Waterway Transport
Committee as regards Technical requirements for inland waterway vessels were held. Three
amending Directives were adopted (Commission's Directives 2008/67/EC, 2008/87/EC and
2008/126/EC) and a fourth amending Directive was prepared for adoption in 2009.

For the proper implementation of the Directive regular communication with the Member
States is performed, a Joint Seminar of Inspection Bodies from the Member States of the
Danube Commission, the Central Commission for Navigation on the Rhine (CCNR) and the
EU was organised in Budapest, workshops have been attended in Member States and an
unregistered number of questions from citizens, and inspection bodies were answered. Good
cooperation with the International River Commissions and the United Nations Economic
Commission for Europe (UN-ECE) on technical requirements for inland waterway vessels
was maintained.

6.10.2. Evaluation of the current position

The situation keeps evolving, and an increased workload is foreseen due to necessary
legislative developments, including rectifications needed in published legislation, and work
linked to the fact that the transposition deadline for three new directives elapsed at the end of
2008.

6.10.3. Evaluation results

As in the past, priority will be given to strengthening the competitive position of the inland
waterway transport in the transport system, and to facilitate its integration into the intermodal
logistics chain.

One amending Directive will be proposed after a positive advice of the Committee. A
Corrigendum for several languages has to be prepared and launched. The procedure for the
recognition of classification societies has to be completed. The relation with the River
Commissions, and especially the chaired secretary of the Joint Working Group, should be
reflected. The following projects should be taken up: Harmonisation of additional technical
requirements on zone 1 and 2 waterways and Joint Seminar of Inspection Bodies from the
Member States of the Danube Commission, the CCNR and the EU.

Infringement procedures will be launched against Member States not having transposed the
newest Directives, and in particular Directive 2006/87. Specific follow up will be needed in
particular in connection with national additional requirements and derogations allowed by this
Directive.
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6.10.4. Sector summary

With a view to strengthening the competitive position of the inland waterway transport in the
transport system, and to facilitate its integration into the intermodal logistic, the Commission
will reinforce its administrative capacity in order to keep developing the harmonisation of
additional technical requirements on zone 1 and 2, on the one hand, and to monitor that the
individual implementation of Directive 2006/87, as amended, does not prejudice the existing
harmonisation.

6.11. TRANSPORT - Logisticsand co-modality
6.11.1. Current situation

Council Directive 96/53 on the maximum authorised weights and dimensions for heavy goods
vehicles and buses circulating within the Community has been in place for more than 12 years
already. The Directive sought to eliminate the differences between standards in force in the
Member States which had an adverse effect on the conditions of competition and constituted
an obstacle to traffic between Member States. This is why common standards for the weights
and dimensions have been established to permit the improved use of these vehicles by
creating a balance between their rational and economical use in traffic between MS.

The Directive has been completely transposed, and no infringement procedures have been
started until now. A study has been performed in 2008 to investigate the feasibility for its
possible amendment in order to increase the efficiency of heavy goods vehicles. Several
workshops have been performed in this respect.

6.11.2. Evaluation of the current position

The Community acquis in this field is generally stable although some adaptations and
improvements might be appropriate.

6.11.3. Evaluation results

A report for the economic development of combined transport and the application of
Community law in that area is to be drawn up this year in line with Council Directive 92/106
on combined transport of goods, aiming to define, where necessary further measures to
promote combined transport operations.

6.11.4. Sector summary

With a view to improve the efficiency and sustainability of freight transport in Europe, which
is a main goal of the European transport policy, the Commission will continue to study the
necessities and possibilities of further development of the existing legislation, as well as the
necessities for issuing new acts in order to promote and encourage the performance of
multimodal transportation as a drive for a competitive and sustainable freight transport system
in Europe.
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6.12. TRANSPORT - Inland Transport
6.12.1. Current position
6.12.1.1.General introduction

In road transport the most important pieces of legislation concern the enforcement of social
rules, working time and road charging (Directive 2006/22/EC, Directive 2002/15/EC,
Directive 1999/62/EC, respectively).

In the rail sector, the 1st railway package (Directives 91/440/EEC as amended, 95/18/EC as
amended and 2001/14/EC)'*' constitutes the basis of the institutional architecture of the
sector.

As for road safety, the legislation covers the driving licence (Directive 91/439/EEC), the
initial qualification and periodic training of professional drivers (Directive 2003/59/EC), the
road worthiness testing (Directive 96/96/EC), the compulsory use of safety belts (Directive
2003/20/EC) and the registration of vehicle documents (Directive 99/37/EC).

The transport of dangerous goods by road and rail is covered by two directives (Directives
94/55/EC and 96/49/EC, respectively). These will be replaced and repealed as from June 2009
by Directive 2008/68/EC, also applicable to inland waterways.

6.12.1.2.Report on the work done in 2008

The Commission brought five Member States before the Court for not having adopted the
necessary legislation transposing Commission Directive 2006/22/EC on the implementation
of European social legislation relating to road transport activities by 1 April 2007. In three
cases Member States subsequently notified transposition and the Court cases could be
withdrawn. Two cases were still pending by the end of 2008.

As regards working time in road transport, the Commission continued the control of
implementation concerning Directive 2002/15. The national measures of the Member States
were assessed and in the case of six Member States the transposition measures had to be
considered not to be in conformity leading to infringement proceedings. Infringement
proceedings were also initiated against seven Member States that failed to submit the biannual
report on the implementation of this Directive.

The Commission adopted a proposal to modify Directive 2002/15/EC. The aim of this
proposal is four-fold: to clearly put false self-employed drivers in the category of mobile
workers, to exclude genuine self-employed drivers from the directive, to make the
enforcement more harmonised and to clarify the night time provisions.

In 2008 the Commission closed 4 infringement proceedings concerning the non-conformity of
national measures with Directive 1999/62/EC on the charging of heavy goods vehicles for the
use of certain infrastructures; one new case was opened. The Commission pursued one
Member State for its road charging system for passenger cars which the Commission
considered incompatible with Article 12 TEC.

21 Directive 91/440/EEC on the development of the Community's railways; Directive 95/18/EC on the

licensing of railway undertakings, and Directive 2001/14/EC on the allocation of railway infrastructure
capacity and the levying of charges for the use of railway infrastructure and safety certification.
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The Commission opened infringement proceedings against 19 Member States which had
failed to transpose in time Directive 2006/38/EC, modifying Directive 1999/62. All Member
States were required to do so by 10 June 2008 at the latest. The Directive establishes a
common European framework for charging hauliers for the costs of the use of infrastructure
in order to avoid distortions of competition between transport undertakings of the Member
States and to ensure the proper functioning of the internal market. 15 cases were resolved in
the reporting period and 4 cases remain pending.

In the rail sector Member States efforts focussed on the transposition of the Directives of the
first railway package (91/440/EEC as amended, 95/18/EC as amended and 2001/14/EC),
which was due by 15 March 2003 or upon accession in the case of the new Member States.
The first railway package defines basic requirements such as the independence of the essential
functions of an infrastructure manager from rail operators, the charging scheme for
infrastructure charges, the setting up of rail regulatory bodies. On this basis, it provides for the
opening of the rail freight market to all eu-licensed operators, from 2003 on the Trans
European Rail Freight Network, from 1 January 2006 for all international rail freight transport
and from 1 January 2007 for all rail freight transport.

The Commission had adopted on 3 May 2006 a report on the implementation of the Ist
railway package (COM(2006) 189 final) which contained important findings on the state of
implementation in the Member States and announced the criteria that the Commission would
apply for controlling implementation in each individual member state, in particular on the
issue of independence of essential functions.

In order to complement the general findings of the report with concrete data from Member
States, and to evaluate whether these Directives had been correctly and completely transposed
into Member States' law and regulations, the Commission's services sent out questionnaires to
the Member States in June and November 2007. After analysing the replies to these
questionnaires, the Commission sent letters of formal notice to 24 Member States on 27 June
2008.

In the road safety sector currently 17 infringement proceedings are open, all for non-
communication of the transposition of directives. Two proceedings concerning the non-
transposition of Directive 2003/59/EC on professional driver education are pending before the
European Court of Justice. Four Member States received reasoned opinions for the non-
communication of the transposition of the Directive 2007/38/EC on the retrofit of blind spot
mirrors, which had to be transposed by 6 August 2008. The remaining proceedings concern
the non-transposition of an amendment to directive 91/439/EEC on driving licences
introduced by directive 2008/65/EC, which needed to be transposed by 30 September 2008.

6.12.2. Evaluation

As far as the enforcement of social rules and working time in road transport is concerned, the
Commission assessed in detail the application of the working time rules in the Member States,
in particular as regards the possible inclusion of self-employed in the scope of Directive
2002/15/EC. The assessment showed that the grounds for the inclusion of genuine self-
employed drivers in the working time were not sufficient as the policy objectives (including
road safety) pursued by the legislation in respect of this category of drivers were already
sufficiently ensured by other applicable rules, namely Regulation (EC) 561/2006 on driving
time and rest periods and Regulation (EEC) 3821/85 on the recording equipment
(tachograph). In addition, any enforcement of working time rules concerning genuine self-
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employed drivers appeared to be ineffective, and out of proportion with the high cost related
to it. Therefore, this specific category of drivers should remain excluded from the scope of the
Directive.

In the railway sector the letters of formal notice sent to 24 Member States for incorrect
transposition of the first railway package targeted three main shortcomings: 1) the lack of
independence of the infrastructure manager in relation to railway operators, 2) insufficient
implementation of the rules of the Directive on track access charging, such as the absence of a
performance regime to improve the performance of the railway network and the lack of
incentives of the infrastructure manager to reduce costs and charges and 3) the failure to set
up an independent regulatory body with strong powers to monitor competition in the railway
sector and rule on complaints.

These are areas which are essential for the opening of the railway markets in the Member
States.

The opening of infringement proceedings in the road safety sector is due mainly to the late
transposition of the directives. Apart from infringement procedures, the Commission is
requested to take a position on the very numerous petitions on this subject which citizens
address to the European parliament These petitions mainly concern the non recognition of
driving licences and road traffic laws of the Member States.

6.12.3. Evaluation results
For the road transport sector, four Directives will require special attention also in 2009:

- Directive 2002/15, on the organisation of working time of persons performing mobile road
transport activities, as a consequence of the proposed modification of the night time
provisions;

- Directive 2006/22, determining the minimum level of enforcement for the European
provisions on driving times and rest periods, and on the use of the tachograph;

- Directive 2006/38 amending Directive 1999/62/EC on the charging of heavy goods vehicles
for the use of certain infrastructures. The control of the correct application of the new rules
which had to be transposed by June 2008 will continue;

- Directive 2006/1/EC on hired vehicles, the application of which by Member States will be
reviewed with a view to identifying shortcomings of the current regime and possible
amendments thereto.

In the rail sector and on the basis of the replies by Member States to the letters of formal
notice the Commission will consider how to proceed on the infringement cases in 2009. These
proceedings will concentrate on the remaining issues that could not be resolved in the three
areas mentioned above.

In the field of road safety sector, the Commission's services will continue informing and
reminding the Member States in bilateral and multilateral meetings of their transposition
obligations

117

EN



EN

6.12.4. Summary by sector
6.12.4.1.Road transport Sector

The ongoing revision of the market access rules for the transport of goods and passengers by
road will be finished in 2009. By then the regulatory framework of the road transport sector
will be modernised and streamlined. The Commission will continue to control the
implementation and application of the social rules, in close cooperation with the Member
States. In the area of road charging the Commission has proposed an amendment to the
"Eurovignette" Directive currently in force allowing for the inclusion of external costs in
infrastructure charging. In parallel, the control of the implementation of the rules presently in
force will continue.

6.12.4.2.Railway sector

In the rail sector and on the basis of the replies of Member States to the letters of formal
notice (1st railway package), and information on legislative changes or commitments, the
Commission will consider how to proceed on the infringement cases in 2009. These
proceedings will concentrate on the remaining issues that could not be resolved in the three
areas mentioned above (independence of essential functions of an infrastructure manager from
rail undertakings, infrastructure charging, independence and powers of regulatory bodies).

6.12.4.3.Road Safety sector

As far as the road safety sector is concerned the main problem remains the late notification of
the transposition of directives. This is why efforts will continue to be undertaken to inform
and remind the Member States in bilateral and multilateral meetings, an at an early stage, of
their transposition obligations within the agreed deadlines. This will concern the directives
which still need to be transposed, namely the directive on road infrastructure safety
management and the third driving licence directive.

6.13. TRANSPORT - Air Transport
6.13.1. Current position
6.13.1.1.General introduction
Internal market, air transport agreements and multilateral relations sector

The sector covers areas such as the implementation measures necessary following the so
called "Open skies judgments" of 5 November 2002,'** where the Court identified a number
of breaches of Community law in existing bilateral agreements between certain Member
States and the United States of America, and which implied assisting Member States to
remedy the situation of around 1400 bilateral agreements.

It covers also areas of the internal market such as the monitoring of Public Service
Obligations and Computer reservation System.

The sector of the internal market, air transport agreements and multilateral relations is mainly
ruled by Treaty, Court judgments and regulations.

122 C-466/98, C-467/98, C-468/98, C-469/98, C-471/98, C-472/98, C-475/98 and C-476/98.
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The most important legal instruments and related work and reporting in 2008 are:
- Articles 10 and 43 of the EC Treaty
123

- Case-law on external competences (ERTA)

- Regulation (EC) No 847/2004 on the negotiation and implementation of air service
agreement between Member States and third countries (Committee Regulation).

- The new Regulation (EC) No 1008/2008 of 24 September 2008 which replaces (recasts)
Regulations No 2407/92, No 2408/92 and No 2409/92 on common rules for the operation of
air services in the Community.

- Regulation (EC) No 2299/89 of 24 July 1989 on a code of conduct for computerized
reservation systems.

Single sky and modernisation of air traffic control

In this sector, the Commission is responsible for implementing and developing the
Community air traffic management (ATM) policy in order to achieve the Single European
Sky (SES).

The sector is mainly dealing with the implementation of the following legal instruments:
- The framework Regulation (EC) N° 549/2004;

- The service provision Regulation (EC) N° 550/2004;

- The airspace Regulation (EC) N° 551/2004;

- The interoperability Regulation (EC) N° 552/2004.

- Directive 2006/23/EC on a Community air traffic controller licence

Air safety and environment

The sector deals with the application and further development of the aviation safety regime
within the European Community.

It covers also the areas dealing with air transport environment (such as Emissions Trading
Scheme, ETS) and noise-related legislation.

The air safety and environment sector is mainly ruled by Regulations and Directives.
The most important legal instruments and related work and reporting in 2008 are:

- The new Regulation (EC) No 216/2008 which replaces Regulation (EC) No 1592/2002 on
common rules in the field of civil aviation and establishing a European Aviation Safety
Agency (EASA).

123 Case 22/70, Commission v Council - European Agreement on Road Transport
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- Regulation (EC) No 2111/2005 on the establishment of a Community list ('blacklist') of air
carriers subject to an operating ban within the Community and on informing air transport
passengers of the identity of the operating air carrier

- Directive 2004/36/EC on the safety of third-country aircraft using Community airports
(SAFA) as amended by the new Directive 2008/49/EC.

- The new Regulation (EC) 351/2008 implementing Directive 2004/36/EC (SAFA) as regards
the prioritisation of ramp inspections on aircraft using Community airports.

- The new Regulations (EC) No 8/2008 and 859/2008 amending Council Regulation (EEC)
No 3922/91 as regards common technical requirements and administrative procedures
applicable to commercial transportation by aeroplane (EU OPS).

I nfrastructures and airports

This sector implements, or supervises the implementation of the "action plan for airport
capacity, efficiency and safety" that the Commission adopted in 2007 to increase the output of
the existing infrastructures and to optimize the planning of new infrastructures, whilst raising
safety standards at highest levels and enhancing the environmental compatibility of airports.
Within this context, the sector notably set up and supervises the Community Observatory on
airport capacity.

The sector is involves the implementation of the following legal regulatory instruments:

- Council Regulation (EEC) N° 95/93 of 18 January 1993 on common rules for the allocation
of slot at Community airports;

- Council Directive 96/67/EC of 15 October 1996 on access to the groundhandling market at
Community airports;

- The newly adopted Directive 2009/12/EC of the European Parliament and of the Council of
11 March 2009 on airport charges;

- Some of the requirements of Regulation (EEC) No 2408/92 of 23 July 1992 on access for
Community air carriers to intra-Community air routes (now recast in Regulation (EC) No
1008/2008).

Aviation security

Regulation (EC) No 2320/2002 of the European Parliament and of the Council of 16
December 2002 establishes common rules in the field of civil aviation security. This
Regulation is complemented by detailed implementing rules taking the form of several
Commission Regulations and a Commission Decision. In particular, the rules require Member
States to establish and implement a national civil aviation security programme complemented
by a quality control programme in order to ensure the application of the common standards.
Member States also have to designate a single appropriate authority responsible for the
coordination and the monitoring of the implementation of its national civil aviation security
programme and ensure the availability of sufficient resources to monitor compliance.
Regulation (EC) No 2320/2002 also requires from the Commission to carry out inspections of
national administrations and a suitable sample of airports in all Member States.
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For more details on the legislation applicable, please see annex I.
6.13.1.2.Report on the work done in 2008

Internal market, air transport agreements and multilateral relations sector

- Internal market

Regulation (EC) No 1008/2008 of 24 September 2008 on common rules for the operation of
air services in the Community (recast) entered into force on 1st November 2008. It allows the
adoption by Member States of Public Service Obligation (PSO) for reason of economic
development and territorial continuity though air services.

According to the Regulation Member States must respect several obligations and Commission
has the power to carry on investigations in case of unjustified access restriction.

In 2008, several meetings were held with Member States and stakeholders (airports) to
explain the functioning of the new Regulation, which simplifies the procedures. The
Commission produced guidelines to improve the implementation of the Regulation and to
organise partnership with Members States in order to avoid infringement cases in this area.
Practically, a functional mail box has been created for the transmission of Member States
requests. Through this channel, Commission has received PSO projects for checking the
conformity, in particular of the socio-economic context, before publication. An exhaustive
inventory of all public service obligations in force was set up, published on Europa and is
being updated on a monthly basis.

In 2008, the Commission carried out audits of Computer Reservation Systems on the ground
of complaints from CRS and Airlines, which were unfounded (Article 10 of Regulation (EC)
No 2299/89).

The proposal for a Regulation on a Code of Conduct for computerised reservation systems
(CRS) suggests the removal of impracticable provisions that were subject to uncertainty.
During the legislative process, the Commission's services held numerous meetings with CRS
and Travel agents to explain and convince them on the benefit of modernisation and
simplification of the existing Regulation such as price transparency and protection of personal
data. The new Regulation will enter into force in March 2009.

- Air transport agreements

In order to improve the good application of Community law, the Commission has produced a
legislative guideline containing all legislation and updated every two years. This legislative
guideline explains to the Member States the legislation in force and gives examples on how to
implement it. This document is used in different ways: it is a tool to explain Community law
to third countries when new agreements to ensure the conformity of third country regulations
are being negotiated particularly for neighbouring countries of the Mediterranean Sea and
Balkans which have started to implement common air transport policy provision.

In 2008, the Commission services provided new Member States and neighbouring countries
assistance with technical experts. For this specific action, Commission services update
regularly the expert's data base.
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The Commission services are working on an European Civil Aviation Code with a double
objective: to give a detailed overview to third countries of the architecture of Community Air
policy during the negotiations and to help new Member States and neighbouring countries in
the institutional building issues.

For the bilateral agreements, the committee established by Regulation (EC) No 847/2004 met
twice in 2008. This committee is assessing the acceptance by third countries of Community
clauses on designation, safety, environment, ownership and control and other technical issues.
In 2008, the Commission managed to put into conformity 222 additional bilateral agreements
through committee decisions and two infringement cases could be closed.

Single sky and modernisation of air traffic control

On 25 June 2008, the Commission adopted a proposal to amend the basic regulations and a
proposal to extend the competence of EASA (European Aviation Safety Agency) to air traffic
management.

The adoption by the Council and the European Parliament of these proposals will contribute
to the practical implementation of the Single European Sky for instance through the definition
of mandatory deadlines for the implementation of key elements like the functional airspace
blocks (FABs) or the competence of EASA on the certification of air traffic management
systems.

Infringement procedures were initiated against 20 Member States that did not communicate
the transposing measures for Directive 2006/23/EC (Community air controller licence) within
the deadline (17" May 2008), eight of which could be closed by the end of the year.

Air safety and environment
- European Aviation Safety Agency (EASA)

The competence of EASA has been widened and the amended basic Regulation (EC) No
216/2008 entered into force in April 2008. It applies to the safety certification of third country
airlines operating to or from Europe, to pilots' licences and to all safety aspects of the
operation of airlines and aircraft. EASA has also been charged with the task of managing the
SAFA (Safety of Foreign Aircraft) Programme and the development of enhanced
implementing rules.

The Commission presented a new proposal in June 2008 to further extend the Agency's tasks
to aerodromes and Air Traffic Management safety. This is an essential pillar of the Single
European Sky legislation package and will provide for completion of the safety chain for the
EASA system. The Council signalled a partial general approach in December 2008, allowing
for its final adoption in first reading in the course of 2009.

Furthermore, the Commission adopted the necessary rules (Regulation EC No 287/2008)
providing for the necessary extension of validity of the certificates of airworthiness until 28
September 2009 of certain types of aircraft, for which EASA had received appropriate
applications for certification (according to the requirements of Regulation N° 1702/2003 as
modified by Regulation EC No 375/2007). Also, the Commission adopted individual
decisions (concerning Poland, Hungary and Latvia) affecting the certification of airworthiness
of aircraft of these types to allow them to be integrated into the EC certification system in
derogation of specific requirements of Regulation (EC) No 375/2007.
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In line with the objective of better regulation, the Commission adopted regulations to adapt
the existing airworthiness rules to non-commercial air transport without compromising safety:
Regulation (EC) No 1056/2008 amending Regulation (EC) No 2042/2003 on the continuing
airworthiness of aircraft and aeronautical products, parts and appliances, and on the approval
of organisations and personnel involved in these tasks; Regulation (EC) No 1057/2008
amending the Appendix II of Annex to Regulation (EC) No 1702/2003 concerning the
Airworthiness Review Certificate (EASA Form 15a).

- The EC list of banned air carriers

The measures to prohibit or to restrict the operation of unsafe airlines in Europe have
continued to be applied with the required level of attention.

Three updates (Regulations EC No 331/2008, 715/2008 and 1131/2008) of the list of banned
air carriers have been implemented in 2008 with significant decisions affecting additional
carriers but also releasing others from the list since they have successfully restructured their
safety oversight systems and procedures.

- Safety Assessment of Foreign Aircraft (SAFA)

In order to enhance the efficacy of the EC SAFA programme, the Commission has completed
the procedures for adoption of two measures, notably a Commission regulation on the
prioritisation of ramp inspections on certain aircraft and a Commission directive harmonising
further the methods and the requirements for conducting and reporting such inspections. Both
instruments were formally adopted in 2008.

- EU OPS

The harmonised rules on air operations (OPS) have been further upgraded twice, by
Regulations (EC) No 8/2008 and 859/2008, and a close monitoring of the way both the
industry and the Member States are complying with the new rules applicable from 16 July
2008 has been performed. In particular, 40 notifications of temporary exemptions, 23 requests
for derogations (2 positive Commission decisions taken in 2008) and 15 notifications of
additional national provisions have been received. The Commission has also analysed several
complaints or peaces of information linked to potential infringements to the new rules and
established appropriate contacts with the competent authorities to clarify the situations. Two
meetings with the competent authorities have served to clarify the meaning of some
provisions and disseminate best practices on the topic.

- Occurrence Reporting

The ability of all national safety authorities and of EASA to constantly improve safety rules
and to take stock of the negative experience of accidents and incidents has been enhanced by
two Commission Regulations (EC No 1330/2007 and 1321/2007) adopted in the autumn of
2007. In particular, these establish the detailed rules to be complied with by Member States
and all industry stakeholders for the dissemination of incidents information and also to collect
it into a central European repository of information. The principle of protection of the source
of information has also been strengthened through a specific position in Regulation 216/2008.

- Sustainable Development:
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The main efforts have been invested to ensure that the specificities of aviation have been fully
taken into account in the directive including aviation in the European emissions trading
scheme (EU ETS) adopted in November 2008, as well as in the general review of the EU ETS
completed in December 2008 to ensure that aviation provides a fair contribution to the fight
against climate change. In this context, the preparation of the implementing rules applicable to
aviation was also launched in October 2008.

In parallel, an intense dialogue with third countries was developed — bilaterally and within
ICAO - aimed at convincing the rest of the world that the European initiatives are well-
founded and that a global framework to address aviation emissions is needed. The outcome of
these important activities should be seen in 2009 when the aviation ETS enters into force and
the ICAO/GIACC and Copenhagen negotiations should be completed.

Extensive preparatory work, including a preliminary study and impact assessment, has also
been carried out on the options for addressing the climate change impacts of NOx emissions
from aviation.

On 15 February 2008 the Commission adopted a Report on the implementation of Directive
2002/30/EC on noise-related operating restrictions at airports and, on this basis, has been
examining whether amendments to the Directive would be justified.

I nfrastructures and airports

- As regards the Action Plan for airport capacity, efficiency and safety: The Community
Observatory on airport capacity was inaugurated on 4 November 2008. It will advise the
Commission on the implementation of the action plan.

Measures aiming at enhancing the consistency between airport slots and flight plans have
been enshrined in the draft Air Traffic Flow Management Regulation, to be adopted in 2009.
Preliminary work started on the cartography of the European airport network and on the
integrated air/rail ticketing.

- As regards the implementation of Community law: Efforts to ensure the proper
implementation of Directive 96/67/EC were intensified, and the situation at several airports
was assessed in depth. As a result, one reasoned opinion and 2 letters of formal notice were
prepared. At the same time, a study on the implementation of the Directive was launched and
completed. It focuses notably on the situation in the Newest Member States. In spite of these
efforts, new complaints were made to the Commission, which concern 3 Member Sates.

Concerning the regulation on airport slots, the sector assessed the situation at several airports.
Besides, 3 new complaints were made to the Commission in this respect, while 3 cases were
closed. Moreover, the Commission adopted in April 2008 a Communication to clarify some
provisions of the regulation and make its implementation easier.

Concerning the harmonization of passenger's departure taxes, the sector dealt with cases in 2
Member States, and sent 1 letter of formal notice to one of them. Both cases have in the
meantime been closed.

The sector also dealt with discrimination in night bans at one airport. At the end of the year,
the position of the competent authorities on the issues raised by the Commission in relation
with the night curfew was still pending.

- As regards the enhancement of economic regulation: Discussions continued on the Proposal
for a Directive on Airport Charges, to establish a common framework regulating the essential
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features of airport charges and the way they are set; the Directive was adopted by the Council
and Parliament on 11™ March 2009.

Aviation security

During the year 2008, the Commission continued to fulfil its monitoring obligations and
conducted inspections (including follow-up inspections) of 9 national administrations and 18
airports.

Five infringement procedures were initiated following inspections of national administrations.
Most cases relate to an insufficient frequency and scope of national quality control activities
resulting from a lack of resources to monitor compliance nationally. Two infringement cases
were closed following full rectification of the identified shortcomings. The remaining
infringement cases are being closely followed and informal contacts with the Member States
have taken place in order to assist them in a swift rectification of deficiencies.

In order to encourage a reduction in the number and severity of deficiencies identified during
Commission inspections the following measures have been taken in 2008:

- Consistent implementation of a peer-review system, namely the active participation of
national auditors from all Member States in Commission inspections. In addition, the
Commission made available to all Member States an updated and more detailed version of its
harmonised inspection methodology in order to assist them in preparing for Commission
inspections on their territories.

- The Commission regularly informed the Member States of non-compliances found during
inspections in the Regulatory Committee on aviation security, which met 8 times during 2008.
These updates on non-compliances identified during inspections help Member States to
identify critical areas where deficiencies occur repeatedly.

- Regulation (EC) No 300/2008 of the European Parliament and of the Council of 11 March
2008 was adopted. This new Framework Regulation for aviation security, ultimately replacing
Regulation 2320/2002, allows the Commission to review the detailed rules for the
implementation of the common aviation security standards. This revision will improve clarity
and consistency, thus paving the way for an even higher compliance level. Work on
developing these new implementing rules is well underway and will be finalised by April
2010.

6.13.2. Evaluation of the current position
6.13.2.1.Internal market, air transport agreements and multilateral relations sector

Situation in this field is acceptable, evolving according to the priorities and performing very
well.

- Internal market

Since the opening of the market in 1992 which was a major achievement of the Air transport
policy, some progress has been made to improve liberalisation of the sector. The rules
governing the liberalisation of services and tariffs have been simplified and reinforced in 2008
through the adoption of Regulation (EC) No 1008/2008 (recast) that entered into force on 1%
November 2008.
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- Air service agreements

Much has been achieved since the "open skies" judgments. On a total of 1400 illegal bilateral
agreements 786 are now in conformity with Community law (222 for 2008). A bilateral Air
Transport Agreement between the European Community and its Member States, on the one
hand, and the United States of America, on the other hand, was signed in 2007, and
negotiations have started with Canada. The neighbouring policy is now concrete: agreements
have been signed with Switzerland, Western Balkans and Morocco, which are participating at
different levels to the common air policy.

Certain bilateral agreements such as those concluded by Austria with China and with Syria
and by Finland with Russia present however particular difficulties, despite the efforts made
both by Member States and Commission.

6.13.2.2.Single sky and modernisation of air traffic control

Considering the limited number of legal instruments, the monitoring of the practical
implementation seems manageable.

The transposition of Directive 2006/23 has not been achieved yet (or not fully) in several
Member States.

6.13.2.3.Air Safety and Environment

The appraisal of the present situation of air safety and environment is acceptable and evolving
according to the established priorities.

6.13.2.4.Infrastructures and airports

The implementation of the Directive on groundhandling remains of some concern. The
situation appears unsatisfactory in this respect, notably in some of the new Member States. It
is therefore essential to continue a close surveillance of Member State's transposition
instruments and the way they are applied.

6.13.2.5. Aviation security

Since the introduction of Community rules in 2002 and of Commission inspections in 2004,
results of aviation security inspections have steadily improved. The compliance with main
provisions during aviation security inspections of airports rose from 62% in 2006 and 69% in
2007 to 78% in 2008. However, inspections of national administrations also showed that
several Member States do still not make available sufficient resources to fulfil their national
quality control obligations.

The fact that the Commission took a strict and coherent approach to the rectification of
deficiencies identified during Commission inspections has also contributed to the improved
inspection results. It is expected that additional infringement cases will be necessary to further
improve compliance levels in the European Union, in particular as regards the availability of a
sufficient number of national auditors to monitor the correct implementation of aviation
security measures at European airports. However, the continued effort in inspections and
advice is still likely to result in a continued positive evolution. The entry into force of the
revised aviation security rules in April 2010 will then further improve the overall compliance
level within the European Union.
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6.13.3. Evaluation results
6.13.3.1.Internal market, air transport agreements and multilateral relations sector
Priorities
The priorities remain the same:

- To remove the illegal provisions of existing bilateral air transport agreements between
Member State and third countries, to negotiate a final agreement with US in order to make the
Community ratification possible and close the infringements procedures.

- To maintain partnership with Member States, stakeholders and citizen representatives for a
harmonised implementation of internal market regulations.

- To update the new CIRCA Interest Group that was set up to comply with the requirements
of Regulation (EC) No 1008/2008 concerning the notification of operating licences.

Planned action
The key actions programme will be oriented toward priorities:

- Meetings with third countries to remove the illegal provisions of existing bilateral
agreements.

- The organisation of training for Member States, third countries, stakeholders and EC official
on the Community acquis, the Air transport policy, the practical challenges and objectives of
the stakeholders in the area of Computer reservation system.

- Studies to assess different third country markets.

- To develop activities related to new legislation in the area of Computer Reservation Systems
such as guidelines, training, expert committee meetings.

6.13.3.2.Single sky and modernisation of air traffic control

As in the past, the practical implementation of existing legislation by Member States and by
relevant stakeholders will be monitored in the framework of the Single Sky Committee
(Article 5 of Regulation (EC) No 549/2004) and the Industry Consultation Body (Article 6 of
Regulation (EC) No 549/2004).

These instruments are complemented by the use of existing arrangements under the
Eurocontrol Convention. For instance the CRCO (Central Route Charging Organisation) is
used for the reporting obligations under the charging Regulation (EC) No 1794/2006 and the
LCIP (Local Concergence Implementation Plan) is used for the reporting obligations under
Article 12 of the framework Regulation (EC) No 549/2004 and under Article 8 of Regulation
(EC) No 2150/2005 on the flexible use of airspace.

6.13.3.3.Air Safety and Environment
Priorities

Priorities concern the most significant developments in such areas as :
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- Accident investigation and incident reporting
- Extension of EASA tasks, fees and charges, supervision of EASA, fines
- List of banned airlines
- Aviation environmental issues
- International cooperation
- Monitoring of compliance
Planned action
The key actions programme will be oriented towards the above listed priorities:
- Accident investigation and incident reporting

In 2009 the Commission adopt a legislative proposal to enhance accident investigation and
incident reporting. The co-decision process for the adoption of this measure should continue
in 2010.

- Extension of EASA tasks, fees and charges, supervision of EASA, fines

A high number of proposals prepared by EASA following the entry into force of the "first
extension" amended Regulation (216/2008) in April 2008 will be processed from 2010 — —and
will result in some 5 to 10 Commission regulations being adopted between 2010 and 2012.

On top of these implementing rules specifically linked to the first extension of tasks, the
continuous update of the technical Community legislation (mainly initial airworthiness and
maintenance) following Opinions by EASA will continue in 2010 and it will be carried
through comitology procedure.

As far as the "second extension" of tasks is concerned, an adoption of the Commission's
proposal in first reading is expected in the course of 2009.

A thorough revision of the EASA fees and charges Regulation is also foreseen. This
amendment is necessary to introduce the new fees and charges to be paid by the Industry for
the new certification activities the Agency will start to execute following the "first extension"
of tasks.

In 2010 the Commission intends to adopt a regulation to introduce fines and periodic penalty
payments to be imposed on persons or undertakings to which the Agency has issued a
certificate. The mechanism envisaged is such that the Commission will impose the fine
following a request from the Agency.

Finally, the usual activity as "parent Commission service" of EASA will continue, implying
adoption of the Commission's Opinion on the Agency's Work programme, monitoring of the
Agency's drafting and implementation of the budget and staff policy plan, follow up to
various audits (including the Court of Auditors recommendations), etc.

- List of banned airlines
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Recent analysis of ICAO and SAFA reports shows a worrying negative trend in terms of third
Countries' safety performance. As a consequence, the effort in auditing third countries'
airlines and administrations will have to be strengthened.

The update of the Community list of banned airlines every four months will continue.

A report on the implementation of the Regulation following the first three years of
implementation will be proposed by the Commission in 2009.

- Aviation environmental issues

Proposals are planned for measures dealing with aviation noise emissions from airplanes
(2009-2010).

The involvement at international level on aviation emissions reductions measures, in
particular emissions trading, will require intense activities in ICAO, in the United Nations
Framework Convention on climate change (UNFCCC) after COP15, but also during bilateral
negotiations with third countries. This is indispensable to ensure a smooth implementation of
the EC Directive including aviation in the EU ETS.

- International cooperation

The management of a number of tailored technical cooperation projects with third countries,
mainly those affected by the list of banned airlines, aimed at enhancing their aviation safety
supervisory capability and their compliance with international air safety standards, will be
continued.

The work generated by the negotiation or implementation of bilateral EU/third countries
aviation safety agreements should increase significantly, implying the creation and
management of some technical Committees (at least four just for the United States of
America) to properly follow up the implementation of the agreements but also to prepare new
annexes to cover the new tasks entrusted to EASA following the first modification to
Regulation 216/2008. Such annexes will have to be negotiated in the Bilateral Oversight
Board which the Commission has to co-chair at the level of the Head of Unit with large
technical support of the Unit and EASA. For Brazil, a similar path can be envisaged, the entry
into force of the bilateral agreement being expected however at the end of 2009 only.

- Monitoring of compliance

Monitoring compliance with the existing EU legislation is an ongoing task. This implies —
inter alia — the analysis and appropriate follow-up of the standardisation inspection reports
issued by EASA, as well as ensuring a correct functioning of the SAFA Directive. The
Agency inspects at present each Member State every two years; as a consequence, the
Commission will analyse yearly some 13/14 standardisation reports and follow them up as
appropriate - mainly initiating sanction (withdrawal of certificates or of mutual recognition,
for example) or infringement procedures where necessary.

As far as the 'SAFA Directive' is concerned, its provisions shall be repealed and replaced by
implementing rules enacted under Regulation 216/2008/EC. In this sense, a continuous
refinement of the procedural annexes, of the prioritisation of inspections and of the minimum
training of Member States' inspectors is envisaged together with the introduction of a
minimum quota of ramp inspections to be performed annually by Member States. This
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process encompasses a constant dialogue and consultation with the National Administrations
and other relevant stakeholders through workshops and technical meetings.

6.13.3.4.Infrastructures and airports

In 2009 the sector will continue focussing on the proper implementation of the existing law as
regards groundhandling, slots and airport charges. It will also concentrate on the
implementation of the action plan on airport capacity, and notably on the supervision of the
works of the Observatory on airport capacity.

6.13.3.5. Aviation Security
Priorities

The primary focus for the Commission in the field of aviation security remain unchanged,
namely to further develop harmonised rules in aviation security that ensure an adequate level
of protection whilst limiting the negative impact on facilitation and to ensure the application
by all Member States of the common standards contained in Regulation (EC) No 2320/2002
of the European Parliament and of the Council of 16 December 2002.

Planned action

The Commission will continue to apply a strict compliance monitoring and enforcement
policy to ensure an adequate protection of its citizens. The Commission therefore intends to
continue its inspections at a similar frequency as compared to 2008. Particular emphasis will
be given to ensuring that Member States have an adequate number of resources to fulfil their
obligations.

In order to ensure the timely entry into force of the new implementing rules in the field of
civil aviation security, the Commission will intensify work in this field and plans several
working group meetings involving stakeholders and Member States. In addition, the
Commission plans to develop detailed guidance material to facilitate the smooth entry into
force of the revised common standards.

6.13.4. Summary by sector
6.13.4.1.Internal market, air transport agreements and multilateral relations
- Internal market

Concerning common rules for the operation of air services, the new Regulation (N°
1008/2008) contributes helps to the restructuring of the sector and maintains competitive
conditions both on international routes and European domestic routes. It also clarifies several
aspects in the areas of aircraft leasing, public service obligations and traffic distribution rules
at airports, ensuring that these rules are applied with maximum transparency and without
discrimination.

The Regulation aims in particular at simplifying publicity obligations, extending the
maximum period for the exclusive concessions which will be 4 years (5 years for the most
remote regions). It introduces an emergency procedure to cope with the sudden interruption of
the services of the operator serving a route covered by public service obligations (OSP). It
gives the Commission the possibility of requesting from the Member State more information
and explanations on the OSP socio-economic context that they intend to create.
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The Commission's proposal to simplify and modernise the Code of Conduct relating to
computer reservation systems (CRS) will partially liberalise the market and will allow CRS
providers and the travel agents who are subscribed to widen their offer, thereby improving
competition in the air tickets distribution market. Competition is further strengthened by new
safeguard measures designed to protect consumers and to prevent competitive abuses.

- Air services agreements

The objective to bring existing bilateral agreements into line with Community law, following
the “open sky” case law, is vitally important not only for the European Community and its
Member States but also for the third countries concerned and for the aviation sector, airlines
and the users.

Since 2002, much effort has been made in order to remove the illegalities identified in
bilateral agreements between twenty Member States and the United States. In 2008, the
Commission organised several joint committee meetings for the provisional application of the
Air Transport Agreement between the European Community and its Member States, on the
one hand, and the United States of America, on the other hand, which was signed in 2007 and
which needs to be ratified by all Member States before the ratification by the European
Community. This legal constraint does not permit closure of Member States' infringements
that have already ratified the agreement.

In the framework of Regulation (EC) No 847/2004 and its committee, the Commission assists
member States tobring other existing bilateral agreements with third countries into conformity
with EU requirements.

6.13.4.2.Air Safety and Environment

The impact of added safety resulting from the Commission's initiatives has been assessed so
far on the basis of the number of unsafe companies which have been prevented to operate to
or from Europe and by the number of tourist agents (about 40.000) in Europe which have to
inform travellers of the list of banned airlines companies operating outside Europe.

An additional criterion remains the increased level of safety oversight that foreign European
Civil Aviation Authorities carry out for fear of seeing their operators banned from Europe.

Furthermore, the role of EASA is to control compliance by Member States and to assist them
to enhance their safety level to the legally required level. The standardisation activities of
EASA have continued to produce significant results as an ever increasing number of Member
States is being inspected on a yearly basis. In 2008, EASA inspected 21 Member States in the
area of initial airworthiness and 4 visits to third countries (including Switzerland); 26 Member
States and 3 non EU JAA States (including Serbia and Norway) as well as 4 inspections in the
United States of America in the area of continuing airworthiness. At the request of the
Commission, EASA has also carried out 4 supplementary inspections of Member States (2 ad-
hoc inspections and 2 follow-up inspections). Furthermore, the Agency increased
considerably the number of visits to Member States in the area of operations, flight crew
licensing and synthetic training devices (simulators): 10 Member States and 5 JAA States
(including Switzerland) in the area of operations; 8 Member States and 3 JAA States
(including Switzerland) in the area of flight crew licensing and 6 Member States in the area of
synthetic training devices (simulators). This aspect, enforcement of compliance, is revealing
itself more and more the key to successful impact of EU aviation safety rules.
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6.13.4.3.Infrastructures and airports

In 2009, the focus of attention will remain unchanged, namely to ensure the proper
implementation of the economic regulatory framework, and to guard against any possible lack
of airport capacity by implementing the action plan.

6.13.4.4. Air Security

The priorities for the Commission in the field of aviation security remain unchanged, namely
to further develop harmonised rules in aviation security that ensure an adequate level of
protection and to ensure the application by all Member States of the common standards
contained in Regulation (EC) No 2320/2002 of the European Parliament and of the Council of
16 December 2002.

The planned key actions are the continuation of the well established inspection regime at
current frequencies, the strict enforcement of Community rules following the identification of
deficiencies and the development of revised implementing rules for aviation security which
will ensure more consistency, clarity and harmonisation while safeguarding the level of
protection for European citizens.

Whilst the inspection and enforcement activities are put in place on a continuous basis, the
development of the new implementing rules will take place during the course of 2009 and be
finalised by April 2010 at the latest. However, further reviews and adjustments following
changes in the threat situation or technological developments are also possible thereafter.

6.14. TRANSPORT - Maritime Safety
6.14.1. Current position
6.14.1.1.General introduction

The maritime safety EU acquis aims at enhancing the safety of ships in European waters,
protecting the marine environment and ensuring appropriate living and working conditions on
board. The main relevant pieces of legislation in this area are:

- Council Directive 94/57/EC of 22 November 1994 on common rules and standards for ship
inspection and survey organisations and for the relevant activities of maritime administrations
(OJ L 319 0f 12.12.1994, p. 20). This directive addresses the responsibility of Member States
as flag States by establishing measures to be followed by the Member States and
organisations concerned with the inspection, survey and certification of ships for compliance
with the international conventions on safety at sea and prevention of marine pollution;

- Council Directive 95/21/EC of 19 June 1995 on port State control of shipping (OJ L 157 of
7.7.1995, p.1). This directive sets out rules applicable to Member States in their capacity of
port States. It provides for increased compliance with international and relevant Community
legislation on maritime safety, protection of the marine environment and living and working
conditions on board ships of all flags and for the establishment of common criteria for control
of ships by the port State and harmonised procedures on inspection and detention;

- Directive 2002/59/EC of the European Parliament and of the Council of 27 June 2002
establishing a Community vessel traffic monitoring and information system (OJ L 208 of
5.8.2002, p. 10). The system established in accordance with this directive aims at improving
the response of the authorities to incidents, accidents and potentially dangerous situations at
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sea, including search and rescue operations, and at better preventing and detecting pollution
by ships.

Other relevant legislation includes directives on marine equipment (Directive 96/98/EC),
harmonised safety rules and standards for passenger ships (Directive 98/18/EC), fishing
vessels (Directive 97/70/EC) and the safe loading and unloading of bulk carriers (Directive
2001/96/EC), registration of persons on board passenger ships (Directive 98/41/EC),
mandatory surveys for the safe operation of regular ro-ro ferry and high speed passenger craft
services (Directive 99/35/EC), seafarers hours of work (Directive 1999/95/EC), stability
requirements for ro-ro passenger ships (Directive 2003/25/EC) and Regulations on the
accelerated phasing-in of double hull or equivalent design oil tankers (Regulation (EC) n°
417/2002), the prohibition of organotin compounds on ships (Regulation (EC) n°® 782/2003)
and on the transfer of cargo and passenger ships between registers within the Community
(Regulation (EC) n° 789/2004). Finally, environment-related directives on port reception
facilities for ship-generated waste (Directive 2000/59/EC) and on ship-source pollution and
on the introduction of penalties for infringements (Directive 2005/35/EC) should also be
listed.

6.14.1.2.Report of the work done in 2008

The Committee on Safe Seas (COSS) set up under Regulation (EC) no. 2099/2002 met in
November. The meeting provided the opportunity for Commission services to discuss with
representatives of Member States issues such as the update of Community acquis on
passenger ships in order to reflect IMO instruments, the stability regulations for ro-ro
passenger ships, the recognition and the performance criteria of classification societies as well
as a possible amendment to Regulation (EC) n° 417/2002 on double hull oil tankers.

Regular meetings on maritime policy took place in 2008 between the Director responsible for
maritime safety and policy and his counterparts in the Member States. These meetings
provided also an opportunity to foster clarification and better implementation of the acquis.

Preparation of the report assessing the implementation of Directive 2000/59/EC on port
reception facilities for ship-generated waste continued in 2008 with the aim of submitting it to
the European Parliament in the 1st semester 2009.

The European Maritime Safety Agency continued its broad program of inspection visits in the
Member States. This program was initiated in 2004 at the request and in co-operation of the
Commission and it currently covers the following areas: classification societies, training of
seafarers, port State control and port reception facilities. The methodology for extending the
program to vessel traffic monitoring and information systems was established in 2008
allowing for the actual launching of the exercise in March 2009. The reports produced by the
EMSA teams serve as basis for further Commission contact with the Member States either
through requests for clarification or the launching of infringement procedures. In an area
where there is a reduced number of complaints received from citizens or enterprises, these
inspections are of great value to the Commission as they allow it to understand how the EU
maritime safety acquis is implemented in the Member States.

The number of infringement procedures declined sharply in 2008. This was essentially due to
the corrective measures introduced by Member States in order to improve the quality of the
transposition of the acquis and its implementation, following pre-judicial initiatives by the
Commission. Still at the end of the year over 40 procedures remained open. They concentrate
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essentially on port State control and port reception facilities issues. Noteworthy are also the
decisions of the Court of Justice in several cases condemning Member States for their failure
to establish, adopt and implement plans for ship-generated waste.

6.14.2. Evaluation of the current position

Maritime safety Community law is relatively young. It is however based in international
conventions and other instruments, for some of which there is considerable implementation
experience in the Member States. Current implementation situation thus ranges from
relatively stable, whilst not yet entirely acceptable (for instance, for Directive 95/21/EC on
port State control of shipping which is closely related to the rules of the Paris MOU to which
most Member States have been party to for several years) to more difficult as in the case of
Directive 2000/59/EC on port reception facilities, where key provisions such as those on the
coverage of costs by all ships, the monitoring of deliveries and the performance of inspections
are still implemented unevenly throughout the Union.

The situation tends to become more complex as 2008 saw the finalisation of a very significant
package of new Community maritime safety acquis. This package, whose texts are due for
publication in the first semester 2009, cover a broad range of issues, some of which consist of
improvements of current acquis (port State control, vessel traffic monitoring and information
system, classification societies ), while others are essentially new (accident investigation, Flag
State obligations, liability of carriers of passengers by sea, insurance of shipowners).
Preparation of adequate transposition of the new texts into national law and of their
implementation will be necessary.

6.14.3. Evaluation results
6.14.3.1.Priorities

There is a clear continuity in the efforts to ensure an appropriate transposition and
implementation of the maritime safety acquis. In terms of thematic areas, emphasis will be
put on the traditional areas of the monitoring of classification societies and of the
implementation of directives on the training of seafarers, port State control, vessel traffic
monitoring and information system and port reception facilities. Transposition of Directive
2005/35/EC (ship-source pollution and penalties) will also be closely monitored.

We shall continue to rely on the systematic assessment of implementation in the Member
States based on the inspections by EMSA to be followed by contacts with Member States and,
when appropriate direct pre-judicial initiatives. We shall also devote considerable resources to
trying to prevent transposition problems, in particular in the context of the new package of
legislation.

A pre-emptive approach is also taken in relation to the alignment to and implementation of the
acquis by accession countries, in particular Croatia, through dialogue and assessment of
administrative capacity (in co-operation with EMSA).

6.14.3.2.Planned action

Contact with national administrations will be ensured through COSS meetings. As far as the
newest legislation is concerned, a general meeting at Director level with representatives of the
Member States is scheduled for Fall 2009 with the objective of discussing and clarifying the
content of the recent legislative package in preparation of transposition by Member States.
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This meeting will be complemented by dedicated workshops with MS experts on the
implementation of each of the new legislative texts.

Follow-up of EMSA inspection reports will be ensured leading to clarification actions and/or
infringement procedures in the key areas mentioned under point 1.

6.14.4. Sector summary

The monitoring and promotion of the implementation of the maritime safety acquis
concentrates on the traditional key areas (classification societies, training of seafarers, port
State control, vessel traffic monitoring and information system and port reception facilities).
Dialogue with Member States continues in different fora (COSS, meetings with the Directors-
Generals of national administration, technical co-operation through EMSA). Clarification
initiatives by the services and, when appropriate, infringement procedures are also
undertaken. Given the imminent publication of a significant new package of maritime safety
legislation, considerable effort is to be devoted to detailing and explaining the new acquis,
e.g. by dedicated implementation workshops, with a view to facilitate its transposition by
Member States.

6.15. TRANSPORT - Maritime Security
6.15.1. Current position
6.15.1.1.General introduction.

The main objective of the EU legislation on Maritime Security is to implement measures
aimed at enhancing ship, port facility and port security in the face of the threats posed by
intentional unlawful acts. The EU legislation intends to provide a basis for harmonised
interpretation and implementation of international measures to enhance maritime security
adopted by the Diplomatic Conference of the International Maritime Organization (IMO), in
2002, with the establishment of the International Ship and Port Facility Security Code (ISPS
Code) and the ILO /IMO Code of Practice on Security in Ports.

The main pieces of Community acquis in this field are the following:

- Regulation (EC) No 725/2004 of the European Parliament and of the Council of 31 March
2004 on enhancing ship and port facility security: The Regulation takes into account
amendments to the 1974 International Convention for the Safety of Life at Sea (the SOLAS
Convention) and the maritime security measures imposed by the Regulation are only some of
the measures necessary in order to achieve an adequate level of security across all of the
various transport chains linked to maritime transport. The Regulation is limited in scope to
security measures onboard vessels and the immediate ship/port interface.

- Directive 2005/65/EC of the European Parliament and of the Council of 26 October 2005 on
enhancing port security: The Directive is mainly based on the recommendations contained in
the ILO/IMO Code of Practice on Security in Ports. The Directive completes the mechanism
provided for under the Regulation by establishing a security system for all port areas, in order
to ensure a high and comparable level of security for all European ports. The aim of the
Directive is to improve security in port areas not covered under the Regulation and to ensure
that the enhancement of port security will support the security measures taken under the
Regulation, without creating additional obligations in areas already governed by the
Regulation.
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- Regulation (EC) No 324/2008 of 9 April 2008 laying down revised procedures for
conducting Commission inspections in the field of maritime security: In 2005, in order to
monitor the application by Member States of the Regulation and to verify the effectiveness of
national maritime security measures, procedures and structures, the Commission adopted
Regulation (EC) No 884/2005, laying down procedures for conducting Commission
inspections in the field of maritime security. On 9 April 2008, the Commission adopted
Regulation (EC) No 324/2008 laying down revised procedures for conducting Commission
inspections in the field of maritime security, which also laid down “procedures for the
monitoring by the Commission of the implementation of Directive 2005/65/EC jointly with
the inspections at the level of Member States and port facilities in respect of ports...”. This
Regulation, repealing Regulation (EC) No 884/2005, came into force on 1 May 2008.

6.15.1.2.Report on the work done in 2008

During the year 2008 the work done on monitoring the application of Community law in the
field of maritime security had considerable developments.

- The Maritime Security Committee (MARSEC) met 5 times which were as much occasions
to discuss with the Member States of the issues involved in the common interpretation of the
security standards defined at the international level. Furthermore, these issues are also
addressed with the stakeholders from the advisory group (SAGMaS).

- Follow-up of the infringement procedures launched for the absence of national transposition
for measures concerning Directive 2005/65/EC within the required deadline: The majority of
the 22 Member States required to transpose the provisions of the Directive into national law
only did so after the deadline for implementation (15 June 2007) had passed. Only six of them
provided notification of national measures before this transposition deadline, quickly followed
by six other Member States. The average delay in transposition was six months. On 1 January
2008, seven Member States had still not adopted or transmitted to the Commission their
national measures transposing the Directive. Finally, on 18 September 2008, the Commission
decided to take action before the European Court of Justice, in the absence of notification of
national transposition measures within the required deadline, against the last two Member
States which had not yet met the deadline. The Commission also began procedures for
monitoring the application of this Directive during the inspections carried out in the field of
port security.

- Preparation of the report assessing the implementation of the Directive on enhancing port
security: This report fulfils the Commission's obligation under Article 19 of the Directive to
report on its application by 15 December 2008 at the latest, and then subsequently every five
years, and to provide an overview of the transposition of the Directive by Member States and
to identify possible problems found. However, in view of the delay in transposing the
Directive and in the practical implementation of its provisions by several Member States, the
report focuses on implementation-related matters and short-term results.

- The inspection team carried out 120 inspections (22 national administrations, 46 port
facilities, 36 ships, 6 recognized security organizations, 2 companies; 8 ports). The
inspections permitted to check the implementation of the security legislation on the ground by
the operators concerned, as well as the supervision of it by the Member States.
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6.15.2. Evaluation of the current position

Considering the implementation of the Directive, it should be noted that the delays in
preparing and adopting national transposition measures in a variety of Member States have
had a knock-on effect, in that the relevant port authorities were not able to implement the
Directive until the national measures had been finally approved and adopted.

Given, on the one hand, the short life so far of Regulation (EC) No 324/2008 laying down
revised procedures for conducting Commission inspections in the field of port security and,
on the other, the delay with which several Member States both transposed the Directive and
implemented its provisions in practical terms, it would be premature to draw any final
conclusions and this work will be kept among the priorities for 2009.

The inspection team reported on several occasions a lack of control exerted by the Member
States to check the correct application of Community legislation in the port facilities and ships
under their competence. This point will also be a priority in 2009. The first inspections
concerning the monitoring of Directive 2005/65/EC carried out into 2008 were very
disappointing because the first eight visited ports did not lay out an assessment, nor a plan for
security.

6.15.3. Evaluation results

As in the past, priority will be given to the achievement of an adequate level of security across
all of the various transport chains linked to maritime transport.

Concerning Directive 2005/65/EC, once all national texts have been sent to the Commission
the Commission will conduct a more detailed examination of national transposition measures
and subsequent provisions made by Member States in order to make a global assessment (i.e.
covering all relevant Member States) of whether the national measures comply with the
relevant provisions of the Directive (conformity checks). Infringement procedures will be
launched against Member States not having fully or correctly transposed the Directive.

Furthermore, the working programme for the performance of maritime security inspections
carried out by the Commission will systematically include a section for verifying that the
procedures for monitoring the application of the Directive have been correctly applied.

6.15.4. Sector summary

While the situation in maritime security sector is demonstrating the benefits of harmonised
rules, enhancing ship, port facility and port security in the face of the threats posed by
intentional unlawful acts, there are still a number of arecas where some obstacles to efficient
maritime security persist.

The efforts are concentrating in ensuring an efficient implementation of the existing maritime
security legislation, by combining action in two fields:

- permanent contact with national administrations through the work of the Maritime Security
Committee and in the context of preparation and follow up of inspections;

- based on the results of the inspections carried out by the Commission and on the on-going
conformity checks, an action plan identifying the main areas where there is failure to comply
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with the Directive and Regulation will be the basis for initiating different actions, including
infringement proceedings as necessary.

7. ENVIRONMENT
7.1, Nature Conservation
7.1.1. Current position
7.1.1.1. General introduction

The most important pieces of nature conservation legislation are the Birds Directive,
79/409/EEC'** and Habitats Directive, 92/43/EEC'®. The former sets out measures for the
protection, management and control of all species of naturally occurring European wild birds,
as well as introducing rules to protect their habitats. The latter protects natural habitats and
wild flora and fauna throughout the European Union and establishes a European ecological
network known as “Natura 2000”.

Nature conservation legislation constitutes a fairly stable part of the EC environmental acquis.
Developments in this sector mainly concern the annexes to the Birds and Habitats Directives
that have been adapted on a number of occasions in response to scientific and technical
progress and to the successive enlargements of the European Union. The most recent
adaptation is in response to the Accession of Bulgaria and Romania to the European Union on
1 January 2007. The Community is at present very close to the completion of the Natura 2000
network and regulatory stability is required.

7.1.1.2. Report of work done in 2008
Designation of Special Protection Areas and Special Areas of Conservation

Further substantial progress was made in 2008 in the establishment of the Natura 2000
network, consisting of Special Protection Areas under the Birds Directive and Special Areas
of Conservation under the Habitats Directive. In December 2008, the Commission adopted
eight Decisions updating existing or establishing new Biogeographic Lists of Sites of
Community Importance (SCIs). The additions include 769 new sites and a total area of 95,522
km2. Most of the sites are in the newer Member States. Romania and Bulgaria have now
added areas to the network for the first time, including areas along the Black Sea that are
home to numerous varieties of rare and threatened plants and animals. Natura 2000 now
includes around 25,000 sites, covering 17% of the EU’s landmass, making it the largest
interconnected network of protected areas in the world.

Several Member States have increased the number of designated areas following infringement
procedures launched by the European Commission and it is expected that several of these
procedures will be closed in 2009.

124 Council Directive 79/409/EEC of 2 April 1979 on the conservation of wild birds OJ L 103, 25.4.1979,
p. 1-18.

Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna
and flora OJ L 206, 22.7.1992, p. 7-50.
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Most Member States are now in a process of designating their Sites of Community
Importance as Special Areas of Conservation according to Article 4(4) of the Habitats
Directive. This exercise includes the establishment of detailed conservation objectives for the
individual sites and the design of appropriate management instruments according to Article
6(1) of the directive. Member States have to designate their SCI as SACs not later than six
years after the inclusion of the sites in a Community list. As that deadline was 28 December
2007 for most sites of the Macaronesian biogeographical region, an infringement procedure
was launched in 2008 against Portugal and Spain for not having designated sites in that region
as SACs. For most sites of the Alpine biogographical region the deadline for SAC designation
is 22 December 2009 and for most sites of the Atlantic and Continental regions it will be 7
December 2010.

Little progress has however been made as regards the designation of off-shore marine areas.
Member States were expected to communicate substantial designations to the Commission by
end 2008. A series of Marine Biogeographic Seminars will start taking place in 2009 to
evaluate these proposals. The Commission will consider launching new infringement
procedures against those Member States which have not provided sufficient designations.

Non-conformity with the Birds and Habitats Directive

In 2008, the Commission pursued infringements dealing with non-conformity of national
transposing legislation with the Birds and Habitats Directive.

In 2008, as regards the Birds Directive, a first warning letter was sent to Slovakia and
Romania and second warning letters were sent to Czech Republic, Hungary, Latvia and
Lithuania. The Commission also decided to refer Italy to the European Court of Justice.
Austria received a first warning concerning the implementation of the judgment in case
C-507/04.

As regards the Habitats Directive, a first warning letter was sent to Latvia, Lithuania, Poland,
Slovakia, Hungary and Romania and a second warning letter was sent to Estonia and Czech
Republic. The Commission also decided to refer France to the European Court of Justice.
Ireland received a first warning concerning the implementation of the judgment in case
C-183/05.

I nsufficient designation of Special Protection Areas

Under the Birds Directive, Member States are obliged to designate all of the most suitable
sites as Special Protection Areas to conserve wild bird species. The designation must be based
on objective, verifiable scientific criteria. To assess whether Member States have complied
with their obligation, the Commission uses the best available ornithological information.
Where the necessary scientific information provided by Member States is lacking, national
inventories of Important Bird Areas (IBA) compiled by the non-governmental organisation
Birdlife International, are used. While not legally binding, the IBA inventory is based on
internationally-recognised scientific criteria. The Court of Justice has already acknowledged
its scientific value, and in cases where no equivalent scientific evidence is available, the IBA
inventory is a valid basis of reference in assessing whether Member States have classified a
sufficient number and size of territories as Special Protection Areas.

In 2008, the Commission sent a first written warning letter to Bulgaria and a second warning
letter to Romania for failing to designate enough Special Protection Areas on its territory.
Following the judgments of the European Court of Justice, the Commission pursued the
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infringement procedure against Spain and Greece with a first written warning under Article
228 of the EC Treaty (Cases C-235/04 and C-334/04).

Illegal Bird Hunting

Hunting is regulated in the European Union by the Birds Directive. Although the Directive
contains a general prohibition on the killing of wild birds, it does allow certain species to be
hunted provided this does not take place during the breeding season or migration periods.
Hunting periods are set at national levels, and vary according to species and geographical
location. Exceptionally, Member States may allow the capture or killing of birds covered by
the Directive outside of the normal hunting season for a limited number of reasons, although
such derogations are only available when there is no alternative solution.

As regards huntable species, the Commission is preparing further management plans on such
species with an unfavourable conservation status. They are not legally binding but give
guidelines to Members States to fulfil their obligations on species' conservation.

In 2008, the Commission decided to take Malta to the Court of Justice for its spring hunting
practices (case C-76/08). The Court ordered, as an interim measure, that spring hunting was
not to be allowed in 2008.

In the judgment in case C-503/06, Commission/Italy, the Court condemned Italy for allowing
hunting of starling (Sturnus vulgaris) under conditions which were contrary to the Birds
Directive.

An update of the guidance document on hunting under Council Directive 79/409/EEC on the
conservation of wild birds was published.

Species protection

The Habitats Directive comprises an important pillar which is related to the protection of
species. In particular, Articles 12 and 16 are aimed at the establishment and implementation
of a strict protection regime for animal species listed in Annex IV(a) of the Habitats Directive
within the whole territory of Member States. Focus is mainly on developing guidance
documents such as the Guidance document on the strict protection of animal species of
Community interest under the 'Habitats' Directive 92/43/EEC that was finalized in February
2007. Specific guidance documents have also been developed for the protection and
management of large carnivores. An initiative for preparing species protection plans for a
number of priority species has been launched.

Furthermore, the Commission is preparing further action plans for globally threatened bird
species.

In order to reduce the conflicts between Cormorants and fisheries, the Commission will take
action, namely through the preparation of guidance on appropriate use of derogations under
Article 9 of the Birds Directive.

In 2008, the Commission took Spain to the Court of justice for failure to provide for strict
protection of the Iberian Lynx (Lynx pardinus) (Case C-308/08).

Further judgments of the Court of Justice in 2008
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In relation to the protection of SPAs to be designated under the Birds Directive
(1979/409/EEC), the Court ruled in case C-293/07, Commission/Greece, that Greece had
failed to put into place a coherent, specific and complete legal protection regime for SPAs. In
fact, the protection regime laid down in the Greek legislation did not include all SPAs and it
provided varying protection of the sites in such a way that the objectives for the protection of
SPAs, laid down in Article 4(1) and (2) of the Birds Directive and in Article 6(2) of the
Habitats Directive, were not fulfilled.

In cases T-322/06, T-323/06, T-345/06, T-366/06, the Court of First Instance ruled that a
Commission decision to include several Spanish sites in the Natura 2000-network does not
directly affect the businesses located within them. The actions for annulment of the decision
therefore were considered inadmissible.

7.1.2. Evaluation based on the current situation

Despite the small number of legal instruments in this field, nature conservation legislation
accounts for between a fifth and a quarter of environmental infringements. The nature sector
accounts for the highest number of open environmental cases. The high number of cases in
the nature sector is due mainly to the extent of the network, which now includes around 25,
000 sites: there are Natura 2000 sites in the vicinity of nearly every EU citizen. This is
positive in as much as it brings the EU close to its citizens but it also means that the
Commission receives a lot of complaints about threats to these sites. Although the demand
from citizens, specialised and active NGOs and the European Parliament is high, the
complaint and legal enforcement mechanisms for nature conservation in the Member States
are often weak or inappropriate.

In order to rationalise the handling of this high number of cases and ensure the effective
implementation of the nature directives, the Commission has taken several measures, which
can be divided into three categories:

e Focus on the main implementation priorities: the core obligations of the directives
were effectively addressed (i.e. correct and complete transposition and
establishment of the Natura2000 network), while systemic problems of bad
implementation were tackled (e.g. hunting derogations).

e Proactive cooperation with Member Sates: this includes the drafting of
interpretative guidance documents for the main provisions of the nature directives;
the development of targeted guidance for economic sectors such as the port sector,
wind energy, the non-energy extractive industry, and inland waterways, which
have particular challenges in relation to the legislation; training of the competent
authorities; regular contacts with the national, regional and local authorities,
establishment of the “ GreenEnforce Network® .

e Improvements in the handling of complaints: specific methods have been
developed with the purpose of helping the complainants (i.e. ad hoc nature
supplementary information form, which guides the complainants as regards the
information needed to evaluate a complaint) and making more effective use of
complaints (i.e. grouping of complaints in order to focus on systemic breaches).

Those measures have had a significant effect, as they resulted in the reduction of the
implementation deficit. This is also confirmed by the number of open cases, which has been
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significantly reduced, despite the accession of 12 new Member States. At the end of 2003,
589 open cases were related to the nature conservation directives while, at the end of 2008,
168 nature cases were open.

7.1.3. Evaluationresults
7.1.3.1. Priorities
Priorities will be the following:

e Completing the establishment stage of the Natura 2000 network. The terrestrial part of the
Natura 2000 network is either established or close to establishment in accordance with the
Habitats and Birds Directives. Habitats and species coverage still needs to be extended in
places, mainly in the EU-12 Member States, and legal action will be pursued against
Member States when necessary. The process has been launched to finalise the
establishment of marine sites. Since the scientific knowledge and information available on
the existence and distribution of marine habitat and species remains incomplete, the
Member States were expected to submit their proposals by end 2008, based on existing
knowledge, while pursuing further necessary surveys. In order to facilitate the process, a
guidance document has already been prepared by the Commission services. First
Biogeographic Seminars will take place in 2009. A guidance document on introducing
fisheries measures for marine Natura 2000 sites in the context of the Common Fisheries
Policy has also been prepared.

e Ensuring a systematically correct approach to Natura 2000 site protection. To enable the
Natura 2000 network to achieve its goal of conserving key elements of Europe’s
biodiversity, there needs to be proper scrutiny and minimisation of, the impacts of
potentially damaging plans and projects in line with ECJ case-law. Ensuring application of
best scientific knowledge, examination of alternatives and, where appropriate, provision of
compensatory habitats are all major challenges. In this regard, the Commission services
issued a guidance document on Article 6(4) of the Habitats Directive, a key provision for
the implementation of the nature directives. In addition, the Commission intends to
promote best practice within specific economic sectors, such as European ports, wind
energy, non-extractive industries and inland waterway transport.

e Ensuring overall positive management of Natura 2000 network. Apart from vetting
potentially damaging plans and projects, Member States need to set up effective
management systems for Natura 2000, supporting human activities such as conservation-
sensitive farming that are beneficial to conservation objectives while also meeting socio-
economic needs.

e Prioritisation of Commission's legal enforcement work. In the coming years, the
Commission will continue to pursue its legal enforcement action to help meet the main
objectives of the nature conservation legislation. To this effect, high priority will continue
to be given to pursuing infringement cases concerning significant non-conformity of
national implementing legislation with the Birds and Habitats Directives, insufficient site
designations (mainly in the EU-12 Member States and for marine sites) and the lack of
adequate legal protection and management regimes for the Natura 2000 sites. Focus will
also be on addressing breaches concerning big infrastructure projects or interventions
involving EU funding that have significant adverse impacts on Natura 2000 sites. In this
context, the Commission will take into account considerations such as irreversible
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ecological damage and, where appropriate, seek interim measures from the European Court
of Justice'?. Infringements concerning unsustainable hunting practices in some Member
States will also be followed up closely. In order to better handle individual complaints
pointing to widespread problems of bad implementation, the established practice of
launching horizontal infringement cases will continue to be followed. The approach in
implementing EC legislation in general is set out in the Commission Communication "A
Europe of results — Applying Community law" (COM(2007)502 final)'*’. The approach to
be taken in the implementation of EC environmental law in particular is laid down in the
Commission Communication on implementing European Community Environmental Law
(COM(2008)773 final)'**.

7.1.3.2. Planned action (2009 and beyond)

In addition to planned actions described under the previous point, the Commission will
publish in 2009 a Communication on the conservation status of Species and Habitats
protected under the Habitats Directive following reports submitted by the Member States
under Article 17 of the Habitats Directive. This assessment together with the final report on
the implementation of the Biodiversity Action Plan due in 2010 will provide the basis upon
which the Commission will consider the need to review the existing nature legislation.

7.1.4.  Summary by sector

As regards the designation of Special Protection Areas and Sites of Community Importance as
part of the Natura 2000 network, further substantial progress was made in 2008. In December
2008, the Commission adopted eight decisions updating existing or establishing new
Biogeographic Lists of Sites of Community Importance (SCls). The additions include 769
new sites and a total area of 95,522 km2.

Most Member States are now in a process of designating their Sites of Community
Importance as Special Areas of Conservation (SAC) according to Article 4(4) of the Habitats
Directive. Member States have to designate their SCI as SACs not later than six years after
the inclusion of the sites in a Community list. The deadline for designation as SAC most sites
on the list of the Macaronesian biogeographical region was on 28 December 2007. For most
sites of the Alpine biogographical region the deadline for SAC designation is 22 December
2009 and for most sites of the Atlantic and Continental regions it will be 7 December 2010.
Infringement procedures have been launched for the non-designation of SACs in the
Macaronesian region. One of the future main challenges will be to launch and manage
corresponding infringements for the sites in the remaining regions in case they have not been
designated as SACs before the respective deadlines.

Species protection continues to constitute a challenge when implementing the Nature
Directives. The species listed in the Directives shall be strictly protected but they can also be
hunted provided the conditions in the Directives are fulfilled. The proper functioning of the

126 In the last two years the Commission has three times sought for interim measures in nature protection

cases. In cases C-503/06, Commission v. Italy and C-76/08, Commission v. Malta, the Court ordered the
Member States to halt illegal hunting activities on 19 December 2007 and 24 April 2008 respectively.
In case C-193/07, Commission v. Poland, the Commission sought interim measures from the ECJ to
prevent a Polish motorway project causing serious habitat damage: the request was dropped when
Poland agreed to halt the relevant works pending an ECJ judgment.

127 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2007:0502:FIN:EN:PDF

128 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0773:FIN:EN:PDF
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Natura 2000-network is ensured by hunting derogations granted on correct grounds and by
appropriate protection regimes and management of protected sites, including of the species
present there.

The priorities in the Nature sector have largely remained the same from previous years. Legal
enforcement work in this sector, as in other environment sectors, must be prioritised in the
interest of the efficient pursuit of the objectives of environment legislation. The approach to
be taken in the implementation of EC environmental law in particular is laid down in the
Commission Communication COM(2008)773 final on implementing European Community
Environmental Law.

Therefore, in the coming years, the Commission will continue to pursue its legal enforcement
action to help meet the main objectives of the nature conservation legislation. To this effect,
high priority will continue to be given to pursuing infringement cases concerning significant
non-conformity of national implementing legislation with the Birds and Habitats Directives,
insufficient site designations (mainly in the EU-12 Member States) and the lack of adequate
legal protection and management regimes for the Natura 2000 sites. Focus will also be on
addressing breaches concerning big infrastructure projects or interventions involving EU
funding that have significant adverse impacts on Natura 2000 sites. In this context, the
Commission will take into account considerations such as irreversible ecological damage and,
where appropriate, seek interim measures from the European Court of Justice'”.
Infringements concerning unsustainable hunting practices in some Member States will also be
followed up closely. In order to better handle individual complaints pointing to widespread
problems of bad implementation, the established practice of launching horizontal
infringement cases will continue to be followed.

7.2. Waste M anagement
7.2.1. Current position
7.2.1.1. General introduction

Waste legislation covers a large share of the entire EU environmental acquis and includes
thirteen main legislative acts adopted by the European Parliament and the Council and a large
number of related decisions adopted through comitology procedures. The overall scope of this
legislation is the prevention or reduction of waste production, the re-use, the recycling, other
types of recovery than recycling and the disposal of different categories of waste; permitting
and control of disposal operations, mainly landfills; and shipments of waste within the EU as
well as to and from third countries.

129 In the last two years the Commission has three times sought for interim measures in nature protection

cases. In cases C-503/06, Commission v. Italy and C-76/08, Commission v. Malta, the Court ordered the
Member States to halt illegal hunting activities on 19 December 2007 and 24 April 2008 respectively.
In case C-193/07, Commission v. Poland, the Commission sought interim measures from the ECJ to
prevent a Polish motorway project causing serious habitat damage: the request was dropped when
Poland agreed to halt the relevant works pending an ECJ judgment.
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The basic requirements are laid down by the Waste Framework Directive'”® which is
complemented by specific legislation addressing particular environmental threats associated
with waste. This specific legislation includes harmonised rules on waste management
practices, including strict emission limits and operating requirements for the incineration and
landfill of waste; harmonised rules on shipments of waste; and product specific recycling
legislation setting targets for collection and recycling and introducing producer responsibility
principles for specific waste streams derived from consumer goods, in particular packaging
waste, er}gil of life vehicles, waste electrical and electronic equipment, mining waste and
batteries.

7.2.1.2. Report of work done in 2008

During 2008, EU waste legislation was subject to a major exercise of streamlining,
simplifying and improving existing provisions. This included adoption by the European
Parliament and the Council of a new Waste Framework Directive in November 2008 and the
Commission's proposals to recast directives on respectively the prevention, re-use and
recovery of waste electrical and electronic equipment and the restriction of the use of
hazardous substances in such equipment, submitted in December 2008.'*

The new Waste Framework Directive replaces the previous framework directive
(2006/12/EC) and the directives on hazardous waste (91/689/EEC) and waste oils
(75/439/EEC) with effect from 12 December 2010. The Waste Framework Directive
establishes a clear waste hierarchy, i.e. firstly prevention; then preparing for re-use; recycling;
other recovery, e.g. energy recovery; and finally disposal as a last option. The directive aims
to ensure, together with the Landfill Directive (1999/31/EC) and the Waste Incineration
Directive (2000/76/EC), that waste management operations are environmentally sound and
adequately permitted.

The Waste Framework Directive forms a basis for all other EU waste legislation by laying
down core definitions. The new directive has been modernised and introduces a new approach
to waste management that encourages the prevention of waste. Member States are required to
establish waste prevention programmes (Article 29). Other key requirements introduced by
the new directive concern the obligation to set up separate collection for paper, metal, plastics
and glass and the fulfilment of a number of targets on preparing for re-use, recycling and
other material recovery. By 2020, Member States must recycle 50% of their household waste,
at least paper, metal, plastics and glass, and possibly similar waste and 70% of their
construction and demolition waste. Several provisions remain in the new directive, such as the
key requirements for Member States to adopt waste management plans (Article 16) and
establish integrated and adequate networks for disposal installations (Article 28).

130 Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on waste

and repealing certain directives (OJ L, 312, 22.11.2008 p. 3). This Directive replaces Directive
2006/12/EC of the European Parliament and of the Council of 5 April 2006 on waste (OJ L 114,
27.4.2006, p. 9) and has to be transposed by the Member States by 12 December 2010.

For an entire list of all EU waste legislation, please consult the Commission's Europa web-site
http://ec.europa.eu/environment/waste/index.htm.

Proposal for a Directive of the European Parliament and of the Council, on waste electrical and
electronic equipment (WEEE) SEC(2008) 2933, SEC(2008) 2934. Proposal for a Directive of the
European Parliament and of the Council, on the restriction of the use of certain hazardous substances in
electrical and electronic equipment SEC(2008) 2930, SEC(2008) 2931.
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The Commission adopted in December 2008 proposals to recast the directives on waste
electrical and electronic equipment ("WEEE') and restrictions on hazardous substances in such
equipment ('RoHS'"). These directives aim, inter alia, at diverting WEEE from landfills and
incinerators to environmentally sound re-use and recycling and at restricting the use of
hazardous substances in WEEE. The proposals aim to develop a better regulatory
environment, one that is simple, understandable, effective and enforceable. The scope and
definitions of both directives would thus be clarified. The proposed directives would also
improve their coherence with other EU legislation such as the Waste Framework Directive

and REACH and the recent "Marketing of Products" package'>’.

The proposals would enhance the implementation and enforcement of current provisions and
lessen the administrative burden on businesses. It is proposed to harmonise registration and
reporting obligations for producers and to make national registers interoperable. It is
estimated that savings under the proposed revised directives would amount to some €66
million. The directives seek to better control the illegal trade of electrical and electronic
equipment. In this respect the proposed changes of the WEEE Directive includes minimum
monitoring requirements intended to strengthen Member States' inspection and monitoring
with an emphasis on controlling waste treatment and waste shipments. In addition, the
proposed revised WEEE directive sets new binding targets for the collection, reuse and
recycling of electrical and electronic equipment.

A number of new key legislative measures concerning waste were also voted favourably by
the technical adaptation committees and adopted by the Commission through comitology
procedures. Such measures included hazardous waste, end of life vehicles and batteries.

The delays for Member States to transpose two major pieces of waste legislation expired in
May 2008 for the Directive 2006/21/EC on mining waste**; and in September 2008 for
Directive 2006/66/EC on batteries and accumulators'>>. Concerning the Directive on mining
waste full transposition has been achieved for 13 Member States and for 15 Member States
concerning Batteries Directive. In 2008 the Commission initiated legal enforcement actions in
several cases concerning Member States' failure to communicate their transposition measures
of those directives.

The Commission also carried out a number of studies and taken legal action as regards the
conformity of national transposition measures with several key waste directives, in particular,
the end of life vehicles directive (ELV), RoHs and the WEEE directive:

e With regard to ELV Directive, conformity has been achieved for seven Member
States. In 2008 the Commission has continued enforcement actions concerning non-
conform national legislation. As of December 2008, six infringement procedures were
ongoing against Belgium, Denmark, Finland, France, Italy and Sweden. In 2009, as a
horizontal exercise for remaining 14 Member States, the Commission will assess the
national legislation in cooperation with the relevant Member States and take legal
enforcement action where necessary.

133 COM(2007)35 final, Communication from the Commission to the European Parliament, the Council

and the European Economic and Social Committee, The Internal Market for Goods: a cornerstone of
Europe’s competitiveness Brussels, 14.2.2007.

134 OJ L 102, 11.4.2006, p. 15.

135 OJ L 266, 26.9.2006, p. 1.
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e With regard to WEEE Directive, conformity is achieved for seven Member States. In
2008 the Commission continued legal enforcement actions opened in 2007
horizontally against a number of Member States. As of end of 2008, infringement
cases were open for 15 Member States (Czech Republic, Denmark, Estonia, Spain,
Finland, France, Ireland, Hungary, Italy, Luxembourg, Lithuania, Latvia, Portugal,
Sweden and Slovakia). In 2009, the Commission in cooperation with the remaining
Member States (Malta, UK, Belgium, Bulgaria and Romania) will assess their national
legislation and take legal enforcement action where necessary.

e With regard to RoHS Directive, legal assessments finalised in 2008 show that correct
transposition is achieved by 15 Member States, for 8 of them after legal enforcement
actions were launched. As of end of 2008, infringement cases were open for 9
Member States (Czech Republic, Denmark, Spain, Finland, France, Hungary, Italy,
Sweden and Slovakia). In 2009 the Commission in cooperation with Romania and
Bulgaria will finalise the assessment of their national legislation and will take legal
enforcement action where necessary.

In 2008, Member States reported on the achievement of the collection and recycling targets of
the ELV directive, the WEEE directive and the Packaging waste directive and shipment of
waste regulation. After the Commission sent reminders to Member States about their
reporting obligations in 2007, in 2008 legal enforcement action was launched against 11
Member States concerning failure to fulfil reporting obligations under the Council Regulation
259/93/EEC and Regulation 1013/2006/EC on waste shipments. In 2009, legal enforcement
actions will be launched against 9 Member States for not fulfilling their reporting obligations
under one or more of those Directives.

With regard to transposition of the Landfill Directive 1999/31/EC, legal action was taken
against 15 Member States for inadequate transposition. To date most of these cases have been
closed. Second warning letters were sent to 4 Member States (Denmark, Czech Republic,
Estonia and France) and 3 Member States (Belgium, France and Spain) were referred to the
European Court of Justice. The assessment of Bulgaria's and Romania's legislation is ongoing.

In 2008, there has been one judgment related to illegal landfills (C-442/06 against Italy). The
two horizontal cases against France (C-423/05) and Italy (C-135/05) are followed up in the
Article 228 EC procedure. A first written warning was sent to Italy and to France in 2008. In a
horizontal case against Spain concerning a significant number of illegal and uncontrolled
landfills, a final written warning was sent in 2008. After a final written warning for Spain's
failure to comply with the Court ruling C-157/04 (La Gomera) Spain has complied with the
judgment and the case was closed in 2009.

With regard to the serious situations in Italy, Campania region and Bulgaria, Sofia concerning
deficient implementation, in 2008 the Commission has worked very closely with both
Member States. A final warning to Bulgaria was sent in November 2008 for its failure to
provide an adequate system for the disposal of household waste in Sofia. Concerning Italy in
June 2007 the Commission launched legal action against Italy over the chronic waste crisis
affecting Naples and the rest of the Campania region. The Commission considers that Italy
failed to set up an adequate and integrated waste management system in the Campania region
and to guarantee that waste is collected, treated and disposed of without endangering human
health and the environment. In view of the continuation of the infringement, the Commission
referred the case to Court of Justice in July 2008. The case is currently pending before the
ECI.
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During 2008 a number of specific actions were carried out in order to address two particularly
serious and wide-spread implementation deficits: illegal waste disposal and illegal waste
shipments.

e A series of thirty awareness events and information exchanges with Member States and
stakeholders were completed. The events aimed to promote better enforcement and
inspections on the ground, focusing on illegal waste shipments and illegal landfills.
Following the events a number of conclusions were drawn and a set of recommendations
were published in a report available on the Commission's Europa web-site.'*

e The Commission supported via service contracts the carrying out of a number of joint
enforcement actions and exchange programs concerning the EU waste shipment regulation,
organised by IMPEL's cluster for transfrontier shipments (IMPEL-TFS); and inspections
and monitoring of landfills in co-operation with IMPEL.

e A help-desk for the implementation of EU waste legislation was established in order to
investigate and analyse inquiries received from citizens, stakeholders and national
authorities on the implementation and interpretation of the Waste Shipment Regulation and
the Waste Framework Directive.

¢ Bilateral and multilateral meetings with Member States and stakeholders, including regular
meetings of a 'Waste Directors' Informal Group', were organised with a view to assist and
discuss with Member States and stakeholders on issues concerning the implementation of
EU waste legislation.

e Studies were initiated and are being carried out in order to examine how to best address
implementation problems in the future, for example a feasibility study on the establishment
of a waste implementation agency and the need for clear and specific criteria relating to
waste shipment inspections and controls.

Judgments of the Court of Justice in 2008

A number of important ECJ judgments were delivered in 2008. Italy was condemned for
incorrect transposition of some provisions of Directive 1999/31/EC on landfill of waste (C-
442/06, 10 April 2008, Commission/Italy) and was condemned for maintaining in its law
provisions excluding from waste definition some substances (C-283/07, 22 December 2008,
Commission/Italy). The waste legislation remains one of the main sources for preliminary
ruling references by national Courts, in particular as regard the definition of waste and the
qualification of by-product (C-188/07, 24 June 2008, Commune de Mesquer; C-387/07, 11
December 2008, ML.VER Srl). It is expected that the new legislation adopted in 2008
(Directive 2008/98/EC to be transposed by 12 December 2010) will reduce the uncertainty in
these domains. In addition, the Court clarified definitions and as regard Directive 2000/76/EC
on incineration of waste (C-251/07, 11 September 2008, Gévle Krafvirme AB and C-317/07,
4 December 2008, Lahti Energia Oy). The Court annuled point 2 of Commission Decision
2005/717/EC as regards tolerances for decaBDE in electric and electronic products (C-14/06,
1 April 2008, Parliament/Commission). As a consequence, from 1 July 2008, decaBDE is
banned from these products.

136 The Commission's Europa web-site: http://ec.europa.eu/environment/waste/index.htm.
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7.2.2. Evaluation based on the current situation

The overall situation of implementation of EU waste legislation is critical. The existing
implementation deficits result in significant, negative impacts for citizens' health and
environment and are widespread throughout the EU. A constantly high number of complaints
and petitions'®’ are received concerning illegal landfills in several Member States, illegal
waste shipments are frequently occurring, notably electronic waste and end-of-life vehicles,
and there is a lack of adequate waste management infrastructure in several Member States.

The implementation gaps as regards illegal landfills and illegal waste shipments and the lack
of adequate waste management infrastructure remain persistent in large parts of the EU,
although the Commission has initiated several actions during 2007 in order to bridge the gaps.

Further considerable pressure emanates from the fact that by 16 July 2009 all landfills in the
EU either had to be fully compliant with the technical requirements of the landfill Directive or
had to be closed. It is not excluded that a number of Member States will not be in a position to
fulfil this requirement.

7.2.3. Evaluation results
7.2.3.1. Priorities

In view of the seriousness of many existing infringements, in particular relating to illegal
waste disposal and gaps in waste infrastructure, and due to the long time duration they have
persisted, a high priority should be given to effectively pursuing legal enforcement actions
and proceedings before the Court of Justice. Specific focus should be given to address
structural and systemic failures by Member States to take effective actions in order to address
these problems.

The wide-spread nature of these implementation deficits in large parts of the EU justify that
they also remain a priority for the Commission's preventive measures next year. The current
actions should continue with a focused approach addressing specific problems identified in
each of the Member States concerned through bilateral events and meetings. These preventive
actions should be extended beyond illegal landfills and illegal waste shipments. The serious
situations of deficient implementation of European waste legislation in the Campania region
in Italy and Sofia in Bulgaria demonstrate also that improvements are needed beyond the
development of adequate waste management infrastructure such as waste prevention
programmes and public awareness raising, the development of recycling capacities and a
system of separate waste collection.

Certain key requirements to be implemented by Member States during 2009 should be given a
high priority. These include the achievement of EU waste reduction and management goals,
such as the diversion of biodegradable waste from landfills; and the obligation that all
landfills comply with the requirements of the Landfill Directive by 16 July 2009.

As regards illegal waste shipments, the lack of proper enforcement and effective controls and
inspections appear to be a fundamental problem in large parts of the EU. The studies and
service contracts initiated by the Commission should be completed with a view to identify

137 At the end of 2008, the complaints and infringements concerning EU waste legislation represented

nearly 25% of all environmental complaints and infringements.
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how precise and clear criteria for waste shipment inspections and controls could be
established.

Another important priority is to achieve better implementation of EU waste legislation as a
support to EU's industry and trade in the waste sector. If properly implemented, EU waste
legislation may provide opportunities for enterprises to innovate. EU's waste management and
recycling industries are already making substantial contributions to the EU economy and are
constantly developing. The legislation and its implementation should also serve to take the
interests of these stakeholders into consideration. This may provide important gains for both
environmental and enterprise policies, for example by providing better access to secondary
raw materials or converting one of the most important greenhouse gases - methane gas - from
landfills into electricity.

7.2.3.2. Planned action (2009 and beyond)

The Commission should aim to fulfil the objectives and priorities set out above through the
following specific actions:

e Pursue effectively and consistently legal enforcement and proceedings before the Court of
Justice concerning illegal landfills and gaps in waste infrastructure, with a particular focus
on structural and systemic failures by Member States to address these problems. On the
basis of conformity studies and in cooperation with Member States assess and where
necessary launch legal enforcement actions concerning the conformity of national
transposition measures with the Directive on packaging and packaging waste, Directive on
landfill of waste, RoHs Directive, WEEE Directive and ELV Directive.

e Organise awareness events, information exchanges and other bilateral and multilateral
meetings with Member States and stakeholders, with a targeted approach addressing
specific problems identified in each Member States and covering the most serious and
wide-spread implementation deficits, including illegal landfills, illegal waste shipments
and the lack of adequate waste management infrastructure existing in several Member
States.

e Develop clear and effective criteria for waste shipment inspections and controls with a
view to strengthen the enforcement of the Waste Shipment Regulation and prevent illegal
waste shipments.

e Closely monitor (a) Member States' compliance with the targets set in the Landfill
Directive for diverting biodegradable waste from landfills; (b) the obligations to ensure
that all landfills comply with this directive's requirements, in particular concerning
obligations to close all non-conform landfills by 16 July 2009; and (c) the waste
management capacity and landfill capacity in each Member State.

e Improve the development of waste management plans and waste prevention programmes
in order to avoid cases such as in Campania region in Italy and in Sofia, Bulgaria.

e Promote the establishment of best practices on implementation of EU waste legislation,
with a particular focus on supporting EU's industry and trade in the waste sector.

e Publish implementation reports for several pieces of EU waste legislation.'*®

138 The directives on waste oils (75/439/EEC); sewage sludge (86/278/EEC); hazardous waste
(91/689/EEC); packaging and packaging waste (94/62/EC); landfills (1999/31/EC); WEEE
(2002/96/EC); the Waste Framework Directive (2006/12/EC); end of life vehicles (2000/53/EC); and
the Waste Shipment Regulation (259/93/EEC).
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7.2.4. Sector summary

The overall situation in implementation of EU waste legislation remains critical, in particular
with a view to heavily impacting landfill and waste shipment deficiencies. 2008 was
characterized through a major breakthrough on the legislative side with the adoption of the
new Waste Framework Directive which is seen as the major step towards transforming the EU
into a recycling society to be fit for the next decade. The recast of the WEEE and RoHS
Directives adopted by the Commission in late 2008 will streamline environmentally friendly
disposal of e-waste and lessen the administrative burden on businesses.

Legal enforcement to ensure transposition of various Directives, such as the Mining Waste
and Batteries Directive, with focus on WEEE and RoHS, ELV, Landfill Directives as well as
reporting obligations under the Waste Shipment Regulation remains as a priority in 2009.
However, it will be equally important to complement down stream enforcement action by
stepping up up-stream measures with a view to enhanced waste prevention, recycling and
separate waste collection.

Efforts in combating illegal landfill have considerably been stepped up in 2009. As from 16
July 2009 all non-compliant landfills in Europe had to be closed. Therefore, 2009 is the year
in which monitoring of compliance with targets set in different pieces of legislation as well as
legal enforcement through infringement action will continue on a high pace. Such action will
be supplemented by awareness raising events with Member States and stakeholders on landfill
and waste shipment. Furthermore, criteria will be developed with a view to strengthening
implementation through inspection, notably for the Waste Shipment Regulation and the
Landfill Directive. It will also be necessary to develop a strategy in order to avoid cases of
total failure waste management such as in Campania and Sofia.

7.3. Environmental I mpact Assessment and Strategic Environmental Assessment
7.3.1. Current position
7.3.1.1. General introduction

There are two important pieces of legislation in this sector: Council Directive 85/337/EEC'*
on the assessment of the effects of certain public and private projects on the environment, as
amended by Directives 97/11/EC'*® and 2003/35/EC'*' (the EIA Directive) and Directive
2001/42/EC of the European Parliament and of the Council on the assessment of the effects of
certain plans and programmes on the environment (the SEA Directive'*?)

The EIA Directive obliges Member States to carry out environmental impact assessments
before certain types of public and private projects which are likely to have a significant
impact on the environment are authorised.

The application and effectiveness of environmental impact assessment legislation, in
particular the EIA Directive, has been subject to regular reviews in the past. On the basis of
such reviews, the EIA Directive was subsequently amended twice, in 1997 and 2003:

139 OJL 175, 05.07.1985
140 0OJ L 073, 14.03.1997
e OJ L 156, 25.06.2003
142 OJ L 197, 21.7.2001, p. 30.
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= Directive 97/11/EC widened the scope of the EIA Directive by increasing the types of
project covered, and the number of projects requiring mandatory environmental
impact assessment (Annex I). It also strengthened the procedural basis of the EIA
Directive by providing for new screening arrangements, including new screening
criteria (at Annex III) for Annex II projects, and providing minimum information
requirements.

= Directive 2003/35/EC was seeking to align the provisions on public participation with
the Aarhus Convention on public participation in decision-making and access to
justice in environmental matters.

The SEA Directive seeks to ensure that the environmental consequences of certain public
plans and programmes that are likely to have significant environmental effects are identified
and assessed while they are being prepared and before they are approved.

7.3.1.2. Report of work done in 2008
The EIA Directive

The Commission is assessing the conformity of the national transposition measures
communicated and initiates, when necessary, infringement procedures. The EIA Directive
generates a relatively high number of complaints, due to its large scope of application.
However, given the essentially procedural character of the obligations laid down, only a small
number of complaints lead to infringement cases. The majority of the infringement cases
concern bad (incomplete or incorrect) transposition of the Directive's provisions or failure of
the Member States to apply the screening mechanism (article 4(2) and Annex III of the
Directive).

In 2008, the Commission opened in total 16 new infringement procedures on the basis of the
EIA Directive. Twelve cases were opened against Austria, Belgium, Bulgaria, Czech,
Germany, Italy, Poland and United Kingdom concerning bad application of the EIA Directive,
10 of which were based on a complaint. Four cases were launched against Italy, Poland,
Romania and Slovenia for non-conform transposition of the EIA Directive. Five cases out of
those opened in 2008 have already been closed.

The SEA Directive

The deadline for transposing the SEA directive expired on 21 July 2004, but significant delays
in transposition have occurred in many Member States. For this reason, the Commission
launched non-communication infringement proceedings against many Member States. All
these cases have already been closed since all the Member States have already communicated
their national transposing measures.

Thus, in 2008 infringement proceedings for non-conform transposition of the SEA Directive
were opened against the following eleven Member States: Bulgaria, Czech Republic,
Denmark, Estonia, Ireland, Latvia, Lithuania, Malta, Poland, Slovenia and United Kingdom.
For some Member States the cases have been already closed following clarification of
national authorities and/ or adoption of necessary amendments ensuring compliance with the
Directive's requirements (Bulgaria, Latvia, Malta and Poland).

Judgments of the Court of Justice in 2008

The EIA Directive has been the subject of several cases brought before the European Court of
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Justice. The case-law of the Court of Justice has contributed to a better understanding of
certain provisions of the Directive. In 2008, the ECJ delivered, inter alia, the following
rulings:

In Case C-2/07 (Judgment of 28/02/2008), in relation to works at Li¢ge-Bierset Airport,
which were alleged to have promoted its use for air freight services and to have caused an
increase in night flights, the Court confirms that the scope of Directive 85/337 is wide and its
purpose very broad. The ruling mainly relates to the definition of development consent.

In Case C-215/06 (Judgment of 03/07/2008), the Court dealt with the issues of retention,
permissions and "after-the-event regularisations" of unlawful operations. The Court
concluded that "[...] by giving to retention permission, which can be issued even where no
exceptional circumstances are proved, the same effects as those attached to a planning
permission preceding the carrying out of works and development, when, pursuant to Articles
2(1) and 4(1) and (2) of Directive 85/337 as amended, projects for which an environmental
Impact assessment is required must be identified and then — before the grant of development
consent and, therefore, necessarily before they are carried out — must be subject to an
application for development consent and to such an assessment, Ireland has failed to comply
with the requirements of that directive."

In Case C-142/07 (Judgment of 25/07/2008), the question of application of the EIA Directive
to the Madrid M-30 urban ring-road was raised in a preliminary ruling from a Court of
Madrid (Spain). The Court has underlined that Directive 85/337/EEC (as amended) "...must
be interpreted as meaning that it provides for environmental impact assessment of
refurbishment and improvement projects for urban roads, either where they are projects
covered by point 7(b) or (c) of Annex | to the directive, or where they are projects covered by
point 10(e) of Annex Il or the first indent of point 13 thereof, which are likely, by virtue of
their nature, size or location and, if appropriate, having regard to their interaction with other
projects, to have significant effects on the environment".

In Case C-66/06 (Judgment of 20/11/2008 Commission / Ireland), the Court declares that, by
not adopting, in conformity with Articles 2(1) and 4(2) to (4) of Council Directive
85/337/EEC of 27 June 1985 on the assessment of the effects of certain public and private
projects on the environment, as amended by Council Directive 97/11/EC of 3 March 1997, all
measures to ensure that, before consent is given, projects likely to have significant effects on
the environment that belong to the categories of projects covered by point 1(a) to (c) and (f)
of Annex Il to that directive are made subject to a requirement for development consent and
to an assessment with regard to their environmental effects in accordance with Articles 5 to
10 of the directive, Ireland has failed to fulfil its obligations under the directive;

It is interesting to note that the Court considered (paragraph 85) that "It follows that, by
setting thresholds which take account only of the size of projects — to the exclusion of the
other criteria laid down in Annex I11 to Directive 85/337 — for project categories covered by
point 1(a) to (c) of Annex Il to the directive and by not providing for a case-by-case
examination for those project categories ensuring that projects likely to have significant
effects on the environment do not escape an assessment of their environmental effects, Ireland
has exceeded the limits of its discretion under Articles 2(1) and 4(2) of the directive and has
consequently not adopted all necessary measures to ensure that projects likely to have
significant effects on the environment are made subject to a requirement for development
consent and to an assessment of their environmental effects in accordance with Articles 5 to
10 of the directive."
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7.3.2. Evaluation based on the current situation
7.3.2.1. Implementation of the EIA-SEA Directives

In the interests of better implementation of the EIA and the SEA Directive, the Commission
services have developed in recent years a number of guidance documents on particularly

important aspects of both directives'®.

In addition, the Commission is currently preparing reports on the application of both the EIA
and the SEA Directives (expected in mid-2009). Regarding the EIA Directive, pursuant to its
Article 11(3), the Commission services are preparing the report on the application and
effectiveness of the Directive. The report will address and evaluate the status of the
application and effectiveness of the Directive and its implementation by the Member States.

Regarding the SEA Directive, the Commission services are preparing an implementation
report pursuant to Article 12(2) of the Directive. The report will address and evaluate the
status of the application and effectiveness of the Directive and its implementation by the
Member States. It must be remembered however that the Directive was in fact implemented
very recently in the Member States (deadline for transposition was 21 July 2004) and
consequently the experience in its actual implementation is rather limited. In conclusion, the
conformity of Member States' legislation cannot yet be considered to have been fully secured.

7.3.2.2. Enforcement of the EIA/SEA Directives

Although the Environmental Impact Assessment sector continues to generate a high number
of complaints, its contribution to the overall number of open cases has decreased. Most open
cases in the sector still relate to the EIA Directive, but cases relating to the SEA Directive are
on the increase. The current situation is satisfactory.

The majority of the infringement cases related to the EIA Directive concern bad (incomplete
or incorrect) transposition of the Directive's provisions or failure of the Member States to
apply the screening mechanism (Article 4(2) and Annex III of the EIA Directive).

With regard to the SEA Directive, it is relatively recent and there is not sufficient experience
on its implementation. Given the similar nature of the obligations between the EIA and SEA
Directives, it is to be expected that problems in the correct application of the SEA Directive
will be similar to those encountered in applying the EIA Directive. In terms of enforcement,
early signs are that decisions as to whether smaller plans and programmes or modifications
require an SEA (so-called “screening” decisions) could pose problems of bad application.

7.3.3. Evaluation results
7.3.3.1. Priorities

In 2008, the Commission services continued applying the priorities identified in the previous
report aiming at rationalising the handling of this high number of cases and ensure the
effective implementation of the EIA and SEA directives. Those priorities were also
highlighted by the Commission in its communication COM/2008/773 and the Commission

143 http://ec.europa.eu/environment/eia’home.htm
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staff working document accompanying the communication. The priority areas regarding the
enforcement of the EIA and SEA Directives include the following:

= Non-conformity of transposing measures for the EIA/SEA Directives likely to affect
the attainment of the legislative objectives. These cases now mainly concern the EU-
12 Member States.

= Breaches concerning big infrastructure projects or interventions involving EU funding.

= Breaches linked to bad transposition of certain provisions of the environmental impact
assessment legislation likely to affect overall the attainment of the legislative
objectives.

= Breaches that reveal interpretation problems concerning certain provisions of the
environmental impact assessment legislation which could have a significant influence
on the impact of the legislation that would justify seeking clarification from the Court
of Justice.

Apart from the above cases where the Commission legal enforcement action might be
indispensable, individual breaches of certain provisions of the environmental impact
assessment legislation should primarily be addressed through the existing review mechanisms
at Member State level.

The Commission services will continue implementing the priorities recently identified in the
sectoral communication COM/2008/773 and the Commission staff working document
accompanying the communication.

Depending on the results of future reports and on their application of the EIA and the SEA
Directives, further amendments to those priorities cannot be excluded.

7.3.3.2. Planned action (2009 and beyond)

The forthcoming reports on the application of both the EIA and the SEA Directives (expected
in mid-2009) will form the basis for future Commission’s action in the sector, including a
simplification exercise, in terms of clarification of certain provisions of the EIA Directive.

With regard to EIA Directive, based on the findings of the report the Commission services
will consider appropriate amendments that may lead to a simplification exercise, in terms of
clarification of certain provisions of the EIA Directive, following the accession of the new
Member States, probably through a recast initiative. This will aim to ensure better regulation,
clearer provisions and strengthened compliance by the Member States, inter alia with the
relevant rulings of the ECJ.

With regard to SEA Directive, in light of short experience on its implementation, it is
considered that amendments would be premature at this stage.

7.3.4. Sector summary

The EIA Directive has achieved its major objectives. At present, all Member States have
established relevant comprehensive regulatory frameworks. The EIA Directive is seen as one
of the EU principal pieces of environmental legislation. However, since the development of
EIA is an evolving process, the challenge of ensuring that the Directive is implemented in an
effective and consistent manner across all Member States is continuous. The forthcoming
review on the application and effectiveness of the Directive will use the twenty-year
implementation experience gained in order to address this challenge. This forthcoming report
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will form the basis for future Commission’s action in the sector, including a simplification
exercise.

The SEA Directive is recent and there is not sufficient experience on its implementation.
Amendments are premature at this stage. The Commission services are currently preparing an
implementation report, pursuant to Article 12(2) of the Directive. The report will address and
evaluate the status of the application and effectiveness of the Directive and its implementation
by the Member States.

The Commission services will continue the implementation of both Directives on the basis of
the priorities recently identified in the sectoral communication COM/2008/773 and the
Commission staff working document accompanying the communication.

7.4. Protecting Water Resour ces
7.4.1. Current position
7.4.1.1. General introduction

Water legislation in the Euroyean Union entered a new era following the adoption of the
Water Framework Directive*® which establishes a strategic framework for the protection of
all water bodies, i.e. rivers, lakes, coastal waters and groundwater in a highly integrated
manner. As the cornerstone of EU water policy, the Water Framework Directive provides that
all water bodies must meet the standard of “good status” as a rule by the end of 2015. To do
so, Member States must draw up a river basin management plan (RBMP) and a programme of
measures for each river basin district. The draft plans and programmes must have been
submitted to the public for consultation by December 2008 at the latest. It is then foreseen that
they will be adopted by December 2009.

The Water Framework Directive will repeal all existing EU water acts by December 2013,
except the Urban Waste Water,'” Drinking Water,'*® Bathing Water'”’ and Nitrates
Directives.'*® The implementation of the Water Framework Directive must not jeopardise the
achievement of the objectives of these remaining EU water acts and vice-versa.

The Urban Waste Water Directive, in particular, is a key element of EU water policy for
achieving the Water Framework Directive environmental objective of good status. The Urban
Waste Water Treatment Directive requires that wastewater generated by agglomerations is
collected and made subject to secondary treatment before being discharged into the natural
environment. More stringent treatment must be applied when wastewater is discharged into so
called sensitive areas. The original EU15 Member States should have achieved the objectives
of the Directive in 1998 for sensitive areas, in 2000 for large towns and cites discharging in

144 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a

framework for Community action in the field of water policy (OJ L 327, 22.12.2000, p. 1-73).

Directive 91/271/EEC of 21 May 1991 concerning urban waste-water treatment (OJ L 135, 30.5.1991).
Directive 98/83/EC of 3 November 1998 on the quality of water intended for human consumption (OJ
L330, 5.12.1998).

147 Directive 76/160/EEC of 8 December 1975 concerning the quality of bathing water (OJ LO031,
5.2.1976). This Directive is in the process of being replaced by Directive 2006/7/EC of 15 February
2006 concerning the management of bathing water quality and repealing Directive 76/160/EEC (OJ L
0f 4.2.20006).

Council Directive 91/676/EEC of 12 December 1991 concerning the protection of waters against
pollution caused by nitrates from agricultural sources (OJ L 375, 31.12.1991, p. 1-8).

145
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normal areas and by 2005 for smaller towns discharging in normal areas. Regarding newer
EUI2 Member States, which joined the EU in 2004 and 2007, their Accession Treaties
provide for extended time periods to meet the objectives of the Directive.

The Drinking and Bathing Water Directives require Member States to meet binding quality
standards to ensure safe drinkable water from the tap and clean water for bathing, to monitor
whether the standards are complied with and to inform consumers and the public accordingly.

The Nitrates Directive is also an important instrument which deals with the relationship
between agriculture and water quality. In order to reduce and prevent water pollution caused
by nitrate pollution originating from agricultural sources, Member States must designate so
called nitrate vulnerable zones and then adopt and implement action programs in these zones
with the aim of diminishing nitrate and fertilizer inputs to land. Monitoring programs are
required to be set up to assess the efficiency of these action programs.

As a complementary requirement to the Water Framework Directive, water directives have
also been adopted in recent years in the field of floods,'* marine waters'™ and
groundwater."’

7.4.1.2. Report of the work done in 2008
Management of the acquis, new legislation and preventive measures

The implementation of the Water Framework Directive in 2008 was characterised by three
main developments. Firstly, 15 Member States published their draft RBMPs for public
consultation, with the remaining Member States planning to publish theirs by June 2009. The
Commission also developed a preliminary outline for compliance-checking in consultation
with Member States to form the basis on which the Commission will assess the content of the
final RBMPs in 2010. Secondly, the Commission adopted Decision 2008/915/EC on the
results of the intercalibration exercise to ensure that the values used by national authorities to
monitor and assess the ecological status of surface water bodies are comparable among
Member States.'”* Thirdly, Directive 2008/105/EC was adopted setting environmental quality
standards (EQS) for the pollutants identified under the Water Framework Directive as
“priority substances” and certain other pollutants.'® Member States must use these EQS to
determine whether the chemical status of surface water bodies is "good".

The Commission continued the stakeholder consultation process on the future eventual
revision of the Drinking Water Directive in 2008 and also drew up two guidance documents
to support the implementation of the new Bathing Water Directive: Decision 2009/64/EC on

149 Directive 2007/60/EC of the European Parliament and of the Council of 23 October 2007 on the
assessment and management of flood risks (OJ L 288, 6.11.2007, p. 27-34).

Directive 2008/56/EC of 17 June 2008 establishing a framework for community action in the field of
marine environmental policy (Marine Strategy Framework Directive) (OJ L 164, 25.6.2008, p. 19-40).

150

151 Directive 2006/118/EC of the European Parliament and of the Council of 12 December 2006 on the
protection of groundwater against pollution and deterioration (OJ L 372, 27.12.2006, p. 19-31).
152 Commission Decision 2008/915/EC of 30 October 2008 establishing, pursuant to Directive 2000/60/EC

of the European Parliament and of the Council, the values of the Member State monitoring system
classifications as a result of the intercalibration exercise (OJ L 332, 10.12.2008, p. 20—44).

153 Directive 2008/105/EC of the European Parliament and of the Council of 16 December 2008 on
environmental quality standards in the field of water policy, amending and subsequently repealing
Council Directives 82/176/EEC, 83/513/EEC, 84/156/EEC, 84/491/EEC, 86/280/EEC and amending
Directive 2000/60/EC of the European Parliament and of the Council (OJ L 348, 24.12.2008, p. 84-97).
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the equivalence on microbiological monitoring data allowing the use of alternative monitoring
methods'™ and a guidance document that provides advice to Member States for the
establishment of the bathing water profiles by the 2011 deadline.

With a view to improving the implementation and enforcement of the Drinking and Bathing
Water Directives, Member States have used, for the first time, the Water Information System
for Europe electronic platform (WISE) to meet their obligations to report on drinking and
bathing water quality in 2008."> In the field of reporting, an important implementation step
regarding the Urban Waste Water Directive was the creation of the first ever EU-wide
electronic data collection on waste water infrastructure and performance of treatment plants,
adapted to the requirements and principles of WISE.

As to the implementation of the Nitrates Directive, the Nitrates committee made up of
Commission and Member State representatives was convened three times in 2008 mainly to
discuss derogations requested by Denmark, The Netherlands and the United Kingdom. These
meetings resulted in the adoption of Decision 2008/664/EC allowing Denmark to apply higher
amounts of livestock manure to land'*® and discussions over the Dutch and British derogation
requests prepared the ground for further derogation Decisions in 2009. In addition, the
Commission continued to assess the implementation of the Nitrates Directive in the various
Member States, in particular focusing on implementation in France, Greece, Poland, Latvia,
Lithuania and the Netherlands.

Management of complaints and of infringements

The 2008 enforcement work of the Commission in respect of the Water Framework Directive
mainly concerned its transposition into the law of the Member States:

e Non-communication of transposing national measures. Italy and Luxembourg were the
two remaining Member States, which had still to notify national transposing measures.
Once a new water Italian law had been adopted, the Commission was able to close the
Case it had initiated against Italy which had led to a Court ruling (C-85/05). Luxembourg
adopted and published the missing domestic implementing legislation in December 2008
paving the way for the Commission to close this infringement case. The Court of Justice
had ruled against Luxembourg on this matter in Case C-32/05.

e Non-conformity of national legislation: The Commission started in 2008 to examine the
replies of Denmark, Ireland, Sweden, Germany and the United Kingdom to the letters of
formal notice that had been addressed to them in 2007 for failure to transpose correctly
and completely the Water Framework Directive. The Commission opened new cases and
sent letters of formal notice to Slovenia and Hungary in January 2008, Finland in February
2008, France in April 2008, Greece, Malta, Poland in June 2008, Estonia in September
2008, the Czech Republic, Latvia, Slovakia in October 2008 and to Lithuania in
November 2008 for their incomplete and incorrect transposition of the Directive.

134 Commission Decision 2009/64/EC of 21 January 2009 specifying, pursuant to Directive 2006/7/EC of
the European Parliament and of the Council, ISO 17994:2004(E) as the standard on the equivalence of
microbiological methods (OJ L23 of 27.1.2009).

http://water.europa.eu/

156 Commission Decision 2008/664/EC of 8 August 2008 amending Decision 2005/294/EC concerning a
request for derogation under point 2(b) of Annex III to and Article 9 of Council Directive 91/676/EEC
concerning the protection of waters against pollution caused by nitrates from agricultural sources (OJ L
217, 13.8.2008, p. 16-17).
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Regarding the Urban Waste Water Directive, the Commission's enforcement work has
focused on ensuring full compliance with the Directive's obligation to designate all sensitive
areas and ensure that more stringent treatment is provided to discharges from agglomerations
into these areas by 1998. In 2008 the Commission sent France a Reasoned Opinion under
Article 228 of the EC Treaty for its failure to ensure compliance with the judgment of the
Court of Justice in case C-280/02. As a result of this judgment a number of additional
sensitive areas were required to be designated by France and over 100 agglomerations
discharging into these areas need to be provided with more stringent treatment. In the same
year, the Commission decided to refer Ireland to the European Court of Justice for its failure
to ensure compliance with these obligations, in particular in ensuring that more stringent
treatment was applied for numerous agglomerations discharging into designated sensitive
areas.””’ The Commission also sent a Reasoned Opinion to Spain under Article 226 of the EC
Treaty for its failure designate additional sensitive areas and to ensure more stringent
treatment was in place for a large number of agglomerations discharging into designated
sensitive areas. For Italy, the infringement action launched to address its failure to designate a
number of water bodies as sensitive was closed in 2008 when the Commission received
confirmation of their designation. Assessments were then launched to investigate the
compliance with the more stringent treatment requirements for those agglomerations
discharging into the sensitive areas which Italy has now designated. Furthermore, on 8§ May
2008 the Court of Justice condemned Portugal in Case C-233/07 for its failure to ensure
compliance with Article 3 of the Directive and the conditions set out in Commission Decision
2001/720/EC granting Portugal a derogation regarding urban waste water treatment for the
agglomeration of the Estoril coast.

In 2008 the Commission continued its enforcement work to ensure compliance with the end
of year 2000 deadline for the collecting and secondary treatment obligations in the Directive
for urban waste water discharges from large towns and cities. The Court of Justice gave
judgment against Ireland for its failure to comply fully with these obligations on 11
September 2008 in Case C-316/06. In 2008 the Commission followed up the judgment of the
Court of Justice against Greece in Case C-440/06 for its failure to ensure full compliance with
the collecting and treatment obligations for certain large towns and cities with a letter of
formal notice under Article 228 of the EC Treaty. The Commission also decided to send a
Reasoned Opinion to Spain and France under Article 226 of the EC Treaty for their failure to
fully comply with these obligations.

Further enforcement action was taken in 2008 under this Directive with a letter of formal
notice being issued to Spain under Article 228 of the EC Treaty for its failure to ensure full
compliance with the judgment of the Court of Justice in Case C-219/05. The Commission also
addressed an additional Reasoned Opinion to the United Kingdom under Article 226 of the
EC Treaty for its failure to control excessive spills of untreated urban waste waters from its
storm water overflows.

For the Drinking Water Directive letters of formal notice were sent, in 2008, to Belgium,
Latvia, Hungary and Slovenia on the ground that their national law did not fully and correctly
transpose the Directive. The Commission was able to close the cases that had been launched
against Spain and Portugal in the light of both Member States' replies and initiatives.
Furthermore, in 2008 the Commission sent under Article 228 of the EC Treaty a letter of
formal notice to France and a Reasoned Opinion to Portugal on the ground that both Member

137 Now lodged in the Court as case C-95/09
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States had failed to take all the measures necessary to fully implement Court rulings C-
147/2007 and C-251/03 respectively of the violation of the "old" Drinking Water Directive
(80/778/EEC)."®

Concerning the new Bathing Water Directive, the Commission's enforcement work focused
on the notification by Member States of the national measures adopted to transpose the
Directive and on the communication of the first national lists of bathing waters, which were
due before the start of the 2008 bathing season:

e Non-communication of transposing national measures. Whereas Member States had to
transpose the new Bathing Water Directive and notify these transposing measures to the
Commission by 24 March 2008 at the latest, letters of formal notice were addressed in
July 2008 to 21 Member States, namely Austria, Belgium, Bulgaria, Cyprus, the Czech
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Lithuania,
Luxembourg, the Netherlands, Poland, Portugal, Romania, Slovakia, Sweden and the
United Kingdom for their failure to do so. This proved successful as many of these
Member States transposed and notified their domestic implementing legislation by the end
of 2008.

e Bad implementation: After reminding Member States of their obligation to publish and
communicate, before the start of the bathing season, national lists of bathing waters, the
Commission followed this up by issuing letters of formal notice to Italy, Luxembourg, the
Netherlands and the United Kingdom in September 2008. The Commission is now
expected to close these cases as the five non-compliant Member States subsequently
communicated their domestic lists by the end of 2008.

As to the Nitrates Directive, following the designation of additional “vulnerable zones”, the
Commission decided in 2008 to close both cases which had been initiated against Portugal
and Italy. In December 2008 the Commission decided to refer Luxembourg to the Court, now
Case C-526/08 for having in place a non-compliant nitrate action programme. In 2008 the
Commission services held several meetings with the Spanish and United Kingdom authorities
to ensure the adequate amendment of their nitrate action programmes and enabling the
Commission to prepare these cases for possible closure in 2009.

7.4.2. Evaluation based on the current situation

Emission-oriented legislation, such as the Urban Waste Water and Nitrates Directives, has
achieved great progress in protecting water quality. However, considerable challenges remain.
These include addressing issues of water scarcity, droughts and floods, ensuring that waste
water originating from small towns is properly collected and treated and bringing about the
reduction of priority substances in surface waters. These challenges are now being addressed
by a new EU legal water framework whose scope has both expanded in recent years, for
example, with the adoption of the new Directive on flood risks and has at the same time
resulted in the streamlining of EU water law with the repeal of Directives adopted in the
1970s and 1980s. The improvement of water quality in Europe will depend largely on the
state of transposition into the law of the Member States of this new EU water legal framework
and on its full and timely implementation.

158 Council Directive 80/778/EEC of 15 July 1980 relating to the quality of water intended for human

consumption (OJ L 229, 30.8.1980, p.11). Directive 80/778//EEC was repealed and replaced by
Directive 98/83/EC on 25 December 2003.
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The Common Implementation Strategy, an informal process set up in 2001 by Member States,
accession countries and the Commission under the Water Framework Directive, has delivered
extensive guidance to promote the implementation of this Directive. Most Member States
have met the first implementation deadlines, including, the duty to designate and identify
competent authorities by June 2004, the requirement to carry out the environmental and
economic analysis of water uses in river basin districts by March 2005 and the establishment
of monitoring programmes by March 2007. On the other hand, the proper implementation of
the Directive may well be affected, inter alia, by its incomplete and incorrect transposition by
a number of Member States into their national legal systems and by the absence of exhaustive
national methods for assessing the ecological status of surface water bodies.

Water quality has improved following EUI5 Member States' encouraging progress in
implementing the Urban Waste Water Directive. Yet, there are still many agglomerations, for
instance, in Belgium, France, Italy and Spain that lack complete waste water collecting
systems and treatment facilities. As to the EU12 Member States, the implementation of the
Directive is characterized by transitional periods foreseen in the Accession Treaties regarding
the building of the necessary waste water infrastructure and by the fact that the EU has made
financial support available.

Concerning both the Drinking and the Bathing Water Directives, assessment surveys show a
real improvement in terms of meeting environmental quality standards even if further
progress still needs to be made. The preservation, enhancement and restoration of drinking
and bathing water quality will depend upon the correct and full transposition and
implementation of both Directives, but also on the delivery of the objectives in the Water
Framework Directive, Urban Waste Water Directive and Nitrates Directive.

As to the Nitrates Directive, significant progress has been made in the recent years, including
in 2008, regarding the designation of "vulnerable zones" and the elaboration and
implementation of monitoring programmes. However, further improvements are clearly
needed, in particular, with regard to the quality of action programmes as nitrate concentrations
where there are still major concerns in some intensively farmed areas.

7.4.3. Evaluation results

7.4.3.1. Priorities

As regards reporting, the Commission will continue to develop together with the European
Environmental Agency the Water Information System for Europe (WISE) in 2009, as a single
platform for water information and reporting which should reduce the overall administrative
burden involved in reporting.

The Commission will in 2009, verify whether Member States would have notified by 16
January 2009 at the latest national measures transposing the new Groundwater Directive and
launch legal actions where Member States fail to meet this deadline.

As to the implementation of EU water law, the Commission will closely monitor the
publication by Member States of their final RBMP and programmes of measures due under
the Water Framework Directive in December 2009. In this respect, the Commission will
continue to make use of the Common Implementation Strategy as an informal platform to
foster better implementation and to exchange good practice. Regarding the Drinking Water
Directive, the Commission will consider drafting, in 2009, a legislative proposal aimed at
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revising the Directive. The Commission will also assess Member States' data on drinking
water quality for 2005-2007 and compile an EU-wide synthesis report.

7.4.3.2. Planned action (2009 and beyond)

Given that the preservation, improvement and restoration of water quality is so closely linked
to the Water Framework Directive, apart from dealing with existing transposition-related
cases, the Commission will focus on ensuring Member States fully meet their obligations,
including in particular the adoption of appropriate RBMP and programmes of measures for
each river basin district and the development of national methods for assessing the ecological
status of surface water bodies.

The Commission's work regarding the implementation of the Urban Waste Water, the
Drinking and the Bathing Directives will be based on a twin-track approach. On the one
hand, it will continue to promote the exchange of information, experience and cooperation at
an informal level with Member States and stakeholders. On the other hand, the Commission
will draw up and publish implementation reports, including a report on bathing water quality
in 2009, the 5™ Commission report on the implementation of the Urban Waste Water
Directive and an EU-wide synthesis report on drinking water quality. In addition, the
Commission will launch, if necessary, appropriate legal enforcement action against Member
States that fail to comply with the obligations set out in these Directives.

The Nitrates Directive: The Commission's work to ensure compliant implementation will
continue in 2009 on the basis of detailed assessments of the information provided by Member
States in their 4-year implementation reports and via bilateral contacts. In particular, the
Commission will finalise in 2009 the examination of the national reports on the 2004-2007
period with the aim of publishing a summary report in 2010. The assessment will focus on the
main obligations of the Nitrates Directive, namely on water monitoring, the designation of
"vulnerable zones" and the drawing up and updating of nitrates action programmes. It will
then need to be decided whether these assessments need to be followed up with infringement
action. The Commission has also planned to hold four Nitrates Committee meetings in 2009
to proceed with its regulatory work on Member States' derogation requests and to give
Member States the opportunity to exchange information on implementation.

The Commission will also focus on the transposition and implementation of the following
new EU water Directives:

- The Flood Directive, which requires Member States to assess the flood risks of
watercourses and coastlines, to map the flood extent as well as assets and humans being at
risk and to take adequate and coordinated measures to reduce flood risk. The transposition
deadline for this Directive is November 2009 and the Commission will need to assess
whether Member States have notified national transposing measures on time and if those
measures correctly and fully transpose the Directive.

- The Marine Strategy Framework Directive establishes a strategic framework for the
protection of marine waters in the EU and requires Member States to achieve “good
environmental status” for all marine waters by 2020 on the basis of an initial assessment
of marine water quality by 2012 and the implementation by 2015 of programs of
measures. The Commission's enforcement priorities will focus on these deadlines with the
first step being to assess whether Member States have notified national transposing
measures and designated competent authorities by the 15 July 2010 deadline. The
Commission will then need to assess whether those measures will ensure correct and full
transposition of the Directive. The Commission will also need to adopt a Decision by mid-
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2010 fixing criteria and methodological standards for determining "good environmental
status".

- The new Bathing Waters Directive was required to be transposed into national law by 24
March 2008. The Commission will need to verify whether the transposition is both correct
and complete and whether the Directive is appropriately implemented, including the
Member States' duty to annually designate and notify bathing waters.

- In view of the implementation and achievement by 2015 of the groundwater pollution-
related environmental objective set in the Water Framework Directive, the new
Groundwater Directive establishes criteria for the assessment of "good groundwater
chemical status" and for the identification and reversal of significant and sustained upward
trends in pollutant concentrations. The new Groundwater Directive is required to be
transposed into national law by 16 January 2009 at the latest. Therefore, the Commission
shall need to check whether Member States have met this deadline and whether the
measures adopted ensure the correct and complete transposition of the Directive.

- In order to allow Member States to meet the 2015 surface water pollution-related
environmental objective set in the Water Framework Directive, Directive 2008/105/EC
was adopted on 16 December 2008 setting EQS for "priority substances" and certain other
pollutants to be met to achieve "good ecological status" for surface water bodies. Member
States are required to transpose Directive 2008/105/EC by 13 July 2010 at the latest. The
Commission will need to verify whether Member States would have indeed adopted and
notified all national transposing measures by this deadline and whether those domestic
measures correctly and fully transpose Directive 2008/105/EC. Any non compliance may
lead to the opening of infringement action.

7.4.4. Sector summary

Substantial progress regarding the implementation of EU water law has been observed in the
past decade as a result of increased awareness among decision-makers of the critical
importance of meeting water quality standards to preserve water resource and the associated
natural environment and to protect human health. Better implementation has often been driven
by informal and formal cooperation between Member States, industries, non-governmental
organisations, consumers and the Commission as well as by infringement procedures.
However, more efforts need to be made to ensure full compliance with EU water Directives.
In respect of the Nitrates Directive, the Commission has noted that several regions within the
EU show worrying water quality trends for which reinforced action programmes will need to
be developed. With regard to the Urban Waste Water Directive, Member States must ensure
that it is fully applied, including in smaller towns. The implementation of EU water
legislation and the enhancement, preservation and restoration of water quality will greatly
depend on Member States meeting their obligation to take all required measures to guarantee
the achievement by 2015 of the environmental objectives of "good chemical and ecological
status" for surface water bodies and of "good chemical and quantitative status" for
groundwaters set in the Water Framework Directive. The Commission will continue to focus
on the proper transposition of EU water law, including of the new Floods, Marine Strategy
and Bathing Water Directives and their implementation. The Commission will continue its
efforts to ensure that Member States fulfil their obligation under these Directives and will
assist them, when necessary, via formal and informal cooperation channels.

163

EN



EN

7.5. Air quality
7.5.1. Current position

7.5.1.1. General introduction
Ambient air quality

The new Directive 2008/50/EC of the European Parliament and of the Council of 21 May
2008 on ambient air quality and cleaner air for Europe is the key legal instrument in this
sector’”’. The Directive entered into force on 11 June 2008 and merges four Directives'® and
one Council Decision'®" into a singe air quality instrument. It introduces new objectives for
fine particles (PM;s) but does not change existing air quality standards. Available evidence
points to serious problems in complying with the air quality limit values in many European air
quality zones but the new Directive does, however, give under certain conditions Member
States greater flexibility in meeting some of these standards in areas where they have
difficulty complying.

Under the new Directive 2008/50/EC Member States have the possibility to notify an
exemption from the application of the limit values for PM;, (and to postpone the limit values
for nitrogen dioxide (NO,) which enter into effect in 2010) provided that certain conditions
are satisfied. The Commission has nine months from the submission of a notification to assess
it and to decide whether to raise objections or not. If no objections are raised, the notification
will be tacitly approved at the expiry of the nine months assessment period.

Air emissions

There are several legal instruments which affect the emissions of certain air pollutants at
source. These include Directive 98/70/EC relating to the quality of petrol and diesel fuels'®,
Directive 1999/32/EC relating to a reduction in the sulphur content of certain liquid fuels'®®
and the Paints Directive 2004/42/EC on the level of solvents (volatile organic compounds) in

paints, varnishes and refinishing products.
Environmental noise

The Noise Directive'®* lays down a common approach to avoiding, preventing or reducing on
a prioritised basis the harmful effects of exposure to environmental noise. It requires the

159 .OJL 152, 11.6.2008, p. 1-44.

160 The four directives merged into the new directive are: Council Directive 96/62/EC of 27 September
1996 on ambient air quality assessment and management; Council Directive 1999/30/EC of 22 April
1999 relating to limit values for sulphur dioxide, nitrogen dioxide and oxides of nitrogen, particulate
matter and lead in ambient air; Directive 2000/69/EC of the European Parliament and of the Council
relating to limit values for benzene and carbon monoxide in ambient air; and Directive 2002/3/EC of
the European Parliament and of the Council relating to ozone in ambient air

Council Decision 97/101/EC establishing a reciprocal exchange of information and data from networks
and individual stations measuring ambient air pollution within the Member States.

Directive 98/70/EC of the European Parliament and of the Council of 13 October 1998 relating to the
quality of petrol and diesel fuels and amending Council Directive 93/12/EEC (OJ L 350, 28.12.1998, p.
58-68).

Council Directive 1999/32/EC of 26 April 1999 relating to a reduction int he sulphur content of certain
liquid fuels and amending Directive 93/12/EEC (OJ L 121, 11.5.1999, p. 13-18).

Directive 2002/49/EC of the European Parliament and of the Council of 25 June 2002 relating to the
assessment and management of environmental noise (OJ L 189, 18.7.2002, p. 12-25).
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assessment and mapping of ambient noise in large agglomerations and in the vicinity of major
roads, railways and airports.

7.5.1.2. Report of work done in 2008
Ambient air quality

For 2006, around 400 zones in 23 Member States were reported being in non-compliance with
the PM;¢ limit values. The dilemma has been how to treat these breaches of existing
Community law whilst recognising the explicit possibility for Member States to seek a time
extension for compliance. The Commission's policy has been to launch infringement
proceedings in respect of those excesses which have not been the subject of a notification
from the Member States.

In 2008, the Commission asked 23 Member States that had reported excesses of the daily and
annual PM, air quality limit values for 2005 and 2006 to provide information whether they
intended to notify an exemption from the obligation to apply the limit values for PMg
pursuant to Article 22 of Directive 2008/50/EC. Member States were warned that if a
notification was not submitted prior to 31 October 2008 or compliance with the limit values
not achieved, infringement proceedings would be launched. By the end of the 2008, 11
Member States had submitted notifications. Bulgaria and Romania reported exceedances in
2007 of the PM;o limit values in their first air quality reports submitted in September 2008.
They were subsequently warned that if a notification of an exemption from the limit values is
not submitted prior to 31 March 2009 then infringements proceedings may follow unless
compliance has been achieved. So far the Commission has received notifications 16 Member
States and launched infringement proceedings against Cyprus, Estonia, Germany, Italy,
Poland, Portugal, Slovenia, Spain, Sweden and UK up until March 2009.

In 2008, the Commission also continued to pursue infringement procedures it had launched in
previous years against several Member States (Spain, France, Italy and Slovenia) that have
shown widespread exceedances of sulphur-dioxide (SO,) limit values that have been in force
since 1 January 2005. New exceedances were discovered in 2007 and reported to the
Commission in 2008 as part of the formal reporting requirements. These excesses may also be
the subject of further infringement proceedings in due course.

Judgments of the Court of Justice in 2008

The Court delivered a preliminary ruling on 25 July 2008 (Case C-237/07) in relation to
Directive 96/62/EC on ambient air quality assessment and management whereby it has
clarified that where there is a risk that the limit values or alert thresholds may be exceeded,
persons directly concerned must be in a position to require the competent national authorities
to draw up an action plan, even though, under national law, those persons may have other
courses of action available to them for requiring those authorities to take measures to combat
atmospheric pollution.

Air emissions

In 2008, the Member States reported the first results of the implementation of the Paints
Directive and the results of their monitoring programmes regarding the permitted levels of
solvents in various paint products.

Environmental noise
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Under the Noise Directive Member States had to send to the Commission by 30 December
2007 summary information about their strategic noise maps that had to be drawn up by 30
June 2007. Strategic noise maps are required to be drawn up in order to monitor the extent of
noise pollution, to inform and consult the public about noise exposure, its effects, and the
measures considered necessary to address noise.

In 2008, most of the Member States reported the Commission the information required. The
Commission started last year and is currently finalizing its assessment of the quality of these
noise maps in relation to the requirements of the Directive (with the assistance of the
European Environment Agency) and will instigate horizontal infringement proceedings, if
appropriate, in respect of non-compliant maps or where no map has been reported.

7.5.2. Evaluation based on the current situation
Ambient air quality

There remain widespread non-compliance with air quality limit values and particularly those
for PM; which is probably the pollutant of most concern given its adverse impacts on health.
This is due in part to a lack of preparedness by the Member States to undertake the necessary
assessments of air quality and to put into place the necessary plans and actions to improve air
quality in good time. The ongoing "time extension" exercise should improve the capacity of
the Member State authorities to prepare plans and programmes as well as the introduction of
new measures to tackle air pollutant emissions at source. Community measures such as those
recently adopted on light and heavy duty vehicles will also help. In addition, the recent
referral to the ECJ in the Janecek case (Case C-237/07) should also lead to improvements as it
clarifies that individuals have the right to request the preparation of air quality plans before
national courts.

Air emissions

There are no serious issues associated with the implementation of the fuel quality directive
except for the occasional failure to report on fuel quality in a timely fashion. The Sulphur in
liquid fuels directive establishes maximum permitted levels of sulphur in a range of fuels
including heating oil, heavy fuel oil and marine fuels. There is sufficient information in the
public domain that there are regular non-compliances in relation to marine fuels. A perceived
problem of the directive is that the obligation falls to the end user rather than on those placing
the relevant fuel on the market. The problem is exacerbated by the fact that there is an
inconsistency in approach to fuel monitoring amongst the Member States (often with very
limited information) which derives from the fact that the Directive's provisions are unclear.

The reports submitted by the Member States last year on the implementation of the Paints
Directive and the results of their monitoring programmes regarding the permitted levels of
solvents in various paint products have shown that there are varying approaches in the
Member States with widely varying efforts regarding the number of samples tested. In
addition, there have been numerous requests for clarification of the Directive's provisions
particularly regarding the scope of the products it covers and the relationship with the
Solvents Directive 1999/13/EC governing the use of solvents at industrial installation. These
uncertainties persist despite guidance having been prepared by the Commission services.

Environmental noise
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The problems thus far encountered in relation to the implementation of the Noise Directive
are three-fold. First, Member States have been late in preparing the necessary maps although
this is probably due to the fact that this is the first attempt at undertaking a technically
challenging task. The second problem is that there are no harmonised assessment methods and
so Member States have used national methods thus making a wider geographical assessment
or comparison more difficult. Third, the reporting requirements are unclear such that non-
standardised reporting of maps has occurred which in some cases makes the use of the
reported information very difficult.

7.5.3. Evaluation results
7.5.3.1. Priorities
Ambient air quality

In the coming years, the Commission will continue to monitor closely the situation with
regard to compliance with air quality limit values in all Member States. It will continue to
follow its "horizontal approach”, which allows air pollution problems to be addressed in a far
higher number of places than would have been possible if it had only focused on individual
cities or regions.

Air emissions

The first priority is to improve the compliance with the permitted sulphur levels for those
liquid fuels covered by Directive 1999/32/EC. Secondly, a priority will be to improve the
monitoring and reporting under the both the paints Directive and the sulphur content of liquid
fuels Directive. Finally, the definitions and scope of the Paints Directive could usefully be
clarified.

Environmental noise

The first priority is to improve the consistency in the Member States' assessments of
environmental noise and the usefulness of the reported information. A second priority is to
improve the implementation of the Directive by the Member States by providing greater
clarity and guidance.

7.5.3.2. Planned action (2009 and beyond)
Ambient air quality

As regards excessive SO, the Commission will continue to pursue the legal enforcement
action it has already launched against several Member States.

As for PM), the Commission will assess closely whether time extension requests expected to
be submitted by most of the Member States meet the relevant criteria. Infringement
procedures are to be envisaged against Member States in breach of the limit values which do
not apply for a time extension or do not meet the conditions for obtaining such extension.

In addition, legal enforcement procedures will be pursued to ensure that Member States fulfil
their reporting obligations under the air quality legislation.

Air emissions
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There are reviews of both directives underway with the intention to bring forward amending
legislation, if appropriate, in 2010 and 2011 respectively.

Environmental noise

The priorities for further action will be to complete the ongoing review of the legislation
including its implementation. In addition, the Commission will consider, in the context of the
review and the need for harmonised assessment methods and streamlined electronic reporting
procedures. Finally, where maps or action plans have not been prepared or reported or are
deficient in relation to the requirements of the Directive the Commission may pursue
infringement proceedings.

7.5.4. Sector summary

In 2005 a set of legally binding EU air quality limit values became applicable, including limit
values for particulate matter PM,, pollutant with very important adverse impacts on health. A
widespread non-compliance with PM;, limit values remains, partly due to challenging and
complex nature of this pollutant and the lower and delayed impact of certain community
measures. But the main reasons are serious delays in the implementation of the directives in a
large number of Member States, mainly as regards the drawing up and implementation of the
necessary plans to ensure that air quality is improved in good time. The capacity and
awareness of the Member State authorities of the need to tackle air pollution at the source and
to prepare plans and programmes should be increased through the procedure and conditions
laid down in the new Directive 2008/50/EC on ambient air quality and cleaner air for Europe
for extending the time required for achieving compliance with the limit values for PM;o, NO,
and benzene, joined with coherent and timely enforcement where appropriate.

In the coming years, the Commission will continue to monitor closely the air quality situation
in order to ensure long term and sustainable compliance with the limit values in all Member
States. In particular, it will be a priority task to assess further time extension notifications as
well as to follow-up on the decisions adopted by the Commission. In case objections are
raised to the application of a time extension, it will be necessary to pursue the Member States
concerned through infringement proceedings. A further priority will be to ensure a timely and
effective implementation of Directive 2008/50/EC. Dissemination of information to the public
and cooperation between the Member States and the Commission in order to develop
appropriate policies should continue.

7.6. Climate change
7.6.1. Current position
7.6.1.1. General introduction

The most important cross-cutting measures in this domain are the Emissions Trading
Directive, 2003/87/EC'®, and Decisions 280/2004/EC'® and 2005/166/EC'*". With the

165 Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a
scheme for greenhouse gas emission allowance trading within the Community and amending Council
Directive 96/61/EC (OJ L 275, 25.10.2003, p. 32-46).

Decision 280/2004/EC of the European Parliament and of the Council of 11 February 2004 concerning
a mechanism for monitoring Community greenhouse gas emissions and for implementing the Kyoto
Protocol (OJ L 49, 19.2.2004, p. 1-8).
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adoption of the Emissions Trading Directive, the EU has established a scheme for greenhouse
gas emission allowance trading within the Community (EU ETS). This is a market-based
instrument aimed at gradually reducing emissions in selected sectors. It should help the
Community and the Member States to meet their Kyoto Protocol commitments to reduce
greenhouse gas emissions in a cost-efficient way. With the adoption of Decisions
280/2004/EC and 2005/166/EC the EU established a mechanism for monitoring and reporting
greenhouse gas emissions. This makes it possible to evaluate more accurately and more
regularly the progress made in reducing emissions under the United Nations Framework
Convention on Climate Change (UNFCCC) and the Kyoto Protocol.

7.6.1.2. Report of work done in 2008

Policy

EU ETS Review/lmplementation

On 23 January 2008, the Commission adopted its proposal for an improved and extended EU
emissions trading scheme (EU ETS). This proposal was the result of extensive stakeholder
consultations during the first trading period (2005-2007) of the EU ETS. The review showed
positive elements, such as the fact that a real market for trading in carbon allowances had
evolved, which due to its size — the EU ETS is the largest emissions trading scheme in the
world - offered new opportunities to implement CO, abatement measures in a cost-effective
manner across the EU.

However, the review also identified a number of specific problems:

e Emissions trading can only exploit its environmental strength and justification, if there is
scarcity on the allowance market. However, the lack of verified emissions data when
setting up the National Allocation Plans (NAPs) for the first trading period (2005-2007)
enabled Member States to support their own industry by relying on over-optimistic
projections justifying the issuance of more allowances than was justified to ensure the
necessary scarcity on the market.

e Member States had different levels of ambition for the emission reductions to be asked of
the sectors participating in the EU ETS, and consequently different Member States set
different levels of allocation for the same sector. They also applied widely differing
allocation methods.

e The Commission's approval of NAPs turned out to be a long-lasting, cumbersome and
complex process.

e Some sectors were able to pass through the market value of the allowances in their product
prices to their customers even though they got them for free.

With a view to addressing these issues, the Commission proposed a fully harmonised
approach including an EU-wide and annually shrinking cap on allowances - to replace the

167 Commission Decision 2005/166/EC of 10 February 2005 laying down rules implementing Decision No

280/2004/EC of the European Parliament and of the Council concerning a mechanism for monitoring
Community greenhouse gas emissions and for implementing the Kyoto Protocol (OJ L 55, 1.3.2005, p.
57-91).
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prevailing bottom-up approach based on NAPs - leading to an emission reduction of 21% by
2020 as compared to 2005 levels. The Commission also proposed to phase-in auctioning over
a period of time as the principal allocation method for all operators, and provided for
harmonised rules for the transitional free allocation. These elements do not only guarantee
that the required emission reductions are achieved, they also increase the certainty and
predictability in the system, thereby fostering investments to reduce emissions.

EU ETSHydroelectric power production projects

According to the ETS Directive as amended by the Directive 2004/101/EC, “... Member
States may allow operators to use CERs and ERUs from project activities in the Community
scheme” (Article 11a (1)), with the exception of credits from land use, land use change and
forestry activities as well as nuclear projects (Article 11a (3)).

“In the case of hydroelectric power production project activities with a generating capacity
exceeding 20 MW, Member States shall, when approving such project activities, ensure that
relevant international criteria and guidelines, including those contained in the World
Commission on Dams November 2000 Report “Dams and Development — A New Framework
for Decision-Making”, will be respected during the development of such project
activities.”(Article 11b (6))

The interpretation of this requirement varied among Member States and so has led to the
fragmentation of the carbon market and uncertainty for its participants.

In the course of 2008, Member States have agreed to accept in principle common guidelines
for the approval of large hydropower project activities, which may also constitute guidance
for Member States on which carbon credits to accept for compliance.

The document establishes a common understanding of the meaning of Article 11b (6)
regarding its scope and the means whereby project proponents can establish that their projects
meet the relevant requirements. It is accompanied by a template enabling project proponents
to prepare Article 11b (6) compliance reports, which are then verified by a designated
operational entity (DOE) or another verifier appointed by a Member State.

The Member States' agreement to abide by these guidelines is voluntary. The final decision
regarding the acceptance of a project as meeting the aforementioned requirements remains the
responsibility of the Member State approving the project activity.

By 29 January 2009, most Member States in principle confirmed that they will publish the
guidelines and accompanying template by 1 April 2009 and implement these by 1 July 2009.

Member States will also continue cooperation on voluntary harmonisation of the
implementation of Article 11b (6), exchanging experience and views on the practical aspects
of the use of the guidelines and template.

EU ETS NAP | mplementation

During the year 2008, all Member States notified the revision of their NAPs on the basis of
the Commission's decisions setting out revision requirements as a condition for NAP
approval. In addition, Member States also notified their installation-level allocation decisions.

EU ETSReqgistry
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The two main tasks for the EU ETS Registries in 2008 were the following:

e The linking of the Community Independent Transaction Log (CITL) and all Member State
registries to the UNFCCC International Transaction Log (ITL). This was a complex IT
operation that required extensive planning and co-ordination, and was eventually carried
out successfully and smoothly and was fully operational in October 2008.

e The amendment of the Registries Regulation to allow transactions with aviation
allowances through an IT process that does not require the use of the UNFCCC ITL. This
amendment was successfully adopted on 11 October 2008.

In addition, the revised EU ETS Directive agreed in December of 2008 decided that from
2012, all allowances will be held in the Community Registry. This decision will transfer the
bulk of Member State-level ETS-related IT-operations to the Commission, a process which
will require a significant expansion of the Registry related IT-capacities of the Commission.

EU ETSMonitoring, Reporting and Verification

Monitoring and reporting of emissions is currently implemented by the Monitoring and
Reporting Guidelines (MRG)'®® established in accordance with Article 14 of the current EU
ETS Directive. Consistent implementation of the MRG is required in order to ensure that “a
ton of carbon emissions is a ton”, no matter where and by whom it has been emitted within
the EU. The MRG makes it possible to provide for a co-ordinated EU approach to
compliance.

Thus, in 2008, compliance with the entire Monitoring, Reporting and Verification (MR&V)
cycle became more important. With this in mind, the Commission chaired and co-organised
with some Member States a two-day conference on EU ETS compliance on 10-11 September
2008. The Conference laid down the foundations of the EU ETS Compliance Forum that
should start its activities in 2009. Moreover, in 2008, a comprehensive evaluation project was
carried out in the 27 Member States with respect to their implementation of the MR&V
compliance cycle.

An amendment and a new annex to the MRG was also adopted to take account of the addition
of a new gas (N,O) to the system, following a request for opt-in from The Netherlands. A
similar process was launched for a new sector, namely aviation and a new activity, namely
carbon capture and storage (CCS).

The revised EU ETS Directive agreed in December of 2008, provided for a renewed legal
basis for Monitoring and Reporting in Article 14 as well as an extension of the scope of
Article 15 regarding Verification to include the Accreditation of verifiers. Moreover, both
Articles provide a legal basis for moving from the present MRG to an MR&V system based
on two different Regulations, one for Monitoring and Reporting and the other for
Accreditation and Verification. This development would allow for the implementation of a
more harmonised approach across the EU in the third trading period(2013-2020).

168 EU ETS Monitoring and Reporting Guidelines 2007/589/EC. Commission Decision of 18 July 2007
establishing guidelines for the monitoring and reporting of greenhouse gas emissions pursuant to
Directive 2003/87/EC of the European Parliament and of the Council
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Finally in 2008, a policy initiative was established on ETS Accreditation and Verification
laying down the basis for developing a possible guidance note for the second trading period
(2008-2012). This initiative will prepare the main elements of the Regulation for the third
trading period. The project was finalised in November 2008.

| mplementation and legal enforcement

Casesrelated to the ETS Directive: National Allocation Plans

The individual NAPs adopted by Member States fix the total number of emission allowances
and set out the methodologies to allocate them to individual installations covered by the EU
ETS. NAPs for period 2008-2012 are thus an important element in the Member States'
strategies for achieving their relevant emission reduction targets under the Kyoto Protocol.

It should be noted that the Commission closed in 2007 all the cases it had launched in 2006
against those Member States, which had failed, to submit by 30 June 2006 their national
allocation plans (“NAPs”) for the second trading period (2008-2012) of the EU ETS as
required by the Emissions Trading Directive.

In 2007 several MS opposed the Commission decision on their national allocation plan. In
essence they claim that the upper limit set by the Commission on the total quantity of
allowances that they may allocate was too low and that the Commission has exceeded the
limits of its discretion when assessing the proposed NAPs by using its own methodology.

Consequently, 9 Member States have brought annulment actions on the basis of Article 230
EC before the European Court of Justice (pending cases). Early 2009 the following cases were
pending before the Court of First Instance (CFI): T-183/07 Poland, T-221/07 Hungary, T-
194/07 Czech Republic, T-369/07 Latvia, T-368/07 Lithuania, T-263/07 Estonia, T-499-
500/07 Bulgaria, T-483-484/07 Romania. The written part of these procedures is over. The
Polish and Estonian hearings took place in February 2009. One case (T-32/07 Slovakia) was
withdrawn at the beginning of 2008.

Not only the Member States brought actions, also companies allegedly affected by the
allocation of emission allowances did. The following cases initiated by companies against
various Commission NAP decisions were found to be inadmissible by the CFI (T-130/06
Drax, T-489/04 U.S. Steel Kosice, T-27/07 U.S. Steel Kosice, T-13/07 Cemex, T-28/07 Fels-
Werke, T-193/07 Gorazdze Cement, T-195-199/07 Lafarge Cement, T-203/07 Cemex, T-
208/07 BOT, T-241/07 Buzzi, T-28/07 Saint Gobain, T-27/07 US Steel Kosice).

Moreover, the European Court of Justice (ECJ) upheld the judgments of the CFI in T-28/07
Saint Gobain as well as in T-27/07 US Steel Kosice in Cases C-503/07P — judgment delivered
on 08 April 2008 - and C-6/08P — judgment delivered on 19 June 2008 - respectively.

Two cases were initiated by Arcelor not against a Commission NAP decision like the
previous cases but against the EU ETS Directive itself. One was a direct action (T-16/04
Arcelor) brought before the CFI and the other was a preliminary ruling referred to the ECJ
(Case C-127/07). In essence, both cases alleged that the EU ETS Directive breached the
principle of equal treatment. In its judgment of 16 December 2008 in Case C-127/07, the ECJ
found that the EU ETS Directive did not infringe the principle of equal treatment. In Case T-
16/04 Arcelor before the CFI, the Court was waiting for judgment of the ECJ in the
preliminary ruling Case C-127/07 before delivering its own judgment on the direct action.
Proceedings are therefore still pending before the CFI in 2009.

172

EN



EN

Cases related to the ETS Directive: implementing measures

As far as the Emissions Trading Directive is concerned, following Commission enforcement
action, all Member States have communicated their national implementing legislation. A 2008
study on the implementation of the ETS Directive (as amended by Directive 2004/101/EC, the
so-called Linking Directive) however revealed shortcomings in most Member States.

Reporting cases under Article 3 (1) and (2) of Decision 280/2004/EC

Under Decisions 280/2004/EC and 2005/166/EC, Member States must provide the
Commission with annual reports on their actual emissions of greenhouse gases and twice-
yearly reports on domestic climate change policies and measures and emission projections.
Given that the Commission needs the information provided by the Member States for its own
annual report to the UN Framework Convention on Climate Change and the Kyoto Protocol,
it has constantly reminded the Member States of their reporting obligations. As a result
reporting continues to improve in terms of timing and content.

In 2008, the Commission closed numerous infringement proceedings against Member States
that had failed to submit 2007 annual and 2005 bi-annual reports as they provided the
Commission the missing information. However, in the case of some Member States the
Commission also had to send a second Reasoned opinion under Article 226 or refer the matter
before the Court of Justice for the failure to completely fulfil the relevant reporting
requirements.

New cases were opened early 2009 against all the MS (except Austria, Sweden and Romania)
as their 2008 annual reports on GHG emissions were provided in time but did not cover all the
information needed for the Commission to draft its own annual report to the UN Framework
Convention on Climate Change.

7.6.2. Evaluation based on the current situation

EU ETS Review/| mplementation

The problems identified during the review of the EU ETS showed that improvements were
needed to ensure that the EU ETS would do what it was set up to do, namely contribute
significantly - and cost effectively - to the necessary greenhouse gas emission reductions.
Since almost all Member States were over-optimistic when determining their total quantity of
allowances, the environmental effectiveness of the system was put in question — to the
detriment of the overall efficiency of the scheme and thus to the detriment of the overall
economy of the EU by not reducing emissions at least-cost. As, in addition, comparable
sectors in different Member States benefited from different levels of free allocation and were
allocated based on different allocation rules, there were distortions of competition in the
internal market.

The delays associated with the process of approving the NAPs drawn up by Member States
led to an extended period of uncertainty in the market with respect to the overall cap of the
EU ETS which was built bottom-up. Such uncertainty hampered the proper functioning of the
allowance market and the ability of companies to decide on investments in clean technologies.

Companies in some sectors were able to pass on the market value of allowances in their
product prices, although they had received the allowances for free. This increased the
operating profits for these companies. Although the pass-through of opportunity costs is
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rational from a business point of view, the windfall profits it created led to negative
perceptions for the EU ETS.

Further information on the evaluation of options to address the problems identified during the
review of the EU ETS can be found in the impact assessment that accompanied the
Commission's proposal'®.

On the basis of the issues identified in the conformity studies on the implementation of the
ETS Directive, the Commission decided end of 2008 to address these alleged shortcomings
through an administrative letter to the Member States concerned, asking for clarification of
the issues identified in the studies. These letters were issued early 2009.

EU ETSHydroelectric power production projects

The requirements set out in Article 11b (6) of the amended ETS Directive do not apply to
credits purchased by Member State governments. This creates discrepancy in how project
developers are treated, even though some Member States apply the same approval criteria to
projects for government purchase programmes as for projects destined for the EU ETS.

Given these discrepancies in treatment, which will continue until the Article 11b (6)
guidelines become operational; there remain possibilities for some projects to be evaluated
more stringently than others depending on the Member State concerned. This means that
existing forum shopping by project developers may continue some time into the future.

This is currently exacerbated by the fact that whereas Member States are applying the
requirements of Article 11b (6) to the approval of project activities, a majority of Member
States are reluctant to check subsequently certified emission reductions (otherwise known as
CERs) surrendered for compliance against the approved project criteria.

EU ETS NAP | mplementation

The Commission duly assessed the NAP revisions for consistency with the requirements in
the Commission's decisions and the national installation-level allocation decisions for
consistency with the revised NAPs. On the basis of these assessments, the Commission
allowed the Member State to issue carbon allowances to installations.

The appeal by the Member States on the ground that the approach by sectors of the ETS
Directive breached the principle of equal treatment was not granted. The cases brought before
the CFI on the NAP’s do illustrate however that whilst drafting community legislation
sufficient attention should be paid to the precise role of the Commission, in particular its
powers of assessment of the Member States input.

EU ETSReqistry

Linking with the UNFCCC ITL was necessary because credits under the UNFCCC flexibility
mechanisms, such as CERs and emission reduction units (otherwise know as ERUs) could
only be imported into the ETS through the link with the ITL.

169 http://ec.europa.eu/environment/climat/emission/pdf/com 2008 16 ia_en.pdf
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The amendment of the Registries Regulation was necessary as international aviation is not
covered by the Kyoto Protocol and thus, trading in aviation allowances does not belong under
the supervision of the ITL.

The decision to hold all allowances in a Community Registry was necessary in order to
simplify the Registry related IT-infrastructure, thereby mak