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INTRODUCTION

The First Report on the application of the cowmon system of value added tax
(1) was presented to the Council on 22 September 1983 and then transmitted
to Parliament. .

- A1l Member States now apply VAT. Portugal is well on the way to setting in
place the common VAT system, having replaced its turnover tax arrangements,
which applied only at the wholesale stage, with a VAT system very similar to
the Community system.

The common VAT system was introduced in Spe1n and Greece on 1 January 1986
and 1 January 1987 respectively.

On its accession to the Com@unity. Greece was not required to introduce the
system until 1 January 1984. Twe successive deferments meant that the
deadline was put back to 1 January 1987 (2).

The Act of Accession of Spain and Portugal specified 1 January 1986 and 1
January 1989 as the respective dates for the systems' introduction in the
two Member States. A Joint declaration attached to the Act of Accession
provides that, throughout the period of application of the temporary
derogation enabling Portugal to postpone the introduction of the common
systen of VAT, this Member State is to be treated as a third country for the
purposes of applying the First, Sixth, Eighth and Tenth VAT Directives.

(1) COM(83)426 final

(2) Fifteenth Directive (83/648/EEC) of 19 December 1783
(0J n°L 360 of 23 Decemberr 1983, p. 49) and Twenty-first Directive
186/247/EEC) of 16 June 1786 (0J n°L 164 of 20 June 1986, p. 27)



The First Report discussed the difficulties encountered in most Member
States in meeting the deadline of 1 January 1978 laid down in the Sixth
Directive for incorporating the VAT system into their legislation and the
need for a Ninth Directive (of 26 June 1978) to authorize certain Hember
States to defer application of the system until 1 January 1979.

The decisions by the Court of Justice regarding the direct rights that may
be invoked by taxable persons during the period from 1 January 1979 to the
dete on which national 1legislation is brought into line with the Sixth
Directive (1) has been followed by a decision in Case 70/83 (2), which
concerned a reference to the Court for a preliminary ruling on the
interpretation of Article 13(B)(d)(1) of the Sixth Directive and of Article
i of the Ninth Directive.

In its decision, the Court ruled that, in the absence of the implementation
of the Sixth Directive, it was possible for the provision concerning the
exemption from tax contained in Article 13(B)(d)(1) of the Sixth Directive
to be relied upon by a credit negotiator in relation to transactions carried
out between 1 January and 30 June 1978 where he had refrained from passing
that tax on to persons following him in the chain of supply. It thus took
the view that the Ninth Directive extending the time limit for the entry
into force of the Sixth Directive did not have retroactive effect in respect
of transactions carried out by economic operators prior to its entry into
force.

(1) See introduction to the First Report.
(2) [1984]) ECR 1075.



This report will examine in particular the system's internal difficulties,
distinguishing between those stemming from the divergences between natiocnal
laws that the Sixth Directive expressly left untouched (Part I) and those to
do with the interpretation of the Directive (Part IIJ. Part III will look
at the main directives proposed or adopted during the review period on the
basis of the Sixth Directive.

The situation described is that obtaining as at 30 June 1987.



PART 1
DIVERGENCES NOT REMOVED BY THE DIRECTIVE

For the reasons mentioned in the First Report, a number of divergences have
been left untouched by the Sixth Directive.
These can be classified into two groups :

- divergences arising from certain imperfections in the present system or
- from certain optional provisions permitted by the Directive (Chapter 1) ;
- divergences arising from the rights of option for taxatlon authorized by
the Directive (Chapter II).



ter T

Divergences stemming frow certain iwperfections or from certain optional
provisions permitted

In the First Report, the Commission noted that certain imperfections in the
application of the common VAT system could be rectified without too much
difficulty by clarifying some aspects of the Sixth Directive and even by
amending it in some places in a way that would not affect the general
disposition of the system.

The proposal for a Nineteenth Directive (1), sent to the Council on S
December 1984, 1is a step in this direction since it represents a
continuation of the efforts to establish a uniform common system of VAT
while, at the same time, permitting wore uniform application of the system
for collecting own resources.

The Economic and Social Committee and Parliament gave their opinions on the
proposal on 3 July 1985 and & April 1987 respectively (2). However, the
optional provisions have not been removed from the Sixth Directive. Only
those which have been the subject of proposed amendments or to which Member
States have had frequent recourse during the review period will be
wentioned.

(1) 0J n°C 347 ot .9 Deccuber 1984, . .
{2) For details concernirj thece opirions and :the p;opﬂsed amendwent, see

Chapter I1II below.



A. Power to derogqate f-om the defiiition of taxable Eggsﬁg (secopd
subparaqraph of Article 4(4)

The United Kingdom consulted the VAT Committee pursuant to the second
subparagraph of Article 4(4) with a view to including in its national
legislation the right to "treat as a single taxable person persons
established in the territory of the country who, while 1legally
independent, are closely bound to one another by financial, economic and
organizational links™.

The United Kingdom is faced with a growing fragmentation of businesses,
that is to say, the practice whereby a person artificially subdivides a
single activity into a number of independant entities so as not to
register for VAT some or even all of those entities.

To combat such tax avoidance, the United Kingdom has incorporated into
its national legislation measures whereby a number of such entities may
be treated as a2 single taxable person for the purposes of registration
and payment of VAT.

It had already consulted the VAT Committee, pursuant to Article 4(4), on
the matter of the application of a legislative provision concerning
groups of two or more legal persons. At the time, Germany, Denmark,
Ireland and the Netherlands had also consulted the VAT Committee on the
matter and the Commission had instituted infringement proceedings against
Germany on the basis of Article 169 of the Treaty (1). This Member State
meanwhile brought its national legislation into line with the E£ixth
Directive and, as & result, the infringement pro»eedingb were not pursued

further.

(1) See First Report, Part I, Chapter I, Point A.



B.

e o_deroqgat rom_th efinition of taxable amount upon importation
(Article 11(B)¢€2)) :

The power to adopt as the taxable amount upon importation from another
Member State the value defined in the customs rules, as provided for in
Article 11(B)(2) of the Sixth Directive, is no longer compatible with the
degree of integration achieved by the Community or with the objective of
establishing the internal market. The real consideration must be taken
into account in a VAT system while, given the prospect of a single
market, steps must be taken to ensure that, in determining the taxable
amount, a single criterion is applicable to intra-Community transactions
and transactions carried out within the territory of the country. The
power in question could, however, be retained in respect of imports from
third countries. Accordingly, the proposal for a Nineteenth Directive
provides for an amendment to the Sixth Directive along these lines by
restricting the power to opt for the customs value solely to imports from
third countries.

On 22 March 1982 the Commission brought an action before the Court of
Justice following the failure of one Member State to comply with the
rules laid down in the 8ixth Directive for determining the taxable amount
in the case of valuable racehorses (Case 95/82). The Member State in
question having meanwhile cowmplied with Ccmmuniiy rules, the action no
longer served any useful purpose and was removed from the Court Register.

Powers in connection with the special scheme for swall undertakings
(Article 24)

1. The First Report pointed out that the broad latitude Member States
were allowed had led to marked divergences between Member States'
administrative arrangements for swall undertakinys. It added that those
divergences should be ironed cut by the end of the trancitional pericd by
means of a commen siupiified scheme and a common system of exemptions.

In accordance with Article 24(8), the Commission drew up a separate
report analyzing the different exemption, tax-relief and flat-rate
schemes in force in Member States (1).

(1) COM(83)748 final of 15 December 1983.



As the follow-up to that report, the Commission on 9 October 1986 sent to
the Council a proposal for a Directive amending Article 24 (1). The
purpose of the proposal 1is to make for easier management, both for
administrations and for taxable persons themselves, as well as to
facilitate the control and collection of tax while preserving the
economic neutrality of the specific schemes for small businesses and the
fundamental rules on tax collection.

The proposal is also consistent with the wishes of the European Council,
which expressly called for removal of obstacles to the establishment and
growth of small and medium-sized businesses and for simplification of the
tax and adoinistrative environment for such businesses. This proposal
forms part of the Community action programme for small and medium sized
enterprises (SME), approved by the Council Resolution of 3 November 1986
(2). .

(1) 0J n°C 272 of 28 October 1986.
(2) 0J n°C 287 of 14 November 1984, p. 1



2. Italy consulted the VAT Committee under Article 24¢1) of the Sixth
Directive on the introduction for each of the financial years 1985, 1984
and 1987 of measures to assist small and medium-sized businesses whose
turnover in 1984 had not exceeded LIT 780 million (equivalent at the time
to some 570 000 ECU or BFR 26 million) and taxable persons carrying on an
artistic or professional activity.

The measures on which the VAT Committee was consulted included the system

of deductions and the method of determining turnover.

As regards deductions, the businesses concerned may opt for a flat-rate

‘scheme under which the amount of tax for which they are 1liable is

calculated by deducting from the tax chargeable on taxable transactions
flat-rate percentages fixed for each sector of activity.

In addition, businesses whose turnover in 1984 did not exceed LIT 18
million (equivalent at the time to some 13 000 ECU or BFR 600 000) are
exempt from certain invoicing and accounting requirements.

As regards determination of turnover, the tax administration is
authorized, subject to certain conditions, to correct tax returns sent in
by the taxable persons concerned on the basis of a presumption linked to
the nature of the business and to other particulars such as the size and
location of the premises, the number of workers, the amount of goods

bought in, and energy consumption.

Power to retain or introduce simplification procedures that derogate from
the Sixth Directive

1. A list of the derogations notified to the Commission under Article
27(5) 1is snnexed to the First Report. The derogations in question had
been in force in Member States before i1 January 1977.

In thet report, the Commission had stated that it attached particular
importance to compliance with the substantive rules set out in Article
27¢1) and that it thus reserved its position on certain of those

measures.



In one of the infringement procedures initiated in respect of several of
those measures, the Court of Justice ruled on 10 April 1984 in Case
324/82 against Belgium (i) that, by retaining the catalogue price as the
basis for charging VAT on cars, as a special measure derogating from
Article 11 of the Sixth Directive, when the requirements laid down in
Article 27(5) were not fulfilled, Belgium had failed to fulfil its

obligations under the EEC Treaty.

Infringement proceedings against France in connection with the flat-rate
determination of maximum taxable amounts for imports and supplies of
valuable racehorses were terminated, France having brought its

legislation into line with the Sixth Directive.

The Commission also decided to terminate the proceedings instituted
against Luxembourg in connection with application of the flat-rate scheme
for farmers to certain goods.

2. Since publication of the First Report, & number of new measures have
been notified by Member States on the basis of Article 27(1) to (4). The
measures were as follows :

- Germany and Luxembourq : a derogation to be introduced as part of a
draft agreement between Germany and Luxembourg with a view to VAT being

levied on all construction and maintenance work for a frontier bridge
by the German authorities alone since Germany will assume
responsibility for those operations (2);

(1) [1784] ECR 1861.
(2) Council Decision of 13 March 1983 (0J n°L 181 ¢f & July 1983, p. 25).



- Germany and Netherlands : a derogation whereby, under & draft agreement
between Germany and ~the Netherlands, all the construction and

maintenance work relating to the diversion of the Ems channel and the
extension of the port of Emden would be subject to German VAT only,
with Germany assuning responsibility for this work (1);

France : a derogation whereby, for a period of Iour years, any
deductible tax credit is not to be refunded in respect of automatic
gaming machines but is t¢ be set against tax due in subseguent tax
.periods (2). E . »

ed Ki om

a) introduction of a2 special tax accounting scheme designed to avoid
certain types of fraud or tax evasion on supplies of gold, gold
coins and gold scrap between taxable persons (3);

b) introduction for a period of two years of a system for charging VAT
designed to prevent tax evasion in cases where the wmarketing
structure of certain firms is based on the sale of their products to
unregistered resellers (4). This wmeasure had been notified
previously purszuant to Article 27(5) but was subsequently amended.

Council Decisicn of 1) Septamber 1964 (0J n°L Zo4 cf 5 Octoler 1984,

p. 26)

Council Decision of 23 Octcher 1984 (0J n“L 23% of 30 Jctober 1984,

p. 17)

Council Decisicn of 13 April 198, (CJ nPL 264 ¢l 5 Octuber 1984, p. 27)
Council TLecisicn of 13 June 1985 (0J n°L 199 of 31 July 1985, p. 60,

"



c)

d)

e)

The measure authorized by the Council Decision of 13 June 1985 on
the basis of Article 27(4) was extended for a further period of two

years (1);

application of flat-rate measures in respect of non-deductible VAT
charged on fuel expenditure in the case of company cars (2);

measures to simplify calculation of VAT in respect of long stays in
hotels by assessing on a flat-rate basis the part of the service
deemed to correspond to a letting of immovable property exempt under
Article 13(B)(b)(1) of the Sixth Directive (3).

This wmeasure replaces a wider-ranging provision based on Article
27(5);

measures to combat tax avoidance designed to prevent taxable persons
artificislly reducing the price for supplies or imports of goods or
for supplies of services to totally or partially exempt persons with
whom they have certain family, legal or business ties specified in
national legislation. In such circumstances, the free market price
may be taken as the consideration for the transaction, irrespective
of whether or not the latter is actually taxed, if there is a
serious presumption of tax avoidance (4);

(1) Council Decision of 25 May 1987 (0J. n°L 188 of 8 July 1987, p. 52)
(2) Council Decision of 21 July 1986 (0J n°L 212 of 2 August 1984, p. 35)
(3) Council Decision of 10 December 1986 (0J n°L 359 of 19 December 1986,

P.

59)

(4) Council Decision of 11 April 1987 (0J n°L 132 of 21 May 1987, p. 22)

12



f) derogation from Article 17(1) authorizing the United Kingdom to
require firms with an annual turnover of less than 340 000 ECU to
defer the right to deduct tax until it has been paid to the
supplier. This measure, which is regarded as a simplification
measure, forms part of an optional scheme for such firms based on
the third subparagraph of Article 10(2) of the Sixth Directive (1);

g) introduction for a two-year period of an anti-avoidance measure
derogating from the Sixth Directive and aimed at preventing groups
of businesses which are treated as a single taxable person, within
the meaning of Article 4(4) of the Directive, and which are not
entitled to deduct tax in full from being able to effect full
deduction of the tax on certain aquisitions of capital assets by
wmeans of a company established and dissolved for that purpose (2).

(1) Pursuant to Council Decision of 23 July 1987 (0J n°L 273 of 4 August
1987, Pp. 40), the authorization to introcduce this measure applies only
until 320 September 1990, with the possibility of an extension beyond
that date on the basis of & report and, if appropriate, on a proposal

. from the Commission.
'(2) Decision not publishecd (deemed to have been adopted on 13 April 1987)

13
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PTE

Divergences arising from the rights of option for taxation

A.

Rights of option under Article 28

Article 28 allows Member States to apply for a transitional period a
number of derogations from the normal arrangements of. the common VAT
system. This period was to last initially for five years as from the
entry into force of the Sixth Directive. The Council undertook to
determine, before its expiry, whether any or all of those derogations
should be abolished.

On 17 January 1983 the Commission sent to the Council a report in which
it discussed the application by Member States of those derogations and
the difficulties that their abolition would cause (1). The report was
examined by the Council's ad hoc working party on 30 March 1983.

Following that examination, the Commission concluded that most of the
derogations under Article 28(3) of the Directive should be and could be
abolished. To that end, it transmitted to the Council on 4 December 1984
a proposal for an Eighteenth Directive on the gradual abolition, in the
light of their economic, social and budgetary impact of most of the
derogations specified in that provision (2).

The Economic and Social Committee and Parliament delivered their opinions
on the proposal on 3 July 1985 and & April 1987 (3).

The proposal is currently being examined within the Council.

(1) COM(B2) 885
(2) 0J n°C 347 of 29 December 1984, p. 3.
(3) For details regarding these opinions and the proposed amendments, see

Part II1I below.

14



In its report of 17 January 1983, the Commission also discussed the
derogations under Article 28(2) authorizing Member States to maintain in
force, subject to certain conditions and pending abolition of tax
frontiers, the exemptions with refund of input taxes, commonly referred
to as zero-rating, applicable on 31 December 1975. The report highlights
in particular the drawbacks of zero-rating within the territory of the
country, especially where it applies to a large proporticn of domestic

. consumption.

Rights of option under Article 13(C)

Special attention was paid to these rights of option for taxation under
Article 13(C) in the First Report, to which are annexed three tables
giving an overall picture of the situation in the individual Member
States as regards each of the transactions involved.

The proposal for a Nineteenth Directive provided for an addition to
Article 13(C) whereby the right of option allowed for banking and
financial transactions may not be granted in respect of "Services
rendered by financial institutions in issuing or managing payment cards
or other similar documents”.

The reasons for this inclusion are set out in Part II, Chapter V :
Questions of interpretation concerning ex=mptions, point B : Payment

cards.

15



EART IT
DIFFICULTIES CONNECTED WITHH THE INTERFRETATION O CERTAIN PxOViS1ONS IN THE

" The VAT Committee continued its work on the basis of questions raised by
Member States and by the Comwmission departmen:s themselves concerning the
application of Community VAT provisions, and in particular those of the
Sixth Directive. .

It held eight meetings Letween 1 January 1982 and 31 December 1986 and
. fifty-four working . papers were discussed, seven of these under the
consultation procedure.

A number of guidelines agreed by a majority of the Committee were the
subject of proposals for improving the Sixth Directive sent by the
Commission to the Council in the context of its aforementicned proposal for
a Nineteenth Directive.

This report will also discuss the main implementing difficulties encountered

during the review period, the guidelines agreed by the Cuumittee and any

improvements made or proposed. It will also mention the rclevant case law,
commenting briefly on certain decisions taken by the Court of Justice aiter
the First Report had been published.

6



CHAPTER 1
Application of Article 2 to certain transactions

In its decision of 28 February 1984 in Case 294/82, the Court of Justice
ruled that Article 2 of the Sixth Directive must be interpreted as meaning
that no import turnover tax arises upon the unlawful importation into the
Community of drugs not confined within economic channels strictly controlled
by the competent authorities for use for medical and scientific purposes
).

The question as to the scope of this ruling and its consequences for the
application of Article 2 of the Sixth Directive was put to the VAT
Committee. By a large majority, the Committee felt that transactions
carried out within the territory of the country and involving goods that

were the subject of a prohibition on marketing fell outside the scope of-

VAT, subject to the conditions and within the limits that could be deducted
from the ruling.

Two questions have meanwhile been referred to the Court of Justice for a
preliminary ruling on the interpretation of Article 2 of the Sixth Directive
in the light of the aforementioned decision with regard to the supply of
narcotic drugs within the territory of a Member State (Case 289/86
Vereniging Happy Family, Amsterdam) and the supply of amphetamines within
the national territory where such supply is forbidden by law but tolerated
in practice (Case 269/86 W.J.R. Mol).

(1) {1984] ECR 1177

17



CHAPTER IX
Liabilitv to tax in respect of certain_activities (Article 4(5))

1. Notaries and sheriffs' officers

The previous report discussed the difficulties arising in connection with
the taxable position of certain professions whose menbers may
authenticate acts in their capacity as public officers. They included
inter alia notaries and sheriffs' officers in the Netherlands, whose
public duties were not subject to VAT arrangements. The Commission took
the view that persons carrying on such professions should be liable to
VAT pursuant to Article 4 of the Sixth Directive since there could be no
denying that they performed independently, that is to say, in the absence
of any relationship of employer and employee, an economic activity taken
to mean a permanent provision of services for consideration. It also
felt that the underlying principle of VAT, namely a comprehensive tax on
consunmption, required Article 4(5) to be interpreted strictly;
accordingly, that provision would apply only to activities performed by
bodies governed by public law and related to the fundamental powers and
duties of a public authority and not to activities that can be performed
instrinsically by individuals in a profit-making capacity.

The Commission deployed these arguments among others when it brought an
action before the Court of Justice under Article 169 of the Treaty.

In its decision of 26 March 1987 (Case 235/85), the Court upheld the
Commission's position (1).

(1) Not yet published in the European Court Reports;
0J n°C 108 of 23 April 1987, p. 5. .



2. Supply of control and support services to air navigation

A question concerning the tax arrangements applicable to control and
support services for air navigation, and in particular the tax status of
suppliers, State bodies, semi-public bodies or local authorities
supplying such services either direct or through a concessionary company,
was submitted to the VAT Committee. .

on the basis of an analysis by the Commission departments, guidelines
were agreed for three categories of support services for air navigation.
The Committee decided almost unanimously that suppliers of services in
the airport zone (landing, parking, etc.) were liable to tax, with such
services being taxed or exempted, as the case may be, on the basis of
Article 15(9); moreove:r, a majority of the delegations took the view that
suppliers of services in the approach and take-off zone (control of the
air space in the vicinity of the airport by control towers) and suppliers
of services in the upper and lower air spaces (conirel of en-route
navigation) were not liable to tax on the basis of the first subparagraph
of Article 4(5). The Committee decided unanimously that Eurocontrol was
not lisble to tax either in respect of en-route navigation control or in
respect of the calculation and collection of fees charged to airlines and
the sharing of the proceeds among the control bodies of the Member States
overflouwn.



CHAPIER IXI1
Place where services are -upplied (Article 9)

A.

ipin of movable t 1 t

"1. The First Report stressed that an excessively literal interpretation

of Article 9(1) could, in certain cases, lead to non-taxation of the
hiring out of movable tangible property in the country in which it should
be taxed, that is to say, the country in which the hiring out occurs.

The Ténth Council Directive of 31 July 1984 (1) sets out to remedy this
state of affairs by altering the place of taxation for the hiring out of
such property, which is now the place where the customer is located

(Article 9(2)(e)).

The hiring out of forms of transport was however excluded from the
amendment and is still taxable, therefore, at the place at which the
supplier is located, in accordance with the principle set out in Article

g(1).

2. The Commission departments were called upon to examine a number of
problems raised by a Member State in connection with the apslication of
the Sixth and Tentk Directives to certain international leasing
transactions.

The problenms related in particular to situations whichh had more to do
with hiring out than with leasing proper and in which a leasing company
purchases equipment in a country other than that in‘which it has its head
office with a view to hiring it out to a taxable person in that country.

Under the circumstances, the leasing company is de facto carrying on an
economic activity in the customer's country. Accordingly, an attempt
must be made to apply in the first place the territoriality rule laid
down in Article 9(1), and it is only if the supplier does not have a
fixed establishment in the customer's country that the rule set ocut in
Article 9(2)(e) is applicable in &accordance with the Tenth Directive.

(1) 03 n°L 208 of 3 August 1984, p. 58
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Questicned on this matter, the deleyations Lo the VAT Committee concurred
with this analysis but roted that, where Z:ticle 9(2)¥(e) was applicable,
VAT charged on the puruha e of equipment would be refunded et Lhe
procedure provided for ii. the Eighth and Tl irteenth Directiv=s, depencing
on whether the leasing c\up ity was establi:hed within the Community or in

a thlrd country

The analysis remains the same in the case of forms of transpurt hlred uutl
under the same circumstances. , o
However, since such 90uds are excluded f:rom the scope of the Ienth
Directive, they are taxsble in accordance with the general p:i:nciple laid
down in Article (1), that is to say, at tiw: place where the supplier is
located, and in the case in point this is “lic same as the plac: at which
the customer is located; if the supplier dues not designate = place ui
business or does not have a fixed establishwment, the person lizble to pay
tax may be designated in accordance with Article 21(1)(a). & majority of
the delegations to the VAT Committee held Lo the view, however, that the
hiring out of forms of transport could be taxed in the count:y in which
they were purchased and hired ocut by the supplier only if the latter had
a place of business or a fixed establishment there. UWhere the supplier
was established in a third country, the Coumittee was unanimous in the
view that taxation must take place in the customer’'s country, with a
large majority b391ng itself on Article 9(3)(b) and 2 minority oun Articie
9(1).

Treatment of pallets and containers as forms of transpurt

The First Report also recalled the need to confer an identi:cal aeaning ia
Member States on the concept of "forms of transport™ in order to ensure
that the place of taxation for certain items of property, and in -
particular those which are, by their very nature, lialls: to cpuss
frontiers, does not vary depending on whs ther they rark =z ‘forwz oI
transport”™ or "movable tangible property™.

Consequently, the Commis:zion, with that ne.d in wind and in oj-dur tu tehe
account of the view of the large majority cof Member Szates, inserted in
its proposal for a Nineteenth Directive a clarification in respect of
Article 9 that reads as follows :

"The expression 'forms of transport' in th.z Article ircludes psilets and
containers, and equipwent and apparatus capable of being draw: or pushed
in order to perform a contract for transport or towing".



. Definition of the concept of "fixed e:stabli-hmepnt”™ in Article 9

1. Article 9(2)(e) lists a number of services for which the place of
taxation i1s the place where the custower has established his business or
has a fixed establishment to which the service is supplied.

Now, 1t emerged that the concept of fixed establishment was not the same
in all Member States and that this gave rise to problems when it came to
deternining :

i) the place of taxation for the transactions specified 1in Article
9(2)(e), and

ii) the procedute for refunding tax on the basis of the 51xth or Elghth
Directive. .

The VAT Committee was asked for 1its views on the two possible
interpretations of this concept : one according to which a fixed
establishment was regarded as any fixed installation from which
transactions (sales or supply of services) can be carried out; the other
according to which this (potential) capacity to carry out transactions is
unnecessary, a simple information office or a simple administrative
office being sufficient. A large majority of the Committee considered
that fixed establishuent was to be defined, if anything, without
reference to its capacity to effect taxable transactions.

The proposal for a Nin.teenth Directive took account of this guideline by
providing for an addition to Article 9 defining fixed establishment as
"any fixed installation of a taxable person, even if no taxable
transaction can be cari-ied out there”.

2. Article 9(1) lays down the general principle of the place of taxation
for services, declaring it to be "the place where the supplier has
established his business or has a fixed establishment from which the

service is supplied...”™.

The concept of "fixed establishment"” laid down in that provision was
supplemented by the decision of 4 July 1985 by the Court of Justice in
Case¢ 1658/84 Berikholz s Finanzamt Hauburg-Mitite-Altstadt (', in which
the Court ruled in perticular that an irstallation for carrying on @

(1) Not yet published in European Court Reports;
0J n°C 191 of 31 July 1985, p. 8.



established his business.

- - B e e B B - - s

commercial activity on »oard a3 ship sailing on the high seas outside the
national territory - the activity in question being the operation of
gaming mackines - may L2 rz arded as 2 fi ed establishment within the
meantag of Article 2¢1: only if the cstablishment entails the permanent
presence of both the human and technical resources necessary for the
provision of those seivices and it is not appropriate to deem those
services to have been provided at the place where the supplier has

Application of Aiticle 2(2)(e) to pubiic breasdcasting organizations

Article 9(2)(e) lists & nuwmber of services that are taxable at ;che'place

where the customer, provided he is a taxable person in a Mewber State, is
established. 1In the case of such services, the customer’s status thus
determines the‘place of taxation. T

"It transpired that the tax status of broadcasting organizations was not
. the same in all Member States as regards their non-commercial activities.

In some Member States they themselves are considered &3 non-taxable
persons and their activities as falling outside the scope of the tax
wheleas in other Membcr States they rank «s ta:nable persons, with ‘the

services they supply tlus being exempt.

Thic situation is such as to create legal uncertazinty and ‘even double
“taxation or non-taxatiocin, since the supplier of services is not

necessarily aware of the status 5f the body to which he supplies his

‘services.

“The’ only waﬂl" to resclve this ﬁrdblem ‘is by \é;.-plying Art:cle 9(2)(&)

uniformly to public Lroadcasting o:ganizetions in all Melber States,
irrespective of their tax status (exzmpt or excluded {ron the scope of

‘VAT}, in all cases where a service meniioned in that provision is
‘suprlied to such a bcdy. when this question was puit to it, the VAT

Comuittee, in the interests of simplification, decided almost unanimously
in favour of such a so’ution.

23



E. Telecommupications services

A number of questions were raised concerning the arrangements for certain
telecommuncations services since, in nost cases, these were international
in nature. The VAT Ccomittee agreed on certain guidelines relating in
particular to the place of supply <f international tclecommunications
services (the country of the persor: paying for the communication i
accoirdance with the - riterion of t"e place where the supplier has
established his business), telephone communications fron vessels sailing
on the high seas (outside the territorial scope of the tax),
telecommunications services supplied to sea-going vessels and notably the
use of coastal relay stations (rejarded as services to meet the direct
needs of such vessels and exempt within the limits laid down in Article
15(8)), and services supplied by public telecoumunications authorities
and involving use of their networks by other Member States (in favour of
an exemption similar to that for trancactions treated as exports).

|84
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- CHAPTER IV
Questions of interpretation concerning the taxable amount (Article 111

A. Minimum taxable amount

In March 1981, the Commission instituted infringement proceedings under

“Article 149 of the Treaty against Belgium for failure to bring its
national VAT legislation governing calculation of the taxable amount for
cars into line with Articles 11 and 27 of the Sixth Directive.

In its application to the Court of Justice, the Commission contended that
the Belgian rules were not compatible with Article 11 since their effect
was to, tax systematically supplies or imports of new cars on the basis of
a value generally higher than the consideration actually received by the
suppliers or the price paid by the private importer. As regards supplies
on the national market, the Belgian rules imposed VAT on the value of all
price discounts or rebates, which is contrary to Article 11(A)(3)(b). As
far as car imports were concerned, the Belgian rules did not take account
of the price actually paid.

The Commission also took the view that the measures in question, which
had been notified on the basis of Article 27 (5), wers not covered by
that provision because they were too general in character; in point of
fact, they rend2red the system laid down in Article 11 pratically
purposeless in the rmarket sector in questicn and were therefore
disproportionate to the? aim in view. Lastly, the Coummission disputed
that the provisions at issue were justified by the desire to prevent tax
evasion or avoidance or that they constituted genuine measures for
simplifying the procedure for charginy the tax.

In its decision of 10 April 1984 (Case 324/82) (1), the Court upheld the
arguments put forward by the Commission.

(1) Loc. cit., see Part I, Chapter 1, point D.1.



C.

Following the Court's decision, Belgium amended its legislation so that
VAT would in future be calculated on the basis of the value actually paid
by the buyer.

At the same time, however, it envisaged applying a registration tax
payable on the difference between the list price and the price invoiced
at the same rate as the VAT rate.

Since the new m;asure did not seem to be in conformity either with the
Court's decision, the Commission on 2 December 1985 instituted fresh
proceedings under Article 169 (Case 391/85).

] ) em W a used it taken art-exchange

The legislation of Ireland and the Netherlands provides that, when a new
item is supplied and the supplier takes a used item of the same kind in
part-exchange, the taxable amount 1s to be reduced by the value of the
used item. The Commission took the view that this arrangement constituted
a derogation from Article 11 of the Sixth Directive that could not be
justified by Article 32 of that Directive and brought two actions before
the Court of Justice (Cases 16 and 17/84).

The Court did not accept the Commission's arguments, taking the view that
the systems at issue were in principle covered, both as regards their
object and their effects, by Article 22 of the Sixth Directive and that
they did not infringe Article 11 of that Directive.

Accordingly, it dismissed the Commission's applications in two decisions
dated 10 July 1985 (1).

Subsidies

1. Article 11(A)(1)(a) stipulates that "subsidies directly linked to the
price™ must be included in the taxable amount. Furthermore, the
second indent of Article 19(1) permits Member States who so wish to
include in the denominator of the deductible proportion the amount of
subsidies which are not directly linked to the price.

(1) Not yet published in the European Court Reports;

0J n°C 195 of 3 August 1985, p. 4.
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Following an analysis ot the main difficulties of interpretation
concerning the concept of subszidies as referred to in those
provisions, the Commission considerad that the whole problem needed to
be thought out afresh (1).

In the course of this reappraisal, the Commission noted that the
expression "subsidies directly linked to the price” of transactions
carried out by a taxable person could be interpreted only in a strict
and literal sense for the purposes of article 11{(A)(1)(a) and that a
subsidy was to be included in the taxable amount only if three
conditions were met : .

a) it constituted the consideration (or part of the consideration};
b) it was paid to the supplier;
¢ it was paid to a third party.

A majority of the VAT Committee agreed with this interpretation.

A problem of interpretation also arose in connection with the tax
arrangements applicable to Community subsidies paid out urder the
comeon organization of the market in milk and wilk products. It 1s a
known fact that the Cowmunity enccurages the adoption of measures to
promote sales, publicity and market research in respect of those
products. .

The question was put to the VAT Committee whetner the Communiiy's
contribution to expenditure incurred in carrying out such weasure:z was
to be taxed as payment for & service that the "organizations
concerned” {producers of, and trzd.rs, in milk products) were regarded’
<5 supplying to the Coamunity through a “government agency"”
responsible for distributing Comunity &id. According to  the
Commission's departments, neither the <Comrunity nor the government
agency could be regarded az a customer for any service whatsoever.
The subsidy was designed solely to reimburse some of the expenditure
iricurred by the "urganizations concerned” in respect of services
purchased from othei- taxable perscns {e.g. advertising agencies).

Part Tws., Chapter IV, p2int € of the First Rerost



Since, therefore, it was tantamount to a purchasing subsidy, the
Commpission departments took the view that one of the three conditions
specified above was not met.

A large majority of the Committee agreed, since it considered that
Community subsidies intended for the financing of publicity measures
for milk products did not represent remuneration in respect of
services supplied to the Commission and were not liable to VAT where
they contributed to the payment of expenses incurred.

D. Incidental expenses to be included in the taxable amount

1. Collection commissicn _charged by a carrier

In its decision of 12 June 1979 in Case 126/78 (1), the Court of
Justice ruled that "if a carrier has undertaken, in addition to the
transport of the goods, to collect the price of the goods befcore
delivering them to the consignee (cash-on-delivery system) the
collection of that price is a service ancillary to the transport
within the meaning of Annex B, item 5, to the Second Directive of
11 April 1967" and that "for the purposes of the application of value
added tax Member GStates are not empowered to treat &an ancillary
service such as the collection of the cash-on-delivery price
separately from the service of the transport of goods™.

The VAT Committee was asked whether the conclusions resched by the
Court could be applied to Arti:le 11(A):2)(b) of th: Sixth Directive
and whether, therefore, the commission charged by a carrier for
collecting on behall of the seller the payment for goods carried was
to be included in the taxable amount for the transport service as an
incidental expense within the meaning of Article 11.

(1) [{1979] ECR 2041



The VAT Committee considered that it was impossible merely to extend
the Court judgment to the context of Article 11(A)(2)({b) and that only
examination of the terms of the contract concluded between consignor
and carrier would reveal whether or not this commission was an

incidental expense.

2. Interest pavable on hire-purchase sales

The First Report raised the matter of the arrangement to be applied to
price supplements charged by a supplier in the case of a hire-purchase
sale, the question being whether financing charges were to be exempted
on the basis of Article 13(B)(d) or whether, on the contrary, the
determining factor was that such financing charges were of the nature
of incidental expenses and were, therefore, to be excluded from the
exemption in respect of interest payments provided for in Article 13.

When the question was put to the VAT Committee, a majority of its
members considered that, if there were no real loan agreement, the
price supplement payable on a hire-purchase sale was to be included in
the taxable amount for supplies of goods.

E. Importation of software

The problem of determining the taxable amount to be applied in respect of
imports of software was referred to the VAT Committee.

In the case of ™normalized™ or generally used software, the Committee
considered that there was a single import of g¢oods the whole value of
which was to be taxed. '

In the case of specific software, it noted that there was both an import
of goods (the physical support) and a supply of services (the data).

In intra-Community trade between taxable persons, the physical support
will be treated as an accessory to the data and both supplies will be
taxed within the Member State of the user as a single supply of services
in accordance with the criteria laid down in the third indent of Article
9(2)(e). 1In order to avoid double taxation, the physical support will
not be taxed upon importation.

o
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The Committee has still to state its view on the tax arrangements for
trade between third countries and individuals.

Carriage of passenger: by sea or aic between two places located in a

sin mber Stat 1 he iour inciudin assaqge through or abo
in ational waters or above forei territory.

The Commission departments had <nccuntered problems relating to the
collection of VAT on transport c¢perations carried out. partly outside
national territory. Some Member States considered that air or sea
transport involving passage above or through international waters or the
territory of another State no longer ranked as a journey within the
territory of the country in respect ¢f the distance covered outside the
national territory. It was particularly important to know whether "own
resources"” could be collected in respect of that part of the price of the
ticket relating to that distance. '

When consulted about this problem the Committee considered, by a large
majority, that , on the basis of the Sixth Directive, the whole of the
journey in question should be considered as taking place entirely within
the Member State concerned.

Accourdingly, the Commission, in its proposal for a Nineceenth Directive,
inserted into Article 2(2)(b) a new provision whereby "a journey by sea
or air shall be deemed to take place entirely within a country when the
place of departure and the place of arrival are in that country, provided
there is no stop in ancther country™.

In its decision of 4 July 1985 (Case 168,84 Berkholz v Finanzamt Hamburg-
Mitie-Altstadt) (1) &a1d 23 January 1986 (Case 283/84 Trans Tirreno
Express v Ufficio Provinciale IVA) (2), th: Court went some way towards
endorsing the principles set out in the: amendment propcsed by the
Commission. It ruled that Member &tates may charge VAT on transport
services supplied on the high seas during journeys made eiiher between
two points in the same Member State oI betwsen two Member States.

(1) Lo.. cit.
(2) Not yet publisha2d in the European CcJart Reports;

0J n°C 77 of 5 April 986, p. 8




CHAPTER ¥

Questions of interpretation concerning exemptions (Articles 13, 14 and 15)

A. Exemptions under Article 13¢A)(1)

The First Report referred to implementing difficulties associated in many

.cases with the imprecise nature of certain provisions of Article 13(A)(1)

concerning exemptions and to their repercussions both for application of

the uniform basis of assessment and for own resources.

The proposal for a Nineteenth Directive dated 5 December 1984 attempted
to improve the situation by incorporating the clarifications and
amendments necessary to ensure better interpretation of the relevant
texts. The VAT Committtee agreed a number of guidelines for certain
questions relating to application of the tax while the Court of Justice
delivered a ruling in the case involving the exemption for transport

services carried cut on behalf of the Deutsche Bundespost.

a) Exemption relating to the supply of services by the public postal

services

On 11 July 1985 the Court of Justice delivered its ruling in Case
107/84 (1). The First Report mentioned that the legislation of cne
Member State extendad the exemption for the supply of services by the
public postal services (Article 12(A)(1)(a)) to transport undertakings
which carried mail on behalf of the public postsl service. The
Commission had taken the view that, like any other firm which was
exempted, the public postal service should bear VAT on the inputs
relating to its exempt activities and that it could nect pernit an
extension of the exz2mption to the supply of services at i1ssue. This

view was endorsed by the Court.

(1) Not yet published in the European Ccurt Reports;
0J n°C 200 of 8 Augqust 1985, p. B



b)

c)

d)

Exemption concernina hospital and medical care and closely related
activities (Article 13(A)(1) (b))

In order to ensure that the differing assessments of the conditions
governing eligibility for this exemption do not give rise to
implementing difficulties, the Commission has included in its proposal
for a Nineteenth Directive a provision extending the exemption to the
entire hospital sector. A definitive exemption of this kind would
render redundant the derogation based on Article 28(3)(b), read in
conjunction with point 10 of Annex F, whereby hospital establishments
not referred to in Article 13 as currently worded may continue to be
exempt during the transitional period.

The expression "and closely related activities™ contained in this
provision also seemed to be interpreted in a fairly restrictive manner
by Member States. This was confirmed when the matter was examined by
the VAT Committee.

Nevertheless, a Community list of the transactions referred to was
drawn up and accepted by a large majority of the delegations. It
would seem, therefore, that the proposed amendment extending the
exemption to the entire hospital sector could be supplemented by such
a list.

Exemption for the provision of medical care in the exercice of the
medical and paramedical professions

Two infringement procedures have been initiated under Article 169 of
the Treaty against the United Kingdom and Ireland following an
extension of the exemption to supplies of goods. The exemption in
question applies to supplies of pairs of spectacles under a medical
pregcription.

In the case of the United Kingdom, an action was brought before the
Court on 27 March 1985.

Exemptions concerning "certain services closely linked to sport™
(Article 13¢A)(1)(m)

The conditions governing the granting of this exemption were deemed to
be strict enough for it to be proposed that the expression "certain
services” be replaced by "services” without this creating any problem.
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However, the wordin. of this provision gives rise to certain problems
of interpretation s5ince the Court ot Justice was asked, in Case
273/86, to give a pr=liminary ruling on whether "... the supply of
food and drink by z sports club to its members in a canteen run by the
~lub (can) Le regarded as a service closely linked to sport or
physical education supplied to persons taking part in sport or
physical education within the meaning of Article 13(A)(1)(m) of the
Sixth Council Direciive...™’

The Commission proposed that the Jourt reply clearly in the negative

to this question. Since the applicant subsequently withdrew his
action, the Court removed the case frowm its Register on 8 April 1987.

Exewption for "certuin cultural secvices”™ (Article 12¢a)(1)(n)

In the proposal for a Nineteenth Directive, the imprecise terw
"certain™ 1is replaced by a list of exewpt services based on the
corresponding lists applicable in a number of Member States.

Cremption fui sigqlles of services by artists

part frow th: inprivements to be wade to thi: part ¢f Article 13, the
iroposal foir a Nineteenth Directive introduced two specific
exemptions, cae for works of art pivoper ‘supply of works ¢f art by the
artist who cteated "hew) :nd on2 for ihe supply of s.rvices by aciors,
authors, conposers -nd writers.

However, in the opinions delivered bty themw, Pacliawment and the

Economic and Social Committee oppuesed such eremptions, nctably or. the
ground that prefersntial treaticent for supplies of works of art and
supplies of services by artists was not, in their view, justified.

The Coummission took account of those opinions in its amended projposal
for a Nineteenth Directive bv procposing that the provisions at .ssue
e cdeleted. As a compromise, tiae exemption for the supply of services
by authors, artists and performerz of works of art will b2 maintained
mn & transitional basis in accordance with Article 28(3)(b), taken
together with point 2 of Annex F.

(2]

w



B. Exemptions under Artic e 13(EB)

Three questions arise in connection with the application of Article
13(B). They concern the tax treatment of tourist assistance operations,
the tax treatment of payment cards (this matter having already been dealt
with in part in the First Report), and the application of Article
13(B)(d)(4) to "platinum nobles™.

a) Tourist assistance cperations

During examination within the Council of the Community texts relating
to insurance, disparities came to light regarding the application of
the Sixth Directive to tourist assistance activities, i.e. assistance
to travellers.

When the matter was referred to it, the VAT Committee, on the basis of
an analysis presented by the Commission departments, felt by a large
majority that services consisting of the provision of cover in respect
of the risks concerned {(reimbursement of medical expenses; costs
resulting from necessary extension of stay; repatriation of the
insured on medical grounds and of an accompanying relative; travel
expenses of the insured in the event of the death of a member of his
family; repatriatior of the remains of the insured; charges for towing
or repatriating a vehicle; dispatch of spare parts) and supplied by an
organization other than an automobile club should be regarded as
insurance services coning under Article 13(B)(a) and that the
contributions colle:ted by these oirganizations by way of consideration
Tor those services Lhould be exempted on the basis of that provision.

However, in the cace of assistance rendered by automobile clubs, the
problem remains sirce the situation varies from one Member State to
another : some Member States charge tax on the full membership fee
while others apply an exemption on the basis of Article 13(A)(1)(1)
but tax additional fees paid in exchange for special advantages; a
number of Member States would prefer to see a standard breakdown of
the fee into a taxable component and an exempt compornent.

The Committee also :onsidered that services supplied by the "assister”
to the insurer fell within the scope of the tax and could be exewpted
or taxed depending on their nature.



b)

Favment cards

Under the proposal for a Nineteenth Directive, "services rendered by
financial institutions in issuing or managing paywent cards or other
similar docuwents™ will no longer qualify for the right of option
allowed for financizl and banking transactiorns.

The purpose of this exclusion from the right of option is to avoid any
further disparities in the jfax treatment of such <transactions,
particularly as regards the supply of services by the institution
issuing the payment card to sellers of goods and services, by
introducing an exemption in all Mewber States and thereby placing ail
taxable persons on an equal {footing with regard to the non-
deductibility of input tax charged on purchases connected with such
transactions.

In the course of its work, the VAT Committee came out almost
unanimously in favour of an exemption for services rendered by the
issuer of the payment card to retailers on the basis of Article
12(B)(d), and in particular points 2 and 32, the main activity being
essentially financial in nature. It transpired though that the right
of option provided for in Article 13(C; could give rise to unavoidable
distortions. Hence the proposal to exclude the services concerned
frow that right of option.

Since Italy continued to tax those transactions, the Commission, on 6
April 1987, instituted before the Co.irt fproceedings &gainst that
country under Article 169 of the Treaty.

3 Flatinum nobles (AL icls (ZiR)03)u 4

firticle 13(BX(d)(4) exempts transactions in respect of, among other
things, coins used ss lecal tender, witl: the exception of collectors:’
itews. It stipulatas that "collectors' items™ shall be taken to mean
gold, silver or oth:r metal coins or bank notes which are not normally
used as legal tender or coins ¢f rnumiswatic interest;™.



The question corncerning the tax treatment of platinum nobles was raised
for two reasons : they are recognized on the Isle of Man as legal tender,
and they are recommended by banks as an investment and traded at a
premium above the value of the pure metal. Since point 26 of Annex F
cannot apply to such coins, the Commission departments felt they should
be taxed immediately, irrespective of whether they were regarded as
collectors' items (the conclusion to which the definition contained in
Article 13 (B)(d)(4) 1leads) or as an investwment medium. The
deliberations of the VAT Committee endorsed this analysis.

Exemptions under Articles 14 and 15

a) Importation of official publications and importation of postage stamps

Difficulties have arisen concerning the importation of official
publications and of unfranked postage stamps valid for use in their
country of origin.

Some Member States take the view that Article 14 (1)(g) of the Sixth
Directive does not make express provision for the exemption of
official publications. A number of Member States also justify the
taxation on importation of postage stauwps valid for use for postal
services in their country of origin on the ground that supplies of
these stamps within the importing country cannot qualify for the
exemption provided for in Article 13(B)(e) and that, accordingly, the
exemption on importztion provided for in Article 14(1)(a) would nct be

applicable.

The Commission conziders that importation of official publications
involves an exercise of official authority on the part of the
institutions of the country of origin; as regards importation of the
postage stamps mwentioned above, it takes the view that to impose tax
on them is likely to create discrimination in relation to supplies of
stamps having the same function within the importing country, i.e.
stamps issued by the postal authorities of that country and suppplied
direct by theun.



b)

c)

The proposal for a Nineteenth Directive thus inserted two specific
provisions into Article 14 that were aimed at expressly exempting the
transactions in question. Howeveir, for reasons of expediency, these
provisions were subszequently transferred to the proposal amending for
the third time Directive 83/181/EEC determining the scope of Article
(1)(d) of the Sixth Directive as regards exemption from VAT on the
final importation of certain goods.

Vessels intended for breaking up

It emerged from the work of the VAT Committee that most Member States
exempted supplies of sea-going vessels intended for breaking up,
either under a broad interpretation of Article 15 or under other
provisions of the Directive.

In order to remove this legal uncertainty, the Commission included in
the proposal for a Nineteenth Directive two provisions incorporating
into Article 15 two exemptions for vessels and aircraft intended for

breaking up.

Interpretation of A-ticles 14(1)¢i) and 15(13) as reyards services in

connection with goous transport

The question was raised as to whether the exemption, e.g. of
transport, provided for in Article 14(13(i) was applicable only where
the importation of goods to which the transport related was
effectively taxed o whether it was also applicable where goods were

definitively importcd with no VAT being charged (e.g. goods forming’

part of a removal operation).

The Commission departments consideir that Article 14(i) (i) should apply
enly in the case where transport involves goods subject to VAT on
importation. This provision is designed to avoid double taxation of
certain services cuch as transport that would be taxed once in
accordance with the territoriality rules laid down in Article ¢ and
then again pursuant to Article 11(Bi)(3)(b) by virtue of their
inclusion in the ta:able amount for the importation of goods.
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The same logic shouid apply to Article 15(13) in regard to transport
services linked to the exportation of goods. Accordingly, in order to
be fully consistent, transport services rendered in the country of
departure in the event of removal should also be taxed. However, as
things stand, there would not seew to be any legal basis on which to
tax transport carried out in the country of departure since Article
15(13) exempts the supply of transport services directly linked to the
esport of goods. Furthermore, on *the basis of Article 2(2i(b),
transport is taxed in each country concerned on the basis of the
distances covered. Combined application of these two Articles means
that the transport of goods exempt on importation would be taxed only
in respect of the portion of the journey undertaken in the country of
importation. This c¢reates an inconsistency in relation to the
treatmer.t of the transport of goods taxed on importation.

At present, a very large majority of Member States exempt from
taxation the portion of the journey undertaken in the country of
departure for the purposes of an international removal of goods. 1In
other words, Member States take Article 15(12) to mean that all
transport services linked to the export of goods are exempt even where
there is no remission of tax on goods leaving the country.

As for the situation in the importing country, most Member States, in
line with the interpretation placed on Article 14(1)(i), exewmpt the
portion of the jouriiey undertaken there.

A majority of the Member State:s wiuld be prepared, in the context of
future harmonization, to alter the present arrangewents so that the
entire journey undertaken for the purposes of an intra-Community
removal operation was taxed in the country of departure. This would
ensure consistency with the ta<ation of passaenger transport provided

for in Article 28¢5 of the Sixth Directive and in the proposal for a

Directive now being drawn up.

However, it must be borne in mind that thisz solution, which can be
applied without difficulty after 1992, would currently pise problems
of application given that, at the time oI deperture, it is not
possible to know with certainty if the transported guods «will actually
be exempted at importation.
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CHAPTER VI

Ruestions of interpretatioa concerning deductiions (A:ticles 17 to 200

A. System of deductions

1. The Council Decision of 23 Octobe. 1784 authorizes France, pursuant to
Article 27 of the 8ixth Directive, to apply in respect of automatic
gaming machines a measure derogating from Article 18 of that Directive.
It stipulates that, for a period of fcur years, France need not refund in
this connection any deductible tar credit but may provide for it to be
set against tax due in subsequent tax periods. It further provides that
the derogation does not apply to autcwmatic gaming machines the receipts
of which can be established with certainty.

France has failed to dincorporate a four-year deadline into its
legislation and applies a general derogation that would not permit any
exception. Proceedings have been instituted under Article 1469 of the
Treaty.

2. Articles 17 to 20 of the Sixth Directive provide for full deduction of
input taxes on goods and services used for taxed transactions.

French legislation appears to have departed from that principle by
stipulating that underiakings are entitled to deduct, arnually and for a
period of fifteen years, only a fraction of the VAT charged on the
purchase or construction of buildings if the anrual income from letting
is less than one fifteenth of the value of the buildings.

In this colnecticn, an actiorn was lrought be-fore the Court on 18 February
1987 under Artic.e 169 of the Treaty.

3. As provided for in Article 17(7) of the Sixth Directive, Italy consulted
the VAT Committee twice on the exclucion for cyclical economic reasocas -
up to 31 December 1985 in the firet instance and then, followiny an
extension, up to 31 December 1987 - of the right to deduct VAT in respect
of the purchase or imp.rtation of motor vehicles of not wmore than 2000 cc
(2500 cc where fi tted vith a diesei engine) and - fhe purchase of fuels and
Jubrricants for use theiein.



B. Refund of VAT to taxable persons not establ:ished in the territory of the
country

. The aim of the Eighth Council Directive of 6 December 1979 (1) is to

harmonize the arrangements for the refund of VAT to foreign taxable
persons who are residents of the Community.

All the Member States - with the exception of Portugal (2), which is
still treated as a non-member country for the purposes of this Directive
- currently apply the refund procedure provided for in the Eighth
Directive. .

A report on the application of the Directive - drawn up in accordance
with Article 12 - was transmitted to the Council in November 1985 (3).
It discussed the functioning of the refund procedure and emphasized the
difficulties encountered in obtaining tax refunds from the tax
authorities in certain Member States.

In its conclusions, the report nevertheless stated that the refund
procedure was operating in a fairly satisfactory manner in most Member
States but that improvements were needed in those areas where obstacles,
often of an adwministrative nature, still seemed to prevent the procedure
from operating smoothly.

It also pointed out, however, that the common refund system remained
incomplete in the absence of any Community provisions determining the
items of expenditure not eligible for deduction of tax and laying down
arrangenents for the refund of tax to taxable persons established in
third countries. More recently, the proposal for a Thirteenth Directive
was adopted on 17 November 1986 (4). However, the Council has not yet
reached agreement on the proposal for a Twelfth Directive, which contains
a Community list of items of expenditure not eligible for deduction of

tax.

a)
(2)

(3)
4)

0J n°L 331 of 27 Decewber 1979, p. 11

Since 1 January 1988 Fortugel has introduced into its legislation the
refund procedure envicaged :in the 8th Directive

COM(85)584 final

0J n°L 326 of 21 Novenber 1986, p. 40
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As a result, the exclusions from the right to deduct tax or from the
right of refund in the: case of taxable persons not established in the
territory of the country still vary sigrnificantly and the drawbacks
inherent in this lack c¢f harmonizatiori remain. The Commission would very
much like the Council to act at last on this proposal, the harmonization
of such exclusions also being essential in the context of removal of tax
frontiers planned for 1992,

2. Finally. the report ieferred to certain difficulties encountered in

obtaining tax refunds, particulariy from the Italian tax authorities. .

For one thing, it took an &bnormally long time to obtain refunds and, for
another, the Italian authorities required foreign taxable persons to open
bank accounts in Italy - a requirement not envisaged in the Eighth
Directive. ' :

The Commission's staff have approached the authorities in Italy on a-

number of occasions to urge them to scitle outstanding refund claims. 1In
view of the fact that refunds are frequently made quite some time after
the six-month deadline laid down in the Eighth Directive and although
that deadline "as b=zen incorporated into Italian legislation, the
Commission decided to initiate procezdings against Italy under Article
169 of the Treaty.

More recently, the Italian authoritiis have let it be knéwn that & new -

decree is to be adopted which will enable foreign texable persons to
obtain VAT refunds by way of direct payments to accounts opened in their
counitry of residence. This decree should remove if not all the
difficulties encountered by foreign taxable persons, thzn at least those
stewming from the requirement that they open accounts in :taly. This
infroation was furnished by Italy in response to the Zommission's
reasoned opinion. ' '

The problems of delay in obtaining refunds have not however yet been
resolved.
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CHAPTER VII

Interpretation of Article 26 : Gpecial scheme for Lravel agents

A. Scope

Article 26 stijulates that Member States are to apply VAT to the
operations of travel agents in sccordance with its provisions where
travel agents desl with customers in their own name and use the supplies
and services of other taxable persons in the provision of travel
facilities.

These two conditions, which must be met before Article 26 is applicable,
viz. "where the travel agents deal in their own name” and "use the
supplies and services cf other taxable persons in the provision of travel
facilities™, have been the subject of questions regarding interpretation
and of analyses carried out by the Commission departments.

With regards to the first condition, it has been argued that travel
agents escape all liability in providing travel facilities and that it
can therefore be concluded that they act almost always in the name of
another party. This argument would rot only render Article 26
inoperative but would also seem to Le contradicted by practice. There
are, in fact, many cases where the travel agent sells a pacrage without
the traveller needing to know who provided the various services. In such
cases, the traveller deals solely with the travel agent, who makes cut a
bill or invoice in his own name. In this situation, the travel agent can
be regarded as actinu in his own iame, regardless of who ultimately

assumes the risk of th-: contract bainy improperly executed.

To be applicable, Arti:le 2¢ also requires the travel ugent to "use the
suprlies and services -.f other taxable pers.ns iu the piovision of tiavel
facilities™. This s.cond conditior,, whi:h defines the scope of the
first, was alsc examined to establish, firstly, whether this wording
should be interpreted as requiring the use by the travel agerit of several
services of oth:r tax.ble persons and, se.ondly, how _he term "trevel”
should be defined. The VAT Committex felt that the us: of at least one
service supplied by another taxable person in respect of a journey was
sufficient for the purposes of Articl- 2¢.



B. Calculation of the margin
~ Block booking

Current practice in the travel agency and tour operator sector does not
always permit strict application of Article 26(2) relating to the
calculation of the travel agent's margin. Where, for example, a travel
agent makes block bookings of hotel accomodation or airline tickets
which he then supplies to different travellers, it is difficult to
calculate the margin in relation to any given trip, since the "cost
borne by the travel agent™ covers all the block bookings for the
season. When consulted on this question, the VAT Comwmittee toock the
view that the method of calculation provided for in Article 26 did not
preclude determination of the margin not for each transaction but for
all transactions on the basis of the same formula during a specific
period.

- Transactions to be regarded as for the direct benefit of the traveller

The question arose as to whether certain costs borne by the travel
agent in providing travel facilities should be regarded as itransactions
which are "for the direct benefit of the traveller®. The case in
question was the following : a tour coperator astablished in a Menber
State sells among other things, tours undertaken in that M:zmber State.
To sell those tours Lo tourists from other Member Sta.es, -he coperator
uses the services of travel agents based there, paying theas a
percentage of the price of each tour sold. chiuld the ageat's
commission, which is taxed in the country in which he is established,
be regarded as a transaction for the direct benefit of the traveller
and be deducted, for the purpose of calculating the margin, from the
total amount to be paid by that traveller, thereby reducing the taxable
margin by a corresponding awmount ? If not, should that tax be refunded
to him on the basis of the Eighth Directive ?



C.

Article 26(2) stipulates that the taxable margin is the difference
between the total amcunt to be peid by the traveller, exclusive of VAT,
and the actual cost to the travel agert of supplies and services
provided by other taxable persons where these transactions are for the
direct benefit of the traveller. Cnly a broad interpretation of
Article 26 could, therefore, lend support to the view that the services
rendered by an agency to a tour operator in prospecting for potential
customers are for the direct benefit of the traveller and are
accordingly to be deducted from the taxable amount.

Consulted on this matter, a majority of the Committee took the view
that the agency's remuneration was not to be deducted for the purpose
of calculating the tour operator's margin. Furthermore, it was not
necessary to apply the Eighth Directive in this case, since the
remuneration has to be exempted under Article 15(14).

- Package which includes a transaction carried out directly by the travel
agent

The Committee considered that, where travel packages include amounts
representing a remuncration for transactions in respect of which agents
are to be taxed sepirately in snother Member State (as hotel ourers,
for example), such amounts should not be taken into account in
determining th2 margin.

Other prdblems relatin; to thie applicition f Ar.icle 2¢

The VAT Committee also examined two special cases involving the
application of Article 26 : Lhe hirirj of villas, and the organization of
language-study trips.

Cur.;ent prceediigs unler Ariicie i6¢%

Pro:-eedings were insti.uted under Article 159 against ti.ree Member States
in respect of the appl.cation of Artiile 2¢. Thoy were concerned wich :

- failure to apply Article 15(2) (charging VAT c.. all swpplies and not on
the margin) &and taation of ajyen-ies uwhich have n.ither their head
office nor a permaneit establishmert within the territory «f the Member
State concerned;
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- exemption of services supplied by travel agents in respect of
transactions in Spain;

- the arrangements for the commission paid by a tour operator to travel
agents in other Member States.

. This last question was examined by the VAT Committee (see point B above :
calculation of the margin - transactions to be regarded as for the direct

benefit of the traveller).
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PART III
DIRECTIVES PROPOSED OR_ADOPTED ON THE BA5IS OF THE SIXTH DIRECTIVE

" A number of articles in the Sixth Directive provide that the Commission will
lay before the Council proposals for resolving certain matters left in
abeyance or for clarifying the implementing arrangements for certain
provisions.

The First Report mentioned the proposals that were being drawn up or
examined by the Council &zt the time of its publication. In the meantime,
some of them have been transmitted to the Council while others have already
been adopted. This part of the report will, therefore, look at how the
situation has evolved in the period since publication of the First Report.

In the interests of clarity, the different proposals for directives have
been divided into three cztegories :

1. Directives determining the scope of certain eremptions in respect of
international transactions;

2. Directives aimed at abclishiiig double taxation;

3. Other directives amending or supplementing zhe Sixth Directive.
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HAPTER

Directives determining the scope of certain exemptions in respect of
international transactions

A number of directives have been adopted as regards exemptions in respect of
international transactions. Some of them have been amended or are at
present the subject of proposals for amendments. :

1. Directive determining the scope of hrticle 14(1) (D)

In determining the scope of Article 14(1)(d) as regards exemption from
VAT on the final importation of certain goods, the Directive (1), adopted
on 28 March 19832, is closely linked to the Community arrangements for
exemptions from customs duties instituted by Council Regulation (EEC)
n°918/83 (2). It grants exemptions notably in respect of the importation
of goods by persons moving from a third country, the importation of goods
acquired by inheritance, school outfits, scholastic materials and other
scholastic effects, and capital goods and other equipment imported on the
transfer of activities. It was amended in 1985, with the quantity of
fuel admitted tax-free in standard fuel tanks of passenger transport
vehicles travelling within the Community being raised from 200 to 600
litres (3). A proposal was sent to the Council on 10 July 1986 likewise
with a view to raising to 600 litres the quantity of fuel that could be
admitted tax-free in fuel tanks of commercial motor vehicles which make
trips between Member States for the carriage of goods (4). A proposal for
a Directive (5) amending for the third time Directive 83/181/EEC was
transmitted to the Council on 9 February 1987 in order to take account,
among other things, of certain amendments to Regulation (EEC) n°918/83.

(1) Directive B3/181/EEC; 0J ne°L 105 of 23 April 1983, p. 38
(2) 0J n°L 105 of 23 April 1983, p. 1

7. (3) Directive 85/346/EEC; 0J n°L 183 of 16 July 1985

(4) 0J-n°C 183 of 22 July 1986, p. 8
(5) 0J n°C 53 of 28 February 1987, p. .9



2.

Directive on tax exemptions within the Community for certain means of
transport temporarily imported into one Member State from another

The purpose of this Directive, which was also adopted on 28 March 1983,
is to eliminate the obstacles to the free movement of vehicles registered
in a particular Member State (1). It failed though to tackle a number of
contraints that individuals in the Community find difficult to accept.
In order to improve the situation while, at the same time, responding to
the conclusions of the Fontainebleau European Council and of the Adonnino
Committee, the Commission on 4 February 1987 proposed amendments to the
Directive in the following areas : re-hire of private vehicles, extension
of the period of temporary importation in the case of business tiles in
another Member State, extension of the exemption to persons other than
the person who has temporarily imported the vehicle, cowpany cars,

_students (2), immobilization abroad, short-term hire, private vehicles

which have been irretrievably damaged, infringements and sanctions, and
arbitration. The proposed amendments are currently being examined within

the Council.

raective on tax exemptions applic.able to pecmanent imports from a Member
State of the per:;onal jroperty of individuais .

This Directive (3), adopted on 28 March 1983; concerns, among other
things, the importation of personal property :

i) in connection with a transfer of residence from one Member State to
another;

ii) on marriage;
i1i1) acquird by inheritance and

iv) in connection with the furnishing of a secordary residence

When adopting the Directive, the Council undertook to adopt before
1 January 1986 provisions permitting a substantial relaxatican of the
formalities relating to the jranting 5f the tax exemptions agreed on. A
proposal along these lines (4), which is also in keeping with the
conclusions of the ad _hoc Committee on a People's Europe and with the
White Paper action programme, was sent to the Council on 16 December

1986.

(1) Directive 83/182/EEC; 0J n°L 105 of 23 April 1983, p. 59
(2) The amendwents are designed to clarify the previous text, in line with

the judgment by the Court of Justice in Case 249/84 Profant

(3) Directive 83/1B3/EEC; 0J n°L 105 of 23 April 1983, p. 64
(4) 0J n°C § of 9 January 1987, p. 2
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The proposal is desigaed to incorporate improvements as regards the
periods of wuse pres:ribed by the Directive, certain obligations
subsequent to importation, quantitative limits on certain goods subject
to excise duties, the inverntory of goods, proof of former residence,
removals involving a number of operations, secondary residences, and
presents given on the occaszion o0f & marriage. It is currently under
examination within the Council.

Seventeentl: Directive concerning exenption from VAT on the tewmporary
importation of guods other than means ¢f transport

On the basis of Article 14(1)(c) of the Sixth Directive, this Directive,
which was adopted by the Council on 16 July 1985, concerns the
"jmportation of goods declared to be under temporary importation
arrangements, which thereby qualify for exemption from customs duties, or
which would so quality it they were iupoerted from & third country™ (1).
It covers, therefore, a wide range of gocds that will now qualify for
exemption when tewmporarily imported for a period of less than twenty-four
months and provided they remain the property of a person established
out=z=ide the Member Staie of importation.

(1) 0J n® L 192 of 24 July 1988, p. 10
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CHAPTER 1T

Directives aimed at abolishing double taxation

A,

Taxable persons : Seventh Directiwve

This proposal tor a Directive, which was sent to the Council on
11 January 1978 and amended in May 1979, sets out to establish a common
system of value added tax to be applied to works of art, collector's
items, antiques and used goods sold by taxable persons; the aim being to
abolish any residual tax in intra-Community trade.

The First Report underscored <=the serious consequences from the
jurisdictiovnal point of view as well as for competition and tax
harnmonization that failure to agree on the proposal would have. In it,
the Commission urged the Council to tzke a decision soon.

Budgetary obstacles ir: some Memb-=r States and political obstacles in

others applying wore favourable arrangements, notably to works of art,
have so far prevented the proposal from being adopted (1).

individuals : Si:teeintl: Directive

The proposal for a Sixteenth Dire.tive, sent to the Council on 23 July
1964 (2) and amended on 25 March 1984 (3), is designed to do away with
double taxation in the case of used o1 second-hand goods on which VAT has
been finally paid and thereby to abclish the cases of double taxation
still existing in intre-Community trade.

i1)

2)
(3)

The Commi=sion withdre¢w this propusal on 171 November 1937. It plans to
serd a new proprsal tc the Council shortly.

0J a°C 226 of 23 August 1984, p. 2

C0M{86)163 final
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The Commission amended its proposal e:xtensively in line with Parliament's
wish that its scope be widened and procedures simplified. The amended
proposal provides fw1- general exemption arrangements applicable to
imports by individuals of gonds on which Cuununity VAT has been charged,
except in exceptional cases that are spelt out (goods deemed to be new,
valuable goods and vehicles not or: than four years old). Frontier
compensation arrangements are propused for such goods, which are excluded
frow the exemption arrangements. :

The proposal takes account of the judgment given by the Court of Justice
onn 5 May 1982 in case 15/81 Gaston Schul, which was referred to in the
First Report (1).

Since ﬁhen, other judgnents by the Court have clarified, in line with the
broad interpretation placed on it by the Comm1501on, the principles set
out in the first judgment :

- Case 134/83

In its judgment of 11 December 1984 in Case 134/83 Abbink (2), the
Court ruled that the present stage of Community harmonization did not
preclude a Member Stste from prohibiting one of its residents to use on
its territory motor vehicles adritted under temporary importation
arrangements. It has made it clear though that, if that Member £tate
claimed VAT c.. such a vehicle, taxation mustl take place having due
regard to the princijyles laid down in the Gaston Schul judgment;

- Case 47/84

In its Judgment of 21 May 1985 i Case 47/84 Gaston Schul (3), the
Court ruled that VAT charged by a Member State on the importation from
another Member State of goods supplied by a private person when VAT was
not charged on the supply by a private person within the territory of
the Member State of importation must be calculated in such a way as to
take account of the VAT paid in the Mewber State of exportation and
still included in the value of the product on importation.

(1) See page 75 of the First Report
{2) [1984] ECR 4097
(3) Not yet published; 0J n°C 144 of 13 June 1985, p. 4



Again according to this judgment, that amount is equal, in cases in
which the value of the goods has decreas:=d between the date on which
VAT was last charged in the Mewber State «f exportation and the date of
importation, tu the zaoount of VAT actuall: paid in the Member State of
exportation, less a parcentage representir-y the proportion by which the
goods have depreciat-:d; in cases i which the value of the goods has
in:reased over that same period, it is equal to the full amount of the
VAT actually paid in the Member :itate of exportation;

- Case 39/85

In its judgment of 23 January 1986 in Case 39/85 (1) the Court ruled
that "for the purposes of applying Article 95 of the EEC Treaty where
value added ta~ is levied on the importation of goods by a non-taxable
person, no distincticn should be mzle according to whether or not the
transaction giving rise to the importation was effected for wvaluable
consideration™.

The Commission published in the Official Journal of the European
Communities on 21 January 1986 (2) a communiication about the Court's
decisions of 5 May 1982 and 21 May 1985 (the Gaston Schul cases). In
it, the Commission set out the conclusion which it had drawn from these
cases and drew the pLblics' attention to its policy in this matter. It
also stressed -hat it was watching with particular atiention to ensure
that the Couri's de:isions in this field were appiied by national
administrations.

This ruling, derived from Article 9% of the Treuaty, wes not immediacely
inplemented in wost lember States &nd has still not been fully applied
in some of then. Accordingly, the Coumission has been obliged to
initiate a certain nuuber ¢f procedures u.der hArticle 149.

{1) Not yet publishad in Lhe European Court Re) orts;
0J n®C 77 of 5 April 1984, p. 8
(2) 0J n°C 13 of 21 January 1986, p. 2



CHAPTER IIX

Other directives amending or supplementing the 3ixth Directive

A. Directives adopted

1. Tenth Directive of 31 July 1984 : Application of VAT to the hiring out
of movable tangible property

As indicated in the previous chapter (Part 11, Chapter III), the Tenth
Directive (1) is intended to preclude non-taxation in the case of the
hiring out of movable tangible property by providing that the place of
taxation for such transactions is the Member State in which the
customer is established. In accordance with the general principle
laid down in Article 9(1), the means of transport excluded from the
scope of the Directive are still to be taxed at the place at which the
supplier is established.

2. Thirteenth Directiv.: of 17 Novomber 1985 : kefund «f VAT to ta:able
persons in third countries (2)

Pursuant to this Directive, the principle of VAT reiunds for taxable
persons not established in the territory of the Community will become
compulsory as from 1 January 1988: Member States will, however, still
be free to determine the arrrangements for subwitting applications and
for making refunds, although the latter may not be granted under
conditions more favourable than those applied to Community taxable
persons. In addition, Member States will be able to make refunds
conditional on observance of the principle of reciproucity.

The proposal, which was sent to the Counc:l on 19 July 1982 and
amended in July 1983, was adopted only after lengthy discussions
within the Council made necessary in particular by the fact that no
agreement could be reached on a list of items oi expanditure not
eligible for a refund.

(1) 0J n°L 208 of 3 August 1984, p. 58
(2) 0J n°L 226 of 21 November 1986, p. 40



B. Proposals before the Council

1.

Proposal for a Twclfth Directive on expenditure not eligible for
deduction of VAT

This proposal, which was laid before the Council on 25 January 1983
(1) and amended on 20 February 1984 (2) has not yet been adopted by
the Council. Some delegations feel that the exclusions provided for
are too wide-ranging, while others are opposed to its very purpose in
spite of the mandatory nature or Article 17(6) of the Sixth Directive.

Proposal for an Eighteenth Directive on the abolition of certain
derogations provided for_in Article 28(3) of the Sixth Directive

On 4 December 1984 the Commission sent to the Council a preposal for
an Eighteenth VAT Directive on the abolition of certain derogations
provided for in Article 28(3) of Directive 77/388/EEC (3).

The Economic and Social Committee endorsed the proposal on 3 July 1985
t4). While Parliament, which is amenable to the principle underlying
the proposal, put forward a number of amendments in its opinion dated
6 April 1987 (5). In essence, the amendments consist of changes to the
proposed timetable for abolishing the derogations and of tihe inclusion
in the proposal of a number of derogations that Parliament feels
should be discontinued with a view to the removal of tax frontiers by
31 December 1992.

(1
(2)
3
4)
(5)

0J
0J
0J
0J
0J

neC 37 of 10 February 1983, p. 8

n°C 56 of 29 February 1984, p. 7

n°C 347 of 29 December 1984, p. 3
n°C 218 of 29 August 1985, p. i1

n°C 125 of 11 May 1987, p. 15
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Parliament also sought to retain the dercgation provided for in
Article 28B(3)(e) given the lack «f procgress in adopting Community
arrangements for works of art, coilector’'s items, antiques and used
goods.

The Commission incorporated most »f the amendwents sought into its
aimending propcesal, which was t:animitted to the Council on 25 June
1987 (1). As regards abolition >f the derogation for transactions in
gold other than gold for industrial use, the Commissicn, following the
objections raised by Parliament, c¢.ncluded that this question should
be re-examined in greater depth. This dercgation was, therefore,
retained for the time being.

All the derogations will, in any event, have to be discontinued with a
view to the rewmoval of tax frontiers by 31 December 19%2.

. Proposal tor a Nineteenth Direciive amending and  making certain

inprovements 1o the comnon system_of VAT

On 5 December 1984 the Commission transmitted to the Council its
proposal for a Nineteenth Directive on the haramonizetion »f the laws
of the Mewber States relating Lo turnover taxes, amending Direclive
77/388/EEC - common system of value added tax (2).

The Economic end Social Coumittee and Parliament endorsed the propusal
on 3 July 19¢5 (2) and 6 April 1787 (4) resgectively., subject to &
number of amendments.

In its amendii.g proposal, sent to the Council on & July 1937 (5), the
Commission included one awendment that Lad been prorosed by both the
institutions consulted with a view to dzleting from the text of the
proposal the exemption provisions applyiig to artistic output, that is
to say, deliveries of works of art by the artist wic created thew as
well &s the services of theatric:l artists, suthors, cowposers and
writers. Accordingly, all these activitizs will, in srinciple, rewmain
liable to VAT.

(1)
(2)
(3)
(4)
(5)

COM(871)272 final

0J n°C 347 of 29 Decewber 1984, p. &
0 n°C 218 of 2? Augqust 1985, p. 12
0J n°C 125 of 11 May i987, p. 15
C01i(877315 final

(1)
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With regard to authcrs, artists and perforwers of works of art, the
Commission agreed, by way of compromise, to retain the present text of
point 2 in Annex F of the Sixth Directive, which allows a transitional
derogation from the principle of taxation.

4. Proposal foe a Dirveciive oi the special scheme applicable to small and
mediun-sized busines:es

On the basis of the report it sent to the Council in November 1983
(1), the Commission proposed %o the Council on 9 Octcber 1986 a
Directive aimed at simplifying and relaxing the arrangements for small
and medium-sized businesses (2). : :

The proposal desals with two particular points, viz. the exemption
arrangements and a simplified scheme.

The exemption arrangements provide for a compulsory exemption fixed at
10 000 ECU and an optional exemption of 35 000 ECU.

The proposal also allows small businesses likely to qualify for the
exemption arrangements to opt for the simplified scheme.

The simplified scheie is concerned with the accountinig procedures for
small and med.uwm-sized businesses with an annual turnover of less than
150 000 ECU. It includes simplification measures having & bearing on
the chargeabla event and the right to dJdeduct, which it brings .aore
closely into line with ccumercial prectices it .gardin; the charging of
the price &arnd the payment of s pplisrs, and on the {requency of
returns, which are to be sent in wnnually with advance payments being
made.

Under the siwplified scheme, Member States way alss introduce, for
certain groups of taxable persons whoz: purchases are =ufficieatly

homogen=zous in releticr to their ‘urrasv r. flat- =% percentages for
zlrnlating dadveti’ e VAT as & proportion of their turnover.

(1) CCM(831748 final
(2) 0J n°C 272 of 28 Octcber 1986, p. 17



Member States may, however, retain the special schemes for small and
wedinm-sized businesses in accordance with Atticle 4 provided these
are wmorz favourabl: thar the proposed scheme and provided Member
States receive Council authori:zation in accordance with a prescribed
consultation procedure.

CONCLUSTION

During the period covered by this report, the Commission has pressed
ahead with its efforts to establish a more uniform VAT system.

Within the framework of the directives already adopted, the work of
the VAT Committee has made for sowe measure of agreement on a number
of matters relating in particular to the interpretation of the Sixth
Directive and, as a result, has led to the adoption of majority
guidelines on provisions as important as those concerning liability to
tax in respect of certain services, the place of taxation for supplies
¢f services, the taxable anourt, the treatmen: of subsicies,
exenptions, &ad the special scheme for travel agents.

The VAT Conmiitee has also been censulted on = number of sccasions by
Mewmber 3tates underr Article 29(4) of the 3Zixth Lirective seexing
depogations from certain provisi-ns o tha' Direc:cive relating in
particular tc the single-taxeble-entity concept, esclusion from the
right to deduct input tax foir cyclicsl economic reasons, and _the
simplified scheme for small businesses.

The Coumission is plezsed o note that the nuwber of such
consultations has fallen apprecially compared with tne period covered
by the First Report. However, it takes the view thai the work of the
VAT Committee on the interpretatic:. of Cowmnunity VAT provisions should
be stepped up in order to further promote the process of harmonizing
the VAT base.

The Article 27 procedure, undsr which Mewber States mey intreduce
special measures dzreogating from the Sixth Directive _.n order to
simplify the orocedire for charging VAT or to preveni certain types of
tax evasion or avo.dance, has been invoked as oftzn az during the
freceeding period. Although scwe :f the riew rzasures authorized under
this procedure hav¢ been limited over time, they still add to the
number of derogaticns from the common VAT system. Jconsejuently, the
Commission wculd l:ike to see Mewber Srates invoking this procedure
less frequently, its preference being for & Commuaity approach to
resolving problems vncountered by them.

57



A series of rulings given in accordance with Articles 16% and 177 of
the Treaty have supplemented the case law established by the Court of
Justice and have placed a Community interpretation on the instruments
concerned, thereby helping to <limirate disparities due to the
divergent application of the common VAT system.

The Commission is convinced thet the divergences in implementation due
to differing interpretations of the relevant Community instruments
will be gradually remedied, in particular by pursuing and even
intensifying the dialogue with Menber States. However, it also firmly
believes that the other divergences in implementation stemwing, among
other things, from the derogations provided for in the Sixth Directive
should be eliminated in prepar:tion for the dismantling of tax
frontiers.

In addition, the Comwmission notes that some prcgress has bean made
towards harmonization through the adoption of a nuwber of directives
by the Council. These concern in particular the place of supply for
the hiring ouat of movable tangible property, VAT refunds to taxable
iersons in third countries and certain exemptions on importation.
Sther proposals aimed at clarifying the provisions of the £ixth
Directive, a% zbolishing derogations or at laying down a Community
schene for small and mediiswm-sized bpusinexses have in turn been serit to
the Council, which has not et acted on thew. Aware of their
importance for the objective to¢ be .-hievad, the Couwmission has
intentionally included them in its Whire Paper action programme for
completing the int.rnal wmarket alongsid-: the specific measures to be
taken in the run-up to 1992.

3ince completion of this report, new proposals were pres:anted te¢ the
Jouicil on 7 Augusi 1987. These propomals, along with those already
being examin.d, set out all the mmeasur:s which must be success ully
implemented if the conditions necessary {or completicn of the iat:rnail
warket are to be we:.

As reganrds VT, the folleowing proposals have Leen made :

1
o

Froposal concer iinyg the appro.inatica of rates (1)

proposal institiating a proses.. of converygq:nce of rates (1)
proposal supplomenting the common system of vaiue added tasx and
amending the Sixtil Directive (2:.

)
o

m

A working document sent Lo the Council on the same date provides for

cthe introduction of a VAT clearin: mechanism or intra-Coimunity sales
‘3). This mechanise is irtended t. ensvie th_t Memb:or States continue
to receive the revewe to which they are entiiled.

QW OJ.n°C 250 of 18 Sept:mber 1987, p. 2 and 3

(25
(33

0J n°C 252 of -2 Sept:zmber 1987,p. =
CoOM(873323 finzl 2
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The proposal for a Directive orn the VAT arrangements applicable to the
transport of persons which was also provided for in the White Paper
action programme, will be sent to the Council at a later date.

The Commission takes the view that clozer alignment of indirect tax
rates, especially VAT rates, 1s a necessary prerequisite for
dismantling internal frontiers within the Community and for
establishing a Cowmmunity-wide wmarket that will operate as a genuine
national market. It would stress that these objectives can, however,
be achieved only if the proposals for Directives sent by it to the
Council in August 1987 under its UWhite Paper action programme for
completing the internal market are adopted. It expects, therefore, to
receive the support of all the Community institutions for the
successful performance of this task, which is in response to the
policy decisions taken by the Heads of State or Government of the
Member States and to the ratification by national parliaments of the
8ingle European Act, which entered into force on 1 July 1$87.



ANNEX

Judgments delivered by the Court of Justice
up to 31 December 1988

Although the second report on the application of the Sixth VAT Directive
covers only the period up to 30 June 1987, the Commission feels that it

would be expedient to attach this brief summary of the recent judgments

by the Court of Justice that have a bearing on the report.

In its judgment of 4 February 1988 in the Case 391/85 (1), the Court ruled
that, by in practice retaining, under the Law of 31 July 1984, the list
price as the basis for the taxation of new saloon cars and estate cars,
the Kingdom of Belgium had failed to take the measures necessary to comply
with the Court's judgment of 10 April 1984 (see pages 10 and 26 of the
report).

In its judagment of 23 February 1988 in Case 353/85 (2), the Court held
that, by exempting from VAT supplies of goods (e.g. corrective spectacles
made by registered opticians) unless such goods were supplied as an
integral part and included in the price of the service, the United Kingdom
had failed to fulfil its obligations under Article 13(A)(1)(c) of the Sixth
Directive (see page 32 of the report).

(1) 0.J. No. C 63 of 8 March 1988, p. 5

(2) 0.J. No. C 74 of 22 March 1988, p. 6



In its judgment of 25 February 1988 in Case 299/86 (reference for a
preliminary ruling)(3), the Court made it clear that the Gaston Schul

and ensuing judgments laid down the general principle that an individual
should not have to suffer double taxation and were, therefore, also
applicable even where goods had been acquired from a taxable person.

It ruled that Article 95 of the EEC Treaty must be interpreted as meaning
that, upon the importation of goods from another Member State by an
individual which had not qualified for relief on exportation or for tax
exemption in the importing Member State, the VAT charged on importation
must take into account the residual amount of VAT paid in the exporting
Member State and still included in the value of the goods at the time of
importation, so as to ensure that the residual amount of such tax was

not included in the basis of assessment and was deducted from the VAT
payable upon importation (see pages 51 and 52 of the report),

As regards penalties, the Court also made the point that imports must be
accorded the same treatment as similar transactions within the territory
of the country and that, accordingly, national legislation which penalized
more severely offences involving payment of VAT on domestic transactions
was incompatible with Article 95 of the EEC Treaty in so far as that
difference was disproportionate to the difference between the two categories

of offences.

In its judgment of 3 March 1988 in Case 252/86 (reference for a preliminary
ruling) (4), the Court held that Article 33 of the Sixth Directive was

to be interpreted as meaning that, as from the introduction of the common
system of VAT, Member States were no longer entitled to impose on the
supply of goods, the provision of services or imports liable to VAT taxes,
duties or charges which could be characterized as turnover taxes but that

a charge which, although providing for different amounts according to the
characteristics of the taxed article, is assessed exclusively on the basis
of the placing thereof at the disposal of the public, without in fact taking
account of the income which could be earned thereby, may not be regarded as
a charge which can be characterized as a turnover tax.

(3) 0.J. No. C 74 of 22.3.1988, p. 13

(4) 0.J. No. C 78 of 25.3.1988, p. 4



In its judgment of 8 March 1988 in Case 102/86 (reference for a pre-
Liminary ruling) (5), the Court held that the exercise by the Apple
and Pear development Council of its functions pursuant to Article 3
of the Apple and Pear Development Council Order 1980, S.I. No 623 (as
amended by the Apple and Pear Development Council (Amendment) Order
1980, S.I. No 2001) and the imposition on growers pursuant to Article
9(1) of an annual charge for the purpose of enabling the Development
Council to meet administrative and other expenses incurred or to be
incurred in the exercise of such functions did not constitute "the
supply of ceeeenccnne services effected for consideration" within the
meaning of Article 2 of the Sixth Directive (see page 17 of the report).

In its judgment of 8 March 1988 in Case 165/86 (reference for a pre-
liminary ruling) (6),the Court ruled that, where an employer who was
subject to the rules on VAT, by agreement with one of his employees
and another taxable person (a supplier), had goods supplied at his own
expense to that employee who used them exclusively for the purposes
of the employer's business and the employer received from the supplier
invoices for those goods charging VAT on them, the provisions of
Article 11(1)(a) of the Second Directive and of Article 17(2)(a) of
the Sixth Directive must be interpreted as meaning that the employer
could deduct the VAT thus charged to him from the VAT which he was
liable to pay (see page 39 of the report).

In its judgment of 24 May 1988 in Case 122/87 (7), the Court ruled that,
by exempting from VAT the services provided by veterinary surgeons in
the exercise of their profession, the Italian Republic had failed to
fulfil its obligations under the Sixth Directive (see pages 31 to 33 of

the report).

(5) '0.J. No. C 89 of 6 April 1988, p. 8
"(6) 0.J. No. C 90 of 7 April 1988, p. 5

(7) 0.J. No. C 156 of 15 June 1988, p. 5



In its judgment of 21 June 1988 in Case 415/85 (8), the Court ruled that,
by continuing to apply a zero rate of VAT to supplies of electricity
included in item (xx)(a) of the Finance Act 1985 in so far as it was not
supplied to final consumers, Ireland had contravened the provisions of
the Sixth Directive.

In its judgement of 21 June 1988 in Case 416/85 (9), the Court held that,
by continuing to apply a zero rate of VAT

- to supplies to industry of water and sewerage services (emptying
of cesspools and septic tanks) including in Group 2 of Schedule
5 to the Value Added Tax Act 1983, in so far as they were not
supplied to final consumers,

- to news services included in Group 6, in so far as they were not
provided to final consumers,

- to supplies of fuel and power including in Group 7 and protective
boots and helmets included in Group 17, in so far as they were not
supplied to final consumers,

- to the provision of goods and services included in Group 8 in relation
to the construction of industrial and commercial buildings and to
community and civil engineering wordks, in so far as they were not
provided to final consumers, '

the United Kingdom had contravened the provisions of the Sixth Directive.

In a3 judgment of 21 June 1988 in Case 257/86 (10>, the Court held that,
by adopting and maintaining in force legislation under which exemption
from VAT was not granted in respect of all imports of free samples of
low value and which lacked clarity and precision with regard to the
exemption of certain imports of such samples, the Italian Republic had
failed to fulfil its obligations under Article 14 of the Sixth Directive
(see pages 36 to 38 if the report).

(8 0.J. No. € 190 of 19 July 1988, p. 11
(9) 0.J. No. € 190 of 19 July 1988, p. 11

(10) 0.J. No. € 190 of 19 July 1988, p. 12



In its judgment of 28 June 1988 in Case 3/86 (11), the Court of Justice
ruled that, by fixing in relation to VAT under the flat-rate scheme for
farmers the flat-rate compensation percentages at 15 X and then 14 %

for the beef,pigmeat and unconcentrated and unsugared fresh milk sectors
from 1981 and 1983 respectively and by providing that flat-rate compen-
sation percentages should apply to supplies and services intended for
flat-rate farmers, the Italian Republic had failed to fulfil its
obligations under the Treaty and Articte 25(3), (5) and (8) of the Sixth

Directive.

In its two judgments of S July 1988 in Cases 269/86 and 289/86 (references
for preliminary rulings) (12), the Court ruled that Article 2 of the
Sixth Directive had to be interpreted as meaning that no liability to

VAT arose upon the unlawful supply of drugs effected for consideration
within the country in so far as the products in question were not confined
within economic channels strictly controlled by the competent authorities
for use for medical and scientific purposes (see page 17 of the report).

In its judgment of 6 July 1988 in Case 127/86 (references for a preliminary
ruling) (13), the Court ruled that the Sixth Directive prevented a Member
State from levying VAT on a motor vehicle which was owned by an employer
established in another Member State where VAT had been paid and which was
used by a frontier-zone worker residing in the first Member State for the
performance of his duties under his contract of employment and, secondarily,
for leisure purposes (see pages 36 to 38 of the report).

1 0.J. No. € 199 of 29 July 1988, p. 9
(12 0.J. No. C 211 of 11 August 1988, p. &

(13)  0.J. No. C 211 of 11 August 1988, p. 6



In its judgment of 12 July 1988 in Joined Cases 138 and 139/86
(reference for a preliminary ruling) (14), the court held that:

1. Article 27(1) of the Sixth Directive permitted the adoption of
a measure derogating from the basic rule set out in Article 11
A.1(a) of that Directive even where the taxable person carried
on business not with any intention of obtaining a tax advantage
but for commercial reasons.

2. Article 27(1) of the Sixth Directive permitted the adoption of a
derogating measure, such as that at issue in the main proceedings,
which applied only to certain taxable persons amongst those
selling goods to non-taxable resellers, on condition that the
resultant difference in treatment was justified by objective
circumstances (see page 11, point (b), of the report).

In its judgment of 14 July 1988 in Joined Cases 123/87 and 330/87 (reference
for a preliminary ruling) (15), the Court ruled that Article 18(1)(a) and
Article 22 (3) (a) and (b) of the Sixth Directive allowed Member States to
make the exercise of the right to deduct dependent on the holding of an
invoice which must contain certain particulars which were needed in order

to secure the collection of VAT and the supervision thereof by the tax
authorities. Such particulars must not, by reason of their number or
technical nature, make it practically impossible or excessively difficult

to actually exercise the right to deduct (see pages 39 and 40 of the report).

(14) 0.J. No. C 205 of 6 August 1988, p. 5

(15) 0.J. No. C 222 of 26 August 1988, p. 3



In its judgment of 21 September 1988 in Case 50/87 (16), the Court ruled
that, by introducing and maintaining, in disregard of the provisions of
the Sixth Directive, fiscal rules restricting the right of undertakings
which let buildings that they had purchased or constructed to deduct the
VAT paid on inputs where the return from those buildings was less than
one fifteenth of their value, the French Republic had failed to fulfil
its obligations under the Treaty (see page 39, point A 2, of the report).

On 27 October 1988, the Court removed from its register Case 103/87,
Italy having amended its legislation so as to provide for exemption (see
page 35, point (b), of the report).

(16) 0.J. No. 269 of 18 October 1988, p. 8
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