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CHAPTER I - INTRODUCTION

1. Purpose of the report

The Commission is required by Community law*) to draw up a report for
submission to the Council examining the treatment accorded to Community
credit institutions and insurance companies in third countries as
regards establishment and the carrying-on of banking activities, and
the acquisition of holdings in third-country credit institutions and
insurance companies. This is the first such report to be drawn up since
the adoption of the Community directives concerned.

The report is in effect anticipatory since the Community regimes which
it describes in particular in chapter 2, will not become fully
operational until 1 January 1993. This is particularly true in the case
of the third life insurance coordination directive which at the time
this report was completed was still under examination within the
Community; the report is therefore presented subject to adoption of
that directive.

Since those directives all incorporate virtually identical provisions,
the Commission considers that for ease of reference a combined report
covering both credit institutions and insurance companies is
appropriate. It should also be noted that the report also covers
securities activities, which are included in the 1list of activities
subject to mutual recognition among the Member sStates of the European
community, which is annexed to the second banking directive, See
Annex B.

Background

As progress on the single market programme gained momentum following
the presentation of the White Paper for the Completion of the Internal
Market, the question of access to the internal market for companies
from third countries was an important consideration for community
policy makers.

*) Second Council Directive of 15 December 198% on the coordination
of laws regulations and administrative provisions relating to the
taking up and pursuit of the business of credit institutions and
amending Directive 77/780/EEC - Directive 89/646/EEC - "sSecond
Banking Directive™

Council Directive: of 8 November 1990 amending particularly as
regards motor vehicle liability insurance, Directive 73/239/EEC and
Directive 88/357/EEC which concern the coordination of laws,
regulations and administrative provisions relating to direct
insurance other than life assurance, (90/618/EEC)

council Directive of 8 November 1990 on the coordination of laws,
regulations and administrative provisions relating to direct 1life
assurance, laying down provisions to facilitate the effective
exercise of freedom to provide services and amending Directive
79/267/EEC, (90/619/EEC)



The provisions concerning relations with third countries in the
community financial services directives followed a major debate in the
Community on the question of access to the Single Market for companies
from third countries. 1In the course of that debate the Commission also
stated its view that by virtue of Article 52 et seq., in conjunction
with Article 58 of the EEC Treaty, the imposition of restricticns
against companies meeting the criteria of Article 58 EEC already
established in the Community was not envisaged.”

The policy of keeping the cCommunity market open was endorsed by the
European Council in Rhodes in December 1988, which emphasized that the
single Market would not be closed and inward loocking. At the same time,
the community would aim at strengthening the multilateral trading
system on the basis of mutual benefits. WNegotiation with third
countries was recognized as an essential adjunct to the sSingle Market
programme.

Following a revised proposal from the commission tabled in April 1989,
the council adopted provisions in the second banking directive
governing relations with third countries which fully reflect these
policy orientations. 1Identical provisions were then incorporated in
November 1990 in the two insurance directives. A description of these
provisions follows in Section 3.

3. Functioning of the provisions on relations with third countries

The directives provide for the following procedure to be followed.

- Any request for authorization by non-EC institutions should be
notified by the Member state to which it was addressed to the
European Commision (Member States are also required to inform the
commission of any general difficulties encountered by credit
institutions and insurance companies in establishing themselves and
in carrying on banking activities in a third country).

- The Commission is to examine how EC banks are treated in non-EC
countries and report to the Council before the Directives come into
effect.

- Where a third country does not grant EC credit institutions and
insurance companies effective market access comparable to that
which the community grants to foreign banks, the cCommission may
propose to the Council the opening of negotiations with the third
country concerned. The Directive does not provide for further
action (Article 9(3)).

* Press release "Europe 1992: Europe World Partner", of 19.10.88



- where not even national treatment and effective market access are
accorded by another country, the Commission may with prior approval
by the qualified majority of a special cCommittee composed of

representatives of Member States, limit or suspend new
authorizations from that country for an initial period of three
months - in addition to opening negotiations with that country.

Any limitation or suspension beyond three months has to be approved
by a qualified majority vote of the Council of Ministers. (Article
9(4)). The provision explicitly confirms that any such suspension
or limitation cannot apply to subsidiaries already established and
that it should be in conformity with the Community's obligations
under any international agreements.

Establishment and carrying on of activities

Article 9 of the second banking directive®) relates to establishment
of a commercial presence in the form of a subsidiary (including by
acquisition) and to the conditions governing the operations of that
commercial presence, once it has been established. In other words, the
provisions of Article 9 do not apply to branches and provision of
cross-border services. The Commission’s report to the Council does not
therefore cover the treatment which other countries apply to cross-
border services.

The Commission's approach also reflects the very important distinction
between Article 9(3) and 9(4) of the second banking directive, and the
corresponding provisions of the insurance directives. See below.

Denial of national treatment (Article 9(4) of the second banking
directive and corresponding provisions of the insurance directives)

Article 9(4) deals with the situation where there is not an effective
right of establishment or where there 1is discrimination against
community financial institutions, compared with their domestic
counterparts in a given third country. In order to remedy such a
situation the directives provide for the initiation of negotiations by
the Commission and, as an additional option, the temporary suspension
of decisions on requests for authorizations or the acquisition of
holdings by companies of third countries. It will be noted that the
authority of the Commission to enter into negotiations with third
countries under Article 9(4) does not require a separate mandate from
the Council of Ministers.

*) References to Article 9 of the second banking directive should be
interpreted as also including the corresponding provisions in
Article 4 of the motor vehicle 1liability insurance directive
(90/618/EEC) and Article 9 of the direct life assurance directive.



The procedures established in Article 9.4 may be used only where a
third country does not grant Community financial institutions "national
treatment offering the same competitive opportunities as are available
to domestic institutions" and "effective market access”. These terms
imply that two crucial conditions are met. Firstly, there must be a
right to establish a commercial presence, subject to reasonable
prudential requirements and on the same basis as the domestic operator.
secondly, once established, the foreign entrant to the market should
have the opportunity to compete effectively in the market on the same
basis as its domestic counterpart. This dual condition attached to

Article 9(4) - effective market access (including <right of
establishment) and national treatment formally or in effect offering
the same competitive opportunities - 1is a clear feature of the
provision.

Any legislation, primary or secondary, containing provisions which
provide for an explicit differential and more unfavourable treatment of
foreign institutions as compared with domestic ones, would constitute a
denial of national treatment. This is the de jure national treatment
definition, and constitutes the most clearly identifiable case of
denial of national treatment.

But de jure national treatment standard is not the only criterion to
assess whether national treatment is granted in effect. Thus, any other
official requirement or instruction, which although formally not
discriminatory, distorts competitive opportunities in favour of
domestic institutions, or which adversely affect the ability of foreign
financial institutions to enter and compete effectively in the market
as compared with their domestic counterparta, would also constitute a
denial of national treatment, unless the measures providing for such a
treatment may be properly justified for prudential reasons. This is the
concept of de facto national treatment, which requires that countries,
in the exercise of their regulatory activity, should not do so in such
a way that disadvantages foreign institutions.

In addition to the concept of "national treatment offering the same
competitive opportunities", Article 9.4 establishes an additional
criterion : the concept of "effective market access"”. Such a concept
cannot be de-linked in Article 9.4 from the application of a de facto
national treatment standard, and gives particular emphasis te the
concept of right of establishment: foreign countries should not impose
restrictions to the establishment which would deny them in effect
access to the market. There are many examples of such restrictive
regulations, which even if applied formally in a non-discriminatory
manner, imply a denial of v"effective market access"” : quotas oh new
entrants or application of economic needs tests, unreasonably and
disproportionately high standards for entry, discretionary powers
exercised in a manner which results in a denial of right of
establishment, restrictive practices conducted by self-regulatory
organizations.




(2)

In any case, the limitation or suspension procedure of Article 9(4)
cannot apply if the only difficulty is the absence of "comparable
effective market access", "mirror image" or "home-country
reciprocity"*).

Comparable effective market access (Article 9(3) of the second banking
directive and the corresponding provisions of the insurance directives)

Application of Article 9(3) is intended to deal with problems outside
the scope of Article 9(4) (see above). Article 9(3) represents an
objective : that community credit institutions may establish
themselves and carry on their activities in third countries with a
comparable degree of facility and freedom as is enjoyed by third
country credit institutions in the Community. This is reflected in the
different wording of Article 9.3, which refers to comparable effective
market access. Therefore, Article 9.3 addresses restrictions arising
from non-discriminatory regulations, applying in the same form both to
domestic and foreign firms and not disadvantaging foreign firms as
compared with domestic ones; in particular, Article 9.3 was designed
to deal with restrictions resulting from differences of regulatory
regimes between the Community and its trading partners, which may pose
problems to community firms as regards access to these markets.

The legislative history of Article 9 points to two major specific
examples : one basic idea of Article 9(3) is that it addresses non-
discriminatory obstacles resulting from the differences of regulatory
structure between the Community and third countries, such as the
limitations imposed on the range of activities which credit
institutions (or insurance companies) may carry out, as well as
restrictions on the geographical expansion. Thus, for the Community
the basis for comparison is the opportunities offered by the "single
licence” or "single passport” already adopted for bank and non-life
insurance but not yet adopted for 1life insurance and securities
activities not covered in the list of activities covered by the second
banking directive (see chapter 2 and Annex B), as well as the ability
to engage in a wide range of activities and the free circulation of a
wide variety of financial products. Other examples are restrictions to
the introduction of new financial products or services, or a rigid
regulation of the investment of the assets of financial institutions.

Article 9(3) is a reflection of the Community's liberal policy with
regard to market access for third countries, in particular through the
single license system which allow an EC credit institution to carry
out throughout the whole community all the activities subject to
mutual recognition (see Annex B), among the Member States of the
Community, which include securities activities. The advantages of the
single market will (subject of course to adoption of the directive on
life insurance) also be available 1in insurance. That "Community
regime"®**) thus constitutes a standard against which the performance
of other countries can be examined.

*) cf. Press release of 13 April 1989, accompanying the Commission
revised proposal on relations with third countries of the second
banking directive.

**) The regime is determined by a combination of the legislation of
both the Community and the invididual Member states.



Article 9(3) establishes a procedure for addressing cases where a third
country does not provide effective market access comparable to that
granted by the cCommunity. That procedure consists of the option for
the Commission to submit proposals to the Council for the appropriate
mandate for negotiation with a view to obtaining such comparable
competitive opportunities for Community credit institutions. The
Community acknowledges that its own standard of access cannot be
imposed on others. The cCommunity thus accepts implicitly that the
achievement of "comparable competitive opportunities™ should be the
subject of negotiations, but Article 9(3) does not provide for
sanctions if the objective is not obtained.

The directive itself does not provide a specific guidance on how
"comparable competitive opportunities” are to be evaluated, nor on how
it should be achieved in the negotiations with the third countries
concerned. However, it seems clear that Article 9(3), (as well as 9.4
as regards national treatment and market access) could give the
Community a basis for the negotiation with third countries of
arrangements or agreements providing for comparability of market
access.

Uruguay Round

Coincidentally with the ©preparation of this first report the
Commission, negotiating on behalf of the Community, has been engaged in
the Uruguay Round negotiations, which include negotiations designed
inter alia to improve market access and operating conditions in the
area of financial services. The coincidence concerns not only timing,
since there is a close inter-relationship between the substance and
objectives of these two exercises. This inter-relationship is
discussed further in Chapter 3.

It is clear that a satisfactory outcome to the Uruguay Round involving
greater liberalisation of access to and operating conditions in
financial services markets is an obwvious opportunity, in a multilateral
framework, to find negotiated solutions to problems identified as
regards access to and conditions of operation in other financial
markets. In the light of the Community's conditional offer in the GATS
draft agreement and subject to a successful conclusion of the
negotiations in the Uruguay Round, the Community would no longer be
able to make unilateral use of the powers to limit or suspend decisions
regarding requests for authorizations and the acquisitions of holdings
that are currently available to it under the three directives, in the
absence of a clear reserve to that effect being written in its schedule
of commitments on market access and national treatment. The Community
therefore attaches great importance to continuing the negotiations in
this area of the Uruguay Round.

The Community's commitment to the open multilateral trading and
economic system is reflected in the Commission's general approach to
this report and that commitment finds its legal expression in Article
9(6) of the second banking directive and the corresponding provisions
of the insurance directives. These provisions provide in any event that
the implementation of the provisions on relations with third countries
must be consistent with the Community's obligations wunder any
international agreements. ’



Coverage of the report

While the report is selective in terms of the countries covered,
inclysion, or indeed, non-inclusion of any particular country should
not be interpreted as having implications for the treatment granted in
any such country for Community credit institutions and insurance
companies. The principal criterion followed by the Commission has been
the relative importance of the financial sector of the countries for
the European Community's own operators, a situation which will
obviously change as markets develop and grow. Account should also be
taken of the extent to which an EC presence has been established in a
third country market despite the existence of restrictions. The
commission therefore reserves the right to make further reports in the
light of new information, as of course it is entitled to do under
Ccommunity law. In so doing, the Commission will continue to carry out
its obligations in a transparent manner, through dialogue and, where
appropriate, by negotiation, and in a manner which fully reflects the
Community's commitment to pursuing a liberal policy of openess to
competition in the financial sector.

Annex A: Texts of Article 9, and corresponding provisions of insurance
directives.



CHAPTER 2 - COMMUNITY TREATMENT OF NON-EC FINANCIAL INSTITUTIONS

1. Introdaction

The financial services sector is of very considerable importance to the
Community economy. In 1989 the sector accounted for 7.4% of Community
outputl) compared to 5.7% in 1980 and 5.1% in 1975. Between 1980 and
1989 employment in the sector rose by 33% representing an annual
average increase of 3.2%. By 1989 the financial services sector
accounted for 1l1.1% of employment in market services, equivalent to
4.7% of total employment in the Community.

Total assets of credit institutions in the Community reached almost
10,000 bn ecu in 1990 equivalent to 203% of GDP. Total insurance
premiums in 1989 were 276.4 bn ecu, or 6.3% of GDP, a real increase of
8% per annum over the previous five years. Turnover in equity shares
in the Community stock markets amounted to 18.9% of GDP in 1991 and
43.2% in fixed interest securities. The market value of these equity
shares was 1752.3 bn ecu in the same year.

The European common market in financial services is therefore an
essential and economically crucial part of the frontier-free single
market of 340 million consumers. The single market in financial
services is designed to remove barriers to the free and open provision
of financial services whether in the form of restrictions on the right
of establishment or obstacles to the provision of services across the
frontiers of the twelve member states which make up the European
Community.

2. THE EUROPEAN SINGLE MARKET IN FINANCIAL SERVICES

Freedom of establishment and freedom of services

A prerequisite for the Single Market in financial services was the
abolition of restrictions on capital movements2) . Although
indispensable, liberalisation of capital movements does not suffice to
create full freedom to provide and receive financial services. This
required further legislative action, by the adoption of Community
directives to facilitate the exercise of the basic freedoms of the EEC
Treaty, including the right of establishment and the right to provide
services. Those directives are based on the following principles :

1) Gross value added at market prices, SEC-2 database, Eurostat: EUR
i0, B, DK, D, E, F, I, L, NL, P, UK

2) The legal framework for the liberalization of capital movements was
completed by the adoption by the council of a Directive
(88/361/EEC) 1liberalizing those restrictions still subject to
restriction.



- the harmonisation of essential standards for prudential supervision
of financial institutions and for the protection of investors,
depositors and consumers ;

- mutual recognition by the supervisory authorities of financial
institutions in each Member sState of the way in which they apply
those standards ;

- based on the first two elements, "home country control and
supervision® (i.e control and supervision by the Member sStates in
which the financial institution 1is based) of financial institutions
which wish to operate in other Member States either by establish-
ment or by offering their services directly across frontiers.

The central concept of the single market in financial services is a
single licence, sometimes referred to as the "single passport”, to
allow a financial institution licensed in one Member State to offer its
services or engage in activities in other Member states provided it is
permitted to provide those services or engage in such activities in its
home country. This can be done either by exercising the freedom to
establish a branch or by cross border transactions.

A more detailed description of the development of the legal framework
for the single market in financial services is included in the annex to

this chapter.

3. Access to the Community by third country financial institutions

MARKET ACCESS AND THE SINGLE MARKET - A LIBERAL POLICY

In keeping with the declaration of the European Council of Rhodes in
December 1988, the Community pursues a liberal policy in its relations
with third countries in the financial services sector, as regards
access to its markets and as regards the conditions in which financial
firms originating in third countries established in the Community may
operate. The community is aware of the importance of open markets for
the development and liquidity of its financial markets; it also
believes that open competition in its financial markets will lead to
better services, from which the whole economy would benefit given the
central role financial services play in contributing to the efficient
allocation of resources.

Community policy and that of Member States in general is based on two
main tenets.

- First, the granting of market access, and in particular the right
of establishment in whatever form. Financial institutions from
third countries may have access to the Community both in the form
of establishment and provision of cross-border services. Third
country access by way of provision of cross-border financial
services, which is at present not regulated in the Community, is
not examined in this report. As regards establishment, third
country firms may establish in all the Member sStates of the
Community in the form of subsidiary, branch or agency, or, with
very few exceptions, representative office. The Community's



conditional offer of commitments 1in the context of the Uruguay
Round negotiations on services would bind the present open policy
of granting the right of establishment in whatever form to third
country financial institutions.

- Second, the principle of national treatment, which applies at
Community level without exception to the operations of partly or
wholly owned subsidiaries, and with limited exceptions as regards
the primary establishment of such subsidiaries and the establish-
ment and treatment of direct branches. 1In some cases these
exceptions to the full application of national treatment are being
phased out, and, in any event, they have not acted as a significant
deterrent to the establishment of a large presence of financial
firms of third countries on thée EC market.

Total assets of credit institutions including those with securities
activities under the second banking directive operating in the EC stood
at 9656.3 bn ecus in 19%0. of this, 11.3% (1,092.9) represented the
assets of credit institutions whose head office or parent company was
situated outside the Community. The non-EC presence 1is particularly
strong in the United Kingdom, where 33.0% of assets were held by
branches of non-Community credit institutions and in Luxembourg where
the assets share of non-EC subsidiaries was 17.4% in 1990. Non-Commu-
nity market share is also relatively high in Belgium and Ireland.

Gross insurance premiums amocunted to 276.1lbn ecu in the cCcommunity in
1389 comprising 126.1lbn ecu life premiums and 150.0bn ecu non-life
premiums. Statistics for all cCommunity countries on foreign pene-
tration of the market are not available but where they are available
they suggest that non-Community penetration is lower than in the
banking sector. The third country share of the life insurance market
is highest in Portugal at 11.5%, with the foreign share in the rather
large Germany market standing at 8.0%. The non-life market exhibits a
similar pattern where the non-EC share of the market in Denmark is
highest, 11.6%, followed by Germany, 9.3%.

a) Establishment of subsaidiaries

With very few exceptions mainly limited to certain Member States other
than those having the major financial centres in the Community, foreign
financial institutions may establish partly or wholly owned subsidia-
ries in the Community, under national treatment conditions.

Establishment of subsidiaries by third country institutions in the
Community is normally subject to the same rules and requirements as
those applied to the establishment of Community firms, with only a few
exceptions. In addition, after their establishment and by virtue of
Article 58 of the EEC treaty, companies formed in accordance with the
law of a Member sState and having their registered office, central
administration or principal place of business within the Community are
treated as nationals of Member States; such companies benefit from the
.right of secondary establishment and free provision of services
throughout the <Community and are treated as Community nationals
regardless of the country of ownership or control.



Thus, for example the subsidiaries of non-EC firms operating in the
Community are subject to and benefit from all provisions of cCommunity
law. The single licence provided for by EC directives in the financial
services sector will be available to such established subsidiaries
since they are considered to be Community companies.

Following the agreement reached with the countries of the European Free
Trade Area (EFTA)1l) the single licence and other benefits deriving
from Community law will extend beyond the Community's external borders
and will now apply in a similar way throughout the whole European
Economic Area comprising 380 million people.

Thus the subsidiary of a non-EC company duly established in an EC
member state will be free to establish branches (and provide cross-
border services) not only in all EC Member States, but also in the
entire European Economic Area. Similarly, a foreign bank or company
established in one of the member countries of the EFTA will be able to
establish branches in any Member State of the European Community. This
is a very important extension of the liberal regime based on Articles
52 et seq. and 59 et seq., in conjunction with Article 58(1l) of the EEC
Treaty.

Some Member States apply certain restrictions to the establishment of
subsidiaries by third country institutions, whose significance is
limited; the most relevant ones are the following2) .

In the banking and securities sector:

- in Ireland, Portugal and Spain third country establishment in the
banking sector may be subject to the application of economic needs
criteria; however, this criterion is not invoked in practice;

- non-EC equity participation in domestic banks is limited to 40 % of
the capital in Greece, and foreign shareholding in the three "banks
of national interest"” in Italy is restricted ;

- some Member States (Greece, Ireland and Portugal) have citizenship
requirements for bank directors or personnel, and others (Denmark
and Greece) for members of the board of directors of insurance
companies ;

- In France, foreign bank subsidiaries do not have an immediate
access to the lead-management of bond issues denominated in French
francs (although they are free to act as co-lead managers or
underwriters); a similar restriction applies also in the
Netherlands ;

- also in France, foreign investment beyond a certain amount may be
scrutinized by the Government, which may refuse it.

In the insurance sector, there are no significant restrictions on
establishment or denials of national treatment.

1) Austria, Finland, Iceland, Norway, sweden, Switzerland,
Lichtenstein

2) A complete list of these restrictions is found in the chapter on
financial services of the cCommunity revised offer of initial
commitments in the Urugquay Round services negotiations.



b) Establishment of branches or agencies

Third country institutions may establish direct branches or agencies
(i.e. directly from the head office or from a non-Community subsidiary)
in the banking, insurance and securities sectors. These are regulated
by Member sStates, with few exceptions concerning minimum solvency and
authorization requirements for the establishment of third country
branches in the insurance sector¥*)

unlike foreign subsidiaries, branches established directly in a Member
State by a non-Community company are not subject to prudential
regulations harmonized at Community level which enable such
subsidiaries to benefit from enhanced facilities to set up new
establishments and to provide cross-border services throughout the
Community. Therefore, such branches receive an authorization to operate
in the territory of the Member State concerned under conditions
equivalent to those applied to domestic companies of that Member state.
These branches may also be required to satisfy a number of prudential
requirement such as separate capitalization and other solvency
requirements, and reporting and publication of accounts requirements;
in the case of insurance, they may be subject to specific guarantee and
deposit requirements and to the localization in the Member State
concerned of the assets representing the technical reserves and at
least one third of the solvency margin.

At present, in the banking sector, all Member states allow the
establishment of direct branches, although some of them reserve their
right (rarely used) to apply criteria based on economic needs (such as

Ireland, Portugal and Spain); other Member States impose 1limited
restrictions on the activities of foreign bank branches (including in
some cases Community ones), in particular concerning their ability to

lead-manage bond issues denominated in the local currency (France and
Germanyy .

Finally, 1in accordance with the UCITS Directive (see Annex to this
Chapter), only institutions having their registered office within the
Community may act as management companies or depositories of the assets
of investment funds subject to mutual recognition in the cCommunity ;
this requirement was imposed because, in the absence of harmonization
of prudential requirements for branches in the cCommunity, no mutual
recognition could be granted to institutions falling outside the scope
of harmonization and mutual recognition.

In the insurance sector, the only remaining restrictions concern the
prior authorization of representative of branches of non-EC insurance
companies in France, the discretion left to licensing authorities for
the establishment of branches in Ireland and Italy, and the possible
application of economic needs criteria in Portugal.

In the securities sector branches are also allowed in a number of
countries; however, Belgium, Denmark, France, Greece, Italy, Portugal
and Spain at present require separate incorporation in the form of a
securities firm for trading in securities. These countries apply this
requirement both to Community and third country firms.

*) See Articles 23-29 of the First Non-Life Insurance Directive and
Articles 27-32 of the First Life Insurance Directive.



(3)

Similarly, in certain Member States (Italy, Portugal and the United
Kingdom) the provision of certain other financial services by foreign
firms can be made only through separate subsidiaries.

c) Reciprocity requirements

Concern has been expressed about restrictions to market access from
non-Community financial institutions which c¢ould arise from the
application of reciprocity provisions existing in Member States'
legislation*) or from the invocation of the suspension procedure of
aArticle 9.4 of the Second Banking Directive and related provisions in
the insurance area. However, reciprocity powers existing in Member
States' 1legislation are conceived as reserve powers aimed not at
restricting market access, but at improving market access in third
countries for their firms ; they have rarely been used. Article 9.4
conforms to the same pattern. It is designed to provide negotiated
remedies to cases of serious discrimination against EC firms and not to
impose any particular type of reciprocal treatment on third countries.
Moreover, as has been noted, the suspension and limitation procedure of
the financial services directives is limited in scope and duration, and
is subject to a strict decision-making procedure.

In any event, as part of its negotiating offer in the Uruguay Round,
the Community has declared that it is ready not to apply these
provisions to signatories of the General Agreement on Trade in Services
subject to adequate market access commitments being made by other
countries.

*) A majority of Member States maintain reciprocity provisions which
could apply to the establishment of foreign subsidiaries.

Thus, in the banking and securities sectors, in France, Greece,
Ireland, Netherlands, Spain and the United Kingdom the
establishment of foreign banks and/or other financial companies in
the form of subsidiaries or branches may be subject to reciprocity
requirements; in Denmark, Germany and Italy the establishment of
branches in the banking sector may be subject to a condition of
reciprocity; in addition, some Member States such as France,
Greece, Netherlands and the United Kingdom, have in their
legislation provisions which enable them to impose other
restrictions on the operation of foreign banks and financial
companies, or to deny them certain benefits, if the country of
origin of the firm discriminates against its firms or does not
offer them competitive opportunities equivalent to those offered by
these Member States to foreign banks and financial institutions.

As regards the insurance sector, in Belgium, France, Germany (only
for branches), Greece, Ireland (only for branches), Italy, Spain
and the United Kingdom, the establishment of non-EC insurance
companies may be subject to a reciprocity requirement.
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Conclusion

Although a certain number of measures remain in force at the level of
individual member states which qualify the right of primary
establishment in the Community the overwhelming tendency of the
Community's policy viewed as a whole is liberal and based on the notion
of open access to the Community market and national treatment.

The Community's interpretation of the provisions of Article 9 of the
second banking directive (and the corresponding provisions in other
directives) is designed to maintain and extend that overwhelming policy
orientation and to provide a basis for promoting good relations with
the Community’'s trading partners in the area of financial services.

The Community also ensures through the EEC treaty itself, that firms of
whatever origin duly incorporated in the Community have the same rights
and obligations as Community firms. Thus, for example the advantages of
the single 1licence of the second banking directive and other EEC
directives are available irrespective of the country of origin or
control of foreign banks, insurance companies or other financial firms.
Full and effective national treatment is thus provided for in the EEC
Treaty. The Community has already, following conclusion of agreement
reached with the EFTA countries, agreed to extend those advantages
throughout the whole of the European Economic Area {(the area formed by
the countries of the European Community and European Free Trade Area).
Furthermore, the Community has shown its readiness to underwrite its
commitment to a liberal policy based on national treatment by offering
to bind its present regime internationally, under the future General
Agreement on Trade in Services.



CHAPTER 3

Treatment of EC credit institutions and insurance companies in third
countries - findings and conclusions

overview

The Commission's examination of the treatment of EC credit institutions
and insurance companies in third countries provides evidence of a wide
variety of regimes. A number of the cCommunity's trading partners
already provide national treatment on an autonomous basis. Others, such
as the EFTA countries have concluded agreements with the cCommunity
under which they have contracted an obligation to apply Community
legislation, inter alia, in the area of financial services. When the
agreement is implemented, Community firms will receive in the EFTA
countries a treatment fully comparable to that granted within the
Community. Other countries, such as Hungary, Poland and Czechoslovakia,
have also agreed in the context of the Europe Agreements to grant
national treatment for establishment after a transitional period. For
any community financial institutions already established in those
countries there is an obligation to grant national treatment as regards
their conditions of operation.

The two biggest of the Community's partners in financial services, the
United States and Japan, do broadly speaking, grant national treatment
to Community institutions. However, in both cases a number of non-
discriminatory regulatory requirements exist which do result in
community firms not enjoying in those countries opportunities
comparable to those which are available in the Community to firms of
non-Community as well as Community origin.

A number of countries however fall considerably short of granting
national treatment to Community firms. In some countries, whole sectors
or sub-sectors may be closed to establishment by Community firms in
some cases for reasons of national policy, or because of perceived lack
of economic need. In other cases stringent limitations on expansion of
branch network, or other discriminatory operating conditions, e.g.
additional capital regquirements or taxation, apply.

An assessment of the treatment granted to Community institutions is
difficult to make in general terms; it is necessary to follow a case
by case approach and a summary analysis country by country is given
below. An illustrative version of this analysis in tabular form for
ease of reference is at Annex C.



The cCommission's analysis also indicates the stance which different
countries have taken in the Uruguay Round. Such analysis reveals,
however, that an important number of countries are offering less than a
standstill, i.e. exclude certain financial sectors or sub-sectors from
their offers, or do not offer any commitment to refrain f£from
introducing new restrictions or discrimipation. The cCommunity is
seeking in these negotiations a commitment to a standstill for all the
financial services sectors and the elimination of certain restrictions
by countries with important financial markets. Where there are still
restrictions on effective market access and national treatment, the
community will be loooking for improvements in the further course of
negotiations. At this stage of the negqotiations, the Community has,
however, taken no final decision on what will be a sufficient response
by individual trading partners. In so deciding, the Community will
need to take account of inter alia, the relative levels of development
of the countries concerned.

AUSTRALIA

Australia generally grants national treatment to EC financial
institutions, and the right of establishment in the insurance and
securities sectors, as well as to important segments of the banking
sector. In the banking sector, Australia still maintains a branching
prohibition and restrictions to foreign takeovers.

However, the reforms announced by the Australian government in
February, following the report of the Martin cCommittee, inter alia
lifted the embargo on the issue of full banking licences, and will
permit the establishment of branches of foreign banks and facilitate
the authorization of foreign acquisitions; once implemented, they will
represent a significant step in the direction of full national
treatment for foreign banks established or seeking establishment in
Australia.

" The precise modalities of implementation of the proposed reforms will
need monitoring, in particular as regards the conditions under which
merchant banks will be converted into full 1license banks, and the
restrictions on retail activities imposed on branches of foreign banks,
especially concerning the definition of retail deposits they may
accept. The investment regime still needs to be clarified.

These reforms still need to be reflected in Australia's Uruguay Round
offer.

AUSTRIA - see EFTA below.

BRAZIL

The banking and investment services sectors are closed to new foreign
entrants by virtue of its Constitution, although the opening of new
branches by foreign banks established in Brazil and expansion of their
activities is permitted on a discretionary basis. Foreign investment in
insurance companies is limited to 50% of the capital and 33% of the
voting rights. In the securities market a foreign firm may not hold
more than 33% of voting shares and 49% of the capital of a domestic
institution.



Brazil's Uruguay Round offer on financial services excludes the
banking, reinsurance and investment services sectors. oOn direct
insurance, Brazil offers to allow only the establishment of
subsidiaries in which foreign participation is limited to 50% of the
capital and one third of voting rights, with no restrictions on
national treatment. Insurance intermediation is allowed only for
individuals.

No clear indication of willingness to improve the situation of foreign
institutions nor to improve its Uruguay Round offer has yet been given
by Brazil.

CANADA

EC financial institutions enjoy wide market access opportunities in
canada, with a number of relatively important exceptions. Thus,
participation in banks and life insurance companies is restricted to
10% individual ownership and total foreign ownership may not exceed 25%
in any one company {(the so-called »10/25 rule"). This rule does not
apply to US investors under the terms of the UsS-canada FTA.

A foreign bank wishing to operate in Canada must establish a Schedule
IT subsidiary; direct branching from abroad is prohibited. Schedule II
banks encounter particular restrictions in order to ensure that the
maximum global share of all foreign banks, excluding Us banks, is 12%
of total domestic assets. For example, limits are placed on borrowing
from abroad.

In the Uruguay Round services negotiations, canada is offering a
standstill and has shown readiness to give a commitment not to apply
the 12 % market share limit and 10/25 % rule of foreign ownership for
life insurance and banks, but all of it is conditional on suitable
commitments by other countries. canadian officials have so far not
offered any commitment on the important issue of bank branching.

CZECHOSLOVAKIA (see "Europe Agreements" below)

CHINA

China's financial sector is generally closed to foreign presence, with
a number of exceptions.

Foreign bank access is limited to the five special economic zones and
is subject to important limitations, such as a requirement for an
approval for establishment under criteria not specified, the descrip
tion of the activities which foreign banks may carry out leaves
discretion to the licensing authorities and in practice excludes inter
alia lending and deposit-taking in domestic currency. In securities,
establishment is limited to two sSpecial Economic Zones; companies may
invest but not trade. The insurance market is closed to foreign
insurance companies.

china's Uruguay Round offer excludes insurance and securities, and in
banking would only respect the present situation, possibly expanding
the offer to cover a new "special economic zone".



-~ 20 -

EGYPT

Establishment of foreign bank branches is possible within the framework
of joint ventures, with a majority shareholding of Egyptian capital.
However, the Egyptian authorities are pursuing a policy of not granting
licenses for new banks.

Access to the insurance sector is limited to certain special zones in
the framework of joint ventures. The reinsurance market is a state
monopoly.

In the securities market, foreign brokers may only establish minority
owned Jjoint wventures, although Egypt applies no restrictions on
establishment and operation for other securities activities.

In the Uruguay Round, Egypt's offer excludes banking. The insurance
offer is limited to certain special zones, and reinsurance 1is excluded.
The offer is in addition subject to the Egyptian investment law and to
other additional laws whose content 1is not specified. Egypt has
declared they are willing to consider expanding the offer to the
banking sector.

EUROPE AGREEMENTS

At the end of 1991 the European Community completed negotiations with
Czechoslovakia, Hungary and Poland for the conclusion of "Europe
Agreements".

In accordance with their provisions the three Central European
countries agreed to grant national treatment for the establishment of
Community banks and other firms and nationals providing financial
services, subject to normal prudential requirements. This obligation
must be put into effect at the latest by the end of the transitional
period of ten years from the date of entry into force of the Agreement,
i.e. 1993.

In addition, they will grant national treatment for any such firms and
nationals already established in their territories immediately on entry
into force of the Agreement (in the case of Hungary and Poland, this
obligation will apply in full only after five years). They have also
agreed to a standstill, i.e. not to adopt any new regulations or
measures which introduce discrimination as regards the establishment
and operations of Community companies and nationals in their
territories in comparison with their own companies and nationals.

They have further accepted an obligation to ensure that their
legislation will gradually be made compatible with that of the
Community as regards inter alia banking law, and the law relating to
other financial services.



EFTA (European Free Trade Area: Austria, Finland, Iceland,
Liechtenstein, Norway, Sweden and Switzerland)

The countries of the European Free Trade Area are all signatories to
the agreement with the European cCommunity establishing the European
Economic Area which enters into force on I January 1993. 1In accordance
with that agreement, the EFTA countries will apply Community
legislation relevant to financial services (banking, insurance,
securities) subject in a limited number of cases to a relatively brief
transitional period; for instance, Finland, Iceland, Liechtenstein are
allowed to maintain restrictions on direct investment until 1 January
1996, and Norway and Sweden until 1st January 1995. Thus EC firms
will have in relation to establishment and the carrying on of
activities the same rights and obligations as they have within the
Community itself. EC and EFTA countries will operate within a single
market in financial services.

FINLAND (see "EFTA" above)

HONG KONG

Hong Kong is an important international financial centre and has
traditionally welcomed foreign presence. However, a number of
restrictions are maintained in the banking sector, concerning in
particular expansion of activities. Thus, in banking, only single
branch licences are available; a moratorium on new full banking
licences remains in force, although there are no restrictions on
foreign takeovers. There are no important restrictions in the insurance
and securities sectors.

Hong Kong's Uruguay Round offer excludes certain core banking services,
including lending, financial leasing, guarantees and money broking.
Hong Kong has said that willingness to improve the offer will depend on
a substantial improvement of the offers by other countries, and in
particular by South East Asian countries. Hong Kong has tabled request
for an MFN exemption for reciprocity concerning the granting of banking
licenses.

HUNGARY (see "Europe Agreements” above)

INDIA

India applies a number of important restrictions and discriminations as
regards establishment and operation in the banking, insurance and
securities markets. While foreign banks are occasionally licensed,
foreign insurance companies are not permitted to establish themselves
in India. Foreign banks cannot acquire shareholdings in Indian banks,
and they encounter discriminatory treatment in the pursuit of business
activities including discriminatory taxation. All insurance activities
are carried out by a state monopoly, and Securities houses face various
restrictions of their activities. However, despite these restrictions,
EC banks operating in India are exempt from certain burdens imposed on
local banks and are doing a relatively important amount of business in
India.



India’'s Uruguay Round offer covers only a very small proportion of the
financial sector, commitments offered are of a relatively small scale

and are limited to insurance.

INDONESIA

EC banks face a number of relatively important discriminatory
restrictions in Indonesia. As regards the establishment of all kinds of
foreign financial institutions, capital requirements are higher than
for domestic firms. Both banks, insurers and securities houses are
required to enter into joint ventures with local institutions. Foreign
banks may only acquire minority shareholdings in local banks, and they
are geographically restricted in their activities. There is
discrimination against the private insurance sector, and 75% of the
insurance business has to be placed in the country itself.

Recent reforms have been adopted allowing minority participations in
local banks. The Community expects therefore that Indonesia will table
a Uruguay Round negotiating offer which covers financial services.

JAPAN

Community financial institutions generally receive national treatment
in Japan. In a number of instances, Japan grants better than national
treatment, e.g. banks are permitted to own up to 50% of a securities
subsidiary or investment management company, and securities firms may
also own 50% of a foreign exchange business. While Japan has
progressively introduced reforms to liberalize its financial system, a
number of problems do, however, remain because of particular non-
discriminatory regulatory requirements or the traditional structure of
Japan's financial market.

In the Uruguay Round, Japan intends to bind the financial services
sector in accordance with the stronger obligation on naticnal treatment
and market access of the Understanding on commitments in financial
services with very few reservations on establishment and two minor
reservations on national treatment. The problems arising from the
regulatory or market structure (insurance brokers, combination of
activities, better access to pension funds and investment trusts,
definition of a security and prior approval of insurance contracts,
etc.), are not addressed in Japan's offer. However, regulatory reform
is the subject of proposals for new legislation currently under
consideration in the Diet. In the light of that, Japan has indicated
that if certain subjects are not suitable for multilateral negotiation,
she is willing to address the Community's concerns in the bilateral
context.

KOREA

Korea started in recent years a process of opening of its financial
markets to foreign presence, and in some cases important steps have
been taken to grant foreign institutions a fair degree of market
access. Thus, foreign banks are allowed to operate through branches in
Korea, the insurance market has been progressively opened to foreign
newcomers, and some foreign securities firms were first allowed to
establish a branch in 1991. In the areas where market access is
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granted, national treatment 1is provided with some exceptions; in
certain instances, Korean authorities have introduced measures
providing with greater flexibility for foreign institutions which are
not granted to Korean firms.

However, a number of restrictions still remain. For example, licensing
conditions are based on the application of an economic needs test in
all the financial services sector.

In the banking sector, foreign banks cannot establish subsidiaries, and
maximum foreign participation in a domestic bank is limited to 10 s%.
There are certain problems affecting the operations of foreign bank
branches, which arise from certain structural or requlatory features
rather than from discriminatory treatment.

In the insurance sector, foreign non-life insurers may not establish
subsidiaries and maximum shareholding in a domestic non-life
undertaking is limited to 20 %. Activities of foreign insurance
companies are subject to tight requlations, generally applied in a non-
discriminatory manner, which affect the ability of foreign firms to
operate in Korea.

In the securities sector, a gquota system is applied regarding the
establishment of foreign securities firms, which may only be done
through a branch or joint venture, and limitations are placed on branch
expansion. Restrictions are also imposed on foreigners investing in
Korean stocks and bonds.

Korea's Uruguay Round offer excludes certain banking activities and has
quite a number of qualifications, concerning in particular
authorization procedures. A number of problems of a regqgulatory nature
and other restrictions are in most instances considered by Korean
authorities as falling outside the scope of the Uruguay Round, and are
not dealt with in the offer.

The Community looks forward to continued liberalization in Korea on the
basis of the "blueprint® for financial reform - and to the translation
of that liberalization into binding international commitments in the
Uruguay Round.

MALAYSIA

Malaysia operates a number of important restrictions on foreign bhanks.
For the time being, no new licences are given to banks, insurance
companies and securities houses. As regards establishment by
acquisition of shares, all kinds of foreign financial institutions are
restricted to minority shareholdings. Important restrictions are
maintained on the operation and expansion of foreign firms, including a
requirement to convert all bank and insurance branches into
subsidiaries (up to 30% owned in the case of insurance).

Although EC financial institutions are at present carrying out a
relatively important amount of business in Malaysia, the impact the
newly imposed restrictions is likely to affect negatively their
operations, in particular in the insurance sector.

Malaysia's Uruguay Round offer excludes certain sectors and does not
represent a halt to the obligation to convert foreign banks and
insurance branches into subsidiaries.
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MEXICO

Foreign access to Mexico's financial markets is very limited. Under
present legislation, foreign presence is not allowed and only minority
shareholdings up to 49% in existing firms may be authorized - in
certain areas limited just to 30% -~. Mexico's Uruguay Round offer is
less than a standstill of the present situation, since Mexico it offers
to authorize foreign shareholding at a lower level than the existing
regime, respectively of 30% and 20% of foreign participation.

considerable improvement in Mexico's offer will be necessary, which
clearly reflects tactical considerations arising from their involvement
in the NAFTA (North America Free Trade Area) negotiations. As regards
the NAFTA, the Commission expects that any financial services
subsidiary of Community financial institutions will fully benefit from
NAFTA treatment in the US, Canada and Mexico.

WORWAY (see EFTA above)
PHILIPPINES

The banking and insurance market is closed to new foreign investment.
However, foreign banks are at present doing a relatively important
amount of business.

Foreign shareholding in the banking sector is restricted to 30% of
voting stock and the insurance sector is subject to a maximum of 40%,
and foreign financial institutions already established are subject to
restrictions as regards branching and expanding activities.

The Philippines Urugquay Round offer does not imply an improvement of
the present situation; in fact, it excludes most banking activities,
with the exception of advisory services and credit card companies. In
insurance, it excludes life insurance. In investment services, the
Philippines offers to allow establishment and to grant national
treatment to foreign firms, though this commitment is subject to the
application of the foreign investment law and present licensing
requirements under conditions not specified in the offer. National
treatment is unbound for the banking and insurance services covered,
and qualified by existing regulations for securities services.

POLAND (see "Europe Agreements” above)

SINGAPORE

An obvious distinction must be made between the off-shore financial
services market {which .is characterised by a very considerable foreign
presence}, and the domestic market; foreign presence is very important
on both markets. However, there has been a moratorium since 1974 on the
issue of full banking licences - to either local or foreign applicants,
and foreign-owned licensed banks cannot branch in singapore.

In the insurance area, for the time being no new companies (foreign or
local) are being registered. The Monetary Authority of Singapore has
said that the small domestic market does not justify new registrations,
and no discriminatory restriction on activity has been notified.
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In the area of securities, foreign interests may initially acquire up
to 49% of a local stockbroker - this may be increased to 70%. In 1990
special "international membership” of the Stock Exchange of singapore
was introduced for trading on behalf of non-residents.

singapore does not offer in the Uruguay Round to respect the present
market access enjoyed by foreign firms in Singapore, nor to give a
commitment not to introduce new restrictions.

SWEDEN (see "EFTA" above)
SWITZERLAND (see "EFTA"” above)

TAIWAN

Foreign institutions enjoy in Taiwan a limited degree of market access.
In banking, access 1is restricted to branches and representative
offices, and licensing conditions are very restrictive; in addition,
carrying-on of activities is restricted by multiple requirements.

Foreign access to securities business is very 1limited; foreign
securities firms are allowed to establish only minority-owned joint
ventures and, under very restrictive conditions, can open branches; and
foreign securities cannot list on the Stock Exchange. The insurance
market is currently closed to EC insurance companies.

considerable liberalisation will be necessary if EC credit institutions
and insurance companies are to be granted national treatment and
effective market access. Taiwan's expected accession to the GATT and
acceptance of the GATsS will provide an occasion for securing
multilateral commitments to such liberalisation.

THAILAND

Thailand imposes important restrictions on the establishment and
operation of EC financial institutions. The commercial banking market
at present is closed to new entrants, both foreign and domestic, and EC
banks can only operate one branch with the exception of some
grandfathered banks. Foreign ownership in Thai banks is limited to 25 %
of the capital.

In the insurance sector, no new licenses are granted, and foreign
participation in insurance companies is 1limited to 25 %. similar
restrictions exist in the securities area, where the only form of
establishment by foreign firms is in the form of minority-owned joint
ventures.

Thailand's Uruguay Round offer not only does not improve the present
situation, but also excludes the securities sector and most of the
banking sector. Reinsurance and insurance brokerage are excluded from
the offer, as well as commercial presence in non-life insurance. In
addition, Thailand has presented an MFN exemption concerning market
access for new foreign financial institutions and for a bilateral
agreement with the Us.



TUREKEY

Although EC banks are active in Turkey, a number of restrictions are
still maintained. Thus, establishment and acquisition of shareholdings
over 10 % in domestic banks and insurance companies 1is subject to
discretionary authorization; foreign bank branches are limited to five,
and there are discriminatory capital requirements for foreign banks.

Turkey offers in the Uruguay Round not to introcduce new restrictions on
foreign financial institutions for most of the financial sector, with
the exception of certain activities including pension fund management.
Further improvement towards the granting of national treatment would be
needed.

UNITED STATES

In the financial services sector, the United States has traditionally
welcomed foreign investment and pursued a policy based on the
application of national treatment to foreign firms. National treatment
is normally provided at the Federal level with only a few exceptions,
mostly not significant. A national treatment policy is also normally
pursued at the state level, although a number of states maintain
restrictions on foreign firms, especially in the banking and insurance
area. In a number of instances, some grandfathered foreign banks have
been exempted from certain restrictions applied to US banks, such as
their ability to maintain securities subsidiaries and inter-state
branches under the International Banking Act of 1978.

The most important restrictions faced by cCcommunity financial
institutions stem from non-discriminatory regulations which 1limit the
scope of permissible activities to banks or which prevent the
combination of banking and securities activities within the same
banking organization, or which limit the ability of banks to expand
across state borders. Although these restrictions have been
progressively relaxed in a number of ways, they may still prevent
community banks affiliated in the Community with insurance companies or
securities firms to set up respectively banking and insurance or
securities operations in the US. In cases where an EC insurance company
having operations in the US becomes affiliated outside the UsS with a
bank also having operations in the US, the resulting banking
organization would be obliged to divest either its banking or insurance
operations.

In February 1992 the Administration again tabled a bill which would
remove all these restrictions.

A second area of concern to EC firms relates to the possible revision
of the status of foreign bank branches in the US. Legislation adopted
last year requires foreign bank branches entering the retail deposit
market to establish as an insured subsidiary. Existing branches are
grandfathered. The Treasury and the Federal Reserve Board have also
been mandated by the same legislation to produce by the end of this
year a report on whether foreign banks generally should be required to
conduct banking operations in the US through subsidiaries rather than
through branches. If this study were to lead to further restrictions on
the activities of foreign bank branches in the Us, this could
constitute an important departure of the policy of granting foreign
banks egual competitive opportunities, formally endorsed by Congress
when it passed the International Banking Act.
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The US has offered in the Uruguay Round financial services negotiations
not to introduce new restrictions incompatible with a set of specific
national treatment and market access obligations for financial
services. However, the US has also conditionally proposed to be
exempted from the obligation not to discriminate among parties to the
services agreement; if this exemption is granted, the Us would also be
exempted from an obligation not to introduce new restrictions.

Action under Article 9(3) or 9(4) of the second banking directive (and
corresponding provisions of the insurance directives)

The Commission has examined the possibility of action under the
directives. Its conclusions are the following.

Article 9(3)

Even in countries where Community credit institutions and insurance
companies have acquired a significant market share in either absolute
terms or relative to the market share acquired by other countries,
Community institutions do not necessarily enjoy effective market access
comparable to that granted by the Community to third countries. Subject
of course to the adoption of the directive still before the Ccuncil,
very few countries allow such flexibility for both banking and
insurance in the terms of access to its market, and the form which
establishment may take (branch, subsidiary, representative office or
acquisition of holding) the same degree of freedom to expand
geographically and the same range of activities or variety of financial
product.

Thus, several countries apply non discriminatory regulatiomns which
restrict the operations and freedom to compete of financial
institutions; these may include limitations on geographical expansion,
restrictions on the financial activities which may be carried out or
segmentation of activities, in particular between banking, securities
and insurance; other examples are cases where the type of financial
products which are permitted may be limited or the introduction of new
products may be subject to restriction or a lengthy approval process,
non-discriminatory restrictions to the investment of assets, etc.

The Commission would therefore be in a position to submit a proposal to
the cCouncil for a mandate to negotiate with a view to obtaining
effective market access comparable to that granted by the community to
credit institutions from that third country. The Commission has however
concluded that such a proposal for a mandate would at present be
redundant. The Commission has in effect, in the context of the Uruguay
Round negotiations on financial services, been engaged in multilateral
negotiations which aim, at 1least 1in part, at achieving greater
competitive opportunities for Community <financial firms. Those
negotiations are not yet concluded. In the Commission's view no useful
purpose would be served by seeking at this moment a separate mandate to
negotiate to the same end under the financial services directives. The
commission will continue its informal contacts at both political and
official level with the authorities of the relevant countries to
reinforce its efforts in the GATS context.



Article 9(4)
similar considerations apply with regard to action under Article 9(4)

Article 9(4) (and the corresponding provisions of the insurance
directives) provides that where Community credit institutions do not
receive national treatment and the conditions of effective market
access are not fulfilled, the Commission may initiate negotiations in
order to remedy the situation.

In virtually every case®), the countries examined by the commission
in drawing up this report are participating in the Uruguay Round,
offering the prospect of improvements in their treatment of community
financial firms in the medium term. The Uruguay Round negotiations are
still proceeding, though unfortunately more slowly than might have been
hoped. The cCcommunity has committed itself to achieving a satisfactory
conclusion te the Uruguay Round covering the financial services sector.
It will continue to work towards this end.

The current situation of the negotiations is however not at this stage
satisfactory, given the limited extent of offers or initial commitments
in financial services by a number of negotiating partners, in combina-
tion with requests for exemptions from MFN by some of them. Further
improvements are therefore required to ensure a satisfactory outcome
both for the Community and the multilateral trading system as a whole.

The possible use of the limitation or suspension powers of Article 9(4)
has to be considered against that background. The Commission is of the
view that such recourse to Article 9(4) would be inappropriate at this
time. It would hinder rather than help the Community to achieve its
market opening objectives. It would be criticised as inconsistent with
our GATT negotiating position and it would inéVipgbly give rise to
questions as to whether the Community was negotiating in good faith. It
could have a domino effect and 1lead to possible retaliation or
additional restrictions by the Community negotiating partners. It would
also be seen as a unilateral action inconsistent with the community's
commitment to the multilateral system and declared opposition to
unilateralist action or threats thereof, by others.

The Commission therefore concludes that the most effective market
opening policy and that of most benefit to the Community's financial
services sector is to continue to use the opportunity provided by the
Uruguay Round negotiations on financial services in order to remedy
problems arising for Community credit institutions and insurance
companies. The Commission will continue to monitor progress and will
bring forward further reports to the Council as necessary. 1In
particular, the Commission will present a global report on the result
of the Uruguay Round and will also pay due attention to the implemen-
tation of the commitments entered into by third countries parties to
the agreement. The Commission naturally reserves the right to consider
in the light of the outcome of the Uruguay Round negotiations whether
further action under the third country provisions of the relevant
directives would be appropriate or necessary.

*) Taiwan has not participated in the Uruguay Round. However Taiwan
has applied to become a Contracting Party to GATT and may be
expected also to become signatory of the GATS in the same process.



EXTRACT : ’

Article 8

The competent authorities of the Member States shall inform
the Commission:

{a) of any authorization of a direct or indirect subsidiary
one or more parent undertakings of which are governed
by the Jaws of a third country. The Commission shall
inform the Banking Advisory Committee accordingly;

(b) whenever such a pircm undertaking acquires a holding
in a Community credit institution such that che latter
would become its subsidiary. The Commission shall
inform the Banking Advisory Committee accordingly.

When auchonization is granted to the direct or indirect
subsidiary of one or more parent undertakings governed by
the law of third countrics, the structure of the group shall be
specified in the notification which the competent authorities
shall address to the Commission in accordance with Article 3
(7) of Directive 77/780/EEC.

Article 9

. 1. " The Member Srates shall inform the Commission
of any general difficuities encountered by their credit
institutions in establishing themselves or carrying on banking
acdvidies in a third country.

2. Initially nolater than six months before the application
of this Directive and thereafter periodically, the Commission
shall draw up a report examining the treatment accorded to
“Communicy aredit insticutions in third countries, in the terms
. referred to in paragraphs 3 and 4, as regards establishment

and the.carrying-on of banking activitics, and the acquisition -
of holdings in chirdcountry credit institutions. The :
Commission shall submit those reports 10 the Counal,

together with any appropriate proposals.

3. Whenever it appears to the Commussion, cither on the
basis of the reports referced 1o in paragraph 2 or on the basis
of other information, that a third country 1s not granung
Community credit institutions cffective marker access
comparable to that granted by the Community to credit
mstitutions from that third country, the Commission may
submit proposals to the Coundall for the appropriate mandate
for negotiation with 2 view to obtaining comparable
competitive opportunities for Communiry creditinsatutions.
The Councit shall decide by a qualified majoricy.

ANNEX A

Articles 8 and 9 of the "Second Banking Directive"

4.  Whenever it appears to the Commission, either on the
basis of the reports referred 1o in paragraph 2 or on the basis
of other information that Community credit institutions in a
third country do not receive national aeatment offering the
same competitive opportunities as are available to domestic
credit institutions and the the conditions of effective market
access are not fulfilled, the Commission may initiate
negotiations in order to remedy the situation.

In the drcumstances described in the first subparagraph, it
may also be decided at any time, and in addidon to initiating
negotations, in accordance with the procedure laid down in
Article 22 (2), that the competent authoritics of the Member
States must limit or suspend their decisions regarding
requests pending at the moment of the decision or future
requests for authonizations and the acquisition of holdings by
direct or indirect parent undertakings governed by the laws

-of the third country in quesdon. The duration of the

measures referred to may not exceed three months.

Before the end of that chree-month period, and in the light of
the results of the negotiations, the Council may, acting on 2
proposal from the Commission, decide by a qualified
majority whether the measures shall be continued.

Such limitations or suspension may not apply to the serting
up of subsidiaries by credit institutions or their subsidianes
duly authorized in the Community, or to the acquisition of
holdings in Community credic institutions by such
insututions or subsidiaries.

$.  Whenever it appears to the Commission that one of the
sicuations described in paragraphs 3 and 4 obuains, the
Member States shall inform it at its request:

(a) of any rcquest for the authorizaton of a direct or
indirect subsidiary one or more parent undertakings of
which are governed by the laws of the third country in
question; '

(b} whenever they are informed in accordance with Article
11 that such an undertaking proposcs to acquire a
holding in a Community credit institution such that the
lacer would become its subsidiary.

This obligation to provide information shall lapse whenever
an agreement is reached with the third country referred to in
paragraph 3 or 4 or when the mcasures referred to in the
sccond and third subparagraphs of paragraph 4 ccasc to

apply.

6.  Mecasures taken pursuanc o this Article shall comply
with the Community’s obligations under any international

agreementis,  bilateral  or nululatecal,  governing

. . :
takang-up and pursuir  of the business of credin

insttutons. -



EXTRACT : pirective EEC/90/618 on motor vehicle liability insurance

Ariscle 4

The {ollowing Arnicles 2Ya and 29b shall be added to
Titde I B of Direcuve 73/238/EEC.

‘Article 29a

The competent authorities of the Member States shall
inform the Commission :

(a) of any authorization of a direct or indirect subsi-
diary, one or more parent undertakings of which
are governed by the laws of a third country. The
Commission  shall inform  the - Insurance
Commitice to be estzblished by the Council on
proposal by the Commission ;

(b) whenever such a parent undertaking acquires a
holding in a Community insurance undenaking
which would turn the latter into its subsidiary. The
Commission  shall inform  the Insurance
Commitiee to be established by the Council on
proposal by the Commussion accordingly.

When authorizaton is granted to the direct or indirect
subsidiary of one or more parent undertakings
governed by the law of third countries, the structure of
the group shall be spezified in the noufication which
the cempetent authonides shall address to  the
Commussion.

Article 296

I.  Member Swates shall inform the Commission of
any geaesal difficulues encountered by their insurance
undertakings in establishing themselves or carrying on
their activities in a third country.

2. Iniually not later than six months before the
application of this Directive, and thereafter periodi-
cally, the Commission shall draw up a report exami-
ning the treatment accorded to Community insurance
undertakings in third countries, in the terms referred
to in paragraphs 3 and 4, as regards cstablishment and
the carrying on of insurance activities, and the acquisi-
don of holdings in third-country insurance under-
takings. The Commission shall submit those reports to
the Council, together with any appropriate proposals.

3. Whenever it appears 0 the Commission, either
on the basts of the reports referred to in paragraph 2
or on the basis of other information, that a third
country is not granting Community insurance under-
takings effective market access comparable to that
granted by the Community to insurance underakings
from that third country, the Commission may submit
proposais to the Council for the appropriate mandate

for negovation with 2 view to obtaining comparable
competitive opportunities for Community insurance
undertakings. The Council shail decide by a qualified
M2}0rity.

4.  Whenever it appears to the Coinmission, either
on the basis of the reports referred 10 in paragraph 2
or on the basis of other information, that Community
insurance underiakings 1n a third country are not
tecciving national treatment offering the same compe-
titive opportunities as are available w0 domestic insu-
rance undertakings and that the conditions of effective
market access are not being fultitled, the Commussion
may inidate negotations in order (o remedy the situa-
‘don.

In the circumstances described in the first subpara-
graph, it may also be decided at any time, and in addi-
tion to initating negotiations, in accordance with the
procedure laid down in the Act esublishing the Insu-
rance Committee referred w in Artcle 29a, that the
competent authoerities of the Member States must limit
or suspend their decisions :

— regarding requests pending at the moment of the
deciston or future requests for authorizations, and

— regarding the acquisition of holdings by direct or
indirect parent undertakings govemed by the laws
of the third country in question.

The duration of the measures referred 1o may not
exceed three months.

Before the end of that three-month penod, and in the
light of the results of the negouations, the Council
may, acting on a proposal from the Commission,
decide by a qualified majority that the measures shall
be conunued.

Such limitations or suspension inay not apply 1o the
setting up of subsidiaries by insurance undertakings or
their subsidiaries duly authorized in the Community,
or to the acquisition of holdings in Community insu-
rance undertakings by such undertakings or subsidia-
ries.

5. Whenever it appears to the Commission that one
of the situations described in paragraphs 3 znd 4 has
arisen, the Member States shall inform 1t at its request :

(a) of any request for the suthorization of a direct or
indirect subsidiary, one or more parent undet-
takings of which are governed by the laws of the
third couniry in question ;

(b) of any plans for such an underaking 1o acquire a
holding in 2 Community insurance undertaking
such that the latter would become the subsidiary of
the former

This obligation 1o provide informauon shall lapse once
an agreement s concluded with the third country
referred to in paragrapbh 3 or 4 or when the measures

referred to in the second and third subparagraphs ol
paragraph 4 cease 10 apply.

6 Measures aken under this Arucle shall comph
with the Communmity’s obhigations under any nterna
vonal agreements, bilateral or mululateral, governing
the king-up and purssuit of the business of insurance
underakings’
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EXTRACT :

Arricle 9

The following Articles are added to Tite 111 B of the First
Direcuve :

‘Articie 32a

The competent authorities of the Member States shall
inform the Commission :

(a) of any authorization of a direct of indirect subsi-
diary one or more parent undertakings of which
are governed by the laws of a third country. The
Commission shall inform the Committee referred
o in Article 32b (6) accordingly ;

(b) whenever such 3 parent undertaking acquires a
holding in a2 Community insurance undertaking
which would turn the latter into its subsidiary. The
Commission shall inforrn the Committee referred
to in Arucle 32b (6) accordingly.

When authorization is granted to the direct or indi-
rect subsidiary of one or more parent undertakings
governed by the law of third countries, the structure
of the groupe shall be specified in the noufication
which the competent authorites shall address to the
Commission.

Article 32b

1. The Member States shall inform the Commis-
sion of any genersl difficulties encountered by their
insurance undertakings in establishing themselves or
carrying on their activites in a third counuy.

2. Inidally no later than six months before the date
referred to in the second paragraph of Article 30 of
Directive 90/619/EEC (Y), and thereafier periodically,
the Commission shall draw up 2 report examining the
treatment accorded to Community insurance underta-
kings in third countries, in the terms referred to in
paragraphs 3 and 4, as regards establishment and the
carrying on of insurance activities, and the acquisiton
of holdings in third-country insurance undertakings.
The Commission shall submit those reports to the
Council, together with any appropriate proposals.

3. Whenever it appears to the Commission, either
on the basis of the reports referred to in paragraph 2
or on the basis of other information, that a third
countsy is not grantung Community insurance under-
takings effective market access comparable to thar
granting Comununiry to insurance undertakings effec-
tive market access comparable 1o that granted by the
Community to insurance undertakings from that third
country, the Commission may submit proposals to the
Council for the appropriate mandate for negotiation
with a2 view to obtaining comparable competitve
opportunities for Communiry insurance undertakings.
The Council shall decide by a qualified majority.

4. Whenever it appears 1o the Commission, either
on the basis of the reports referred 1o in paragraph 2
or on the basis of other informevon, that Community
insurance undertakings in a third country are not

Directive EEC/90/619 on direct life assurance

receiving national treaument offering the same compe-
titive opportunities as are available to domestic 1nsu-
rance undertakings and that the conditions of effec-
tve market access are not bemng fulfilled, the
Commission may iniuate negotiations in order to
remedy the situation. ’

In the circumstances described in the first subpara.
graph, it may also be decided 2t any time, and in
addition to initiating negociations, in accordance with
the procedure laid down in Article 32b (6), that the
competent authonities of the Member States must
limit or suspend their decisions :

— regarding requests pending at the moment of the
decision or future requests for authorizations, and

— regarding the acquisition of holdings by direct or
indirect parent underntakings governed by the laws
of the third country in question.

The duration of the measures referred to may not
exceed three months.

Before the end of that three-month period, and in the
light of the results of the negotiations, the Council
may, acting on a proposal from the Commission,
decide by a qualified majority whether the measures
shall be conunued.

Such limitations or suspension may not 2pply to the
setting up of subsidiaries by insurance undertakings or
their subsidiaries duly authorized in the Community,
or to the acquisition of holdings in Community insu-
rance underiakings by such underntakings or subsidia-
ries.

5.  Whenever it appears to the Commission that
one of the sitvations described in parsgraphs 3 and 4
has arisen, the Member States shall inform it at its
request :

{a) of any request for the authorization of a direct or
indirect subsidiary one or more parent underta-
kings of which are governed by the laws of the
third country in question ;

(b) of any plans for such an undentaking to acquire a
holding in a Community insurance undertaking
such that the latier would became the subsidiary
of the former.

This obligation to provide information shail lapse
whenever an agreement is reached with the third
country referred to in paragraph 3 or 4 when the
measures referred 10 in the second and third subpara-
graphs of paragraph 4 cease (o apply.

6. The Commusnion  shall be  assisted by
committec composed of the representatives of the
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Member States and chaired by the representative of
the Commission.

The representative of the Commission shail submit 10
the committee a draft of the measures to be taken.
The committee shal] deliver its opinion on the draft
within 2 ime limit which the chainman may lay down
according to. the urgency of the matter. The opinion
shall be delivered by the majonicy iaid down in Artcle
148 (2) of the Treaty in the casce of decisions which
the Council is required to adopt on a proposal from
the Commission. The votes of the represennatives of
the Member States wichin the committee shall be
weighted in the manner set out in that Arucle. The
chairman shall not vote.

The Commission shall adopt the measures envisaged
if they are in accordance with the opinion of the
committee.

If the measures envisaged are not in accordance with
the opinion of the committee, or if no opinion is deli-
vered, the Commission shall, without delay, submit to
the Council a proposal relating to the measures to be
taken. The Council shall act by a qualified majonity.

If, on the expiry of a period to be lzid down in ecach
act to be adopted by the Council under this paragraph
but which may in no case exceed three months from
the date of referral 1o the Council, the Counail has
not acted, the proposed measures shall be adopted by
the Commission, save where the Council has decided
against the said measures by a simple majonry.

7. Measures aken under this Amicle shall comply
with the Community's obligations under any interna-
tional agreements, bilateral or multitateral, governing
the taking-up and pursuit of the business of insurance
undertakings.

{) OJ No L 330, 29. 11. 1990, p. S0
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ANNEJX B

pevelopment of the legal framework for the single market
in financial services

EEC Treaty

Establishment of a financial common market in the European Community is
a complex operation encompassing numerous individual sectors and sub-
sectors. Different Articles of the EEC Treaty are therefore involved.
These include the provisons on right of establishment (Article 52 et
seg.), the freedom to provide services (Article 59 et seg.) and capital
movements (Article 67 et seg.).

under the terms of the Treaty, freedom of establishment and the freedom
to provide services should in fact already have been achieved by the
end of the 12 year transitional period in 1969, and the Commission did
indeed submit for both areas the required general programmes, which
were adopted by the council in December 1961. oOn the other hand, the
Treaty's provisions on freedom of establishment and the freedom to
provide services made clear reference to capital movements, which, as
the Treaty in turn stipulated, were only to be deregqulated "to the
extent necessary to ensure the proper functioning of the common market™
(Artilce 67).

The Treaty states that freedom of establishment encompasses the taking
up and carrying out of own-account gainful activities such as the
founding and management of undertakings, in particular companies,
"subject to the chapter on capital movements" (Article 52). The link
with capital movements is made even clearer in respect of services.
Here the Treaty stipulates that the freedom of banks and insurance
companies to provide the services linked with capital movements is to
be "established in step with the gradual liberalization of capital
movements" (Article 61).

In mid-1985 the Commission presented its White Paper on completing the
internal market, which contained concrete plans for the removal of all
remaining physical, technical and fiscal barriers between the EC coun-
tries by the end of 1992, as well as related proposals for approxima-
tely 300 individual decisions.

The White Paper also outlined what remained to be done in the field of
capital movements and financial services in order to bring about a
European financial common market and called for new and stricter
criteria for application of the EEC Treaty's safequard clauses and
closer monitoring of exchange controls. It also announced an extension
of the hitherto scarcely amended 1960 and 1962 Directives on the
liberalization of capital movements.



The legal and procedural bases to enable timely achievement of _the
single European Market by 1992 were provided by a revision of the EEC
Treaty, which entered into force on 1 July 1987 as the Single European
Act. Where not already provided for in the Treaty, qualified majority
decisions were introduced for numerous decisions facing the cCouncil of
Ministers, in particular those affecting establishment of the single
European Market and the European financial common market. The role of
the European Parliament was also strengthened. The objective of
economic and monetary union was endorsed, although institutional
decisions in this area remained subject to unanimity and ratification
in the Member sStates. The Heads of Government also declared their
continued support for the objective of European political union.

The completion of the single European financial market will be streng-
thened by the creation, in accordance with the Treaty on European
Union, of a common monetary policy capable of providing a stable frame-
work, secure against external disruption, within which the benefits of
such a financial common market may unfold. Member States are now, in
accordance with greements reac hed in the Intergfovernmental conference
in Maastricht in December 1991, committed to the development of the
community in this way.

Banking

A first banking coordination Directive of 1977 (Directive 77/780/EEC)
achieved two main goals:

- it cleared away most of the obstacles to freedom of establishment
of banks and other credit institutions;

- it laid down common standards for the granting of banking licences;

It is however the second Banking cCoordination Directive (Directive
89/646/EEC) which is the cornerstone of the single market in financial
services.

It provides for a single banking licence wvalid throughout the Community
which will authorise a bank or credit institution established in one
Member State to supply its services throughout Europe either by
establishing branches in other Member States or by provision of cross-
frontier banking services to customers in other Member States. This
licence will be mutually recognized by other community banking
supervisors in all the other Member States.

The second banking directive requires that the following broad range of
banking activities be permitted and mutually recognized by the
authorities of all Member States. This will involve recognizing and
permitting not only traditional services but also some banking services
or activities which have not traditionally been associated in some
member states with banking per se. This includes, for example, trading
in securities.



List @f activities subject to mutual recognition under the second
banking Directive

1. Acceptance of deposits and other repayable funds from the public.

2. Lending (including, inter alia, consumer and mortgage credit;
factoring with or without recourse; financing of commercial
transactions including forfaiting)

3. Financial leasing.
4. Money transmission services.

5. 1Issuing and administering means of payment (e.g. credit cards,
travellers' cheques and bankers' drafts).

6. Guarantees and commitments.
7. Trading for own account or for account of customers in:

a) money market instruments (cheques, bills, CDs, etc);
b) foreign exchange;

c) financial futures and options;

d) exchange and interest rate instruments;

e) transferable securities.

8. . Participation in share issues and the provision of services related
to such issues.

9. Aadvice to undertakings on capital structure, industrial strategy
and related questions and advice and services relating to mergers
and the purchase of undertakings.

10. Money broking.

11. portfolio management and advice.

12. Safekeepiﬁg and administration of securities.
13. credit reference services.

14. safe custody services.

Three other directives were prerequisites for the completion of the
single market in the banking sector, namely the previously adopted
Directive on Annual Accounts and Consolidated Accounts (Directive
86/635/EEC) and the Directive on the Own Funds of credit institutions
(Directive 89/299/EEC), and the Solvency Ratio Directive (Directive
89/647/EEC) .

The Accounts Directive sets out special rules applying the general
provisions on the annual accounts of joint-stock companies (fourth and
seventh company-law Directives) to the banking sector. Under the Direc-
tive, credit and financial institutions are required at the end of each
financial year to publish harmonized statements of their economic and



financial situation and results in the form of a balance sheet, profit
and loss account, financial report and corresponding annex. In order to
ensure the comparability of annual accounts - and hence of the informa-
tion provided to creditors, debtors and shareholders -~ the Directive
provides for harmonization of the layout and content of balance sheet
and profit and loss account items, nomenclature, terminology and

valuation rules.

The Directive on own funds adopted in 1989 provided for a minimum
degree of harmonization of Member States' rules on own funds.

The Directive sets out the items attributable to own funds,
distinguishing between original own funds and additional own funds of
lesser status. Thus, subject to a number of conditions set out in the
Directive, own funds comprise paid-up capital reserves, revaluation
reserves, funds for general banking risks, value adjustments, the
commitments o©of the members of credit cooperatives, cumulative
preferential shares and subordinated lcan capital. Additional own funds
must not exceed the amount of original own funds. The Directive
specifies sample criteria for particular items of own funds, leaving
the Member States free to apply stricter criteria if they see fit.

The Directive on own funds is central to the Directive on solvency
ratioe which establishes common definitions and methods for their
calculation based on a provisional 8% minimum for capital and reserves.

Both these directives have taken account of the work of the Committee
on Banking Regulations and Supervisory Practices of the Bank for
International sSettlements, Basle.

INSURANCE

In 1961 an ambitious programme to realize the freedom of establishment
and the freedom to provide service was adopted in the field of
insurance.

In 1964 a directive was adopted removing the barriers to establishment
and provisions of services in reinsurance. Reinsurance was subject to
little control in the then six Member States and the directive did
little more than confirm the existing situation in the Member States
entailing no harmonisation of national rules.

l1st Generation Directives

The next generation of directives (the so called 1st generation
directives) i.e. the first Non-Life (73/239/EEC) and the first Life
(79/267/EEC) concerns the freedom of establishment in direct insurance.

In order to implement this freedom, Member States had to agree to a
number of basic principles, which were laid down in the directives.

Thus, an insurance company seeking to start business needs a prior
authorisation from the national authorities for each particular class
of business. This authorisation is only granted subject to a series of
precise conditions laid down in the directives.



As regards technical reserves and assets, these directives do not
contain any detailed rules of harmonisation. Harmonisation only takes
place as regards the goal to be achieved, i.e. member states are only
required to ensure that the undertaking will establish sufficient
technical reserves, to be covered by equivalent and matching assets
localised in each country where the business is carried out. Here - and
the same goes for general and special policy conditions - the Member
States were allowed to maintain their national rules. Thus, the
establishment directives maintained a regime of host country control.

The effect of the establishment directives was largely to confirm the
existing situation of twelve separate, compartmentalized markets

allowing countries to maintain their prudential regulatory framework.

2nd Generation Directives

The approach taken in the so-called 2nd generation of directives the
1988 non-life services directive (88/357/EEC) and the 1990 1life
directive (90/619/EEC) combined elements of both home country and host
country control.

Following a judgement by the European Court of Justice in 1986, both
directives make a distinction between policyholders who do not need
special protection when dealing with an insurance company from another
Member State and those policyholders who do. In non-life insurance the
first category can be summed up as large industrial, commercial or
professional clients who can look after themselves (large risks). 1In
life insurance it concerns policyholders who take the initiative to
enter into contact with an insurance undertaking. For these two types
of policyholder Member states agreed that they would mutually recognise
each others systems without any further harmonisation of, in parti-
cular, financial control regulations. For other policyholders, however,
in line with the cCourt's ruling, existing host country rules continued
to be applied pending further coordination as to technical provisions,
assets covering these technical provisions and general and special
policy conditions. A limited harmonisation was realized as regards, for
instance, the choice of the applicable contract law and a cooling-off
period.

Third Generation Directives

A true single market in the EC implies a market where insurance compa-
nies and intermediaries are free to operate throughout the community
either by means of establishment or freedom to provide services across
national frontiers. Competition should be based on price, the nature of
the product and the service offered. The public should be able to
choose freely from a wide range of competing products and suppliers.
Insurance companies should be subject to the same key supervisory rules
ensuring adequate prudential control and thus consumer protection.
control should be exercised by the country of location of the head
office, which also would issue the authorization valid for the whole
community. That is : full home country control and a single licence.



- 38 ~

Two directives (3rd Non-Life and 3rd Life Directives) will give access
to all 12 markets on the basis of a single licence (instead of 12
separate licenses) for establishment and free provision of services
business. Financial control will be the sole responsibility of the
State of the head office. As regards control of products Member States
will be able to maintain their provisions of contract law, but these
will remain subject to general principles of Community law as developed
by the court of Justice in Luxembourg in the above-mentioned co-
insurance cases. These will act as a filter against national
regulations unduly restricting competition on different types of
product.

The proposed directives contain rules as to the responsibilities of
home and host states and the way they have to cooperate. These concern
both the process of authorization of a new undertaking and the pruden-
tial monitoring of firms in operation. They reflect the increased
responsibilities of the home state, but do allow the host state to
initiate procedures or, in urgent cases, intervene directly, if a
company acts against its justified legal provisions.

The proposals no longer seek full harmonisation of Member States®
prudential systems and rules, but through a minimum of harmonisation,
which is at the same time necessary and sufficient will enable mutunal
recognition of what each Member State does to protect its consumers.
For certain aspects of control a Member State will be allowed to impose
stricter rules on the undertakings with a head office within its
territory, that is within its jurisdiction.

This mutual recognition will essentially be enabled by a common body of
rules concerning the calculation of technical provisions and assets
covering these technical provisions and by allowing Member States to
maintain their national contract law, subject to the jurisprudence by
the Court of Justice. Another key element of the EEC approach is the
strengthened cooperation between supervisory authorities.

The cCommission proposes to abolish prior approval and systematic
notification of policy conditions for all consumer risks just as this
is already the case for large risks and in life assurance when the
policyholder acts on bhis own initiative. A company will thus be able to
market its product without needing authorisation for each market it
enters. Given the sensitive nature of compulsory insurance, systematic
notification of these types of risks is, however, maintained.

By non-systematic notification the possibility is not excluded for the
competent authorities to ask information of a number of companies or
even the whole market at the same time, if they see prudential reasons
for doing so. What will be excluded is a legal obligation for companies
to inform the authorities any time they market a new product.
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Securities markets

The foundatiocns were laid for a European securities market by a series
of directives adopted mainly during the 1980s which provide for common
requirements on the financial information required for stock exchange
listing (Directive 79/279/EEC), and on the information to be published
regularly by listed companies (Directive 82/121/EEC). Common rules
have also been adopted on the prospectus for admission to listing,
(Directive 80/390/EEC) with mutual recognition of that listing prospec-
tus, (Directive 87/345) so that multiple 1listings will be greatly
facilitated. These measures are designed to help companies treat the
community as a single market to obtain a stock exchange listing after
equities and bonds have been issued.

Complementing these proposals the Commission secured the adoption of a
directive (89/298/EEC) which sets common standards for the prospectus
required on the issue of securities to the public.

Increased transparency of securities markets and improved investor
confidence in the fairness of their operations, (particularly with
respect to takeovers and other price sensitive information) were also
the objectives of directives on the publication of information when
major holdings of a listed company are acquired or disposed of
{Directive 88/627/EEC) and on the curbing of insider trading across the
Community (Directive 89/592/EEC).

The "UCITS"™ directive (Directive 85/611/EEC, as amended) came into
effect in October 1989. This directive allows units of undertakings for
collective investment in transferable securities to be marketed
throughout the Community, subject of course to their cowmpliance with
the minimum standards set in that instrument.

The outstanding priority at the moment in terms of the Single Market
programme is to secure adoption of the Investment Services Directive ,
to ensure that non-bank financial institutions have the same possibi-
lities, the same freedoms, to avail themselves of the Single Market as
the banking sector will have as a result of the Second Banking Direc-
tive adopted at the end of 1989 and the other banking legislation.

Alongside the Investment Services Directive, the proposal for a cCapital
Adequacy Directive is also under active negotiation in the Counsil of
Ministers and the European Parliament. The cCapital Adeguacy Directive
will lay down capital requirements for investment firms as well as the
criteria to be used for measuring onéoing risk-adjusted capital
requirements including for measurement of price or market ; it also
applies to the risks arising out of the trading portfolio of credit
institutions.
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Yreatment of Community credif institutions by Third countries accorging to Article 9 of the Second Banking Uirective

Synoptic Table

COUNTRY

AUSTRALIA

BRAZIL

CANADA

CHINA

EGYPT

INDIA

ah

ESTABLTSHHERT

The no. of “trading" (i.e. full)
ticences is restricted. Branching is
not permitted; establishment as a
merchant bank is al lowed;
tiberalization proposals have been

announced;

Closed to new foreign entrants;

Only as a Schedule 11 subsidiary;

Can only establish in 5 restricted
economic rones; ltack of transparency
in regulations;

Establishment of branches via joint
ventures with minority foreign
ownership;

only occasionally allowed; very
restrictive reciprocity policy;

KCQUTSTTIOR

Present restrictions on individual
hotdings of 10X, or 15X in some
circumstances; to be liberalized;

Maximum 50% participation;

“10/25%" rule applies i.e. maximum 25%
total foreign ownership;

Generally not allowed but up to 40%
investment in a finance company is
permitted;

ACTIVITIES

bifficulties with access to cheque clearing system;
financing of merchant banks is more costly; no
access by merchant banks to central bank
rediscounting;

Opening of new branches and expansion is subject to
regulators' discretion; prohibition on investment in
stocks and debentures;

Total assets of foreign Schedule !l banks cannot
exceed 12X of total domestic assets; lending is
based on local capital and limits are placed on
borrowing from abroad;

No lending or deposit taking in local currency;

bDiscriminatory tax treatment; ATMs only allowed in
existing branches; lending restrictions; foreign
companies not allowed to operate on stock markets;
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JTreatmént of Community credit institutions by third countries according to Article ¥V of the Second Banking Directive

Synoptic tabte (contd.)

COONTRY

INDONESIA

JAPAN

KOREA

MALAYSIA

MEXICO

ESTABLTSHRERY

Onty via joint ventures, maximum 85%
ownership, with an extremely high
capital requirement; reciprocity is
also a consideration;

Generally receive national treatment;

Economic needs test; subsidiaries not
allowed but branching is;

No new licences at present; existing
branches must incorporate locally by
October 1994;

Closed

ACQUTSTTIOR

No formal barriers but in practice
difficult;

Maximum 10X foreign participation;

Maximum 20X shareholding by a foreign
bank and overall limit of 30% foreign
shareholding;

Maximum 30X of voting shares;

AUTIVITIES

Geographical restrictions on expansion; higher
capital requirements;

Segmentation of activities; funding problems in the
inter-bank market and competition for deposits;
difficult to market new financial products; Llinks
between Japanese firms and banks; banks may own up
to 50% of a securities firm (reforms announced);
difficult access to investment trust business;
restrictions on foreign access to pension fund
management; very strict definition of securities;
transparency of licensing procedures;

Funding difficulties; competition in {ending to
domestic enterprises and for deposits in terms of
interest rates; access to ATM and clearing house
networks is restricted;

No approval given for additional branches for 15
years; controls on lending; discrimination regarding
capital requirements; unable to participate in the
ATM network; no new stock brokerage licences to be
issued;

Maximum foreign ownership of a securities firm is
30X;



Annex C, Page 3

Treatment of Community credit TASTItULiONS By third countries according to Arficte 9 of the SECond Banking Uyrective

Synoptic Table (contd.)

COONTRY ESTABUTSHMENT

PHILIPPINES Closed

SINGAPORE 87 banks hold off-shore licences -
they have limited operations in the
domestic market; ther has been a
moratorium since 1974 on all new,
full banking licences - domestic and
foreign; branching is not allowed;

TAIWAN Branching and representative offices
only - with restrictive criteria;

THATLAND New licences are not granted;
branching is not permitted;

TURKEY Subject to reciprocity;

UNITED STATES

National treatment generally granted;

ACQUTSTYTON

Maximum 30% of voting shares;

Maximum foreign shareholding of 40% of
capital; 5% limit on any one group of
foreign shareholders;

Maximum 25% foreign share ownership;

Acquisition of more than 10% is subject
to unspecified
conditions;

authorization

ACTIVITIES

Restrictions on branching and expansion; foreign
firms cannot trade in government securities;

Restrictions on  deposit-taking and
difficulties with providing ATMs; restrictions on

engaging in the securities industry;

lending;

Limited to 3 branches; {imits on 1local currency
deposits and  funding;
restrictions on investment on the stock exchange;

problems with  ATMs;

Existing banks can open only one branch;
restrictions on the operation of ATMs; maximum 25%
ownership of a securities company in order to

participate in stock brokerage activities;

Limit of 5 branches per foreign bank; high capital
requirements on branches; lending restrictions based
on branch capital;

Limits on activities permissible to banks including
insurance and securities businass; restrictions on
geographical expansion across state boundaries; some
restrictions on branching by particular states;



Annex C, Page &

T CTOONTRY ]

AUSTRALIA

BRAZIL

CANADA

CHINA

EGYPT

INDIA

INDONESIA

KOREA

HALAYSIA

tg

Treatment of Tommunity insurance undertakings by thyrd countries according Yc the Insurance Directives

Synoptic Table

ESTABLTSRRENT ACQUISTTION ACTIVITIES

Life insurance by corporate bodies Solvency reserves; Govt. monopolies in some states;

only; special reqguirements on Lloyds

underwriters;

Closed; Maximum 50% of share capital and 1/3 of Discrimination regarding state insurance contracts;

voting capital; reinsurance is a state monopoly;

By branch or subsidiary; "10/25%" rule applies i.e. maximum 25% Additional assets required; limitations on

foreign ownership; investment;

Closed except for Free Zone Area; Reinsurance is a state monopoly; compulsory cession
of 30% to this company;

State monopoly;

Ontly as joint venture; Maximum 85% ownership; Additional capital requirements; 75% of reinsurance
must be ptaced in Indonesia; investment
restrictions;

Life insurance branches, joint 20% maximum in non-life companies; Tight regulation of policies and tariffs; absence of

ventures and subsidiaries allowed; brokerage system; difficulties in motor insurance;

economic needs test; non- Life reinsurance must effectively be placed with the
insurance cannot establish KRIC;

subsidiaries;

No new licences; Maximum 49% participation; Lioyds underwriters limited to reinsurance;
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Treatment of Tommunity Ynsurance undertakings by third countries according to the Tnsurance Directives
Synoptic table (contd.)

COURTRY ESTABLTSRAERT ACTUTSTYTON ACTTVITIES
MEXICO Closed; Maximum 20%; State owned enterprises must wuse state owned

insurance companies;

PHILIPPINES New firms not allowed; Maximum 40% foreign shareholding; Foreign firms cannot insure government property;
. priority cession of reinsurance to domestic

companies;
SINGAPORE No new companies at present;
TAIWAN Closed to foreign insurance
companies, except US;
THAILAND No new licences; Maximum 15% foreign participation; Cannot conduct the business of an insurance broker
or agent;
TURKEY In principle, national treatment is Compulsory cession of reinsurance to a government
granted; reinsurance company;

UNITED STATES In principle, national treatment is
granted, but difficulties if
insurance co. is associated with a
bank; a majority of states prohibit
the operation of state-owned
insurance undertakings;






