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COUNCIL

DECISION No 1/2000 OF THE ACP-EC COMMITTEE OF AMBASSADORS
of 28 February 2000
on transitional measures valid from 1 March 2000

THE ACP-EC COMMITTEE OF AMBASSADORS,

Having regard to the Fourth ACP-EC Convention signed at
Lomé on 15 December 1989 as amended by the Agreement
signed in Mauritius on 4 November 1995, and in particular
Article 366(3) thereof,

Having regard to the Decision of the ACP-EC Council of Minis-
ters of 8 December 1999 delegating powers to the ACP-EC
Committee of Ambassadors for the purpose of adopting trans-
itional measures on the expiry of the Fourth ACP-EC Conven-
tion,

Whereas:

(1)  The Fourth ACP-EC Convention expires on 29 February
2000; .

(2) The new partnership agreement between the
Community and its Member States, on the one hand,
and ACP States, on the other hand, which is to be signed
at Suva on 8 June 2000, cannot enter into force on the
above date;

(3 Itis appropriate to extend most of the provisions of the
Fourth ACP-EC Convention as transitional measures
valid until 1 August 2000 and, at the same time, to
apply the trade arrangements of the partnership as trans-
itional measures;

(4 At its first meeting after the partnership agreement has
been signed, the Council of Ministers will take a decision
on the transitional measures applicable between 1
August 2000 and the entry into force of the partnership
agreement,

HAS DECIDED AS FOLLOWS:

Atticle 1

Subject to Articles 3 and 4, all the provisions of the Fourth
ACP-EC Convention and of the acts adopted pursuant thereto
shall continue to apply from 1 March to 1 August 2000.

Article 2

At its first meeting after the partnership agreement has been
signed, the Council of Ministers shall decide on the transitional
measures applicable from 1 August 2000 until the entry into
force of the partnership agreement. Those measures shall
include the continued application of the trade arrangements
referred to in Article 3.

Atticle 3

By way of derogation from Article 1, the provisions concerning
the arrangements applicable during the preparatory period to
imports of products originating in ACP countries, as listed in
the Annex hereto (!), which will be annexed to the partnership
agreement, shall be applied as transitional measures from 1
March 2000 to 1 August 2000.

Article 4

Notwithstanding Article 91 of the Fourth ACP-EC Convention,
the Committee on Industrial Cooperation is hereby authorised
to appoint, as soon as possible before 1 August 2000,
following a fair and transparent selection procedure, two
Deputy Directors of the Centre for the Development of
Industry (CDI) for the transitional period up to 31 August
2002. At the end of that period, the Committee of Ambassa-
dors, acting on the basis of recommendations from the Execu-
tive Board, shall take a decision, within the framework of the
future guidelines for the Centre for the Development of Enter-
prise (CDE), on the CDE's final structure and establishment
plan.

() This annex will be published as soon as possible.



4.

Article 5
The ACP States, the Member States and the Community shall each take such measures as are required for
the implementation of this Decision.
Article 6
This Decision shall enter into force on 1 March 2000.
It shall apply until 1 August 2000.

Done at Brussels, 28 February 2000.
For the ACP-EC Committee of Ambassadors
The President
V. VALENTE
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DECISION No 2/2000
OF THE ACP-EC COMMITTEE OF AMBASSADORS
of 28 February 2000

on the appointment of the Director
of the Technical Centre for Agricultural and Rural Cooperation (CTA)

THE ACP-EC COMMITTEE OF AMBASSADORS

Having regard to the Fourth ACP-EC Convention, as modified by the Agreement signed in Mauritius
on 4 November 1995, and in particular Article 53, and to Article 1 of the Decision of the Committee of
Ambassadors adopted on 29 February 2000 regarding transitional measures to be applied from

1 March 2000 thereof,,



Whereas:

(1)  Asprovided for in Article 53(6) of the Fourth ACP-EC Convention, the Centre is to be headed
by a Director who is to be appointed by the ACP-EC Committee of Ambassadors.

(2)  The ACP States have proposed that Mr Carl Barrington GREENIDGE be appointed to the post
" of Director of the Technical Centre for Agricultural and Rural Cooperation for the period
1 March 2000 to 31 August 2002,

HAS DECIDED AS FOLLOWS:

Sole Article
Without prejudice to subsequent decisions which the Committee may be called upon to take in the
framework of its prerogatives, Mr Carl Barrington GREENIDGE is hereby appointed to the post of

Director of the Technical Centre for Agricultural and Rural Cooperation with effect from
1 March 2000 and until 31 August 2002.

Done at Brussels, 28 February 2000

For the ACP-EC Committee of Ambassadors
The President
V.VALENTE
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DECISION No 1/2000
OF THE ACP-EC COMMITTEE ON INDUSTRIAL COOPERATION
of 28 February 2000

on the appointment of the Director
of the Centre for the Development of Industry

{HE ACP-EC COMMITTEE ON INDUSTRIAL COOPERATION,

Having regard to the Fourth ACP-EC Conveﬁtion, signed at Lomé on 15 December 1989, as
~mended by the Agreement signed in Mauritius on 4 November 1995, and in particular Article 91

thereof,
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‘Whereas:

(1) As provided for in Article 91 of the Fourth ACP-EC Convention, the Centre shall be headed by
a Director who shall be appointed by the Committee on Industrial Cooperation.

(2) The EU Member States have proposed that Mr F. MATOS ROSA be appointed to the post of
Director of the Centre for the Development of Industry,

HAS DECIDED AS FOLLOWS:

Sole Article
Without prejudice to subsequent decisions which the Committee may be called upon to take in the
framework of its prerogatives, Mr F. MATOS ROSA is hereby appointed Director of the Centre for

the Development of Industry with effect from 1 March 2000 and until 31 August 2002.

Done at Brussels, 28 February 2000

For the ACP-EC Committee on Industrial Cooperation
The Co-Chairmen

1. BASSONG C. QUINA
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COMMISSION DECISION No 283{2000/ECSC
of 4 February 2000
imposing a definitive anti-dumping duty on imports of certain flat rolled products of iron or
non-alloy steel, of a width of 600 mm or more, not clad, plated or coated, in coils, not further
worked than hot-rolled, originating in Bulgaria, India, South Africa, Taiwan and the Federal
Republic of Yugoslavia and accepting undertakings offered by certain exporting producers and
terminating the proceeding concerning imports originating in Iran

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the Esropean Coal and
Steel Community,

Having regard to Commission Decision No 2277[96 /ECSC of
28 November 1996 on protection against dumped imports
from countries not members of the European Coal and Steel
Community (), as amended by Commission Decision No
1000/99/ECSC (3, and in particular Articles 8 and 9 thereof,

After consulting the Advisory Committee,

Whereas:
A. PROCEDURE

1. Initiation

()  On 7 January 1999, the Commission announced by
means of a notice (hereinafter referred to as the 'Notice
of Initiation’) published in the Official Joumal of the Euro-
pean Communities () the initiation of an anti-dumping
proceeding with regard to imports into the Commun::ly
of certain flat rolled products of iron or non-alloy steel,
of a width of 600 mm or more, not clad, plated or
coated, in coils, not further worked than hot-rolled,
originating in Bulgaria, India, Iran, South Africa, Taiwan
ang the Federal Republic of Yugoslavia (hereinafter
referred to as ‘Yugoslavia).

()  The proceeding was initiated as a result of a complaint
lodged by Eurofer on behalf of Community producers
representing a major proportion of the total Community
production of the product concemed within the
meaning of Articles 4(1) and 5(4) of Commission
Decision (EC) No 2277/96(ECSC, hereinafter referred to
as the Basic Decision’. The complaint contained
evidence of dumping of the product concemed and of
material injury resulting therefrom, which was consid-
ered sufficient to justify the initiation of a proceeding.

2. Investigation

(%  The Commission officially advised the exporting produ-
cers in the exporting countries (hereinafter referred to as
the ‘exporting producers’) and importers as well as their
representative associations known to be concerned, the
representatives of the exporting countries and the

1) O] L 308, 20.11.199, p. 11,
o] L 122, 12.5.1999, p. 35.
% O C 4, 7.11999, p. 3.

{4)

&)

(6)

complaining Community producers of the initiation of
the proceeding. The Commission sent questionnaires to
all these parties and to those who made themselves
known within the time limit set in the Notice of Initia-
tion. Pursuant to Article 6(5) of the Basic Decision, the
Commission also gave the parties directly concerned the
opportunity to make their views known in writing and
to request a hearing.

Certain exporting producers, complaining Community
producers and importers submitted comments in
writing.

All interested parties who requested a hearing within the
time limit set and who indicated that they were likely to
be affected by the result of the proceeding and that J"m
were particular reasons why they should be heard, were
granted such a hearing.

All parties were informed of the essential facts and
considerations on the basis of which it was intended to
recommend

(i) the imposition of definitive anti-dumping duties on
imports from Bulgaria, India, South Africa, Taiwan
and Yugoslavia,

(ii) the acceptance of an undertaking offered by an
exporting producer in Bulgaria and

(iii) the termination of the proceeding against imports
from Iran.

In accordance with the provisions of Article 20 of the
Basic Decision parties were also granted a period within
which they could make representations subsequent to
this disclosure.

The oral and written comments submitted by the parties
were considered and, where appropriate, the definitive
findings have been modified accordingly.

The Commission sought and verified all the information
it deemed necessary for the purpose of a definitive deter-
mination,

Verification visits were carried out at the premises of the
following companies:

G Linine C . 1.
4 -4 4

— Aceralia Corporacion Sid., Madrid, Spain
— British Steel Plc, London, United Kingdom
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— Cockerill Sambre SA, Brussels, Belgium

— Hoogovens Steel BV, Ijmuiden, Netherlands
— ILVA Spa, Genoa, ltaly

— Sidmar NV, Gent, Belgium

®
— Salzgitter AG, Salzgitter, Germany
— Stahlwerke Bremen GmbH, Bremen, Germany
— SOLLAC, Paris, France
— Thyssen Krupp Stahl AG, Duisburg, Germany
Exporting producers:
(a) Bulgaria
Kremikovtzi Corp, Sofia
(b) India
Essar Steel Ltd, Hazira
(]
Tata Iron & Steel Company Ltd, Calcutta
Steel Authority of India Ltd, New Delhi
(c) Iran
Mobarakeh Steel Company, Esfahan
(d) South Africa
Iscor Ltd, Pretoria (10
Highveld Steel & Vanadium Corp Ltd, Witbank
(e) Taiwan
China Steel Corp, Kaohsiung
Yieh Loong Enterprise Co., Ltd, Kaoshiung
(f) Yugoslavia
In view of the particular situation in Yugoslavia,
no investigation was carried out at the premises
of Sartid a.d., the only exporting producer in that
country that made itself known to the Commis-
sion.
Unrelated importer — user company in the Community:
Marcegaglia Spa, Gazoldo degli Ippoliti, Italy
Importers related to the exporting producers:
(a) Iram: Ascotec GmbH, Diisseldorf, Germany (11
frasco s.rl, Genova, Italy
Tara Steel Trading GmbH, Disseldorf,
Germany
Unitech Steel (UK} Ltd, London,
United Kingdom
(b) South Africa:

Macsteel  Intenational UK  Ltd,
London, United Kingdom

Macsteel International Belgium NV,
Antwerpen, Belgium

Macsteel International  Stahlhandel
GmbH, Dissseldorf, Germany

The investigation of dumping covered the period from 1
January 1998 to 31 December 1998 (hereinafter
referred to as the ‘investigation period’). The examination
of injury covered the period from 1 January 1995 up to
the end of the dumping investigation period (hereinafter
also referred to as the ‘period examined).

B. PRODUCT CONCERNED AND LIKE PRODUCT

1. Product concerned

The product concerned is certain flat rolled products of
iron or non-alloy steel, of a width of 600 mm or more,
not clad, plated or coated, in coils, not further worked
than hot-rolled (hereinafter ‘hot-rolled coils). This
product is currently classifiable within CN codes
7208 10 00, 7208 2500, 7208 26 00, 7208 27 00,
7208 36 00, 7208 37 10, 7208 37 90 (*), 7208 38 10,
7208 38 90, 7208 39 10, 7208 39 90.

Hot-rolled coils are generally obtained in steel mills by
hot rolling semi-finished steel products after the final
rolling pass or after pickling or continuous annealing.
Hot-rolled coils are wound into a regular coil.

For steel mills, which produce a great range of flat
products of steel, hot-rolled coils are used as a pre-
material for manufacturing other steel products (wide
and narrow strips, all cold rolled products, tubes, etc.).
Hot-rolled coils can be of various grades and dimen-
sions. The vast majority of imports from third countries
into the Community consist of ‘structural steels’ (such as
§235 and $275 according to ‘Euronorm’ EN 10025) and
‘mild steels’ (such as DD11, DD12, DD13 according to
EN 10011 and the ‘Deutsche Industrie-Norm’ DIN 1614/
1). Coils are conventionally between 1.5 and 15 mm
thick and from 600 to 2050 mm wide. Each of the CN
codes listed above corresponds to a specific product type
as differentiated by width and thickness within the
above ranges.

The product concerned is also classified into two distinct
categories according to its finishing: black hot-rolled
coils (hereafter referred to as ‘black coils) which are the
basic product and pickled hot-rolled coils (hereafter
referred to as ‘pickled coils) which, after being hot-
rolled, go through an additional surface treatment called
pickling. The distinction between black coils and pickled
coils is also reflected in the structure of the combined
nomenclature as coils classified under the two categories
belong to specific and separate CN codes.

() See corrigendum published in O] C 27, 2.2.1999, p. 30.
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13)

(14

{15)

(16)

1n

Although imports from the countries concerned are
mainly black coils, the investigation showed that
imports cover all the CN codes and thus all the different
products listed above. Notwithstanding the fact that each
CN code corresponds to a distinguishable type of hot-
rolled coil, it was found that they all have identical or
similar physical and technical characteristics, uses and
applications. Accordingly, all types of hot-rolled coils
form one single product falling under the CN code listed
in recital (9) above.

2. Like product

The investigation has shown that the hot-rolled coils
imported from the countries concerned are identical to
or comparable to the Community-produced products, in
particular in terms of the grades and the range of dimen-
sions available.

Some exporting producers claimed that the product
concerned which they produce and sell is not inter-
changeable and not comparable as such with the
Community-produced product. They claimed that the
production process of the Community producers was
more advanced and even used different technology, thus
producing a higher quality product. They mentioned
that users sometimes had to re-roll the imported prod-
ucts before they could be processed further. They there-
fore claimed that their product was not a like product to
that of the complaining Community producers.

Obviously, any difference in the production process
resulting in surface or chemical defects may lead to a
lower market value. However, the investigation showed
that, in general both the Community-produced product
and the imported product still have the same basic
physical characteristics and uses, even though the prod-
ucts are not identical, in particular in terms of quality,
across suppliers and across shipments of a given
supplier. This, however, cannot lead to the conclusion
that hot-rolled coil imported from the countries
concerned is not a like product to that produced by the
Community industry and sold in the Community.

The investigation also showed that the grades and
dimensions of the product concerned imported from the
countries concerned are identical or comparable to the
products sold on the domestic market of the countries
concerned.

On this basis, it was concluded that hot-rolled coils
produced in the countries concerned and sold on the
domestic markets of these countries, hot-rolled coils
exported to the Community from these countries and
hot-rolled coils produced and sold by the complaining
Community producers on the Community market, are
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(18)

(19)

(20)

alike within the meaning of Article 1(4) of the Basic
Decision.

C. DUMPING

1. Normal Value

In order to establish normal value, it was first deter-
mined for each of the cooperating exporting producers
whether the total volume of the domestic sales of the
product concerned was representative in accordance
with Article 2(2) of the Basic Decision, i.e. whether these
sales represented at least 5 % of the sales volume of the
product concerned exported to the Community.

It was then examined for each exporting producer
whether total domestic sales of each product type
constituted 5 % or more of the sales volume of the same
type exported to the Community.

For those product types meeting the 5% test, it was
established whether sufficient sales had been made in the
ordinary course of trade in accordance with Article 2(4)
of the Basic Decision.

Where, per product type, the weighted average selling
price was equal to or higher than the weighted average
unit cost and where the volume of domestic sales equal
to or above unit cost represented at least 80 % of sales,
normal value was established on the basis of the
weighted average prices actually paid for all domestic
sales. Otherwise, normal value was established on the
basis of the weighted average prices actually paid for the
profitable domestic sales only unless, per product type,
the volume of profitable transactions was lower than
10% of the sales volume.

For those product types where the volume of domestic
sales was lower than 5 % of the volume exported to the
Community, or where the volume of profitable domestic
sales was less than 10 %, domestic sales of those product
types were considered insufficient within the meaning of
Article 2(3) of the Basic Decision and were therefore
disregarded. In these cases, normal value was based on
the weighted average of the prices charged by other
exporting producers in the country concerned, if they
had representative domestic sales of the corresponding
product type made in the ordinary course of trade in
accordance with Article 2(1) of the Basic Decision.

Where, per product type, there were insufficient sales or
no representative domestic sales by other exporting
producers in the country concerned, normal value was
constructed on the basis of the costs of manufacturing
incurred by the exporting producer concerned for the
exported product type in question plus a reasonable
amount for selling, general and administrative (SG&A)



1)

(22)

@23

24

(25)

costs and profits in accordance with Article 2(3) and (6)
of the Basic Decision. In general, for each exporting
producer, the SG&A were based on its representative
domestic sales and the profit margin based on its repres-
entative domestic sales made in the ordinary course of
trade. However, in one case, there was only one cooper-
ating exporting producer in the country concerned
without representative domestic sales. Therefore, the
weighted average of the SG&A and profit of the other
cooperating exporting producers were used, to the
extent that these producers had representative sales and
sales in the ordinary course of trade respectively.

2. Export price

Where export sales to the Community were made
directly to indigendent importers export prices were
established on the basis of the prices actually paid or
payable by these importers in accordance with Article
2(8) of the Basic Decision.

Where export sales were made to importers in the
Community which were related to the exporting

roducer, the export prices were constructed on the
gasis of the prices at which the imported products were
first resold to independent buyers in the Community, in
accordance with Article 2(9) of the Basic Decision.
Adjustments were made for all costs incurred between
importation and resale, including a reasonable margin
for SG&A plus profit.

3. Comparison

For the purposes of a fair comparison due allowance, in
the form of adjustments, was made for differences
claimed under Article 2(10) of the Basic Decision and
demonstrated to affect price comparability. On this
basis, adjustments were made with regard to import
charges and indirect taxes, discounts, rebates, transport,
insurance, handling, loading and ancillary costs, packing,
credit, after-sales costs and commissions.

Two companies in India claimed an allowance for
import charges. Pursuant to Article 2(10)(b) of the Basic
Decision these requests were partially granted to the
extent that it was proved that the materials on which
import duties were payable had been physically incor-
porated into the products concerned sold on the
domestic market and that the import duties had not
been collected or refunded in respect of the product
exported to the Community.

One Indian company requested an adjustment for differ-
ences in quantities on the grounds that the quantities
sold per invoice on the domestic market were smaller
than the quantities sold shipment on the
Community market. It was claimed that sales to the
Community were made at a lower price due to the larger
quantities involved. Since no link was demonstrated
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with discounts or rebates, as required by Article 2(10)(c)
of the Basic Decision, this request had to be rejected.

The two exporting producers in South Africa contended
that various rebate schemes applied to domestic sales of
the product concemed and that the normal value should
be reduced accordingly. Adjustments could only be
made to the extent that their link with the sales under
investigation was proved.

The exporting producer in Yugoslavia claimed that the
value of their exports should be calculated using the
alleged market exchange rate. However, as the rate used
in the financial accounts was the official exchange rate
and as the companies were not able to present sufficient
evidence demonstrating that the correct rate to be used
was the market exchange rate, it was decided to use the
official exchange rate to calculate the export price.

4. Dumping margins

a) General method

In accordance with Article 2(10) and (11) of the Basic
Decision, the dumping margins were established on the
basis of a comparison between the weighted average
normal value per product type and the weighted average
export price at ex-factory level for the same product
type and at the same level of trade.

For exporting producers concerned by the proceeding
who did not reply to the Commission’s questionnaire,
did not make themselves known or did not supply
necessary information during the investigation, the
dumping margin was determined on the basis of the
facts available in accordance with the provisions of
Atrticle 18(1) of the Basic Decision.

A comparison of Eurostat figures with the data on the
volume of exports to the Community supplied by the
coogerating exporting producers was made in order to
establish per exporting country concerned the level of
cooperation in the current investigation. As a result, for
all countries subject to investigation, with the exception
of Taiwan, it was found that the overall level of coopera-
tion was high. The Commission therefore considered it
appropriate to set the dumping margin for the non
cooperating companies at the level of the highest indi-
vidual dumping margin established for a cooperating
exporting producer in the country concemed, since
there was no reason to believe that a non cooperating
exporting producer had dumped at a level lower than
the highest level found. Since for Taiwan the level of
cooperation was found to be low, in fact significantly
below 50 %, the level of the residual dumping margin
was set at the level of the highest quarterly dumping
margin found in that country.
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The above approach was also considered necessary in
order to avoid creating a bonus for non-cooperation and
an opportunity for circumvention.

b) Dumping margins per country

The dumping margins, exp d as a percentage of the 68
CIF price at Community frontier level, are:

Bulgaria

Kremikovtzi Corp 27,1%

Residual 27,1%

India

Essar Steel Ltd 55,8%

Steel Authority of India Ltd 56,3 % (39)
Tata Iron & Steel Company Ltd 294 %

Residual 56,3 %

South Africa

Iscor Ltd 478%

Highveld Steel & Vanadium Corp Ltd 37.8%

Residual 47,8%

Taiwan

China Steel Corp 88% (40)
Yieh Loong Enterprise Co Ltd 21%

Residual 30,3%

Yugoslavia

Sartid a.d. 56,1 %

Residual 56,1%

fran

(41)

As set out in recital (69) below, it was found that the
imports from Iran were below the de minimis threshold
foreseen in Article 5(7) of the Basic Decision. Therefore,
it was not considered necessary to carry out a dumping
determination with respect to this country.

D. COMMUNITY INDUSTRY

1. Determination of the relevant Community
market

For the purposes of establishing whether the
Community industry had suffered injury and, in this
context, for determining consumption and the various
economic indicators related to the situation of the
Community industry, it had to be examined whether

production of this industry destined for the captive
market should be excluded for the purposes of this
analysis or whether injury and consumption should be
assessed in relation to the entire production of the
Community industry.

There are sixteen producers of hot-rolled coils in the
Community, Around 70 % of the hot-rolled coils manu-
factured by these producers are used in a captive market,
i.e. they are further transformed by these producers in
an integrated process (hereinafter referred to as ‘captive
market). These hotrolled coils follow an internal
process of transfers to downstream processing works,
for which no invoices are issued since the transfers
occur within the same legal entity. The remaining
production (hereinafter referred to as ‘free market) is
sold to both related and unrelated parties.

In this respect, the com(glainam claimed that two sepa-
rate markets should be distinguished. It claimed that the
hot-rolled coils destined for a captive market were not in
direct competition with dumped imports. Con:(;]uemly,
the imports subject to investigation could not affect this
market. In paralle], the complainant has claimed that the
remaining production was sold on the free market
where competition with dumped imports takes place.
The main purchasers on the free market are independent
coldrolling mills such as tube makers, steel service
centres (hereinafter referred to as ‘SSC's), steel merchants
and stockholders. Only the hot-rolled coils sold on the
free market are subject to the complaint.

Exporting producets and importers of hot-rolled coils
onto the Community market claimed that the definition
of the product concerned and the like product covered
all hot-rolled coils. They claimed in particular that there
was no clear separation between tge captive and free
markets and that the definition of the free market made
by the complainant was arbitrary. They therefore

quested that the of the Community market
should include the captive market and the free market
taken together.

In support of this claim, reference was made to the
Gimelec judgment (') of the European Court of Justice.
They stated that in the above-mentioned ruling, the
Court referred to the following factors to rule out the
existence of two separate markets:

— the product concerned was sold on the same market
and used for the same purposes;

— the Community producers sold the product
concemed both to related and unrelated customers
and charged more or less the same price;

— companies on the downstream market used to buy
the product concerned not only from related
Community suppliers but also from importers or
other unrelated producers.

() Case No C-315-90 of 27.11.1991
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Some exporting producers claimed that, in the light of
the above judgement, the legal conditions to separate the
markets were not met in the present case. They consid-
ered that Community producers could choose,
depending on market conditions, to sell alternatively to
the free and captive markets since Community produc-
tion of the two categories of hot-rolled coils is alike. It
was claimed that the alleged movements between the
two segments of the market legally prevented the exclu-
sion o? part of Community production from the exam-
ination of injury, and in particular from Community
consumption,

In this respect the Commission made the following find-
ings:

(a) Given the high level of integration existing in the
stee! industry in general and in the production of the
product concerned in particular, the Community
producers of the product concerned merely physi-
cally transferred, without invoicing, hot-rolled coils
intended for the captive market. No invoices were
issued since the parties involved did not have seg;;
rate legal identities. As a result, there were, withi
the captive market, no prices for transfers compar-
able to those in the free market.

(b) The Community industry did not produce for stock-
piling hot-rolled coils which could subsequently be
delivered either for captive use or sold on the free
market. This is because all users of hot-rolled coils,
including the integrated processes of the Community
industry, have technical constraints for the produc-
tion of downstream products. As a result, move-
ments, if any, of hot-rolled coils between the two
markets are insignificant.

(c) The investigation showed that the integrated
Community producers did not purchase the product
concerned for the captive market from independent
parties inside or outside of the Community. As a
result hot-rolled coils intended for the captive
market were not in competition with other hot-
rolled coils available in the Community. Con-
sequently, the captive market can clearly be distin-
guished from the free market.

On this basis the Commission considers that the separa-
tion between the free and the captive market is fully in
line with the requirements of the Basic Decision and the
Community institutions past practice.

For the purposes of establishing the economic indicators
relevant for the injury analysis such as development of
sales, profitability, etc, the Commission considered
ether sales from Community producers to related
arties having separate legal entities, should in general
ge included in the determination of the free market. It
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was found that such sales were made at more or less the
same prices as those charged to independent parties. In
additig:l.: in line with c::;lgs by ceniiege exportigg produ-
cers the investigation has confirmed that these related
parties are free to source their purchases from either
related or unrelated suppliers in or outside the
Community. Consequently, it was concluded that sales
from Community producers to related parties having
separate legal entities were in competition with sales
from independent suppliers such as those located in the
countries concerned and that these sales should there-
forekl;e included in the determination of sales in the free
market.

One C ity producer claimed, however, that its
sales to related parties should be considered as belonging
to the captive market. It was argued that the prices
invoiced to its related parties were not the market prices
and were significantly different from those applied to
independent customers. The producer added that the
parent company did not allow any related parties to
purchase hot-rolled coils from independent parties on
the free market. Consequently, hot-rolled coils sold to
related parties were not affected by any direct
competition from other hot-rolled coils. They should
thﬁfom be excluded from the determination of the free
market.

The investigation confirmed that the policy of that
Eroup was not to allow its related parties to purchase

ot-rolled coils on the free market. Furthermore, the
analysis of sales prices showed that the prices invoiced
to these related parties were in many instances signifi-
cantly different from market prices charged to indepen-
dent parties. Moreover, all the sales were made to related
users who used the products captively without reselling
them onwards, as such. Consequently, the Commission
concluded that the sales of the hot-rolled coils
concerned could not be considered as being sold on the
free market and should therefore not be included in the
determination of the free market.

In conclusion, hot-rolled coils used by Community
producers as pre-material for further transformation in
an integrated process within one single legal entity were
considered to be part of a captive market. The same
applies to sales by the aforementioned Community
producer who could demonstrate that its sales to a
related customer did indeed belong to a captive market.
All other sales of the producers in the Community were
considered to be part of the free market. Consequently,
the situation of the Community industry in terms of the
development of the various economic indicators such as
production, sales, market share and profitability was
examined with respect to the free market.
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It should be noted that the above findings regarding the
separation and the determination of the above markets
are reflected in the data collected in the framework of
the ECSC Treaty, in particular for the surveillance of the
steel markets. Indeed, such data differentiates the use of
the hot-rolled coils basically along the same lines.

2. Definition of the Community industry

a) Total Community production

Several exporting producers claimed that a number of
producers in the Community should be excluded from
the definition of Community production given that they
had imported hot-rolled coils from the countries
concerned.

The Commission found that none of the producers
investigated had imported hot-rolled coils from the
countries concerned during the period examined.
However, certain SSC's and tube producers related to
these Community producers had made such imports
during that period.

In line with the findings on the definition of the relevant
Community markets outlined in recitals (37) to (49), the
investigation confirmed, however, that these related
parties had acted independently from the producers
related to them in their operations on the free market.
Consequently, the purchases could not affect the status
of the said companies as Community producers of the
product concerned.

Accordingly, it was considered that there were no
grounds for excluding any producers from the definition
of Community production of hot-rolled coils. In accord-
ance with Article 4(1) of the Basic Decision all sixteen
producers operating in the Community market represent
total Community production.

b) Community industry

The complaint was lodged on behalf of eleven out of the
sixteen Community producers of hot-rolled coils while
the remaining five supported the complaint.

The Commission received ten replies to questionnaires
from the complainant Community producers. One small
producer decided not to provide the Commission with a
response.

Two of the ten Community producers that replied to the
Commission's questionnaire, were unable to provide all
data requested during the investigation in a format
which would allow its aggregation with the data avail-
able for the other Community producers.

Some exporting producers claimed that at least one
Community producer included in the definition of the
Community industry set out above received preferential
treatment in relation to the requirements imposed on
interested parties during anti-dumping investigations. In
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particular they argued that the said Community
producer did not provide the Commission with a reply
to its questionnaire within the statutory deadlines for the
imposition of provisional duties. They considered that
this constitutes discriminatory treatment and violates
Article 6(2) of the Basic Decision.

It should be noted that all the Community producers
included in the definition of the Community industry
replied to the C ission's questionnaire within the
deadlines set forth in the Basic Decision and therefore
within the deadline for the imposition of provisional

The Commission considers that all i d
parties in the present proceeding in similar situation
were given equal treatment. Consequently, any claims
suggesting an infringement to Article 6(2) of the Basic
Decision and discriminatory treatment by the Commis-
sion are not founded.

In conclusion, the eight Community producers having
fully co in the investigation make up the
Community industry for the purposes of this proceediny
and they accounted for around 65% of the tocﬁ
Community production of the product concerned.

These producers are accordingly considered as the
Community industry and are referred to as such herein-
after as they represent a major proportion of total
Community production within the meaning of Article
4(1) of the Basic Decision.

E. INURY

1. Apparent consumption

Apparent consumption of hot-rolled coils in the
Community was established on the basis of the total
sales made by the 16 Community producers on the free
market and total imports of the product concerned into
the Community as indicated in the Eurostat import stat-
istics and the exporting producers' replies to the ques-
tionnaires.

From 1995 up to the investigation period, apparent
consumption in the Community increased by 9%,
namely from 18,4 million tonnes to 20,1 million
tonnes. In 1995 the free market was characterised by
exceptionally high sales prices and good demand, partic-
ularly for Community-produced hot-rolled coils. The
following year, however, the volume of the market
decreased by 11 %.

Between 1996 and the investifation period, apparent
consumption increased steadily. The main growth
occurred between 1996 and 1997 when the market
increased by 22 %. Between 1997 and the investigation
period, it increased by only 0,4 %.
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2. Imports from the countries concerned

a) Negligible imponts

Based on the provisions of Articles 3(4) and 5(7) of the
Basic Decision, the assessment of whether or not
imports were negligible was made in relation to
apparent consumption of the product concerned on the
Community market.

On the basis of Eurostat statistics imports originating in
three exporting countries, namely India, Iran and South
Africa, were slightly above the 1 % threshold foreseen in
Article 5(7) of the Basic Decision.

Iran claimed that it was inappropriate to use Eurostat
statistics in assessing its market share given that an
on-the-spot investigation carried out at the premises of
the only exporting producer operating in that country
confirmed significantly lower export volumes to the
Community. Accordingly, as was the case in past
proceedings, they argued that the Commission should
assess the Iranian market share on the basis of the
findings made during its on-the-spot investigation.

India and South Africa contested the determination of
apparent consumption, claiming that their imports were
negligible and that they should, like Iran, be excluded
from the scope of the investigation.

As mentioned above, it was found that on the basis of
Eurostat import statistics the market share held by Iran
was just above the de minimis threshold, namely 1,2 %.
However, it was also found that these statistics
conflicted with the information collected and verified
during the Commission on-the-spot verification for the
only exporting producer in Iran. Accordingly, the Euro-
stat Statistics were thus not considered sufficiently
precise to base the assessment of the market share held
by that country exclusively on them. These statistics
were therefore also compared with the information
available from interested parties in the proceeding,
notably the only exporting producer in Iran and its
related importers based in the Community. This compar-
ison was possible and particularly relevant in the present
case because only one producer operated in Iran. As this
producer and its ed companies based in the
Community cooperated fully in the proceeding it was
possible to verify his claim by a straightforward compar-
ison between the verified export transactions and Euro-
stat. This verification and comparison established export
levels from Iran significantly below the de minimis
threshold and concluded that any difference between the
company's information and Eurostat's was not a result
of exports to the Community from Iran via other third
countries.
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Under these circ es it was cor rudent
that in order to establish the market share held by Iran,
duly verified data should be used. Accordingly, it is
concluded that exports from Iran are below the de
minimis threshold, that any injury from imports origin-
ating in Iran could only be negligible and that the
proceeding should be terminated with respect to Iran.

With respect to the claim by the Indian and South
African exporting producers the evidence submitted
provided no grounds for considering their imports into
the Community as negligible, in particular given the
methodology used to determine the relevant Community
market set out in recitals (37) to (49) above. Indeed,
unlike in the case of Iran, the relevant Eurostat informa-
tion and the replies to the Commission's questionnaire
did not show imports below the de minimis threshold.
Consequently, the imports from India and South Africa
were considered to be above the de minimis threshold set
out in Articles 3(4) and 5(7) of the Basic Decision.

b) Cumulative assessment of imports

The Commission considered whether imports of hot-
rolled coils originating in Bulgaria, India, South Africa
Taiwan and Yugoslavia should be assessed cumulatively
in accordance with Article 3(4) of the Basic Decision.

It was therefore examined whether all criteria were met
to curnulate imports from the countries concerned. The
results of the examination showed that:

— the margin of dumping relating to each country, as
shown above, was more than de minimis;

— the volume of imports from each country was not
negligible when cc dto C ity consump-

tion;

— the analysis of the conditions of competition
between imported hot-rolled coils and the conditions
of competition between imported hot-rolled coils
and the like Community product also indicated that
imports from the countries concerned should be
cumulated. Indeed, the exporting countries
concemned mainly sold hot-rolled coils on the free
Community market directly to unrelated customers,
such as cold rolling mills, tube makers, SSC's and
steel merchants. Hot-rolled coils were also imported
via related sales companies, which subsequently sold
the product concerned to the same categories of
customers mentioned above. The investigation
showed that the Community industry was selling the
like product through the same sales channels and to
the same categories of customers. Finally, it was
found that a similar pricing policy was followed for
all these sales.
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Accordingly, contrary to the suggestion made by some
exporting producers, the Commission concluded that all
conditions justifying the cumulation of the imports from
the above-mentioned countries were met.

¢) Volume of the imports concerned

Based on Eurostat import statistics, between 1995 and
the investigation period, the volume of imports into the
Community from the countries concerned increased by
229 %, namely from 0,65 million tonnes to 2,14 million
tonnes. The increase of imports between 1995 and
1996 was very limited (+ 0,10 million tonnes). The main
increase occurred between 1997 and the investigation
period (+ 1,26 million tonnes).

The analysis of the developments during the invest-
igation period indicated that imports from all the coun-
tries concerned were made mainly during the first half of
the investigation period (1,3 million tonnes); they subse-
quently dropped by 42% in the second half of the
investigation period but were still significantly higher
than in the second half of 1997.

As already mentioned in recital {11) above, the various
types of hot-rolled coils are commonly classified into
two distinct categories: black coils and pickled coils. The
investigation showed that black coils covered around
90 % of all hot-rolled coils imported from the countries
concerned.

d) Market share of imports

The market share held by the exporting producers
increased from 3,5 % to 10,7 % between 1995 and the
investigation period. The actual increases in import
volume thus allowed the countries concerned to gain
7’:rk percentage points of the share of the Community
market.

The main increases in market share occurred between
1997 and the investigation period, when the countries
concerned gained 6,3-percentage points market share,

€) Price undercutting

In order to evaluate any possible price undercutting,
prices of comparable types of hot-rolled coils were, as
far as possible, compared under similar sales conditions
on the Community market, in the same Member State
and to the same customers. The prices of the exporting
producer free at Community frontier were compared
with the Community industry’s ex-factory prices. Where
necessary, exporting countries' sales prices were adjusted
to a free at Community-frontier level, customs duty paid
and including relevant import costs. Similarly,
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prices were also adjusted to ensure comparison at the
same level of trade as that of the Community industry.
All adjustments were based on the evidence collected
and verified by the Commission during the investigation.

As already mentioned in recital (14) some exporting
producers suggested that the hot-rolled coils they
produced and sold on the Community market were not
of a comparable quality to that of the Community
industry. One exporting producer claimed that unlike
the Community industry’s uction process, their
products were not produced through continuous castin,
and this caused chemical and surface defects whi
lower the yield when the coils are processed further. In
addition, the fact that they do not have an automatic
‘coiler’ leads to thickness and width variations, and thus
to a poorer quality. They submitted evidence to this
effect and consequently requested a price adj for
differences in quality in the context of the price compar-
isons which were made in determining price under-
cutting.

The Commission found that, in general, a price adjust-
ment for differences in quality was not justified, particu-
larly as such differences were not apparent to users, and
as it emerged from the investigation that any alleged
difference in quality does not necessarily affect the use of
the product concerned. For one particular exporting
producer, however, the evidence provided indicated that
the requested quality adjustment was partly justified.
Although a detailed investigation of the level of the
adjustment requested revealed that the claim was over-
estimated, based on the evidence available half of the
requested adjustment could be granted.

Accordingly, the results of the price comparison
expressed as a percentage of Community industry prices
are as follows:

— Bulgaria: 6,8%
— India: 6,7 %
— ESSAR: 6,1%
— Tata: 6,1% and
— SAIL: 191 %
— South Africa: 5,3 %
— Iscor: 4,9 % and
— Highveld Steel: 27,0 %
— Taiwan: 4,3%
— Yieh Long: 3,9% and
— C8C: 7,5%

— Yugoslavia: 12,4 %
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3. Situation of the Community industry between
1995 and the investigation period

a) Production

The investigation showed that Community industry's
production J»eaked at 12,5 million tonnes in 1997. For
the remainder of the period examined the Community
industry's production remained stable at around 11,4
million tonnes although a fall in consumption was
observed in 1996. It should be noted that this produc-
tion was either sold on the free market or exported to
third countries.

As the production capacity of the Community industry
is used for hot-rolled coils intended for both the free and
the captive market, it was also considered necessary to
analyse information on such captive production in order
to ascertain that any drop in the production intended for
the free market was not due to an increased need for the
captive market.

It was found that between 1995 and the investigation
period, this production increased by 2 %, or by around
0,6 million tonnes. This indicated a relatively stable
captive production. As regards the trends in captive
production between 1997 and the investigation pericd,
these were similar to those observed above for the
production intended for the free market.

Consequently, the decrease in production intended for
the free market is not due to a greater need for captive
production.

b) Capacity and capacity utilisation

It is to be noted that production facilities can be used for
products destined for both the free and the captive
markets, as well as for Oﬂ‘e;tﬁmdm not concerned by
this proceeding (including other steel grades and other
steel products). Capacity utilisation related to the
product concerned has therefore been established on the
basis of the capacities officially declared to the Commis-
sion within the framework of the ECSC Treaty. These
capacities are established according to specific para-
meters and must not be confused with the gross or
nameplate capacity. The gross or nameplate capacity is
the highest possible capacity achievable without taking
into account factors such as the personnel available,
holiday periods, set-up times, maintenance, etc.

The capacig' utilisation rate of the Community indust
was 87 % between 1995 and the investigation peri
except in 1997 when the Community industry's produc-
tion was at its peak and the rate reached 93 %. At that
time, both the consumption of hot-rolled coils destined
for the free market and those destined for the captive
market were high.
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The high utilisation rates were found to be normal
bearing in mind that in heavy industry, particularly in
the steel industry, high capacity utilisation is necessary
to reduce the impact of the high fixed costs of produc-
tion.

) Orders received and sales volume

i) Orders received

In order to complement the analysis on sales, the devel-
opment of the orders received by the Community
industry was examined. For this purpose, the
Community industry submitted data which is also avail-
able under the framework of the surveillance of the
Community steel market under the ECSC Treaty.
Although these data do not reflect exactly the situation
with respect to the product concemned but encompassed
a slightly broader category of products, it was found that
this aggregation of data could be considered repres-
entative for the situation of the product concerned.
These data showed that 1997 was a year where the level
of orders was high as compared to the situation found
during the investigation period. Contrary to the stable
development of the apparent consumption between
1997 and the investigation period shown above, orders
received by the Community industry declined by 17 %
between 1997 and the investigation period.

The above finding suggests that the economic activity of
the Community industry was more regular and evenly
spread throughout the year 1997 when the volume of
orders received developed more in line with sales
volume. Furthermore, given the existence of a time lag
between orders and deliveries, the reduction in the
orders received indicated a reduction of the level of the
economic activity, which will be examined below.

i) Sales

During the period examined, the volume of sales slightly
increased from 9,6 million tonnes to 9,7 million tonnes,
an increase of 1%.

Within that period, the trend in sales volume broadly
reflected the evolution of consumption. However,
between 1997 and the investigation period, the
Community industry's sales decreased by 12 % while
consumption increased slightly.

The Community industry submitted that the injury indi-
cator concerning sales set out above has been estab-
lished on the basis of transactions delivered and invoiced
during the periods specified. In this context, it is impor-
tant to point out that the Community industry has
orgamse(i' its production process in such a way that
users'’ orders made on a given date are delivered and
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invoiced and thus sold to them, with a time lag of at
least three months. Therefore, in order to make a mean-
ingful assessment of the development, which occurred
during any given period, not only the actual sales but
also the orders received during such a period have to be
analysed. It is considered that any development observed
with respect to these orders is bound to translate into
corresponding developments of sales with a time lag
thereafter.

iii) Differentiation of type of sales

The Community industry argued that in order to assess
the actual injury it suffered, the development of sales for
different types of hot-rolled coils under investigation,
namely black coils as compared to pickled coils, should
be analysed separately. The claim was that given the
high share of dumped imported black coils in total
imports, the development of the Community industry
sales volume and sales prices for that type of coils would
indicate a particularly injurious situation.

Investigation of this particular issue showed that from
1995 up to the investigation period (1998), the volume
of black coils sold by the Community industry on the
free market decreased by 13 %, whereas the volume of
pickled coils sold increased by 34 %. In absolute terms,
this represents a decrease of around 1 million tonnes in
sales of black coils and an increase of around 0,5 million
tonnes in sales of pickled coils.

It also confirmed that the share between the sales of
black coils and pickled coils for the Community industry
was more balanced than that of the exporting producers.
From 1995 up to 1997 the share in sales volume was
70 % of black coils against 30 % of sales of pickled coils.
During the investigation period this share became 60 %
and 40 % respectively for black and pickled coils. This
development in total sales clearly shows that during the
investigation period a shift occurred from black to
picklecf coils, i.e. from a category of products where
imports were more present to one were they were less
prominent. .

d) Price evolution

During the period examined the Community industry's
weighted average sales price decreased by 10 %. In 1995
sales prices were at their highest for ten years. They
continued to follow a decreasing trend untl 1997
(-17 % and ~ 3 % compared to 1995 and 1996 respec-
tively) but recovered from 1997 up to the end of the
investigation period (+ 9 %).

27-

99)

(100)

(101)

(102)

(103)

(104)

(105)

&) Market share

From 1995 up to the investigation period, the market
share held by the Community industry decreased by 3,7
percentage points, dropping from 52,0 % in 1995 to
48,3 % in the investigation period.

Between 1995 and 1996 and between 1996 and 1997
the market share held by the Community industry
increased by 1,1 and 1,8 percentage points respectively.

Between 1997 and the investigation period, however,
the Community industry lost all the market share previ-
ously gained and fell to a lower level than that in 1995.
The losses amounted to 6,6 percentage points. Further
analysis of this situation indicated that market share was
lost due to a decrease in sales both to related and
unrelated customers on the Community free market.

) Profitability

The average return on sales made by the Community
industry for the product concerned from 1995 up to the
investigation period decreased by 39 %. The high profits
(20,7 %) achieved in 1995 were the result of high prices
on the market at that time. In 1996, despite a downturn
in the market and a reduction in sales prices (- 15 %),
the Community industry remained profitable. However,
the recovery in sales volume in 1997 did not allow that
industry to increase its profit margin since its sales
prices again decreased by 3 %.

During the investigation period profitability recovered
slightly from its 1997 level. The increase in sales prices
during the investigation period (9 % compared to 1997)
allowed the Community industry to achieve a profit
margin of 12,9 %. The Community industry claimed that
this level of profit was reasonable.

Some exporting producers suggested that the
Community industry achieved an extremely high level of
profitability during the investigation period and that the
development of this indicator alone should have
warranted immediate termination of the proceeding.
They said that such profit was significantly higher than
that considered reasonable by the Commission in past
anti-dumping cases involving steel products.

In this respect it should be noted that the relevant
provisions of the Basic Decision and the WTO Anti-
dumping agreement state that the determination of
injury shall be based on positive evidence of (a) the
volume of dumped imports and the effect of dumped
imports on prices on the Community market for like
products; and (b) the consequent impact of those
imports on the Community industry. Moreover, they
specify that consideration shall be given to whether

ere has been a significant increase in the volume of
dumped
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imports, either in absolute terms or relative to consump-
tion in the Community. Furthermore, they also specify
that consideration shall be given to whether there has
been significant price undercutting by dumped imports
or whether the effect of such imports was to depress
prices to a significant degree or to prevent price
increases. No one or more of these factors can neces-
sarily give decisive guidance. Finally, they state that the
examination of the impact of dumped imports on the
domestic industry shall include an evaluation of all the
relevant economic factors and indices having a bearing
on the state of the industry, including the magnitude of
the actual margins of dumping, actual and potential
decline in sales, profit, output, market share, produc-
tivity, utilisation of capacity, factors affecting prices, etc.
The Basic Decision specifically states that this list is not
exhaustive, nor can any one or more of these factors
necessarily give decisive guidance.

In the present case, the investigation has shown that
imports of dumped imports have significantly increased
in absolute and relative terms. In addition, low-priced
dumped imports were found to significantly undercut
the Community industry's prices. All the above condi-
tions being met, the Commission has evaluated the
potential and actual developments of a number of rele-
vant economic factors in its investigation before
reaching its definitive conclusions. Accordingly, it is
considered that the suggestion by some exporting
producers that only the level of profitability should have
warranted the termination of the proceeding is clearly
against the provisions of the Basic Decision.

Furthermore, the economic situation of the Community
industry during the investigation period, in particular its
price and profitability situation, must be seen in the light
of the structure of the hot-rolled coils market and the
developments that occurred in the economic situation of
the Community industry during the investigation period,
as set out in point 4 below.

Finally, it is considered that the comparison of a specific
economic indicator pertaining to the Community
industry with the same economic indicator worldwide
level is not relevant in the context of anti-dumping
proceedings.

g) Investments and employment

The investigation showed that investments were made
mainly in the replacement of machinery and equipment.
During the investigation period, the level of investment
was similar to the 1995 level. Investments were
increased by 32 % as compared to 1995, consistent with
the high demand in 1997.
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As regards employment, the Community industry manu-
factures various products on the same site and with the
same machinery, notably hot-rolled coils. The invest-
igation showed that during the period examined
employment for the production of the product
concerned decreased by 4 %.

h) Summary of the situation of the Community industry
between 1995 and the investigation period

Some exporting producers claimed that a determination
of injury during the investigation period could not be
carried out on the basis of a comparison of the situation
of the Community industry established in the years
1995 and 1997. They found that, in particular, price
and profitability levels in 1995, production, capacity
utilisation, sales volume and market share levels in 1997
were not representative of what their levels should be
under conditions of fair competition, They thus argued
that on the basis of the other findings over the entire
period examined, it could not reasonably be concluded
that the Community industry suffered material injury.

In this respect it should be noted that, in the above
claim, interested parties have not stated in which respect
some economic indicators established in 1995 and 1997
could not be considered representative. They merely
stated that prices and profits in 1995 and production,
capacity utilisation, sales volume and market share were
not representative. In other words, the above claim
suggests that a significant part of the data established
during the investigation carried out by the Commission
should be disregarded in the present proceeding without
any evidence or explanations indicating that the condi-
tions of normal competition were not met in 1995 and
1997. Given that during its investigation the Commis-
sion found no evidence to corroborate the allegation
that normal competition was not taking place on the
Community market during the years 1995 and 1997, it
is considered that there are no grounds to disregard such
information.

The Commission thus examined the developments of
the economic situation of the Community industry
within the period examined, and its overall economic
situation between 1995 and the investigation period, on
a yearly basis.

The investigation showed that between 1997 and the
investigation period, with a slight increase in apparent
consumption, the Community industry increased its
sales prices by 9 % but was not able to maintain its sales
volume, which decreased by 12 %. Accordingly, the
Community industry lost 6,6 percentage points or 14 %
of market share. Furthermore, the Community industry
production decreased by 9 %, leading also to a reduced
capacity utilisation. Despite these negative developments
profitability increased from 6,3 % to 12,9 %
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The investigation also showed that between 1997 and
the investigation period imports from the countries
concerned increased significantly in terms of volume
(+ 143 %), leading to a doubling of their market share
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therefore necessary to further investigate the develop-
ment of orders received during the investigation period.

(+6,3 percentage points). Although the countries con- (119) All.operatoss on the steel market agreeq that busix?ess is
cerned increased their sales prices by 7% they were mainly carried out on a quarterly basis. Production is
nevertheless found to be undercutting the prices of the organised on the ba’,m of quarterly plans and prices.
Community industry by 8% on average during the 11312& orders and dehvepes are negotiated accordingly.
investigation period. erefore, the suggestion made by some exporting
producers that the partitioning of the investigation
period, in particular into quarters, did not constitute an
objective evaluation of the possible injury suffered by
4. Analysis of the situstion of the Community ﬂlw, Communty industry was not f}c::ndeﬁ. Tfhe all;ove
ind furi PR . claims of the Community indu: ve therefore been
m g the investigation period investigated and ana]yset(}; as ses?};ut below.
. (120) In order to have an overview of the cyclical nature of the
a) Preliminary remarks activity of the Community industry and to cross check
the quarterly developments of its economic situation,
The Community industry claimed that prices and thus the Commission also collected quarterly data for the
profits remained at a high level in the first half of the period 1996 up to the second quarter of 1999.
investigation period because apparent consumption and
therefore demand was exceptionally high, even though it
was not matched by a commensurate actual consump-
tion. This led, in the first half of the investigation period, b) Cydical nature of the steel industry
to an overstocking which was largely fed by the imports
concerned, and, in the second half of the investigation : .
! " N {121} According to the complainant, there are seasonal fluctu-
period, to a significant de-stocking. ations ongthe steel mal;ket in that the first two quarters
of each calendar year are normally better than the last
Furthermore, the Community industry indicated that a two quarters. Such seasonal fluctuations could mainly be
more refined analysis of sales by product types and sales observed in sales activity. Sales would normally be
channels for which there is head-on competition affected in the third quarter of the year due to the
between the Community industry and imports would be holiday period in the user industries, but they should
necessary in the present case to show the full extent of pick up again in the fourth quarter. Given that some of
the injury suffered. This entails a differentiated analysis the above allegations made by the Community industry
of sales of black as opposed to pickled coils, and sales required a quarterly analysis it was important to ensure
channels where longer-term contracts are concluded as that any development observed did not merely reflect
opposed to other sales. normal quarterly fluctuations. This analysis was particu-
la;ly reelsvant ;s thehcomplaim.nt alleged thz:it the trenfds
Finally, the Community industry claimed that a more observed within e investigation period were far
detailed analysis of thet)f'our quaZm of the investigation beyond the normal cycles.
period was necessary given the existence of a time lag
between orders placed by purchasers and deliveries (122) For the evaluation of the cyclical nature of the hot-rolled
made to them. It was claimed that such time lags effec- coil business, the Commission found that the trends in
tively delayed the negative impact of the imports production and sales for the Community industry from
concerned. The Community industry claimed that it was 1996 up to the investigation period were as follows:
(%)
1st 2nd 3rd 4th
quarter quarter quarter quarter
Production
— 1996 93 97 95 100
— 1997 97 100 97 97
— IP (1998) 100 94 77 70
Sales volume
— 1996 87 90 91 100
— 1997 97 100 97 97
— 1P (1998) 100 87 68 61
Sales value
— 1996 100 96 89 94
— 1997 95 100 99 98
— 1P (1998) 100 88 63 51
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With regard to production, it was found that the third
quarter did not necessarily show the lowest level of
activity. In 1996 and 1997, the greatest difference found
was 7 % between the first and the fourth quarter of
1996 and the trend in production was linear in those
years. During the investigation period however the levels
of production in the third and in the fourth quarter were
far lower when compared to the first quarter, indicating
that the fluctuations observed in that period were far
beyond the normal seasonal fluctuations.

Concerning sales volume, the downturn observed in the
third and fourth quarters was even more pronounced
during the investigation period. Sales activity in the
second half of the investigation period was exceptionally
low and far beyond the normal seasonal fluctuations.

The above quarterly analysis covering the years 1996
and 1997 as well as the investigation period, shows that
the trends observed during this latter period are far
beyond the normal fluctuations linked to the cyclical
nature of the hot-rolled coil business.

) Apparent consumpion and. verstoc

As indicated in recital (61) above, the development of
apparent consumption on a yeatly basis was quite stable,
in particular between 1997 and the investigation period.
It should be underlined that apparent consumption, by
definition, does not reflect actual use, ie. actual
consumption of the product concerned by its users. The
difference between apparent consumption and actual
consumption is basically the quantity of stocks kept at
various levels of the distribution chain, i.e. in the present
case by importers, traders, dealers, SSCs and users.

(-3

The examination of this particular issue showed that
apparent consumption was significantly higher in the
first two quarters of the investigation period than in the
last two quarters. In addition, the comparatively steady
development in  apparent consumption found
throughout 1997 did not occur during the investigation
period. This difference in trends was particularly obvious
when comparing the end of 1997 and the beginning of
the investigation period, as there was a considerable
increase in apparent consumption between these two
time periods. This suggests an increase in stocks,
whereas the reverse was true if the fourth quarter of
1997 is compared with the fourth quarter of the invest-
igation renod, indicating a significant decrease in stocks
in the last two quarters of the investigation period.

As it has been alleged that these stocks played a particu-
larly important role in the development of the market
during the investigation period, it was considered neces-
sary to establish the quarterly apparent consumption not
only for the investigation period but also for 1997.

To confirm these findings, the relevant development
should also have been established for actual consum
tion. However, its determination was hampered by the
fact that cooperation of the various relevant interested
parties in the distribution chain and at user level was not
complete. Nevertheless, the Commission was able to
establish the stocks held at trader’s level on the basis of
Eurostat information gathered in the framework of the
ECSC Treaty.
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In line with the above findings on app < p-
tion, this information showed that there was a consider-
able build-up of stock at trader level between the end of
1997 and the beginning of the investigation period. An
increase of 29 % between fourth quarter 1997 and first
quarter of the investigation period and a further increase
of 11% between the first quarter of the investigation
period and the second quarter of the investigation
period were observed.

This information also confirmed a considerable decrease
in stocks towards the end of the investigation period
(-22%). The use of stocks became clear when
comparing the level of stocks at the end of both the first
and second semesters of the investigation period. A
comparison of the quarterly development of stocks in
1997 with the quarterly development during the invest-
igation period also confirms prxe above findings.

This trend of overstocking in the first two quarters of
the investigation period was confirmed in a submission
received by an exporting producer under investigation
and by the information from a major user of the
product concerned on the Community market. This user
held stocks which in the middle of the investigation
period were more than double those held at the begin-
ning of this period, while there was no indication of a
significant difference in the underlying activity between
d]:le beginning and the end of the investigation period by
this user.

The investigation thus confirmed the Community indus-
try's claim that considerable overstocking occurred at
the l:egirmin%l of the investigation period. In the first two
quarters of the investigation period apparent consump-
tion was significantly higher than actual consumption,
while for the third and fourth quarters of the invest-
igation period the difference was reversed.

In absolute terms, it was found that apparent consump-
tion during the first half of the investigation period
exceeded apparent consumption in the first half of 1997
by around 1,5 million tonnes.

Some interested parties claimed that the Community
industry largely contributed to the overstockin,
observed during the first half of the investigation period.
In this respect it should be noted that, as shown below,
the Community industry’s sales started to decline right
from the beginning of the investigation period. This
suggests that the Community industry did not play an
important role in feeding the overstocking observed.

d) Production and capadty utilisation
On a quarterly basis, production decreased by 23 % in
the third quarter and by 30 % in the fourth quarter of

the investigation period as compared to the first quarter
of the investigation period.

In line with the decrease in production, the rate of
capacity utilisation also decreased by 12 % in the third
quarter of the investigation period and by 17 % in the
fourth quarter as compared to the first quarter of the
investigation period.

Similarly, it was found that production and capacity
utilisation were declining when compared with the rele-
vant quarterly activity in 1997. In the third and fourth
quarters of the investigation period as compared to the
third and fourth quarter of 1997, production decreased
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by 20% and 11 % respectively, capacity utilisation by
12% and 18 %.

€) Sales volume, sales prices and profitability

i) Sales volume

The Community industry sales volume decreased by
32 % in the third quarter of the investigation period and
by 39 % in the fourth quarter as compared to the first
quarter.

Furthermore, as already mentioned in the year-to-year
analysis, the Community industry claimed that a more
refined and differentiated analysis of its various types of
sales and sales channels shoule be made, as this would
show that the sales competing directly with the imports
concerned are more affected than other sales. In addition
to the differentiation between sales of black coils and
pickled coils, that industry claimed that a proportion of
its sales were the result of long-term delivery and sales
contracts, concluded, for example, with the automobile
industry. These contracts typically cover a period of up
to one year, during which delivery quantities and prices
are fixed. The exporting producers concerned do basi-
cally not supply the customers under such contracts.

In order to carry out a detailed analysis the above
mentioned types of sales were grouped and are referred
to as ‘long-term’ sales as compared to ‘other’ sales. Simi-
larly, the development of sales, sales prices and profit-
ability of black and pickled coils during the investigation
period were also analysed.

The sales volume of long-term sales was much more
stable throughout the quarters of the investigation
period than the rest of the sales activity. Indeed, the
decrease in long-term sales was 20 % in the third quarter
and 22 % in the fourth quarter as compared to the first
quarter of the investigation petiod. The decrease in other
sales was much more pronounced namely 35 % and
43 % in the third and the fourth quarter respectively, as
compared to the first quarter of the jnvestigation period.
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The same was true when analysing the sales volume of
black compared to pickled coils. During the invest-
igation period the volume of pickled coils sold devel-
oped in a smoother way than that of black coils. The
decrease in the sales volume of black coil was as high as
39 % in the third quarter and 44 % in the fourth quarter
as compared to the first quarter of the investigation
period whereas the decrease in pickled coils was limited
to 21% and 29 % respectively.

i) Sales prices of the Community industry

During the first two quarters of the investigation period
sales prices of hot-rolled coils were by and large stable,
namely at a level of ECU 306 and 308 per tonne
respectively. Subsequently they fell down to ECU 286
per tonne during the third quarter and to ECU 254 per
tonne during the fourth quarter of the investigation
period. Overall this represents a decrease of 17 % during
the investigation period.

The analysis of prices differentiated by types of sales
showed that prices for long-term sales largely remained
stable in the first three quarters of the investigation
period, only decreasing from ECU 320 per tonne to
ECU 312 per tonne, namely a decrease of 2%. The
decrease was limited to 10 % when comparing the first
and the fourth quarter of the investigation period. By
contrast, prices for other sales had already decreased by
10% between the first and the third quarter of the
investigation period and by 21 % between the first and
the fourth quarter of the investigation period.

The comparison between the development of prices of
black coirs and pickled coils showed that prices of the
former decreaseg much more than those of the latter.
The result of these differing trends was that prices across
categories differed significantly more at the end of the
investigation period than at the beginning. Indeed, prices
for pickled coils, only decreasing from ECU 328 per
tonne to ECU 316 per tonne, namely a decrease of 4 %.
The decrease was limited to 12 % when comparing the
first and the fourth quarter of the investigation period.
By contrast, prices for black coils had already decreased
by 10 % between the first and the third quarter and by
22% between the first and the fourth quarter of the
investigation period.
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iii) Profitability

On a quarterly basis, it emerged that profitability was
very o‘food during the first half of the investigation
period. Given the precipitation of price decreases
throughout the subsequent quarters, profitability
continued to decrease, namely from 16,8 % during the
first quarter of the investigation period to — 2,6 % in the
fourth quarter.

The differentiation in sales showed significant decreases
in profitability from the very start of the investigation
period for the sales of black coils and sales other than
the long term sales.

The investigation showed that profitability for the long
term sales was very good in the first half of the invest-
iiation period (around 21 %) and remained positive
throughout the investigation period, namely 8 % in the
fourth quarter of the investigation period. Similarly
other sales were also profitable at around 16 % in the
first half of the investigation period. In line with the
development of demand for hot-rolled coils, it subse-

uently collapsed in the third and the fourth quarter of
the investigation period to become negative (-7 %) in
the fourth quarter of the investigation period.

The same observations were made on profitability differ-
entiated for black coils and pickled coils where profit-
ability for both types was good in the first half of the
investigation period. Subsequently, ?roﬁtability for
pickled coils d positive tt the invest-
igation period (4,5% in the fourth quarter) whereas
proﬁtabill)iet; in black coils sales significantly decreased in
the third quarter of the investigation period and reached
a level of losses as high as — 16,5 % in the fourth quarter
of the investigation period.

In conclusion, overall sales, prices and profitability all
fell during the investigation period. This trend was
significantly less pronounced for sales made in market
segments where fewer dumped imports were present. In
terms of prices and resulting profitability, the situation
of the Community industry remained relatively stable
during the time in which apparent consumption
boomed. The investigation has also shown that the
Community industry did not increase its sales volume in
line with the increase in the apparent consumption. B

contrast, price levels and profitability remained at a hig

level at a time of strong and increasing demand.

The investigation also showed that the purchase prices
of major cost items in the cost of production decreased
during the investigation period. Notably, the price of
iron ore decreased by up to 12% and scrap by up to
40 % and the price of oil dropped to the level of 1970.
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Accordingly, the cost of raw material decreased limiting
the level of the losses incurred, particularly during the
investigation period.

In order to complete the above analysis on sales volume,
sales prices amf profitability, it was found that these
economic indicators were also declining when compared
with the relevant quarterly activity in 1997. In the third
and fourth quarter of the investigation period as
compared to the third and fourth quarter of 1997, sales
volume decreased by 24 % and 27 % respectively, sales
prices were 6 % and 19 % lower. As regards profitability,
it was found that it was 15 percentage points lower in
the fourth quarter of the IP as compared to the fourth
quarter of 1997.

As shown in the chapter below, in assessing the devel-
opments in sales volume, sales prices and profitability it
is important to note that there is a time lag between
price negotiation with customers and invoicing and
delivery by the Community industry. Thus, when
considering in particular the developments in other sales
the prices applied during the first quarter of the invest-
igation period were in fact negotiated during the fourth
quarter of 1997 and so on.

f) Time lag between the situation of the Community industry
and the market developments

As already mentioned in the year-to-year analysis above,
the Community indusly alleged that, in assessing its
price and profitability development, the existence of a
time lag between the sales of the goods and price nego-
tiation with customers related to such sales should be
considered. In practice, it was claimed, the negotiations
preceded the sales by at least one quarter.

The investigation has shown that smooth production
planning for an effective capacity utilisation resulted in a
time lag between the order and the sale. This time lag
was indeed found to be around one quarter. In other
words sales in the first quarter of the investigation
period are the result of orders negotiated and concluded
in the fourth quarter of 1997.

Given the existence of this time lag, the quarterly trend
established in the orders received by the Community
industry showed a significant decrease during the invest-
igation period. In line with the claim by the Community
industry, this negative trend is pronounced right from
the first quarter of the investigation period compared to
the trend determined for sales volume and production.
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The volume of the orders received in the second quarter
of the investigation period were 17 % lower than those
received in the first quarter. Furthermore, it emerged that
a relatively high level of orders was received in the
fourth quarter of 1997, corresponding to deliveries/sales
effected in the first quarter of the investigation period.

These findings are thus consistent with the claim by the
Community industry that the relatively positive
economic situation during the first half of the invest-
igation period merely reflects a healthy level of orders
received during the last quarter of 1997 and the first
guarter of the investigation period, namely when
lemand was still high.

g) Conclusion on the situation of the Community industry in
the investigation period

The quarterly analysis indicated that the economic situa-
tion of the Community industry deteriorated signifi-
cantly during the investigation period, in particular in
the second half. This deterioration went far beyond the
seasonal fluctuations observed during the previous years
on a quarterly basis.

In particular, it was found that in the third quarter of the
investigation period as compared to the average activity
of the period, all the injury indicators followed a nega-
tive trend: production decreased by 10 %, capacity utili-
sation by 6 %, sales volume by 14 %, sales prices by
2,4% and profitability decreased by 2,1 percentage
points.

Furthermore, the developments observed during the
fourth quarter of the investigation period indicated that
the situation of the Community industry only deteri-
orated further: as compared to the average activity of the
investigation period, production decreased by 18%,
capacity utilisation by 10 %, sales volume by 22%,
prices by 13 % profitability became negative (- 2,6 % on
net turnover), a decrease of 15,5 percentage points.

5. Developments after the investigation period

As mentioned above, the overstocking which occurred
during the first half of the investigation period led to a
relatively positive market situation reflected in the good
level of prices on the Community market during this
time period. Accordingly profitability of the Community
industry was still good. However, in view of the fact that
this situation was not supported by an underlying posi-
tive development in the user markets but was likely to
lead to negative developments after a certain time lag it
was considered necessary also to confirm this scenario
by analysing developments after the end of the invest-
igation period.
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As pointed out by some exporting producers it was
found that a certain degree of recovery occurred in the
volume produced and sold by the Community industry
at the beginning of 1999. However, it should be noted
that the level of production and sales were significantly
lower than those at the beginning of the investigation
period and those of 1997. In this respect, the invest-
igation showed that the economic situation of the
Community industry continued to deteriorate after the
investigation period, in particular in terms of a decrease
in sales price and profitability during the two first quar-
ters of 1999.

This confirmed the negative effect of the massive over-
stocking which occutred at the beginning of the invest-
igation period and the de-stocking which began during
the third quarter of the investigation period and
continued, despite a decrease in actual imports,
throughout the first half of 1999. Apart from the effect
of overstocking, the delay with which the negative devel-
opment of the Community industry occurred was also
due to the time lag under which the Community
industry operates with its customers. This is apparent
not only from the development of the injury indicators
such as production, sales, prices and profitability, but
also from the development of the orders received by the
Community industry.

Some parties have claimed that the imposition of anti-
dumping measures in the present proceeding was
unnecessary as the imports concerned ceased after the
investigation period.

The investigation showed that, based on generally avail-
able or unverified information, imports, in particular for
some of the countries concerned by the present
proceeding, have fallen since the beginning of the invest-
igation period. However, this is not an unusual phenom-
enon in anti-dumping investigations as market partici-
pants, in particular importers, take into account the fact
that investigations require prudent assessment of the
market insofar as they can lead to the imposition of
anti-dumping measures. The reaction of market partici-
pants can be more or less pronounced. In any event,
taking into account the decrease in imports, which may
be limited in time, to justify the non-imposition of
antidumping measures would allow the exporting
producers concerned to adopt a stop-and-go policy for
their exports. It is considered that this would have
highly disruptive effect on the Community market for
any product and therefore can not in the present
circumstances serve as a justification for not imposing
anti-<dumping measures.

Finally, it has been claimed that the phenomenon of
high imports concentrated in the investigation period
was only short-lived. In the meantime market prices in
the Community have reached levels which ensure a
quick recovery of the economic situation of the
Community industry.
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It should be noted that detailed analysis demonstrates
that Community industry prices continued to deteriorate
and reached very low levels during the first two quarters
of 1999. This price decrease triggered considerable
financial losses, which the Community industry incurred
during a considerable period of time.

6. Conclusion on injury

On the one hand, the year-to-year analysis of the situa-
tion of the Community industry in the period from
1995 to the investigation period showed a number of
negative developments. In addition, the quarterly
analysis indicated that the economic situation of the
Community  industry  significantly  deteriorated
throughout the investigation period. Contrary to the
suggestion made by some exporting producers and
taking into account the special characteristics of the
Community market in terms of oversupply and time lag
between orders and deliveries these developments are
representative of the economic situation of the
Community industry during the whole investigation
period

The investigation has also shown that these negative
developments continued and even worsened after the
end of the investigation period, a development which is
particularly relevant in view of the functioning and the
situation of the Community market. It has been ascer-
tained that this deterioration went far beyond the
seasonal fluctuations observed in previous years on a
quarterly basis.

To summarise, it was found that, during the third and
fourth quarters of the investigation period, all the injury
indicators followed a negative trend compared to the
average activity of the investigation period: production
decreased by 11 % and 18 % respectively, capacity utili-
sation by 6% and 10 %, sales volume by 14 % and
22 %, sales prices were negotiated 2,4 % and 13 % below
the average price of the investigation period and profit-
ability decreased by 2,1 and 15,5 percentage points
respectively.

Similarly it was found that these economic indicators
wete also declining when compared with the rel

quarterly activity in 1997. In the third and fourth
quarter of the investigation period as compared to the
third and fourth quarter of 1997: production decreased
by 20% and 11 % respectively, capacity utilisation by
12% and 18 %, sales prices were 6% and 19 % and
profitability was positive both in 1997 and during the
investigation period but it was 15 percentage points
lower in the fourth quarter of the IP as compared to the
fourth quarter of 1997. All these trends were confirmed
during the two quarters after the investigation period.
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The investigation then revealed that the above trends
would have been even more negative without specific
sales such as those under long term contracts or those of
pickled coils, which are less affected by the imports
concerned. The orders received by the Community
industry for delivery in the fourth quarter of the invest-
igation period were 31 % lower than those received for
delivery in the first quarter of the investigation period.

On the other hand, the year-to-year analysis has shown
that average profit rates increased from 1997 to the
investigation period, reaching a level of 12,9 %. Profits
and sales prices remained stable during the first quarters
of the investigation period.

Regarding these findings, which could at first sight
appear to be contrary to a finding of injury, the invest-
igation has shown that they were in line with a high
level of apparent consumption during the first semester
of the investigation period which, the investigation has
confirmed, was not matched by actual consumption. As
a consequence, the prices and profits of the Community
industry (whose sales did not develop in line with the
overstocking) remained stable but were bound to deteri-
orate thereafter in view of the fact that the significant
apparent consumption was not met by a commensurate
actual consumption. Indeed, during the second part of
the investigation period, apparent consumption tumbled
as the massive stocks were used, which in turn provoked
a significant price and profit decrease.

The subsequent analysis of the economic situation of the
Community industry in the first two quarters of 1999
confirmed that these negative trends were not confined
to the investigation period and were the direct results of
the developments during the investigation period. While
production and sales volume improved somewhat
compared to the second half of the investigation period,
sales prices and profitability continued to decrease. It
should be noted that the Basic Decision as confirmed by
the jurisprudence of the Court permits the information
pertaining to the time period after the end of the invest-
igation period to be taken into account, in particular in
order to establish whether trends observed during the
investigation period continue.

Based on the developments in the situation of the
Community industry during the period from 1995 to
the investigation period and during the investigation
period in particular, the Commission has concluded that
the Community industry has suffered injury during the
investigation period. Contrary to the suggestion that the
economic _indicators showing injury are largely
outweighed by other indicators showing lack of injury,
the above detailed investigation showed that all
economic indicators developed negatively, in particular
profits and sales prices with a time lag of a few months.
The magnitude of the injury suffered enables it to be
classified as material in accordance with the provisions
of Article 3(6) of the Basic Decision.
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E. CAUSATION

1. Introduction

In the present analysis it should be borne in mind that
the product concerned is a very price sensitive product.
In addition, the market for this product, as shown
above, has a number of particular characteristics: the
relationship between the Community industry and
certain users is long-term; production set up and plan-
ning entails a certain time lag between order and
delivery; and the Community industry operates more in
certain market segments than the exporting producers
concerned. Nevertheless, these characteristics do not call
into question the fact that the products produced and
sold by the Community industry and those imported by
the countries concerned are like products. It only indi-
cates that certain sales channels and certain types of
product are more prone to competition from the
imports concerned than others.

In order to reach its conclusions on the cause of the
injury suffered by the Community industry, the
Commission examined the impact of the dumped
imports from the countries concerned. At the same time,
the impact of other known factors and their possible
consequences on the situation of that industry were also
analysed. Such analysis ensured that any injury caused
by other factors than dumped imports would be identi-
fied and not attributed to these imports.

The other factors examined were: the development of
consumption, the oversupply of the Community market,
the impact of hot-rolled coils imported into the
Community from other third countries, the behaviour of
other Community producers not included in the defini-
tion of the Community industry, the export perfor-
mances of the Community industry and the world-wide
situation of the steel business.

2. Impact of dumped imports

a) Impact of the volume of dumped imports and stockpiling

The investigation showed that the imports concerned
increased considerably, in particular between 1997 and
the investigation period. While in 1995, only 0,65
million tonnes of hot-rolled coils entered the
Community market from the countries concerned,
representing 17 % of total imports, in 1997, this rose to
0,88 million tonnes. During the period between 1995
and 1997, the increase in the volume of hot-rolled coils
imported from the countries concerned was limited to
0,2 million tonnes. During the investigation period the
volume of dumped imports reached 2,1 million tonnes
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and covered 45% of all imports, this represents an
overall increase of 229 % for the period examined.

Consequently, the major increase in imports occurred
during the period 1997 to the investigation period and
particularly during the first two quarters. The invest-
igation showed that over 1,3 million tonnes were deliv-
ered onto the Community market during this six-month
period. This represents more than three times the import
volume of the second semester 1997. Between 1997
and the investigation period, the imports in question
increased by 143 % and the market share held by the
countries concerned more than doubled, namely an
increase of 6,3 percentage points.

During the period from 1995 to the investigation period
while Community consumption increased by 9 %, the
Community industry’s sales volume increased by only
1% and it thus Jost 3,7 percentage points of its market
share,

As far as the period of the import surge (1997 to the
investigation period) is concerned, it coincided with the
deterioration of the Community industry's situation.
Production decreased by 9 % and sales volume by 12 %.
The loss in market share amounted to 6,6 percentage
points and orders by 17 %.

In addition, the development of import volumes, taken
together with the development of apparent consumption
shown earlier, indicates that the dum imports
concerned mainly fed the increase in stocks, and thus
the increase in apparent consumption in the first two
quarters of the investigation period, whereas the sales of
the Community industry decreased from the very begin-
ning of the investigation period.

The investigation revealed that contrary to the exporting
producers in question the Community industry is not
very present in the traders' sales channel. As regards
certain large operators, it showed that these ordered few
or no hot-rolled coils from the Community industry
during the third and the fourth quarter of the invest-
igation period. This resulted in a significant drop in sales
which started during the third quarter of the invest-
igation period (- 28 %) and which continued (- 12 %)
dguring the fourth quarter. This in turn had a significant
negative influence on prices and profitability of the
Community industry during the last two quarters of the
investigation period.

In order to fully assess this development it should be
bome in mind that the development of the situation of
the Community industry was particularly negative,
pronounced and immediate in sales channels and for
product types in which the exporting producers are
mainly active. Indeed, these producers are not very
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active in sales channels where long-term sales contracts
are concluded The Community industry has fared rela-
tively better in these sales channels than in others, where
competition from imports is more pronounced. It has
also been shown above that the Community industry's
sales of black coils, which account for around 90 % of
the imports concerned, have been developing very nega-
tively throughout the investigation period.

b) Impact of the import price level and functioning of the steel
market

The investigation showed that the situation of the
Community industry remained stable in terms of prices
and therefore overall profitability during the first two
quarters of the investigation period, although import
prices from the countries concerned continuously
decreased during the whole investigation period. In this
respect the investigation has shown that the develop-
ment of prices and profits of the Community industry
were due, on the one hand, to the general functioning of
the market in terms of the time lag between orders made
by and deliveries to clients and, on the other hand, by
the development of stocks and thus apparent consump-
tion during the investigation period.

Concerning the general functioning of the market, it has
been found that given the time lag between orders and
deliveries (namely one quarter), the situation of the
Community industry during the first quarter of the
investigation period, basicalg' reflected the situation of
orders placed during the fourth quarter of 1997, when
imports started to increase.

In terms of the development of apparent consumption,
it has been found that the situation of the Community
market in general and of the Community industry in
particular during the first quarter of the investigation
period corresponded to a time period of spectacular
growth in stocks — and thus apparent consumption.
This allowed prices and profits to remain high despite
the increase in imports which occurred at the same time.
The dumped imports thus had the biggest impact on the
economic situation of the Community industry when it
became clear that the growth in stocks and thus in
apparent consumption was not matched by a growth in
actual consumption. Indeed, given the considerable fall
in demand for hot-rolled coils at the end of the invest-
igation period, Community industry prices decreased by
17 % and profitability became negative.

The complainant claimed that at the end of 1997 and
during the entire investigation period the exJJorting
producers adopted a policy of systematic price decrease
and were continually undercutting the Communil

industry's prices. This precipitated and hastened the fall
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in sales prices on the Community market during that
period.

The investigation showed that the exporting producers
indeed, reduced their price during the last quarter of
1997 while the Community industry attempted to main-
tain its price level until June 1998, In July 1998, the
Community industry reduced its sales prices. Their sales
prices, which were over 300 ECUftonne in January
1998, fell to around 250 ECUftonne in December
1998,

This dramatic decrease in prices is explained by the fact
that the exporting producers continued to undercut the
Community industry's prices throughout the invest-
igation period. It is to be noted that the level of the
undercutting was lower at the beginning of the invest-
igation period and became increasingly more significant
throughout the investigation period. The Community
industry had to reduce its prices in order to continue
participating in the market, in particular from the
middle of the investigation period onwards.

In this respect it is to be noted that steel is a major
commodity product and the indicative base price of
hot-rolled coils is published daily in specialised newspa-
pers and is well know by all operators present on the
market. The products produced and sold by the
Community industry and those imported by the coun-
tries concerned are highly sensitive to price movements
which are quickly transmitted through the market.

The above thus suggests that overall the findings of the
investigation show that the imports concerned caused
the negative development in the economic situation of
the Community industry.

¢} Conclusion on the impact of dumped imports

It is considered that the high volumes of dumped
imports, which accumulated in the Community market
within a very short period, depressed prices and led to a
reduced market share of the Community industry. These
high import volumes allowed certain large Community-
based users to accumulate stocks with negative repercus-
sions on price negotiation with the Community industry
as early as in the second quarter of the investigation
period and to extend the period over which such
imports depressed prices. Moreover, given the general
transparency of the market, users and purchasers in the
Community market became quickly aware of the low
price policy apglied by the exporting producers. This
precipitated and hastened the fall of sales price on a
market with negative results on market share and profit-
ability of the Community industry.
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Consequently, it is concluded that the presence of low-
priced dumped imports played an important role in the
deteriorating situation of the Community industry and
thus to the material injury suffered by that industry
during the investigation period.

3. Impact of other factors

a) Development of consumption

During the period examined apparent consumption on
the Community market increased continuously by 9 %.
During the period between 1997 and the investigation
period apparent consumption increased by 0,4 %.

Consequently, given the continuous positive develop-
ment in consumption volume since 1996, it is consid-
ered that it cannot be linked to the injurious situation
suffered by the Community industry during the invest-
igation period.

b) Oversupply of the Community market

Certain exporting producers claimed that there was an
oversupply of the Community market at the beginning
of the investigation period. They argued that the
Community industry was continuously increasing its
deliveries on the market and was thus the main contri-
buting factor in the oversupply. Accordingly, they
argued that the high rate of capacity utilisation of the
Community producers resulting from high deliveries
should excluge any injury to be attributed to imports
from the countries concerned.

The detailed analysis of the development in apparent
consumption in 1997 as compared to the investigation
period showed that during the first two quarters of the
investigation period apparent consumption was 1,4
million tonnes higher than in the corresponding quarters
of 1997. This comparison should be seen in the light of
the fact that 1,3 million of dumped hot-rolled coils were
imported from the countries concerned in the first two
quarters of the investigation period whereas the corre-
sponding volume imported in the same period in 1997
was about 0,3 million tonnes. This represents an
increase of 1 million tonnes during the first half of the
investigation period.

Furthermore, it is recalled that traders significantly
increased their stocks in the first half of the investigation
period, thus participating to the ovetsvgrl of the
Community market. The investigation re that the
Community industry is not very active in the traders
sales channel whereas the exporting producers sold
significant quantities via traders. Accordingly, the
Community industry did not feed the stocks piled by
traders during the investigation period.
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In conclusion, the investigation has shown that the
increase in dumped imports was considerable (in terms
of market share imports more than doubled) during the
investigation period while it was found that the
Community industry lost sales and experienced 2 drop
in production resulting in a fall in market share. Accord-
ingly, the increase in low-priced-dumped imports largely
contributed to the oversupply.

¢} Imports of hot-rolled coils from other third countries

In addition to the countries concerned by the present
investigation, other countries exported hot-rolled coils
to the Community market. During the investigation
period the main exporters were Russia, Slovakia,
Romania, Hungary, South Korea and Indonesia.

Some exporting producers argued that they have been
unduly discriminated against in comparison to some
other third countries mentioned above which were
excluded from the scope of the investigation.

In this respect it is pointed out that no complaint
against the above third countries was lodged and that
therefore no prima facie evidence of dumping and injury
justifying the initiation of an antidumping investigation
was received. As furthermore, the investigation has not
brought to light any evidence of injurious dumping
practices by such third country exports the allegation of
discrimination is not founded.

During the period examined, other third countries’ share
of total imports of the product concerned onto the
Community market while remaining significant showed
a decreasing trend. The import volume decreased from
3,1 million tonnes in 1995 to 2,6 million tonnes in the
investigation period, namely a decrease by 17 % in terms
of volume. The share of these imports represented 83 %
of total import volume in 1995 but only 55% during
the investigation period. Accordingly, throughout the
period examined, the share of the Community market
held by the other third countries decreased by 22 %.

Import prices from other third countries followed the
general downward tendency in the Community market
and decreased by 9 %.

Based on the above facts and considerations it was
found that imports from other third countries remained
significant and enjoyed a continued presence in the
Community market during the period examined.
However, it also emerged that while the situation of the
Community industry only deteriorated in particular from
1997 to the investigation period, namely when the
imports concerned surged massively, the increase in
imports from other third countries was very limited.



(209)

(210)

@11

212)

213)

(214)

Accordingly, the suggestion by some exporting produ-
cers that the imports of hot-rolled coils from other third
countries are the cause of the injury suffered by the
Community industry cannot be taken into consideration.

d) Other producers in the Community

During the investigatiomeﬁod, the producers in the
Community not inclu in the definition of the
Community industry represented 35% of total
Community production.

Based on the information available, during the period
examined, the economic situation of the other producers
of hot-rolled coils in the Community was similar to that
of the Community industry. Durini the investigation
period their sales volume increased by 5 %, namely an
increase below the increase in consumption. Accord-
ingly, their share of the market in terms of volume
decreased by 4 %. Furthermore, these producers also
suffered from price depression as the decrease in sale
value by 6 % indicates and their sales prices were in line
with those of the Community industry.

Consequently, the impact of the other producers in the
Community on the deteriorating economic situation of
the Community industry was limited.

€) Export activity of the Community industry

Certain exporting producers claimed that the situation of
the Community industry deteriorated because of the
decrease in its export activity during the period exam-
ined.

The investigation showed that the sales volume destined
for exports to third countries decreased by 536 000
tonnes between 1995 and the investigation period and
by 299 000 tonnes between 1997 and the investigation
period. This represents a decrease of 4,8 % and 2,9 %
respectively of the total sales of the Community
industry. On this basis, the Commission does not
exclude that such a decrease in the export sales affected
the overall economic situation of the Community
industry. However, it is recalled that the present invest-
igation exclusively covered the economic situation of the
Community industry as regards the Community free
market. Consequently, the injury suffered by the
Community industry has been demonstrated on the
basis of Community market indicators. Accordingly,
prices and revenues from export sales were irrelevant
and therefore excluded from the injury analysis.
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f) Community industry's preference to supply captive market

A number of users of the product concerned on the
Community market stated that the Community industry
had attempted to increase the integration of its activities
over the period examined. At the end of 1997, the
Community industry had allegedly given priority to
supplying related parties in the captive market before
supplyinf independent parties on the free market with
the result that the users were forced to obtain their
supplies from outside the Community. Therefore, injury
could not be caused by the development of imports.

The Commission found that between 1997 and the
investigation petiod the evolution of sales volume to
both related and unrelated customers showed decreasing
trends. The fact that the supply to the captive market
followed a similar trend ind)i’cates that production
capacity was available. This decline in sales volume indi-
cated that there was no shortage of supply of the
product concerned, which could have led to a decrease
in the sales volume to unrelated parties.

g) World-wide situation in the steel business

Several exporting producers claimed that the situation of
the Community industry, in particular in the second part
of the investigation period, was largely due to the deteri-
oration of the worldwide situation of the steel business.

Based on the information available it emerged that a
worldwide downturn occurred duting the investigation
period. Sales prices decreased in the USA, Japan and
South Korea, However, it was found that sales prices in
these countries were 15%, 24 % and 7 % respectively,
higher than those in the Community at the end of the
investigation period.

Consequently the worldwide situation of the steel
industry and in particular the situation in Southeast
Asia, cannot explain the deterioration of the economic
situation of the Community industry during the period
examined.

4. Conclusion on causation

The above analysis indicates that factors other than
dumped imports from the countries concerned may
have contributed to the difficult state of the Community
industry during the investigation period. However, the
investigation has shown that the sudden increase in
imports, the price depression and price undercutting
practised by the exporting producers had significantly
negative consequences on the situation of the
Community industry. Therefore, it is concluded that
these imports, taken in isolation, had caused material
injury to the Community industry.
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G. COMMUNITY INTEREST

1. Preliminary remarks

The purpose of anti-dumping measures is to remedy
unfair trading practices having an injurious effect on the
Community industry and re-establish a situation of effec-
tive competition on the Community market. In addition
to dumping, injury and the cause of this injury, the
Commission examined whether any compelling reasons
existed which could lead to the conclusion that it is not
in the Community interest to impose measures. For this
purpose, and in accordance with Article 21(1) of the
Basic Decision, the impact of possible measures on all
parties involved in this proceeding and the consequences
of taking or not taking measures, were considered on
the basis of the evidence available.

2. Interest of the Community industry

In case of injurious dumping caused by low-priced
dumped imports, the interest of a Community industry
is that conditions of effective competition are restored.

The investigation has shown that the Community
market of hot-rolled coils was characterised by the pres-
ence of products originating in the countries concerned
which were sold at prices undercutting those of the
Community industry. The resulting injurious situation
could be contained as long as the volume imported was
limited. However, the high volume of dumped imports,
which suddenly flooded on the Community market in a
very short time during the investigation period, caused a
price depression, which had a significant impact on the
financial situation of the Community industry. This
situation leaves the Community industry in a seriously
weakened position and this industry has an interest in it
being corrected.

During the period examined, the Community industry,
as well as other producers located in the Community,
undertook important rationalisation and restructuring
projects that are still going on at present. The realisation
of these projects is important in view of the globalisa-
tion of the steel market. This activity of the Community
industry at a worldwide level demonstrates its adapt-
ability, its competitiveness and viability.

With anti-dumping measures in force, employment,
which increased during the period examined, could be
maintained and possibly increased, depending on the
evolution of consumption. The results of the invest-
igation have shown that the Community industry lost
significant sales volume and saw its prices decrease, in
particular towards the end of the investig‘ation period.
The proposed anti-dumping duties, which amount to
around 8 % for cooperating exporting producers on a
weighted average level, should allow the Community
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industry to recover from its injurious situation by either
increasing its own prices andfor sales quantities.

In view of the inadequate profitability in 1996 and 1997
and the material injury suffered during the investigation
period, it is highly probable that the financial situation
of the Community industry will deteriorate further in
the absence of any measures to correct the negative
effects of dumped imports. This may ultimately lead to
cuts in production or closures of certain facilities and
therefore threaten employment in the Community.

3. Interest of users and related activities in the
Community

In order to evaluate the impact on users of taking or not
taking measures, the Commission sent questionnaires to
the known users on the Community market. An on-the-
spot investigation took place at the premises of a major
user in order to verify the information submitted. The
following conclusions are based on the responses
received from users.

Users were found to have themselves imported 40 % of
total imports of hot-rolled coils from the countries
concerned. They employ 4000 people in the
Community.

Users claimed that in the event of the imposition of
measures, they would no longer have a choice in their
sources of supply and they feared that they would
become entirely dependent on the goodwill of the
Community producers. In particular it was claimed that
these producers had to supply a large captive market
and that they already held a share of 75% of the
Community free market. They recalled that these produ-
cers' sales on the captive market as well as a large share
of their sales on the free market was destined for related
companies, whose downstream products were in direct
competition with their own products. The users in ques-
tion also indicated that the Community industry
supplied independent users only after the requirements
of their related companies had been fully satisfied. They
also claimed that t%e related user companies

bought the product concerned below the market price.
Under these circumstances, the users were of the
opinion that the imposition of anti-dumping

would give the Community industry a decisive and
unjustified competitive advantage in the downstream
markets which would not be in the interest of the
Community.

Finally, these users claimed that the imposition of anti-
dumping duties was likely to cause shortage of supply
for indgependent buyers, as was the case in the
Community market at the end of 1997. This situation
would clearly be an infringement to the ECSC Treaty.



(231)

(232)

(233)

(234)

(235)

(236)

It is to be noted that the purpose of the imposition of
anti-dumping measures is not to prevent users from
il:ntﬁoning hot-rolled coils from the countries concerned,

er to ensure that these imports are made at non-
injurious prices. Even with the imposition of anti-
dumping measures, these products will always be
present in the Community market and will ensure that
the choice of supply is maintained for users companies.

The Commission estimated that a weighted average anti-
dumping duty of 8% on hot-rolled coils imported from
the countries concerned may prompt at maximum an
increase of around 1.6 % in the overall cost of the user
companies' raw materials. This extra cost would cause
an estimated increase in the full cost of production of
about 1.1%, given the mix of various sources of
purchases and the average value added in the down-
stream products.

This estimated extra cost of production incurred by the
user companies, either charged or not to the subsequent
purchasers, is not such as to endanger the profitability of
the user industries. Moreover, this cost should be seen in
the light of expected positive developments in the hot-
rolled coils markets when governed by effective trade
conditions.

Concerning the level of sales price in the free market, it
is recalled that no significant differences were found
between the prices applied by the Community industry
to related an(f unrelated customers. Moreover, the claim
purporting that the Community industry did not suppl
or had set up priorities for its supplies of hot-rolled coifs’
depending on the relationship wiri the purchaser during
the period examined cannot be taken into consideration
as no evidence in this respect has been made available.
More to the contrary, it has been found that certain sales
contracts concluded with the Community industry were
cancelled.

Based on the foregoing, it is considered that any nega-
tive effects on users from taking measures against
dumped imports from the countries concerned cannot
outweigh the positive effects from which all the other
operators active on the Community market will benefit.

4. Consequences on competition in the Community
market

Some parties claimed that anti-dumping measures would
reduce competition on the Community market, encour-
aging the creation of big steel groups. They argued that
in the recent past major steel companies, such as British
Steel and Sollac, had increased in size by merging with
or by purchasing other steel companies. These groups
are also in competition in the downstream products
with independent users, mostly small and medium size
enterprises. The consequences of such a concentration
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may be the disappearance of many independent users
resulting in the reduction of employment in the
Community.

Concerning the alleged restriction in competition, it is
recalled that there are a number of alternative sources of
supply such as Russia, Indonesia, Hungary, Romania,
South Korea, Slovakia, Brazil, etc, exporting hot-rolled
coils to the Community. There are also several hundred
$SC's, stockholders and dealers selling the product
concerned mainly to small and medium size users.
Finally, there are several Community steel producers, in
addition to the Community industry, located in Finland,
France, Austria and Greece.

Furthermore, given that the level of the measures
proposed is not such, from an economic point of view,
to foreclose the Community market to the countries
concerned there appears to be no risk of restricting
competition in the Community market.

5. Shortage of supply on the Community market

Certain exporting producers from the countries
concerned and users in the Community claimed that the
imposition of anti-dumping measures would cause a
shortage of supply, in particular for independent users
industries. This claim was based on the fact that the
Community industry alone is not able to supply the
whole Community free market in particular given its
current high capacity utilisation levels.

Other interested parties claimed that the Community
industry does not have the capacity to supply its own
related companies in the free market and, is therefore
not in the position to compensate for any decrease in
imports caused by the imposition of anti-dumping
measures,

In this respect it should be noted that as the producers
in the Community cannot supply the whole of the free
market, imports from third countries will always be
needed and the Community market will always been
open to such imports, provided they are made in respect
of the provisions of the Basic Decision.

In any event, the Community industry, other producers
in the Community and exporting producers in other
third countries will be able to continue to supply the
Community market. The exporting producers in the
countries concerned will also be able to continue to
supply the Community market given that the measures
proposed are not such as to close the market to them.

Based on the above facts and considerations, the claim
that the imposition of anti-<dumping measures will entail
a shortage of supply is not considered to be founded.
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6. Conclusion on the Community interest

The Commission considers that the imposition of anti-
dumping duties is necessary to prevent further imports
of low-priced dumped imports and avoid the situation
of the Community industry to deteriorate further. More-
over, the imposition of measures in the present case will
re-establish effective competitive conditions for all oper-
ators in the Community. Furthermore, having examined
the various interests involved in the present proceeding,
no compelling reasons were found to exist against the
imposition of definitive anti-dumping measures. The
imposition of definitive anti-dumping measures is there-
fore not against the Community interest.

H. DEFINITIVE MEASURES

Having established that the dumped imports originating
in Bulgaria, India, South Africa, Taiwan and Yugoslavia
have caused material injury to the Community industry
and that there are no compelling reasons not to take
action, definitive anti-dumping measures should be
adopted.

1. Injury elimination level

For establishing the level of duty, account has been
taken of the dumping margins found and of the amount
of the duty necessary toa;%iminate the injury caused by
dumped imports to the Community industry. The neces-
sary price increase was determined on the basis of a
comparison of the weighted average import price, as
established for the undercutting calculations, with the
non-injurious price of the different types of hot-rolled
coils sold by the Community industry on the
Community market.

It was considered that the amount of duty necessary to
remove the effects of injurious dumping should allow
the Community industry to cover its costs of production
and obtain a reasonable profit on sales. In this respect, it
was considered that the profit margin before tax of
12,9 % on turnover claimed by the Community industry
was an appropriate basis, regard being given to the need
for long-term investments and for a rate of return,
which the Community industry could reasonably expect
in the absence of injurious dumping.

Accordingly and given the profit rate realised by the
Community industry during the investigation period,
injury elimination levels were determined on a type by
type basis as the difference between the actual net sales
price of the Community industry and the actual net sales

4]-

(249)

(250)

(251)

(252)

(253)

(254)

price of the comparable imported models. The difference
was then expressed as a percentage of the CIF import
price at the Community frontier customs duty unpaid.

2. Level of definitive daties

In the light of the foregoing, it is considered that a
definitive anti-dumping (futy should be imposed at the
level of the dumping margin found, but should not be
higher than the injury margin set out above in accord-
ance with Article 9(4) of the Basic Decision.

As far as the parallel anti-subsidy proceeding regarding
imports from India, South Africa and Taiwan is
concerned it should be noted that, in accordance with
Article 12 (") of Commission Decision No 1889/98/
ECSC, the countervailing duty rate should correspond to
the subsidy margin unless the injury margin is lower.

In accordance with Article 24(1) of the above Decision
No 1889/98/ECSC and Article 14(1) of the Basic
Decision, no product shall be subject to both anti-
dumping and countervailing duties for the purposes of
dealing with one and the same situation arising from
dumping or from export subsidisation. As anti-dumping
duties should be imposed on imports of the product
concerned it is necessary to determine whether, and to
what extent, the subsidy and the dumping margin arise
from the same situation.

In the case in question all of the schemes investigated in
India have been found to constitute export subsidies
within the meaning of Article 3(4)(a) of the above
Decision No 1889/98/ECSC. As such, the subsidies can
affect the export prices of the Indian exporting produ-
cers, thus leading to increased margins of dumping. In
other words, the dumping margin: blished are
wholly or partly due to the existence of export subsidies.
In these circumstances it is not considered appropriate
to impose both countervailing and anti-dumping duties
to the full extent of the relevant subsidy and dumping
margins established. Therefore, in the case of India, the
anti<dumping duties need to be adjusted to reflect the
actual dumping margins ining after the imposition
of the countervailing duties offsetting the effect of the
export subsidies.

In the case of Taiwan, the schemes investigated do not
constitute export subsidies. Accordingly, duties may be
imposed at the rates of the full amount of dumping and
subsidy margins established, subject to the injury
margins not being exceeded.

In the case of South Africa, as the level of subsidisation
was found to be de minimis, no countervailing duties are
imposed at the present stage. In these circumstances,
anti-dumping duties at the full rate of the injury margins
are imposed given that these are lower than the
dumping margins.

{5 O L 245, 49.1998, p. 3.
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(255) The rates of duty applicable to the free-at-Community-frontier price, before duty and taking into
account the results of the anti-subsidy proceeding, shall be:

Country/Company Dumping Injury m cm:opm?ﬂe&ng du.:\wa
margin % margin % margin % duty % be imposed %

Bulgaria 271 75 75
Kremikovtzi 27,1 7,5 7.5
India 56,3 23,8 14,8 14,8 9,0
Essar 55,8 6,4 4,9 49 1,5
SAIL 56,3 23,8 12,3 12,3 11,5
TISCO 29,4 6,4 8,7 6,4 0
South Africa 47.8 38,3 0 0 37,8
Iscor 47,8 52 4] 0 52
Highveld & Vanadium 37.8 38,3 0 0 37,8
Taiwan 30,3 29,3 0 4,4 24,9
CSC 88 8,9 0 4,4 3,9
Yieh Loong 2,1 3,9 0 0 21
Yugoslavia 56,1 15,4 15,4
Sartid 56,1 15,4 15,4

(256) The individual company anti-dumping duty rates specified in this Decision were established on the
basis of the findings of the present investigation. Therefore, they reflect the situation found during
that investigation with respect to the above companies. These duty rates (as opposed to the
country-wide duty applicable to ‘all other companies’) are thus exclusively applicable to imports of
products originating in the country concemed and produced by the companies and thus by the
specific legal entities mentioned. Imported products produced by any other company not specifically
mentioned in the operative part of this Regulation with its name and address, including entities
related to those specifically mentioned, cannot benefit from these rates and shall be subject to the
duty rate applicable to ‘all other companies'.

(257) Any claim requesting the application of these individual company anti-dumping duty rates (e.g.
following a change in the name of the entity or following the setting up of new production or sales
entities) should %e addressed to the Commission (1) forthwith with all relevant information, in
particular any modification in the company's activities linked to production, domestic and export
sales associated with e.g. that name change or that change in the production and sales entities. The
Commission, if appropriate, will, after consultation of the Advisory Committee, amend the Decision
accordingly by updating the list of companies benefiting from individual duty rates.

() European Commission Di General Trade Directorate C DM 24 - 8/38 Rue de la Loi/Wetstraat 200 B - 1049
Brussels/Belgium
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3. Undertakings

(258) Exporting producers in Bulgaria, India, South Africa have offered a price undertaking in accordance
with Article 8(1) of the Basic Decision.

{259) One exporting producer in Yugoslavia expressed its willingness to give a price undertaking. However,
in view of a number of problems relating to the product code number and the fact that a majority of
sales to the European Union were made via related companies, it was considered that the Commis-
sion would be unable to monitor the undertaking properly. The exporter's offer was therefore
rejected and the company was informed accordingly, in accordance with Article 8(3) of the Basic
Decision.

(260) The Commission considers that the undertaking offered by the exporting producers in Bulgaria, in
India, and in South Africa can be accepted. The acceptance of the price undertaking should be
conditional on the presentation to the Member States' customs services of a valid undertaking
invoice clearly identifying the producer and containing the information listed in the Annex. Where
no such invoice is presented, the appropriate rate of anti-dumping duty will be payable.

(261) It should be noted that in the event of a breach or withdrawal of the undertaking an anti-dumping
duty may be imposed, pursuant to Articles 8(9) and 10 of the Basic Decision.
I. TERMINATION OF THE PROCEEDING

{262) In view of the findings on the level of imports originating in Iran, the proceeding with respect to this
country should be terminated,

HAS ADOPTED THIS DECISION:

Artide 1

1. A definitive anti-dumping duty is hereby imposed on imforts of certain flat rolled products of iron or
non-alloy steel, of a width of 600 mm or more, not clad, plated or coated, in coils, not further worked
than hot-rolled originating in Bulgaria, India, South Africa, Taiwan or the Federal Republic of Yugoslavia
falling within CN codes 7208 10 00, 7208 25 00, 7208 26 00, 7208 27 00, 7208 36 00, 7208 37 10,
7208 37 90, 7208 38 10, 7208 38 90, 7208 39 10, 7208 39 90.

2. The rates of duty for products manufactured by the companies listed in the table below applicable to
the free-at-Community-frontier price, before duty, shall be:

Country Company Rate 0';,?)13 duty TARIC additional code
Bulgaria All companies 7,5 A999
India Essar Steel Ltd, 27th KM, Surat Hazira Road, 15 A076

Hazira 394270, Dist: Surat, State: Gujarat

Steel Authority of India Limited, Ispat Bhavan, 11,5 A077

Integrated Office Complex, Lodhi Road, New

Delhi-110 0031

Tata Iron & Steel Company Limited, 0 A078

43 Chowringhee Road, Calcutta-700 071

All other companies 9 A999
South Africa Iscor Limited, Roger Dyason Road, Pretoria 52 A079

West, and Saldanha Steel (Pty) Ltd, Private Bag

X11, Saldanha 7395

All other companies 37.8 A999
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Country Company Rate °§,““)D duty | rARIC additional code

Taiwan China Steel Corp., 1 Chung Kang Road, Hsiao 39 A080

Kang, Kaohsiung 81233

Yieh Loong Enterprise Co, Ltd,, 317 Yu Liao 2,1 A081

Road, Chiao Tou Hsiang, Kaohsiung Hsien

All other companies 249 A999
Federal Republic of | All companies 15,4 -
Yugoslavia

3. Notwithstanding paragraph 1, the definitive duty shall not apply to imports realised for free circula-
tion in accordance with the provisions of Article 2.

4. Unless otherwise specified, the provisions in force concerning customs duties shall apply.

Artide 2

1. The undertakings offered in connection with this anti-dumping proceeding by

Company Country TARIC additional code
Kremikovtzi Corporation, 1870 Sofia, Botunetz | Bulgaria A082
Essar Steel Ltd, 27th KM, Surat Hazira Road, | India A083
Hazira 394270, Dist: Surat, State: Gujarat
Steel Authority of India Limited, Ispat Bhavan, | India A084
Integrated Office Complex, Lodhi Road, New
Delhi-110 0031
Highveld Steel & Vamadium Corporation | South Africa A085
Limited, PO Box 111, Witbank 1035

are hereby accepted.

2. Imports pursuant to these undertakings, when released for free circulation, shall be exempted from
the anti-dumping duty set in Article 1(2) when they are manufactured and directly exported and invoiced to
an importing company in the C ity by a c y listed in the table of paragraph 1 and declared
under the appropriate TARIC additional code.

1 4

The exemption shall be conditional ugon presentation to the relevant Member State's customs services of a
valid undertaking invoice issued by the exporting company containing the essential elements listed in the
Annex.

Article 3

Pursuant to Article 14(6) of Decision (EC) No 2277/96{ECSC, Member States' reports to the Commission
shall indicate for each release for free circulation, the year and month of import, the CN code, Taric and
Taric additional codes, the type of measure, the country of origin, the quantity, the value, the anti-dumping
duty, the Member State of import and, where appropriate, the serial number of the production certificate.

Artide 4

The anti-dumping proceeding concerning imports of certain flat-rolled products of iron or non-alloy steel,
of a width of 600 mm or more, not clad, plated or coated, in coils, not further worked than hot-rolled
originating in Iran is hereby terminated.
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Artide 5
This Decision shall enter into force on the day following its publication in the Official Joumal of the European
Communities,

This Decision shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 4 February 2000.

For the Commission
Pascal LAMY
Member of the Commission

ANNEX

Elements to be indicated in the undertaking invoice referred to in Article 2(2)

1. The product reporting code number (PRC) (as established in the undertaking offered by the exporting producer in
question), including type and CN code.
. The exact description of the goods, including:
— invoice number,
— invoice date,
— the ‘company product code’ (CPC),
— the TARIC additional code under which the goods on the invoice may be customs-cleared at Community borders
(as specified in the Decision).
— quantity (to be given in kilos),
— minimum price applicable.

~

-

. The description of the terms of the sale including:
— price per kilo,
— the applicable payment terms,
— the applicable delivery terms,
— total discounts and rebates.

o~

. Name of the importer to which the invoice is issued directly by the company.

w

. The name of the official of the company that has issued the undertaking invoice and the following signed declaration:

‘I, the undersigned, certify that the sale for direct export to the European Community of the goods covered by this
invoice is being made within the scope and under the terms of the undertaking offered by... [name of the company]
and accepted by the European Commission through Decision (EC) No 283/2000/ECSC. | declare that the information
provided in this invoice is complete and correct”’
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CORRIGENDA
Corrigendum to C Decision No 283/2000/ECSC of 4 Feb: 2000 imposing a definitive anti-
dumping duty on im mofaminﬂatmlled roducts of iron or non- g?wxdﬂlofsoommor

more, not clad, plated or coated, in coils, not further worked than hot-rolled, originztinginl!ulgam.lndu,South
Africa, Taiwan and the Federal Republic of Yugoslavia and accepting undertakings offered by certain exporting
and the p ing concerning imports originating in Iran

(Official Journal of the European Communities L 31 of 5 February 2000)

On page 15, recital 5, point (ii):

for: ‘the acceptance of an undertaking offered by an exporting producer in Bulgaria and’,

read: ‘the acceptance of undertakings offered by certain exporting producers and'.

On page 42 in Article 1(2) for TARIC additional code A081, in the second column ‘Company for the second company:
for: Yieh Loong Enterprise Co, Ltd,,

read: Yieh Loong Enterprise Co. Lid,.

(‘u.. igend: i Decision No 284/2000/ECSC of 4 February 2000 im a definitive counter-

dutyonmpomofcemmﬂatroﬂad oducts of iron or non- teel, of a of 600 mm or more,
not plated or coated, in coils, not er worked than hot-rolls ongmanng in India and Taiwan and
accepting undertakings offered by certain exporting prod and g the p ing concerning

imports ongmatmg in South Africa

(Official Journal of the European Communities L 31 of 5 February 2000)

On page 77, in Article 1(2) in the table, for TARIC additional code A072, second column ‘Company’, second Taiwanese
company:

for:  Yieh Loong Enterprise Co., Ltd,,

read: “Yieh Loong Enterprise Co., Ltd".

On page 77, in Article 2(1) for TARIC additional code A075, in the first column ‘Company for the third company Tata
Iron & Steel Company Limited:

for: ‘43 Chrowringhee Road, Calcuta’,

read: ‘43 Chowringhee Road, Calcutta’.
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COMMISSION DECISION No 284/2000/ECSC
of 4 February 2000

imposing a definitive countervailing duty on imports of certain flat rolled products of iron or
non-alloy steel, of a width of 600 mm or more, not clad, plated or coated, in coils, not further
worked than hot-rolled, originating in India and Taiwan and accepting undertakings offered by

certain exporting producers and terminating the proceeding concerning imports originating in

South Africa

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Coal and
Steel Community,

Having regard to Commission Decision No 1889/98/ECSC of 3
Septemnber 1998 on protection against subsidised imports from
countries not members of the European Coal and Steel
Community (*), and in particular Articles 13, 14 and 15
thereof,

After consulting the Advisory Committee,

Whereas:
A. PROCEDURE

1. Initiation

()  On 8 January 1999, the Commission announced by
means of a notice (hereinafter referred to as the ‘Notice
of Initiation’) published in the Official Joumal of the Euro-
pean Communities (?) the initiation of an anti-subsidy
proceeding with regard to imports into the Community
of certain flat rolled products of iron or non-alloy steel,
of a width of 600 mm or more, not clad, plated or
coated, in coils, not further worked than hot-rolled,
originating in India, South Africa and Taiwan.

(2)  The proceeding was initiated as a result of a complaint
lodged by Eurofer on behalf of Community producers
representing a major proportion of the total Community
production of the product concerned within the
meaning of Articles 9(1) and 10(7) Decision (EC) No
1889/98/ECSC (hereinafter referred to as the ‘Basic Deci-
sion). The complaint contained evidence of subsidisa-
tion of the product concerned and of material injury
resulting therefrom, which was considered sufficient to
justify the initiation of a proceeding.

2. Investigation

(3  The Commission officially advised the exporting produ-
cers in the exporting countries (hereinafter referred to as
the ‘exporting producers) and importers as well as their
representative associations known to be concerned, the
representatives of the exporting countries and the
complaining Community producers of the initiation of

EEER e
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5)

(6)

@

the proceeding. The Commission sent questionnaires to
all these parties and to those who made themselves
known within the time limit set in the Notice of Initia-
tion. Pursuant to Article 11(5) of the Basic Decision, the
Commission also gave the parties directly concerned the
opportunity to make their views known in writing and
to request a hearing.

Certain exporting producers, complaining Community
producers and importers submitted comments in
writing,

All interested parties who requested a hearing within the
time limit set and who indicated that they were likely to
be affected by the result of the proceeding and that there
were particular reasons why they should be heard, were
granted such a hearing.

All parties were informed of the essential facts and
considerations on the basis of which it was intended to
recommend:

(i) the imposition of definitive countervailing duties on
imports from India and Taiwan,

(i) the acceptance of an undertaking offered by
exporting producers in India and

(iii) the termination of the proceeding against imports
from South Africa.

Parties were also granted a period within which they
could make representations subsequent to this disclo-
sure.

The oral and written comments submitted by the parties
were considered and, where appropriate, the definitive
findings have been modified accordingly.

The Commission sought and verified all the information
it deemed necessary for the purpose of a definitive deter-
mination.

Verification visits were carried out at the premises of the
following companies:

— Complaining C i 3

¥ -4 4

— Aceralia Corporacion Sid., Madrid, Spain
— British Steel Plc, London, United Kingdom
— Cockerill Sambre SA, Brussels, Belgium
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— Hoogovens Steel BV, Jmuiden, Netherlands
— ILVA Spa, Genoa, ltaly

— Sidmar NV, Gent, Belgium

— Salzgitter AG, Salzgitter, Germany

— Stahlwerke Bremen GmbH, Bremen, Germany
— SOLLAGC, Paris, France

— Thyssen Krupp Stahl AG, Duisburg, Germany

— Exporting producers
(@) India
Essar Steel Ltd, Hazira

Tata Iron & Steel Company Ltd, Calcutta
Steel Authority of India Ltd, New Delhi

(b) South Africa

Iscor Ltd, Pretoria
Highveld Steel & Vanadium Corp. Ltd, Witbank

(c) Taiwan
China Steel Corp., Kaohsiung
Yieh Loong Enterprise Co. Ltd, Kaoshiung,
— Unrelated importer — user company in the Community
Marcegaglia SpA, Gazoldo degli Ippoliti, Italy,
— Importers related to the exporting producers

South  Africa: Macsteel International UK Lid,
London, United Kingdom

Macsteel International Belgium NV,
Antwerpen, Belgium

Macsteel International Stahthandel
GmbH, Disseldorf, Germany.

The investigation of subsidy covered the period from 1
January 1998 to 31 December 1998 (hereinafter
referred to as the ‘investigation period’ or ‘IP). The
examination of injury covered the period from 1 January
1995 up to the end of the subsidy investigation period
(hereinafter also referred to as the ‘period examined').

B. PRODUCT CONCERNED AND LIKE PRODUCT

1. Product concerned

The product concerned is certain flat rolled products of
iron or non-alloy steel, of a width of 600 mm or more,
not clad, plated or coated, in coils, not further worked
than hot-rolled (hereinafter ‘hot-rolled coils). This
product is currently classifiable within CN codes
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(10

(11)

12

(13)

14

72081000, 7208 2500, 7208 26 00, 7208 27 00,
7208 36 00, 7208 37 10, 7208 37 90 (*), 7208 38 10,
7208 38 90, 7208 39 10, 7208 39 90.

Hot-rolled coils are generally obtained in steel mills by
hot rolling semifinished steel products after the final
rolling pass or after pickling or continuous annealing.
Hot-rolled coils are wound into a regular coil.

For steel mills, which produce a great range of flat
products of steel, hot-rolled coils are used as a pre-
material for manufacturing other steel products (wide
and narrow strips, all cold-rolled products, tubes, etc).
Hot-rolled coils can be of various grades and dimen-
sions. The vast majority of imports from third countries
into the Community consist of ‘structural steels’ (such as
§235 and $275 according to Euronorm’ EN 10025) and
‘mild steels’ (such as DD11, DD12, DD13 according to
EN 10011 and the ‘Deutsche Industrie-Norm’ DIN 1614/
1). Coils are conventionally between 1,5 and 15 mm
thick and from 600 to 2 050 mm wide. Each of the CN
codes listed above corresponds to a specific product type
as differentiated by width and thickness within the
above ranges.

The product concerned is also classified into two distinct
categories according to its finishing: black hot-rolled
coils (hereafter referred to as ‘black coils’) which are the
basic product and pickled hot-rolled coils (hereafter
referred to as ‘pickled coils) which, after being hot-
rolled, go through an additional surface treatment called
pickling. The distinction between black coils and pickled
coils is also reflected in the structure of the Combined
Nomenclature as coils classified under the two categories
belong to specific and separate CN codes.

Although imports from the countries concerned are
mainly black coils, the investigation showed that
imports cover all the CN codes and thus all the different
products listed above. Notwithstanding the fact that each
CN code corresponds to a distinguishable type of hot-
rolled coil, it was found that they all have identical or
similar physical and technical characteristics, uses and
applications. Accordingly, all types of hot-rolled coils
form one single product falling under the CN codes
listed in recital 9.

2, Like product

The investigation has shown that the hot-rolled coils
imported from the countries concerned ate identical to
or comparable to the Community-produced products, in
particular in terms of the grades and the range of dimen-
sions available.

Some exporting producers claimed that the product
concerned which they produce and sell is not inter-
changeable and not comparable as such with the
Community-produced product. They claimed that the
production process of the Community producers was

() See corrigendum published in Of C 107, 16.41999, p. 6.
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(16)

17)

(18)

(19)

more advanced and even used different technology, thus
producing a higher quality product. They mentioned
that users sometimes had to re-roll the imported prod-
ucts before they could be processed further. They there-
fore claimed that their product was not a like product to
that of the complaining Community producers.

Obviously, any difference in the production process
resulting in surface or chemical defects may lead to a
lower market value. However, the investigation showed
that, in general both the Community-produced product
and the imported product still have the same basic
physical characteristics and uses, even though the prod-
ucts are not identical, in particular in terms of quality,
across suppliers and across shipments of a given
supplier. This, however, cannot lead to the conclusion
that hot-rolled coil imported from the countries
concerned is not a like product to that produced by the
Community industry and sold in the Community.

The investigation also showed that the grades and
dimensions of the product concerned imported from the
countries concerned are identical or comparable to the
products sold on the domestic market of the countries
concerned.

On this basis, it was concluded that hot-rolled coils
produced in the countries concerned, hot-rolled coils
exported to the Community from these countries and
hot-rolled coils produced and sold by the complaining
Community producers on the Community market, are
alike within the meaning of Article 1(5) of the Basic
Decision.

C. SUBSIDY

1. INDIA

a) Introduction

On the basis of the information contained in the
complaint and the replies to the Commission's question-
naire, the Commission investigated the following five
schemes, which allegedly involve the granting of export
subsidies:

— Passbook Scheme

— Duty Entitlement Passbook Scheme

— Export Promotion Capital Goods Scheme

— Export Processing Zones/Export Oriented Units
— Income Tax Scheme.

The first four schemes are based on the Foreign Trade
{Development and Regulation) Act 1992 (effective from
7 August 1992) which repealed the Imports and Exports
Control Act of 1947. The Foreign Trade Act authorises
the Government of India (GOI) to issue notifications
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(20)

(1)

(22)

(23)

24)

(25)

regarding export and import policy. These are summar-
ised in ‘Export and Import Policy’ documents which are
issued every five years and updated every year. Two
Export and Import Policy documents are relevant to the
investigation period of this case i.e. the five-year plans
relating to the years 1992-1997 and 1997-2002.

The last scheme, the Income Tax Scheme, is based on
the Income Tax Act of 1961 which is amended yearly
by the Finance Act.

b) Passbook Scheme (PBS)

One instrument under the Export and Import Policy
involving export-related assistance is the PBS which
entered into force on 30 May 1995.

Eligibility

The PBS is available to certain categories of exporters i.c.
those which manufacture in India and sugsequently
export (Manufacturer-exporters) and exporters, whether
manufacturers or only traders, granted an ‘Export
House[Trading House/Star Trading House/SuperStar
Trading House certificate’. The latter category of expor-
ters, which is defined in the Export and Import Policy
document, has to provide in particular proof of prior
export performance.

Practical implementation

No producerfexporter of the product concerned applied
for or made use of the PBS. There is therefore no need
for the Commission to assess this part of the scheme in
the context of the investigation.

¢) Duty Entilement Passbook Scheme (DEPB)

Another instrument under the Export Import Policy
involving export related assistance is the DEPB which
became effective on 7 April 1997. The DEPB constitutes
the successor to the PBS which was terminated on 31
March 1997. The DEPB is of two types:

— DEPB on pre-export basis
— DEPB on post-export basis.

i) DEPB on pre-export basis

Eligibility

The DEPB scheme on pre-export basis is available to
manufacturer-exporters (i.e. every manufacturer in India
who exports) or merchant-exporters (i.e. traders) linked
with manufacturers. To be eligible under this scheme,
the company must have exported during a three-year
period prior to submitting a claim for a licence.
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Practical implementation

Any eligible exporter can apply for a licence. The
licence, which is issued automatically, grants a credit
amount that may be used to offset customs duties due
on future imports of goods. The value of the licence is
calculated on the basis of 5 % of the average yearly value
of all exports, made by the applicant, during the
previous three years.

The licence, which is non-transferable, is valid for a
period of 12 months from the date of issue. Once the
credit on the licence has been exhausted, a fee is payable
to the relevant authority. The company may then apply
for a further credit amount, again calculated on the basis
of 5% of the average value of exports during the
previous three years.

The DEPB on pre-export basis allows duty-free imports
of inputs required for the production of goods in the
factory of the company concerned. Determination of
what products may be imported duty free is made by
reference to the inputs listed in the Standard Input-
Output Norm (SION) (*) and varies dependent upon the
product to be manufactured. Such duty-free inputs may
not themselves then be transferred, loaned, sold, parted
with, or disposed of in any manner whatsoever by the
company, other than as a constituent part of the
finished product.

The use of the scheme also carnes with it an export
obligation. When the licence is used for duty-free
imports, the holder undertakes to use the goods as
inputs for finished products destined for export. Export
will attract a benefit based on the type and quantity of
finished product. The benefit is calculated by reference
to the SION. Once the licence holder has made exports
of such a value which will entitle him to a benefit
equivalent to the credit already given under DEPB on
pre-export basis, his obligation is fulfilled.

Conclusion on DEPB pre-export basis

The GOI asserts that the DEPB pre-export scheme is a
permitted remission/drawback or substitution drawback
scheme within the provisions of Annex I(j) to the Basic
Decision, and, as such, is non<countervailable. Annex Il
and Il to the Basic Decision give guidelines on the
determination of whether such schemes are export
subsidies.

The DEPB pre-export is a value based scheme. The
SOGN sets notional costings based on what are consid-
ered to be the value of inputs that have to be imported
to manufacture a particular product. Once the SION rate
has been set for a particular finished product, inputs can

lanaton of the SION prog please see Commission
(EC) No 1156/98, (O] L 202, of 18.7.1998, p. 40).

P
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(32)

(33)

(34)

(3%)

(36)

be imported duty-free under a DEPB pre-export license.
There is no requirement to import all of the inputs on
the SION list. The only limits to the quantity of any
particular input that may be imported under the scheme
is the value of the licence granted and the corresponding
commitment to export the finished product.

A company which can obtain its inputs at a lower price
than that set in the SION programme, or which can
obtain some of the inputs on the domestic market,
would be able to import excess duty-free inputs that
could be used in its domestic production. There would
appear to be no provision within the SION programme
to prevent such a situation arising. Neither was evidence
found of any other system or procedure in place to
confirm either which duty-free inputs are actually
consumed in the production process of the exported
finished product or in what quantities.

Annex Il (I)(5) and Annex 111 (l)(3) of the Basic Decision
provide that, where it is determined that the government
of the exporting country does not have a verification
system in place, a further examination by the exporting
country based on actual inputs involved, or actual trans-
actions, respectively, will normally need to be carried
out in the context of determining whether an excess
payment occurred. The GOI did not carry out such an
examination.

However, the only Indian exporter in this investigation
to use the scheme has provided to the Commission
proof that they received no excess benefit. The company
was able to establish that all benefits under the DEPB
pre-export scheme during the POl were offset by the
duty normally payable only on inputs consumed in
finished exported product. There was therefore no
subsidy conferred on this company.

ii} DEPB on post-export basis

Eligibility

The DEPB on post-export is available to manufacturer-
exporters (i.e. every manufacturer in India who exports)
or merchant-exporters (i.e. traders).

Practical implementation of DEPB post-export basis

Under this scheme, any eligible exporter can apply for
credits which are calculated as a percentage of the value
of exported finished products. Such DEPB rates have
been established by the Indian authorities for most prod-
ucts, including the products concerned, on the basis of
the SION. A licence stating the amount of credit granted
is issued automatically.
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DEPB on post-export basis allows for the use of such
credits for any subsequent imports {e.g. raw materials or
capital goods) not on the Negative List of Imports. Such
imported goods can be sold on the domestic market
(subject to sales tax) or used otherwise.

DEPB credits are freely transferable. The DEPB licence is
valid for a period of 12 months from the date of
granting of the licence.

When all credits have been used, the company has to
pay a fee to the relevant authority.

Conclusion on DEPB on post-export basis

This scheme is clearly contingent upon export
erformance. Credit is automatically calculated on the
asis of a formula using SION rates, independent of

whether the inputs were imported, whether import duty
was paid on them, or whether the inputs were actually
used for export production or in what quantities. Indeed
a company can claim a licence irrespective of whether it
makes any imports or purchases imported goods from
other sources. The scheme cannot therefore be consid-
ered as a duty drawback or substitution scheme, since
the remission of import duties is not limited to that
payable on goods consumed in the production process
and therefore an excess remission is involved, in accord-
ance with Article 2(1)a)(i). It is therefore countervail-
able under Article 3(4)(a) of the Basic Decision, since it
involves revenue foregone and is contingent upon
export performance.

Calculation of the subsidy amount for DEPB post-export basis

The benefit to the exporters has been calculated in two
separate ways according to the use the company has
made of the DEPB licences.

In the event that the company used the licences to make
duty-free imports, the benefit was calculated on the basis
of the amount of customs duty normally due on imports
made during the investigation period but which
remained unpaid under the DEPB.

In the event the company sold its licences, the benefit
was calculated on the basis of the amount of credit
granted in the licence regardless of the sales price of the
licence. The three exporting producers and the GOl
claimed that the benefit should be limited to the effec-
tive sales price of the licence which is usually less than
the face value of the credits in the licence. However, this
claim cannot be granted since the sale of a licence at a
price less than the face value is a pure commercial
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decision which does not alter the amount of benefit
received from the scheme.

In order to establish the full benefit to the recipient
under this scheme, this amount has been adjusted by
adding interest during the investigation period. It is
normal practice to reflect the benefit to the recipient of
one-time grants by adding the annual commercial
interest to the nominal amount of the grant, on the
assumption that the grant is considered to have been
made on the first day of the investigation period.
However, in the present case, it is clear that individual
grants can be made at any time between the first and the
last day of the investigation period. Consequently,
instead of adding commercial interest to the whole
amount, it is considered appropriate to assume that an
average grant would have been received at the mid-point
of the investigation period, and therefore the interest
should cover a period of six months, equivalent to half
of the commercial rate during the IP in India, ie. 7 %.
This amount has been allocated over total exports
during the IP.

The Government of India and three exporters claimed
that this scheme was wrongly assessed by the Commis-
sion in terms of the extent of subsidy and the amount of
countervailable benefit. In particular, they claim that the
Commission's assessment of the benefits under these
schemes was incorrect since only the excess duty draw-
back could be considered a subsidy in accordance with
Article 2 of the Basic Decision.

Article 2(1)(a){ii) provides for an exception for, inter alia,
drawback and substitution drawback schemes which
conform to the strict rules laid down in Annex I(i) and
Annex 11 (definition and rules for drawback) and Annex
Il (definition and rules for substitution drawback).

As the analysis of the Commission revealed that the
DEPB post export scheme is not a properly constituted
drawback or a substitution drawback scheme, the ques-
tion of any excess duty drawback does not arise, and the
full benefit is countervailable. As explained in recital 40,
excess remission of impott duties is inherent in the
scheme,

Three companies benefited from this scheme during the
investigation period and obtained subsidies of between
4,1% and 12,3 %.

d) Export Promotion Capital Goods Scheme
(EPCGS)

Another instrument under the Export Import Policy
involving export related assistance is the EPCGS intro-
duced on 1 April 1990 and amended on 5 June 1995.
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Eligibility

The EPCGS is available to manufacturerfexporters (i.e.
every manufacturer in India who exports) or merchant/
exporters (ie. traders). Since 1 April 1997, manufac-
turers linked with merchant/exporters can also benefit
from the scheme.

Practical implementation

To benefit from the scheme, a company must provide to
the relevant authorities details of the type and value of
capital goods which are to be imported. Depending on
the level of export commitment which the company is
prepared to undertake, the company will be allowed to
import capital goods at either a zero rate of duty or a
reduced rate. A licence authorising the import at prefer-
ential rates is issued automatically.

In order to meet the export obligation, goods exported
must have been produced using the imported capital
goods.

An application fee is payable to obtain a licence.

Conclusion on EPCGS

The EPCGS is a countervailable subsidy as the payment
by an exporter of a reduced or zero rate of duty consti-
tutes a financial contribution by the GOI, revenue other-
wise due is foregone and a benefit is conferred on the
recipient by lowering the duties payable or fully
exempting him from paying the import duties.

The subsidy is contingent in law upon export
performance within the meaning of Article 3(4)(a) of the
Basic Decision, since it cannot be obtained without a
commitment to export goods, and is therefore deemed
to be specific.

Calculation of the subsidy amount

The benefit to the exporters has been calculated on the
basis of the amount of unpaid customs duty due on
imported capital goods by spreading this amount across
a period which reflects the normal depreciation of such
capital goods in the industry of the product concerned.
This period has been established by using the weighted
average (on the basis of production volume of the prod-
ucts concerned) of depreciation periods for capital goods
actually imported under the EPCGS by each company,
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resulting into a normal depreciation period of 15,5
years. The amount so calculated which is attributable to
the investigation period has been adjusted by adding
interest during the investigation period in order to estab-
lish the full benefit to the recipient under this scheme.
Given the nature of this subsidy, which is equivalent to a
one-time grant, the commercial interest rate during the
investigation period in India, ie. 14 % was considered
appropriate. The amount of subsidy has then been allo-
cated over total exports during the investigation period.

The GOl and three exporters claimed that any benefit
should be allocated over total company turnover, on the
basis that any machinery imported under the EPCG
scheme would be used for both export and domestic
production. It is further claimed that the true purpose of
the scheme is to assist Indian companies to update their
technology and to become more competitive on the
international market (as well as to prevent a loss of
foreign exchange), and that the scheme should not be
considered as an export subsidy. However, this argument
is rejected. As outlined above, in order to avail of the
scheme, an undertaking to export has to be given.
Therefore, the subsidy is deemed to be contingent upon
export, and, in accordance with paragraph F(b)(]) of the
Calculation Guidelines {), the benefit has then been allo-
cated over export turnover for the investigation period.

Two companies availed themselves of this scheme
during the investigation period and obtained subsidies of
between 0,0 % and 0,8 %.

¢) Export Processing Zones (EPZ)/Export Oriented
Units (EOU)

Another instrument under the Export Import Policy
alleged in the complaint to involve export-related assis-
tance is the EPZ{EOU scheme, which was introduced on
22 June 1994,

The Commission established that no producer of the
product concerned was established in an EPZ or was an
EOU. There is therefore no need for the Commission to
assess this scheme in the context of the investigation.

f) Income Tax Exemption Scheme (ITES)

The Income Tax Act 1961 is the legal basis under which
the ITES operates. The Act, which is amended yearly by
the Finance Act, sets out the basis for the collection of
taxes as well as various exemptions/deductions which
can be claimed. Among the exemptions which can be
claimed by firms are those covered by Sections 104,
10B and 80HHC of the Act.

The Commission established that no producer of the
product concerned made a claim under the ITES during
the IP. There is therefore no need for the Commission to
assess this scheme in the context of the investigation.

{7) See O] C 394, 17.12.1998, p. 6.
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(63) In view of the above, the total amount of countervailable subsidies for each of the investigated

exporters is as follows.

(%)
DEPB DEPB
{Pre-Export) {Post-Export) EPCGS Toul
Essar Steel Ltd 0,0 4,1 08 49
Steel Authority of India Ltd 0,0 12,3 0,0 12,3
Tata Iron and Steel Co. Ltd 0,0 8,7 0,0 8,7
2. SOUTH AFRICA — tax credits and exemptions
a) Introduction — accelerated depreciation
— import duty exemption
On the basis of the information contained in the . hine fund
complaint and the replies to the Commission's question- matching funds
naire, the Commission investigated the following alleged — tax credit for investment in scant natural resources
subsidy schemes: areas
— tax holiday for investments in manufacturing — loans at preferential interest rates
— loans at preferential interest rates — subsidies for companies located in industrial parks
— import duty exemption and export processing zones.
— assistance with export marketing
— preferential freight and electricity costs {68) Further details of these schemes are set out below.
— price rebates on exported secondary steel products.
. (69) The first six schemes are based on the Statute for
Three programmes, namely the Regional Industrial Upgrading Industries. The last scheme is based on the
Development ~ Programme  (RIDP), the ~Simplified Statute for the Establishment and Administration of
Regional Industrial Development Programme (SRIDE), Science-based Parks and the Statute for the Establish-
and the General Export Incentive Scheme, were not ment and Management of Export Processing Zones.
investigated. At the time of the opening of the
roceeding, the Government of South Africa (GOSA)
ad already provided evidence showing that these ! i
programmes were discontinued between November b) Tax credits for the purchase of automation and
1996 and July 1997. The Commission, therefore, pollution control equipment
accepted that the exporters concerned could have
received no benefit from them during the investigation
period. Legal basis
b) Termination {70)  The basic instrument involving economic development

For those schemes found to be used by the companies
under investigation, it was determined that the cumula-
tive level of benefit varied from 0,10 % to 0,48 %. As
this would represent a de minimis level of subsidisation
in accordance with Article 14(5) of the Basic Decision,
the Commission did not need to further analyse the
countervailability of each individual scheme. Instead, the
Commission decided that this proceeding should be
terminated in respect of South Africa without the impo-
sition of duties.

3. TAIWAN

a) Introduction

On the basis of the information contained in the
complaint and the replies to the Commission’s question-
naire, the Commission services investigated the
following alleged subsidy schemes:

71)

of the Taiwanese industry is the Statute for Upgrading
Industries (SUI) which entered into force on 1 January
1991 and was last amended on 27 January 1995. The
Statute is supplemented by the Enforcement Rules of the
Statute for Upgrading Industries as last amended on 27
January 1995. The tax credits are covered by Article 6 of
the SUL Furthermore, the practical implementation of
the scheme is regulated by the Measures Governing the
Application of Tax Deductions promulgated on 15 April
1991 by the Executive Yuan which was last amended on
27 February 1995.

Eligibiliy

The tax credits are available to all manufacturing compa-
nies. There is no specific export requirement nor is
availability dependent on certain product types or
minimum production quantity or turnover.
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However, pursuant to Article 6 of the SUI, tax exemp-
tions are only granted for the following limited number
of investments:

— investment in equipment for automation of produc-
tion

— investment in equipment for pollution control.

The SUI states that the investment in the equipment
should exceed TWD 600 000 (New Taiwan Dollars). The
tax credits for the different types of investment can be
cumulated. The amount of tax credit is limited to 50 %
of the total amount of tax payable in any current year.

Amount of tax credit

Any eligible company which invests in the abovemen-
tioned equipment types may credit 10 % to 20 % of the
purchase amount against the corporate income tax
payable for the current year. In case the amount of
income tax payable is less than the deductible amount,
the benefit may be carried over during the next four
years.

The amount of tax credit is determined as follows.

For the purchase of domestically manufactured auto-
mated equipment or pollution control equipment, the
credit rate is 20 %. For the purchase of foreign made
automated or pollution control equipment, the credit
rate is 10 %. For the purchase of technology for automa-
tion production, the permissible credit is at the rate of
10 %.

Pratical implementation

In order to obtain the tax credits, a company makes an
application for the issuance of a tax deduction certificate
to the Industrial Development Bureau (IDB) of the
Ministry of Economic Affairs within six months of the
date of delivery of the equipment or the date of comple-
tion of the project. Prior to issuing the tax deduction
certificate, the local tax authorities will verify whether
the equipment falls within the criteria of Article 6 of the
SUI and has effectively been installed. Once the certifi-
cate is issued, the tax credit can be deducted in the tax
declaration for the current year (item 95 on the tax
declaration).

Countervailability

The tax credits under Article 6 of the SUI constitute
countervailable subsidies in the sense of Article 3(4)(b)
of the Basic Decision. The tax credits constitute subsidies
which are contingent upon the use of domestic over
imported goods. Although the programme provides for
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a tax credit for imported as well as domestically
produced equipment, the subsidy is doubled for the
purchase of domestic equipment and therefore, directly
provides an incentive for the purchase of Taiwanese
made equipment. The verification revealed that the
Taiwanese authorities tend to favour the purchase of
domestically manufactured equipment over imported
machinery by providing for a differentiated level of
benefit (20 % for domestic versus 10 % for imported

equipment).

The scheme constitutes a subsidy as the financial contri-
bution by the Government of Taiwan (GOT) in the form
of tax credits confers a benefit upon exporters. It is a
subsidy contingent in law upon the use of domestic over
imported goods and is therefore deemed to be specific
under Article 3(4)(b) of the Basic Decision.

For the abovementioned reasons, it is considered that
the tax credits constitute countervailable subsidies.

Calculation of the benefit

The amount of subsidy should be calculated on the basis
of the amount of tax unpaid during the investigation
period (the investigation period in this proceeding corre-
sponds with a tax year in Taiwan i.e. 1 January 1998 to
31 December 1998). The total amount of subsidy
should be allocated over total sales since this subsidy
benefits both domestic and export sales.

The GOT and one company claim that the Commission
should have calculated the benefit from the subsidy to
be the difference between the two rates ie. 20 % tax
credit for domestically purchased equipment and 10 %
for imported equipment. The Commission countervailed
the full amount of tax credits since the tax credit of
20% for domestically purchased equipment cannot be
considered as a deviation from a standard tax credit rate
of 10 %. The two tax credit rates should be considered
as separate programmes which are both specific for
domestically purchased equipment and imported equip-
ment respectively. In the absence of the 20 % tax credit
for domestically-produced equipment, a company would
have received no tax credit, since the 10 % rate only
applies to imported machinery: it is not a general rate.
Therefore, the Commission concluded that the amount
of the subsidy is the total revenue foregone by the GOT.

One company benefited from this scheme and obtained
a benefit of 2,19 %.
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c) Tax credits for investment in certain enterprises

Higibility

Pursuant to Article 8 of the SUI, the tax credit is avail-
able to any investor which buys registered stocks issued
by an important technology-based enterprise or an
important invested enterprise designated by the govern-
ment (invested company). The investing company
should hold the registered stocks for a period of at least
two years. There is no precise definition of important
technology-based enterprise. An important invested
enterprise may be any enterprise with a capital of TWD
2 billion providing it has been designated as such by the
GOT.

Amount of tax caedit

Any eligible company which invested in the abovemen-
tioned enterprises may credit 20 % of the price paid for
the acquisition of such stocks against the corporate
income tax payable.

Practical implementation

In order to obtain the tax credits, the ‘invested’ company
(ie. the company in which the investment is made)
makes an application for the issuance of a tax deduction
certificate to IDB. Prior to issuing the tax certificate, [DB
will verify whether the company qualifies as a tech-
nology-based enterprise or whether the invested enter-

rise was designated as an important invested company

y the government authorities. Once the certificate is
issued to the invested company, the investor may claim
the tax credit which can be deducted in the tax declara-
tion for the current year (item 95 on the tax declara-
tion).

Countervailability

The tax credits under Article 8 SUI constitute counter-
vailable subsidies in the sense of Article 3(2)(a) of the
Basic Decision. The GOT has limited access to the
subsidy to enterprises which make a specific investment.
The verification revealed that the Taiwanese authorities
in effect favour investment in certain sectors and enter-
prises.

The scheme constitutes a subsidy as the financial contri~
bution by the GOT in the form of tax credits confers a
benefit to exporters. It is a subsidy which is specific to
certain enterprises in Taiwan pursuant to Article 3(2)(a)
of the Basic Decision.
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The GOT claims that this programme does not consti-
tute a subsidy since there is no financial contribution to
invested companies. This is not correct. As explained
above, a company which invests in certain enterprises
obtains a tax credit for 20 % of the amount invested. A
tax credit clearly constitutes a financial contribution by
the GOT, i.e. revenue foregone in the sense of Article
2(1)(a)ii) of the Basic Decision and a benefit is thereby
conferred to the investing company.

The GOT and one company claim that this programme
is generally available and therefore non-specific, as it is
open to all companies investing in certain enterprises.
The Commission, however, found that the access to this
programme is explicitly limited to companies which
invest in certain enterprises, since not all investments in
stocks are eligible for tax credits. Only investments in a
limited number of enterprises, i.e. important technology-
based or important invested enterprises will qualify for a
tax credit. The Commission agrees with the GOT that
the definition of the eligible enterprises, is clear and
objective. However, the definition is not neutral or hori-
zontal on application, as required by Article 3(2)(b) of
the Basic Decision, since it limits the number of invest-
ments which may result in a tax credit, on the basis of
the activity of the firms concerned. If the investing enter-
prise wishes to obtain the subsidy, its freedom of choice
is restricted on a sector-specific basis. Article 2 of the
Criteria for determining the scope of major technology
enterprises with respect to manufacturing industry and
technical-service industry limits the tax credit to 11
specific type of investments. Consequently, the access to
this programme is dependent upon making investment
in certain enterprises; it is not generally available and is
therefore countervailable under Article 3(2)(a) of the
Basic Decision.

For the abo ioned it is considered that
the tax credits constitute countervailable subsidies.

Calculation of the benefit

The benefit to the exporters should be calculated on the
basis of the tax credit that was effectively granted to the
exporters during the investigation period. The amount of
benefit should be allocated over the total turnover of the
company during the investigation period.

One company benefited from this scheme and obtained
a benefit of 1,34 %.
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d) Tax credits for R& D and personnel training

Legal basis

The tax credits for R & D and personnel training are
covered by Article 6 of the SUI. Furthermore, the prac-
tical implementation of the scheme is regulated by the
Measures governing the application of tax deduction for
company investment in R & D, personne! training and
establishing a world-wide brand image (hereinafter
referred to as ‘the Measures’) promulgated on 15 April
1991 by the Executive Yuan which was last amended on
28 May 1997.

Eligibility

The tax credits are available to all manufacturing indus-
tries as well as agriculture and services. There is no
specific export requirement nor is availability depending
on certain product types or minimum production
quantity or turnover.

Amount of tax credit

As regards investments in R & D, if the total expenditure
for R & D reaches TWD 2000 000 or 2% of the net
business revenue in the same taxable year, 15 % thereof
may be deducted from the corporate income tax payable
for that year. If the total expenditure reaches TWD
2 000 000 and exceeds 3 % of the net business revenue,
20 % of the exceeding amount may be deducted from
the corporate income tax.

Pursuant to Atticle 6 of the Measures, if the total expen-
diture invested by a company in personnel training
reaches TWD 600000 in the tax year, 15% of the
investment may be deducted from the corporate income
tax payable.

For both types of tax credit, if the amount of corporate
income tax for the current year is less than the deduct-
ible amount, the benefit may be carried over during the
next four years.

Practical implementation

In order to obtain the tax credits, a company attaches a
special application to the corporate income tax return.
The local tax authorities will verify whether the expenses
fall within the criteria of Article 6 of the SUI and
Atticles 2 and 3 of the Measures and will determine the
amount which can be deducted. Once the local tax
authorities approve the amount, the tax credit can be
deducted in the tax declaration for the current fiscal
year.
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Countervailability

The tax credits for R & D and personnel training under
Article 6 of the SUI do not constitute countervailable
subsidies. The tax credits are generally available for all
manufacturing, agricultural and service industries
investing in R & D and personnel training. Furthermore,
the eligible expenses are described in detail in Article 2
(R & D) and Article 3 (personnel training) of the Meas-
ures, and the eligible activities are of a type which may
be undertaken by firms in all sectors of the industry.
There is no discretion for the tax authorities to deter-
mine which investment is eligible or not. Finally, the
verification revealed that the tax credits have in fact been
used by all sectors of industry.

e) Other tax credits

The following tax credits and exemptions were found to
exist but not to have been used by the exporting produ-
cers of the product concerned:

— tax credit for the establishment of internationally
recognised brands,

— five year tax exemption for certain designated enter-
prises under Article 8 of the SUI,

— five year corporate tax exemption under Articles 15
and 17 of the Statute for the Establishment and
Administration of a Science-based park.

Since it was found that these programmes were not
used, the countervailability of the credits has not been
examined.

f) Accelerated depreciation

Eligibility

Article 5 of the SUI provides for the acceleration of
depreciation if a manufacturing company invests in
certain types of fixed assets. The eligible fixed assets are
equipment for use in R & D, inspection of pilot prod-
ucts, energy saving or alternative energy purposes.

Practical implementation

A company which has invested in eligible equipment has
to make an application to IDB or the Energy Commis-
sion which includes a description of the machinery and
a copy of the catalogue for the machinery. IDB or the
Energy Commission verifies whether the machinery is
eligible and issues a certificate. When the corporate
income tax return is filed with the tax authorities, the
company submits the certificate(s) and a list of all items
which were approved for accelerated depreciation. The
local tax authorities will verify again whether the machi-
nery falls within the criteria of Article 5 of the SUI and
whether the accelerated depreciation has been applied
correctly.
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Amount of benefit

Pursuant to Article 51 of the Tax Code, a company can
use three methods to depreciate its assets: the straight-
line method, the fixed percentage on diminishing book-
value method or the working-hour method. The verifica-
tion revealed that all exporting producers of the prod-
ucts concerned used the straight-line depreciation
method which provides for the depreciation of a fixed
amount during the service life of the equipment.
According to the Table of Service Life of Fixed Assets,
each type of machinery has a fixed service life of
between two and fifty years. For the machinery used in
the steel industry, the depreciation period is seven years
on average.

The benefit under the accelerated depreciation provi-
sions consists of a reduced depreciation period of two
years instead of the normal depreciation period (..
seven years on average in the steel industry) established
in the Table of Service Life of Fixed Assets.

Countervailability

The accelerated depreciation provisions under Article 5
of the SUI constitute a countervailable subsidy. The veri-
fication revealed that despite the apparently objective
criteria set out in Article 5 of the SUI, one company
used the provisions for accelerated depreciation to
depreciate all machinery and equipment in a new
production line as well as buildings. This machinery is
used for the production of steel products and has no
direct effect on R & D, pilot A)roducts or energy saving.
The Energy Commission and the local tax authorities
approved this request. It appears that these investments
do not fall within the criteria of Article ;5 of th;d SUL ie.

uipment used for enes saving, pilot products or
:q ’ s in R & D. T‘-‘rgy’ it shguld be concluded
that the granting authority has discretion in the decision
to grant the benefit of accelerated depreciation, and is
able to favour certain enterprises over others.

After disclosure, the GOT claims that the certificate for
accelerated depreciation was granted by the Energy
Commission and not IDB. After verification, the
Commission services agree with the GOT that the certifi-
cate was granted by the Energy Commission for the
alleged purchase of energy saving equipment. Neverthe-
less, the Commission still has to conclude that the
subsidy involved is countervailable in the sense of
Article 3(2)(a) of the Basic Decision, since the criteria
appear not to be adhered to by the granting authority in
all cases and access to the subsidy is therefore effectively
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limited, by means of discretion, to certain enterprises.
The company which made use of this programme accel-
erated its depreciation on a large number of items which
can clearly not be classified as energy savings equip-
ment, such as building fore, the Cc
concludes that this programme confers a benefit to the
product concerned and is countervailable.

One company submits that although it applied the accel-
erated depreciation, it did not benefit from the
programme since its overall depreciation amount under
accelerated depreciation was less during the POI than
would have been the case under the normal depreciation
method. In establishing whether a benefit was conferred
to this company, the Commission, in accordance with
its normal methodology, took into account only the tax
saving incurred by all items which were still being
depreciated during the POI, comparing the amounts
depreciated under the normal and accelerated schedules.
All items which were, according to the accounts of the
company, already fully written off and have under
standard accountancy principles no value, were excluded
from the calculation of the benefit. Therefore, the
company's argument is not founded.

It is considered therefore, that the benefit of accelerated
depreciation constitutes a specific and consequently
countervailable subsidy in the sense of Article 3(2)(a) of
the Basic Decision.

Caleulation of the benefit

As explained above, the benefit to the exporters should
be cﬂzzulated as the difference between the amount of
tax that would have been payable in the investigation
period if the normal depreciation rate was used and the
amount of tax effectively paid under accelerated depre-
ciation. The calculation of the difference was made on
the basis of all fixed assets (buildings and machinery)
which were still being depreciated in the investigation
period. The amount of benefit should be allocated over
the total turnover of the company.

One company made use of this programme and
obtained a benefit of 0,60 %.

g) Import duty exemption

Legal basis

Chapters 84, 85 and 90 of the Customs Import Tariff
and Classification of Import and Export Commodities of
the Republic of China (hereinafter the Customs Code).
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Higibility

Pursuant to the abovementioned provisions of the
Customs Code, a manufacturing company which
imports machinery for the development of new prod-
ucts, quality upgrading, increase of production, achieve-
ment of energy conservation, promotion of recycling or
improvement of production techniques, which is not yet
being manufactured locally, is exempt from import
duties.

Practical implementation

A company which intends to import machinery or
equipment makes an application to IDB prior to the
importation of the machinery. If IDB is satisfied that the
machinery is not produced in Taiwan, it will issue a
certificate which is sent to the applicant and the customs
department. The customs services will verify whether the
imported machinery is identical to the machinery
described in the IDB certificate. This verification is
undertaken on a random basis.

Amount of duty exemption

The amount of subsidy is the amount of import duties
which would normally be payable without the benefit of
the exemption. The normal duty rate for machinery lies
between 2% and 20 %.

Conclusion

The import duty exemption pursuant to the Customs
Code constitutes a countervailable subsidy. Due to the
nature of the subsidy, the programme as established will
automatically be disproportionately used by certain
industry sectors. The industry sectors whose machinery
is produced in Taiwan will not be eligible to use this
programme. Consequently, eligibility for the import duty
exemption is limited to industries which are obliged to
import machinery since the machinery is not available
on the local et. Industries which import machinery
which is also produced in Taiwan cannot obtain the
benefit.

The GOT claims that the import duty exemption for
imported machinery does not constitute a subsidy in the
sense of Article 2(1)(a) of the Basic Decision. However,
for the Commission, it is clear that an exemption from
import duties constitutes revenue foregone for the GOT
whereby a benefit is conferred to the importer of the
machinery. This constitutes a subsidy in the sense of
Article 2(1)a)ii) of the Basic Decision. The GOT further
claims that if the programme was a subsidy, it is not
countervailable under Article 3(2)(a) of the Basic
Decision. The Commission is of the view that an import
duty ption for certain imported machinery which is
not produced domestically provides by definition for a
benefit to certain companies which are active in an
industry where the machinery is not made in Taiwan. If
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the GOT were to decide to abolish the import duty on
such machines, this would be a different matter.
However, as long as the duty is ‘otherwise due’ and firms
are exempted from it, this is a subsidy under Article
2(1)ai).

One company claims that this programme is outside the
scope of the investigation since the programme was not
specifically mentioned in the complaint which led to the
initiation of the investigation. The Commission notes
that the complainant listed the import duty exemption

for machinery and equip in the comp (page 9
Section B.2.2.2). Although the complainant stated that
such a prog is available for ¢ jes located in

tax exempt zones, science-based industrial parks or
bonded factories, the Commission considers that this
information constitutes sufficient evidence to commence
an investigation regarding import duty exemption for
machinery, Furthermore, it is the role of the investi-
gating authority to determine the correct legal basis and
practical implementation of any programme which is
alleged in the complaint. For these reasons, the Commis-
sion has included this programme in the investigation
and the claim of the exporter cannot be accepted.

Therefore, it is considered that the import duty exemp-
tion on machinery constitutes a countervailable subsidy
in the sense of Article 3(2fa) of the Basic Decision.

Calculation of the benefit

The benefit to the exporters should be calculated as the
amount of import duties payable without the benefit of
the exemption under this scheme. This amount should
be allocated over the normal service life of the machi-
nery in this industry, i.e. seven years.

Two companies made use of this programme and
obtained benefits of 0,27 % and 0,32 %.

h) Other subsidies

The complainant alleged that the exporting producers of
the product concerned benefited from a number of other
subsidy prog; g p an
the verification visits at the GOT and at the exporters
revealed that the programmes listed below were not
used by the exporting producers.

quest

Loans at preferential interest rates. During the verifica-
tion visits, it was established that loans were provided by
the Chiao Tung Bank and the Medium Business Bank of
Taiwan to one exporter but at normal commercial
conditions.

Benefits for companies in export processing zones (EPZ)
and industrial parks. None of the companies under
investigation (nor their related companies) were located
in an EPZ or industrial park.
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Benefits for companies located in areas with slow devel-
opment or with scant natural resources. The verification
revealed that none of the companies was located in an
area with slow development or scant natural resources.

No ‘matching funds’ were provided to the companies
concerned.

Import duty exemption for raw materials — It was
established that none of the exporters concerned
obtained benefits under this programme.

i) Total amount of subsidy

The amount of subsidy was calculated according to the
methodology set out above. In addition, in order to
encompass the full benefit to the companies concerned,
interest was added at the average commercial interest
rate in Taiwan during the investigation period, ie. 8 %.
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One exporter claims that the addition of an interest
amount results in an overestimating of the subsidy
amount. In regard to this claim, the interest element is
added in order to reflect the benefit to the recipient
obtained by not having to raise an equivalent amount of
money from commercial sources. Indeed, Article 6 of
the Basic Decision makes it clear that the benchmark for
the calculation of the subsidy is the equivalent cost of
funds on the commercial market. it should also be stated
that the ASCM does not preclude the addition of an
amount for interest for the purpose of calculating the
total amount of benefit to a recipient under a subsidy
scheme. Thus, the Community's consistent practice in
this area since the adoption of revised legislation
following the conclusion of the Uruguay Round, has
been to add an amount for interest in calculating the
total benefit in such cases. This claim should therefore
be rejected.

The following subsidy rates for the cooperating compa-
nies were established:

(%)

China Steel Corporation htzlr;.:lu CoLtd
Tax credit jon and pollution control equip 2,19 0
Tax credit (i in certain prises) 1,34 [
Accelerated depreciation 0,60 0
Import duty exemption 0,27 0,32
Total amount of subsidy 4,40 0,32

For information, it should be noted that the weighted
average country-wide subsidy margin for the two
exporting producers investigated, which account for
about half of the exports to the Community originating
in Taiwan, expressed as a percentage of the cif price at
Community frontier level is 2,77 %. which is signifi-
cantly above the de minimis threshold for Taiwan (i.e.
1 %). In addition, it cannot be excluded that the country-
wide margin would be higher taking into account
possible benefits received by non-cooperators.

D. COMMUNITY INDUSTRY

1. Determination of the relevant Community
market

For the purposes of establishing whether the
Community industry had suffered injury and, in this
context, for determining consumption and the various
economic indicators related to the situation of the
Community industry, it had to be examined whether
production of this industry destined for the captive
market should be excluded for the purposes of this
analysis or whether injury and consumption should be
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assessed in relation to the entire production of the
Community industry,

There are 16 producers of hot-rolled coils in the
Community. Around 70 % of the hot-rolled coils manu-
factured by these producers are used in a captive market,
i.e. they are further transformed by these producers in
an integrated process (hereinafter referred to as ‘captive
market). These hot-rolled coils follow an internal
process of transfers to downstream processing works,
for which no invoices are issued since the transfers
occur within the same legal entity. The remaining
production (hereinafter referred to as ‘free market) is
sold to both related and unrelated parties.

In this respect, the com'ﬂainam claimed that two sepa-
rate markets should be distinguished. It claimed that the
hot-rolled coils destined for a captive market were not in
direct competition with subsidised imports. Conse-
quently, the imports subject to investigation could not
affect this market. In parallel, the complainant has
claimed that the remaining production was sold on the
free market where competition with subsidised imports
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takes place. The main purchasers on the free market are
independent cold-rolling mills such as tube makers, steel
service centres (hereinafter referred to as ‘SSCs), steel
merchants and stockholders. Only the hot-rolled coils
sold on the free market are subject to the complaint.

Exporting producers and importers of hot-rolled coils
onto the Community market claimed that the definition
of the product concerned and the like product covered
all hot-rolled coils. They claimed in L](1>a|'t.i<:|.|lm' that there
was no clear separation between the captive and free
markets and that the definition of the free market made
by the complainant was arbitrary. They therefore
requested that the 1t of the C ity market
should include the captive market and the free market
taken together.

In sulpport of this claim, reference was made to the
Gimelec judgment (*) of the European Court of Justice.
They stated that in the abovementioned ruling, the
Court referred to the following factors to rule out the
existence of two separate markets:

— the product concerned was sold on the same market
and used for the same purposes,

— the Community producers sold the product
concerned both to related and unrelated customers
and charged more or less the same price,

— companies on the downstream market used to buy
the product concerned not only from related
Community suppliers but also from importers or
other unrelated producers.

Some exporting producers claimed that, in the light of
the above judgement, the legal conditions to separate the
markets were not met in the present case. They consid-
ered that Community producers could choose,
depending on market conditions, to sell alternatively to
the free and captive markets since Community produc-
tion of the two categories of hot-rolled coils is alike. It
was claimed that the alleged movements between the
two segments of the market legally prevented the exclu-
sion of part of Community production from the exam-
ination of injury, and in particular from Community
consumption.

In this respect the Commission made the following find-
ings:

(a) given the high level of integration existing in the
steel industry in general and in the production of the
product concerned in particular, the Community
producers of the product concerned merely physi-
cally transferred, without invoicing, hot-rolled coils
intended for the captive market. No invoices were
issued since the parties involved did not have sepa-
rate legal identities. As a result, there were, within
the captive market, no prices for transfers compar-
able to those in the free market.

{7} Case C-315-90 of 27.11.1991.
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() the Community industry did not produce for stock-
piling hot-rolled coils which could subsequently be
delivered either for captive use or sold on the free
market. This is because all users of hot-rolled coils,
including the integrated processes of the Community
industry, have technical constraints for the produc-
tion of downstream products. As a result, move-
ments, if any, of hot-rolled coils between the two
markets are insignificant.

[

the invest:‘igation showed that the Community
producers did not purchase the product concerned
for the captive market from independent parties
inside or outside of the Community. As a result
hot-rolled coils intended for the captive market were
not in competition with other hot-rolled coils avail-
able in the Community. Consequently, the captive
marléet can clearly be distinguished from the free
market.

On this basis the Commission considers that the separa-
tion between the free and the captive market is fully in
line with the requirements of the Basic Decision and the
Community institutions' past practice.

For the purposes of establishing the economic indicators
relevant for the injury analysis such as development of
sales, profitability, etc., the Commission considered
whether sales from Community producers to related
garties having separate legal entities, should in general
e included in the determination of the free market. It
was found that such sales were made at prices more or
less the same as those charged to independent parties. In
addition, in line with claims by certain exporting produ-
cets the investigation has confirmed that these related
parties are free to source their purchases from either
related or unrelated suppliers in or outside the
Community. Consequently, it was concluded that sales
from Community producers to related parties having
separate legal entities were in competition with sales
from independent suppliers such as those located in the
countries concerned and that these sales should there-
fore be included in the determination of sales in the free
market.

One Community producer claimed, however, that its
sales to related parties should be considered as belonging
to the captive market. It was argued that the prices
invoiced to its related parties were not the market prices
and were significantly different from those applied to
independent customers. The producer added that the
parent company did not allow any related parties to
purchase hot-rolled coils from independent parties on
the free market. Consequently, hot-rolled coils sold to
related parties were not affected by any direct
competition from other hot-rolled coils. They should
therifore be excluded from the determination of the free
market.
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The investigation confirmed that the policy of that
]glroup was not to allow its related parties to purchase

ot-rolled coils on the free market. Furthermore, the
analysis of sales prices showed that the prices invoiced
to these related parties were in many instances signifi-
cantly different from market prices charged to indepen-
dent parties. Moreover, all the sales were made to related
users who used the products captively without reselling
them onwards, as such. Consequently, the Commission
concluded that the sales of the hot-rolled coils
concerned could not be considered as being sold on the
free market and should therefore not be included in the
determination of the free market.

In conclusion, hot-rolled coils used by Community
producers as pre-material for further transformation in
an integrated process within one single legal entity were
considered to be part of a captive market. The same
applies to sales by the aforementioned Community
producer who could demonstrate that its sales to a
related customer did indeed belong to a captive market.
All other sales of the producers in the Community were
considered to be part of the free market. Consequently,
the situation of the Community industry in terms of the
development of the various economic indicators such as
production, sales, market share and profitability was
examined with respect to the free market.

It should be noted that the above findings regarding the
separation and the determination of the above markets
are reflected in the data collected in the framework of
the ECSC Treaty, in particular for the surveillance of the
steel markets. Indeed, such data differentiates the use of
the hot-rolled coils basically along the same lines,

2. Definition of the Community industry

a) Total Community production

Several exporting producers claimed that a number of
producers in the Community should be excluded from
the definition of Community production given that they
had imported hot-rolled coils from the countries
concerned.

The Commission found that none of the producers
investigated had imported hot-rofled coils from the
countries concerned during the period examined.
However, certain SSCs and tube producers related to
these Community producers had made such imports
during that period.

In line with the findings on the definition of the relevant
Community markets outlined in recitals 131 to 143, the
investigation confirmed, however, that these related
parties had acted independently from the producers
related to them in their operations on the free market.
Consequently, the purchases could not affect the status
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of the said companies as Community producers of the
product concerned.

Accordingly, it was considered that there were no
grounds for excluding any producers from the definition
of Community production of hot-rolled coils. In accord-
ance with Article 9(1) of the Basic Decision all 16
producers operating in the Community market represent
total Community production.

b) Community industry

The complaint was lodged on behalf of 11 out of the 16
Community producers of hot-rolled coils while the
remaining 5 supported the complaint.

The Commission received 10 replies to questionnaires
from the complainant Community producers. One small
producer decided not to provide the Commission with a
response.

Two of the 10 Community producers that replied to the
Commission's questionnaire, were unable to provide all
data requested during the investigation in a format
which would allow its aggregation with the data avail-
able for the other Community producers.

Some exporting producers claimed that at least one
Community producer included in the definition of the
Community industry set out above received preferential
treatment in relation to the requirements imposed on
interested parties during anti-subsidy investigations. In
partticular they argued that the said Community
producer did not provide the Commission with a reply
to its questionnaire within the statutory deadlines for the
imposition of provisional duties. They considered that
this constitutes discriminatory treatment and violates
Atrticle 11(2) of the Basic Decision.

It should be noted that all the Community producers
included in the definition of the Community industry
replied to the Commission's questionnaire within the
deadlines set forth in the Basic Decision and therefore
within the deadline for the imposition of provisional
measures. The Commission considers that all interested
parties in the present proceeding in similar situation
were given equal treatment. Consequently, any claims
suggesting an infringement to Article 11(2) of the Basic
Decision and discriminatory treatment by the Commis-
sion are not founded.

In conclusion, the eight Community producers having
fully cooperated in the investigation make up the
Community industry for the purposes of this
proceeding. They fulfil the requirement of Article 10(7)
of the Basic Decision, since during the investigation
period they accounted for around 65% of the total
Community production of the product concerned.



(154)

(155)

(156)

(157)

(158)

(159)

These producers are accordingly considered as the
Community industry and are referred to as such herein-
after as they represent a major proportion of total
Community production within the meaning of Article
9(1) of the Basic Decision.

E. INURY

1. Apparent consumption

Apparent consumption of hot-rolled coils in the
Community was established on the basis of the total
sales made by the 16 Community producers on the free
market and total imports of the product concerned into
the Community as indicated in the Eurostat import stat-
istics and the exporting producers' replies to the ques-
tionnaires.

From 1995 up to the investigation period, apparent
consumption in the Community increased by 9%,
namely from 18,4 million tonnes to 20,1 million
tonnes. In 1995 the free market was characterised by
exceptionally high sales prices and 1glood demand, partic-
ularly for Community-produced hot-rolled coils. The
following , however, the volume of the market
decreased by 11 %.

Between 1996 and the investigation period, apparent
consumption increased steadily. The main growth
occu! between 1996 and 1997 when the market
increased by 22 %. Between 1997 and the investigation
period, it increased by only 0,4 %.

2. Imports from the countries concerned

a) Negligible imports

Based on the provisions of Article 10(10) of the Basic
Decision, the assessment of whether or not imports were
negligible was made in relation to apparent consump-
tion of the product concerned on the Community
market.

On the basis of Eurostat statistics imports from India
were slightly above the 1 % threshold foreseen in Article
10(10) of the Basic Decision. Exporting producers in
India claimed that their imports were negligible and that
they should be excluded from the scope of the invest-
igation. Since India is a developing country, the
Commission also examined in accordance with Article
14(4) of the Basic Decision, whether imports from India
represented less than 4 % of total imports, the de minimis
threshold for developing countries. In fact, imports from
India represent 5,4 % of total imports.
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submitted by the Indian exporting producers provided
no grounds for considering their imports into the
Community as negligible, in particular given the meth-
odology used to determine the relevant Community
market set out in recitals (131) to (143). Indeed, the
relevant Eurostat information and the replies to the
Commission's questionnaire did not show imports
below the de minimis threshold Consequently, the
imports from India were considered to be above the de
minimis threshold set out in Articles 10(10) and 14(4) of
the Basic Decision.

b) Cumulative assessment of imports

The Commission considered whether imports of hot-
rolled coils originating in India and Taiwan should be
assessed cumulatively in accordance with Article 8(4) of
the Basic Decision.

It was therefore examined whether all criteria were met
to cumulate imports from the countries concerned. The
results of the examination showed that:

— the margin of subsidy relating to each country, as
shown above, was more than de minimis,

the volume of imports from each country was not
negligible when compared to Community consump-
tion,

the analysis of the conditions of competition
between imported hot-rolled coils and the conditions
of competition between imported hot-rolled coils
and the like Community product also indicated that
imports from the countries concerned should be
cumulated. Indeed, the orting  countries
concerned mainly sold hotrolled coils on the free
Community market directly to unrelated customers,
such as cold rolling mills, tube makers, SSCs and
steel merchants. Hot-rolled coils were also imported
via related sales companies, which subsequently sold
the product concerned to the same categories of
customers mentioned above. The investigation
showed that the Community industry was selling the
like product through the same sales channels and to
the same categories of customers, Finally, it was
found that a similar pricing policy was followed for
all these sales.

Accordingly, contrary to the suggestion made by some
exporting producers, the Commission concluded that all
conditions justifying the cumulation of the imports from
the abovementioned countries were met.
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c) Volume of the imports concerned

Based on Eurostat import statistics, between 1995 and
the investigation period, the volume of imports into the
Community from the countries concemned increased
from 8000 tonnes to 844000 tonnes. The main
increase occurred between 1997 and the investigation
period (+ 797 000 tonnes).

The analysis of the developments during the invest-
igation period indicated that imports from all the coun-
tries concerned were made mainly during the first half of
the investigation period (551 000 tonnes); they subse-
quently dropped by 47 % in the second half of the
investigation period but were still significantly higher
than in the second half of 1997.

As already mentioned in recital 11, the various types of
hot-rolled coils are commonly classified into two distinct
categories: black coils and pickled coils. The invest-
igation showed that black coils covered around 90 % of
all hot-rolled coils imported from the countries
concerned.

d) Market share of imports

The market share held by the exporting producers
increased from 0,01 % to 4,2 % between 1995 and the
investigation period. The actual increases in import
volume thus allowed the countries concerned to gain
4,2 percentage points of the share of the Community
market.

The main increases in market share occurred between
1997 and the investigation period, when the countries
concerned gained 4 percentage points market share.

¢) Price undercutting

In order to evaluate any possible price undercutting,
prices of comparable types of hot-rolled coils were, as
far as possible, compared under similar sales conditions
on the Community market, in the same Member State
and to the same customers. The prices of the exporting
producer free-at-Community-frontier were compared
with the Community industry’s ex-factory prices. Where
necessary, exporting countries' sales prices were adjusted
to a free at Community-frontier level, customs duty paid
and including relevant import costs. Similarly, these
prices were also adjusted to ensure comparison at the
same level of trade as that of the Community industry.
All adjustments were based on the evidence collected
and verified by the Commission during the investigation.

As already mentioned in recital 14 some exporting
producers suggested that the hot-rolled coils they
produced and sold on the Community market were not
of a comparable quality to that of the Community
industry.
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The Commission found that, in general, a price adjust-
ment for differences in quality was not justified, particu-
larly as such differences were not apparent to users, and
as it emerged from the investigation that any alleged
difference in quality does not necessarily affect the use of
the product concerned.

Acc rd‘:nigly, the results of the price comparison
expressed as a percentage of Community industry prices
are as follows:

— India: 6,7 %

— ESSAR: 6,1%

— Tata: 6,1%

— SAIL: 19,1%
— Taiwan: 4,3%

— Yieh Long: 3,9%
— C8C: 7,5%

3. Situation of the Community industry between
1995 and investigation period

a) Production

The investigation showed that Community industry's
production peaked at 12,5 million tonnes in 1997. For
the remainder of the period examined the Community
industry's production remained stable at around 11,4
million tonnes although a fall in consumption was
observed in 1996. It should be noted that this produc-
tion was either sold on the free market or exported to
third countries,

As the production capacity of the Community industry
is used for hot-rolled coils intended for both the free and
the captive market, it was also considered necessary to
analyse information on such captive production in order
to ascertain that any drop in the production intended for
the free market was not due to an increased need for the
captive market.

It was found that between 1995 and the investigation
period, this production increased by 2 %, or by around
0,6 million tonnes. This indicated a relatively stable
captive production., As regards the trends in captive
production between 1997 and the investigation period,
these were similar to those observed above for the
production intended for the free market.

Consequently, the decrease in production intended for
the free market is not due to a greater need for captive
production.
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b) Capacity and capacity utilisation

It is to be noted that production facilities can be used for
products destined for both the free and the captive
markets, as well as for other products not concerned by
this proceeding (including other steel grades and other
steel products). Capacity utilisation related to the
product concerned has therefore been established on the
basis of the capacities officially declared to the Commis-
sion within the framework of the ECSC Treaty. These
capacities are established according to specific para-
meters and must not be confused with the gross or
nameplate capacity. The gross or nameplate capacity is
the highest possible capacity achievable without taking
into account factors such as the personnel available,
holiday periods, set-up times, maintenance, etc.

The capacity utilisation rate of the Community industry
was 87 % between 1995 and the investigation period,
except in 1997 when the Community industry’s produc-
tion was at its peak and the rate reached 93 %. At that
time, both the consumption of hot-rolled coils destined
for the free market and those destined for the captive
market were high.

The high utilisation rates were found to be normal
bearing in mind that in heavy industry, particularly in
the steel industry, high capacity utilisation is necessary
to reduce the impact of the high fixed costs of produc-
tion.

¢} Orders received and sales volume

i) Orders received

In order to complement the analysis on sales, the devel-
opment of the orders received by the Community
industry was examined. For this purpose, the
Cc ity industry submitted data which is also avail-
able under the framework of the surveillance of the
Community steel market under the ECSC Treaty.
Although these data do not reflect exactly the situation
with respect to the product concerned but encompassed
a slightly broader ca(eg;;y of products, it was found that
this aggregation of could be considered repres-
entative for the situation of the product concerned.
These data showed that 1997 was a year were the level
of orders was high as compared to the situation found
during the investigation period. Contrary to the stable
development of the apparent consumption between
1997 and the investigation period shown above, orders
received by the Community industry declined by 17 %
between 1997 and the investigation period.

The above finding suggests that the economic activity of
the Community industry was more regular and evenly
spread throughout the year 1997 when the volume of
orders received developed more in line with sales
volume. Furthermore, given the existence of a time lag
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between orders and deliveries, the reduction in the
orders received indicated a reduction of the level of the
economic activity, which will be examined below.

ii) Sales

During the period examined, the volume of sales slightly
increased from 9,6 million tonnes to 9,7 million tonnes,
an increase of 1%.

Within that period, the trend in sales volume broadly
reflected the evolution of consumption. However,
between 1997 and the investigation period, the
Community industry's sales decreased by 12 % while
consumption increased slightly.

The Community industry submitted that the injury indi-
cator concerning sales set out above has been estab-
lished on the basis of transactions delivered and invoiced
during the periods specified. In this context, it is impor-
tant to point out, that the Community industry has
organised its production process in such a way that
users’ orders made on a given date are delivered and
invoiced and thus sold to them, with a time lag of at
least three months. Therefore, in order to make a mean-
ingful assessment of the development, which occurred
during any given period, not only the actual sales but
also the orders received during such a period have to be
analysed. It is considered that any development observed
with respect to these orders is bound to translate into
corresponding developments of sales with a time lag
thereafter.

iii) Differentiation of type of sales

The Community industry argued that in order to assess
the actual injury it suffered, the development of sales for
different types of hot-rolled coils under investigation,
namely black coils as compared to pickled coils, should
be analysed separately. The claim was that given the
high share of subsidised imported black coils in total
imports, the development of the Community industry’
sales volume and sales prices for that type of coils would
indicate a particularly injurious situation.

Investigation of this particular issue showed that from
1995 up to the investigation period (1998), the volume
of black coils sold by the Community industry on the
free market decreased by 13 %, whereas the volume of
pickled coils sold increased by 34 %. In absolute terms,
this represents a decrease of around 1 million tonnes in
sales of black coils and an increase of around 0,5 million
tonnes in sales of pickled coils.

It also confirmed that the share between the sales of
black coils and pickled coils for the Community industry
was more balanced than that of the exporting producers.
From 1995 up to 1997 the share in sales volume was
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70 % of black coils against 30 % of sales of pickled coils.
During the investigation period this share became 60 %
and 40 % respectively for black and pickled coils. This
development in total sales clearly shows that during the
investigation period a shift occurred from black to
pickled coils, ie. from a category of products where
imports where more present to one were they where less
prominent.

d) Price evolution

During the period examined the Community industry’s
weighted average sales price decreased by 10 %. In 1995
sales prices were at their highest for ten years. They
continued to follow a decreasing trend until 1997 (-
17 % and - 3% compared to 1995 and 1996 respec-
tively) but recovered from 1997 up to the end of the
investigation period (+ 9 %).

¢) Market share

From 1995 up to the investigation period, the market
share held by the Community industry decreased by 3,7
percentage points, dropping from 52,0 % in 1995 to
48,3 % in the investigation period.

Between 1995 and 1996 and between 1996 and 1997
the market share held by the Community industry
increased by 1,1 and 1,8 percentage points respectively.

Between 1997 and the investigation period, however,
the Community industry lost all the market share previ-
ously gained and fell to a lower level than that in 1995.
The losses amounted to 6,6 percentage points. Further
analysis of this situation indicated that market share was
lost due to a decrease in sales both to related and
unrelated customers on the Community free market.

) Proficabilisy

The average return on sales made by the Community
industry for the product concerned from 1995 up to the
investigation period decreased by 39 %. The high profits
(20,7 %) achieved in 1995 were the result of high prices
on the market at that time. In 1996, despite a downturn
in the market and a reduction in sales prices (15 %), the
Community industry remained profitable. However, the
recovery in sales volume in 1997 did not allow that
industry to increase its profit margin since its sales
prices again decreased by 3 %.

During the investigation period profitability recovered
slightly from its 1997 level. The increase in sales prices
during the investigation period (9 % compared to 1997)
allowed the Community industry to achieve a profit
margin of 12,9 %. The Community industry claimed that
this level of profit was reasonable.
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Some exporting producers suggested that the
Community industry achieved an extremely high level of
profitability during the investigation period and that the
development of this indicator alone should have
warranted immediate termination of the proceeding.
They said that such profit was significantly higher than
that considered reasonable by the Commission in past
cases involving steel products.

In this respect it should be noted that the relevant
provisions of the Basic Decision and the WTO Agree-
ment state that the determination of injury shall be
based on positive evidence of

(a) the volume of subsidised imports and the effect of
subsidised imports on prices on the Community
market for like products; and

(b) the consequent impact of those imports on the
Community industry. Moreover, they specify that
consideration shall be given to whether there has
been a significant increase in the volume of subsi-
dised imports, either in absolute terms or relative to
consumption in the Community. Furthermore, they
also specify that consideration shall be given to
whether there has been significant price undercutting
by subsidised imports or whether the effect of such
imports was to depress prices to a significant degree
or to prevent price increases. No one or more of
these factors can necessarily give decisive guidance.
Finally, they state that the examination of the impact
of subsidised imports on the domestic industry shall
include an evaluation of all the relevant economic
factors and indices having a bearing on the state of
the industry, including the magnitude of the actual
margins of subsidy, actual and potential decline in
sales, profit, output, market share, productivity, utili-
sation of capacity, factors affecting prices, etc. The
Basic Decision specifically states that this is list is not
exhaustive, nor can any one or more of these factots
necessarily give decisive guidance.

In the present case, the investigation has shown that
imports of subsidised imports have significantly
increased in absolute and relative terms. In addition,
low-priced subsidised imports were found to signifi-
cantly undercut the Community industry’s prices.
Furthermore, significant margins of subsidy were found
to exist for most of the exporting producers concerned.
All the above conditions being met, the Commission has
evaluated the potential and actual developments of a
number of relevant economic factors in its investigation
before reaching its definitive conclusions. Accordingly, it
is considered that the suggestion by some exporting
producers that only the level of profitability should have
warranted the termination of the proceeding is clearly
against the provisions of the Basic Decision.
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Furthermore, the economic situation of the Community
industry during the investigation period, in particular its
price and profitability situation, must be seen in the light
of the structure of the hot-rolled coils market and the
developments that occurred in the economic situation of
the Community industry during the investigation period,
as set out in point 4 below.

Finally, it is considered that the comparison of a specific
economic indicator pertaining to the Community
industry with the same economic indicator worldwide
level is not relevant in the context of anti-subsidy
proceedings.

g) Investments and employment

The investigation showed that investments were made
mainly in the replacement of machinery and equipment.
During the investigation period, the level of investment
was similar to the 1995 level. Investments were
increased by 32 % as ¢ d to 1995, ¢ with
the high demand in 1997.

As regards employment, the Community industry manu-
factures various products on the same site and with the
same machinery, notably hot-rolled coils. The invest-
igation showed that during the period examined
employment for the production of the product
concerned decreased by 4 %.

It o

h) Si y of the of the Ci i
industry between 1995 and the investigation period
Interested parties suggested that a determination of
injury during the investigation period could not be
carried out on the basis of a comparison of the situation
of the C ity industry established in the years
1995 and 1997. Thz]y found that, in particular, price
and profitability levels in 1995, production, capacity
utilisation, sales volume and market share levels in 1997
were not representative of what their levels should be
under conditions of fair competition. They thus argued
that on the basis of the other findings over the entire
period examined, it could not reasonably be concluded
that the Community industry suffered material injury.

In this respect it should be noted that, in the above
claim, interested parties have not stated in which respect
some economic indicators established in 1995 and 1997
could not be considered representative. They merely
stated that Eﬁws and profits in 1995 and production,
capacity utilisation, sales volume and market share were
not representative. In other words, the above claim
suggests that a significant part of the data established
during the investigation carried out by the Commission
should be disregarded in the present proceeding without
any evidence or explanations indicating that the condi-
tions of normal competition were not met in 1995 and
1997. Given that during its investigation the Commis-
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sion found no evidence to corroborate the allegation
that normal competition was not taking place on the
Community market during the years 1995 and 1997, it
is considered that there are no grounds to disregard such
information.

The C thus d the developments of
the economic situation of the Community industry
within the period examined, and its overall economic
situation between 1995 and the investigation period, on
a yearly basis.

The investigation showed that between 1997 and the
investigation period, with a slight increase in apparent
consumption, the Community industry increased its
sales prices by 9 % but was not able to maintain its sales
volume, which decreased by 12%. Accordingly, the
Community industry lost 6,6 percentage points or 14 %
of market share. Furthermore, the Community industry
production decreased by 9 %, leading also to a reduced
capa:tzxg utilisation. Despite these negative developments
profitability increased from 6,3 % to 12,9 %.

The investigation also showed that between 1997 and
the investigation period imports from the countries
concerned increased significantly in terms of volume
(+ 797 000 tonnes), leading to substantial increase of
their market share (+ 4 percentage points). Although
the countries concerned increased their sales prices %y
over 10 % they were nevertheless found to be undercut-
ting the prices of the Community industry by around
6% on average during the investigation period.

4. Analysis of the situation of the Community
industry during the investigation period

a) Preliminary remarks

The Community industry claimed that prices and thus
profits remained at a high level in the first half of the
investigation period because apparent consumption and
therefore demand was exceptionally high, even though it
was not matched by a commensurate actual consump-
tion. This led, in the first half of the investigation period,
to an overstocking which was largely fed by the imports
concerned, and, in the second half of the investigation
period, to a significant de-stocking.

Furthermore, the Community industry indicated that a
more refined analysis of sales by product types and sales
channels for wzisch there is head-on competition
between the Community industry and imports would be
necessary in the present case to show the full extent of
the injury suffered. This entails a differentiated analysis
of sales of black as opposed to pickled coils, and sales
channels where longer-term contracts are concluded as
opposed to other sales.
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Finally, the Community industry claimed that a more
detailed analysis of the four quarters of the investigation
geriod was necessary given the existence of a time lag

tween orders placed by hasers and deliveries
made to them. It was claimed that such time lags effec-
tively delayed the negative impact of the imports
concerned. The Community industry claimed that it was
therefore necessary to further investigate the develop-
ment of orders received during the investigation period.

All operators on the steel market agreed that business is
mainly carried out on a quarterly basis. Production is
organised on the basis of quarterly plans and prices.
Both orders and deliveries are negotiated accordingly.
Therefore, the suggestion made %y some exporting
producers that the partitioning of the investigation
period, in particular into quarters, did not constitute an
objective evaluation of the possible injury suffered by
the Community industry was not founded. The above
claims of the Community industry have therefore been
investigated and analysed as set out below.

In order to have an overview of the cyclical nature of the
activity of the Community industry and to crosscheck
the quarterly developments of its economic situation,
the Commission also collected quarterly data for the
period 1996 up to the second quarter of 1999.
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b) Cyclical nature of the steel industry

According to the complai there are | fluctu-
ations on the steel market in that the first two quarters
of each calendar year are normally better than the last
two quarters. Such seasonal fluctuations could mainly be
observed in sales activity. Sales would normally be
affected in the third quarter of the year due to the
holiday period in the user industries, but they should
pick up again in the fourth quarter. Given that some of
the above allegations made by the Community industry
required a quarterly analysis it was important to ensure
that any development observed did not merely reflect
normal quarterly fluctuations. This analysis was particu-
larly relevant as the complainant alleged that the trends
observed within the investigation period were far
beyond the normal cycles.

For the evaluation of the cyclical nature of the hot-rolled
coil business, the Commission found that the trends in
production and sales for the Community industry from
1996 up to the investigation period were as follows:

(%)
Lst nd 3rd 4th
quarter quarter quarter quarter
Production
— 1996 93 97 95 100
— 1997 97 100 97 97
— IP (1998) 100 94 77 70
Sales volume
— 1996 87 90 91 100
— 1997 97 100 97 97
— IP (1998) 100 87 68 61
Sales value
— 1996 100 96 89 94
— 1997 95 100 99 98
— IP (1998) 100 88 63 51
With regard to production, it was found that the third (215) The above quarterly analysis covering the years 1996

quarter did not necessarily show the lowest level of
activity. In 1996 and 1997, the greatest difference found
was 7 % between the first and the fourth quarter of
1996 and the trend in production was linear in those
years. During the investigation period however the levels
of production in the third and in the fourth quarter were
far lower when compared to the first quarter, indicating
that the fluctuations observed in that period were far
beyond the normal seasonal fluctuations.

Concerning sales volume, the downturn observed in the
third and fourth quarters was even more pronoul

during the investigation period. Sales activity in the
second half of the investigation period was exceptionally
low and far beyond the normal seasonal fluctuations.

(216)

and 1997 as well as the investigation period, shows that
the trends observed during this latter period are far
beyond the normal fluctuations linked to the cyclical
nature of the hot-rofled coil business.

ion and king

<) App X P

As indicated in recital 155, the development of apparent
consumption on a yearly basis was quite stable, in
particular between 1997 and the investigation period. It
should be underlined that apparent consumption, by
definition, does not reflect actual use, ie actual
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consumption of the product concerned by its users. The
difference between apparent consumption and actual
consumption is basically the quantity of stocks kept at
various i;vels of the distribution chain, i.e. in the present
case by importers, traders, dealers, SSCs and users.

The examination of this particular issue showed that
apparent consumption was significantly higher in the
first two quarters of the investigation period than in the
last two quarters. In addition, the comparatively steady
development in apparent consumption found
throughout 1997 did not occur during the investigation
period. This difference in trends was particularly obvious
when comparing the end of 1997 and the beginning of
the investigation period, as there was a considerable
increase in apparent consumption between these two
time periods. This suggests an increase in stocks,
whereas the reverse was true if the fourth quarter of
1997 is compared with the fourth quarter of the invest-
igation period, indicating a significant decrease in stocks
in the last two quarters of the investigation period.

As it has been alleged that these stocks played a particu-
larly important role in the development of the market
during the investigation period, it was considered neces-
sary to establish the quarterly apparent consumption not
only for the investigation period but also for 1997.

To confirm these findings, the relevant development
should also have been established for actual consump-
tion. However, its determination was hampered by the
fact that cooperation of the various relevant interested
parties in the distribution chain and at user level was not
complete. Nevertheless, the Commission was able to
establish the stocks held at trader's level on the basis of
Eurostat information gathered in the framework of the
ECSC Treaty.

In line with the above findings on apparent consump-
tion, this information showed that there was a consider-
able build-up of stock at trader level between the end of
1997 and the beginning of the investigation period. An
increase of 29 % between the fourth quarter 1997 and
first quarter of the investigation period and a further
increase of 11 % between the first quarter of the invest-
igation period and the second quarter of the invest-
igation period were observed.

This information also confirmed a considerable decrease
in stocks towards the end of the investigation period
(- 22%). The use of stocks became clear when
comparing the level of stocks at the end of both the first
and second semesters of the investigation period. A
comparison of the quarterly development of stocks in
1997 with the quarterly development during the invest-
igation period also confirms the above findings.

This trend of overstocking in the first two quarters of
the investigation period was confirmed in a submission
received by an exporting producer under investigation
and by the information from a major user of the
product concerned on the Community market. This user
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held stocks which in the middle of the investigation
period were more than double those held at the begin-
ning of this period, while there was no indication of a
significant difference in the underlying activity between
t:e beginning and the end of the investigation period by
this user.

The investigation thus confirmed the Community indus-
try's claim that considerable overstocking occurred at
the beginnin%l of the investigation period. In the first two
quarters of the investigation period apparent consump-
tion was significantly higher than actual consumption,
while for the third and fourth quarters of the invest-
igation period the difference was reversed.

In absolute terms, it was found that apparent consump-
tion during the first half of the investigation period
exceeded apparent consumption in the first half of 1997
by around 1,5 million tonnes.

Some interested parties claimed that the Community
industry largely contributed to the overstocking
observed during the first half of the investigation period.
In this respect it should be noted that, as shown below,
the Community industry's sales started to decline right
from the beginning of the investigation period. This
suggests that the Community industry did not play an
important role in feeding the overstocking observed.

d) Production and capacity utilisation

On a quarterly basis, production decreased by 23 % in
the third quarter and by 30 % in the fourth quarter of
the investigation period as compared to the first quarter
of the investigation period.

In line with the decrease in production, the rate of
capacity utilisation also decreased by 12 % in the third
quarter of the investigation period and by 17 % in the
fourth quarter as compared to the first quarter of the
investigation period.

Similarly, it was found that production and capacity
utilisation were declining when compared with the rele-
vant qua:tetlg' activity in 1997. In the third and fourth
&uarters of the investigation period as compared to the

ird and fourth quarter of 1997, production decreased
by 20% and 11 % respectively, capacity utilisation by
12% and 18 %.

€) Sales volume, sales prices and profitability

i) Sales volume

The Community industry sales volume decreased by
32 % in the third quarter of the investigation period and
by 39 % in the fourth quarter as compared to the first
quarter.
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Furthermore, as already mentioned in the year-to-year
analysis, the Community industry claimed that a more
refined and differentiated analysis of its various types of
sales and sales channels should be made, as this would
show that the sales competing directly with the imports
concerned are more affected than other sales. In addition
to the differentiation between sales of black coils and
pickled coils, that industry claimed that a proportion of
its sales were the result of long-term delivery and sales
contracts, concluded, for example, with the automobile
industry. These contracts t)gaically cover a period of up
to one year, during which delivery quantities and prices
are fixed. The exporting producers concerned do basi-
cally not supply the customers under such contracts.

In order to carry out a detailed analysis the above
mentioned types of sales were grouped and are referred
to as ‘long-term’ sales as compared to ‘other’ sales. Simi-
larly, the development of sales, sales prices and profit-
ability of black and pickled coils during the investigation
period were also analysed.

The sales volume of long-term sales was much more
stable throughout the quarters of the investigation
period than the rest of the sales activity. Indeed, the
decrease in long-term sales was 20 % in the third quarter
and 22 % in the fourth quarter as compared to the first
quarter of the investigation period. The decrease in other
sales was much more pronounced namely 35% and
43 % in the third and the fourth quarter respectively, as
compared to the first quarter of the investigation period.

The same was true when analysing the sales volume of
black compared to pickled coils. During the invest-
igation period the volume of pickled coils sold devel-
oped in a smoother way than that of black coils. The
decrease in the sales volume of black coil was as high as
39 % in the third quarter and 44 % in the fourth quarter
as compared to the first quarter of the investigation
period whereas the decrease in pickled coils was limited
to 21% and 29 % respectively.

ii) Sales prices of the Community industry

During the first two quarters of the investigation period
sales prices of hot-rolled coils were by and large stable,
namely at a level of ECU 306 and ECU 308 per tonne
respectively. Subsequently they fell down to ECU 286
per tonne during the third quarter and to ECU 254 per
tonne during the fourth quarter of the investigation
period. Overall this represents a decrease of 17 % during
the investigation period.

The analysis of prices differentiated by types of sales
showed that prices for long-term sales largely remained
stable in the first three quarters of the investigation
period, only decreasing from ECU 320 per tonne to
ECU 312 per tonne, namely a decrease of 2%. The
decrease was limited to 10 % when comparing the first
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and the fourth quarter of the investigation period. By
contrast, prices for other sales had already decreased by
10% between the first and the third quarter of the
investigation period and by 21 % between the first and
the fourth quarter of the investigation period.

The comparison between the development of prices of
black coils and pickled coils showed that prices of the
former decreased much more than those of the latter.
The result of these differing trends was that prices across
categories differed significantly more at the end of the
investigation period than at the beginning. Indeed, prices
for pickled coils, only decreasing from ECU 328 per
tonne to ECU 316 per tonne, namely a decrease of 4 %.
The decrease was limited to 12 % when comparing the
first and the fourth quarter of the investigation period.
By contrast, prices for black coils had already decreased
by 10 % between the first and the third quarter and by
22% between the first and the fourth quarter of the
investigation period.

iii) Profitability

On a quarterly basis, it emerged that profitability was
very good during the first half of tEe investigation
period, Given the precipitation of price decreases
throughout the subsequent quarters, profitability
continued to decrease, namely from 16,8 % during the
first quarter of the investigation period to — 2,6 % in the
fourth quarter.

The differentiation in sales showed significant decreases
in profitability from the very start of the investigation
period for the sales of black coils and sales other than
the long-term sales.

The investigation showed that profitability for the long
term sales was very good in the first half of the invest-
iiation period (around 21 %) and remained positive
throughout the investigation period, namely 8 % in the
fourth quarter of the investigation period. Similarly
other sales were also profitable at around 16 % in the
first half of the investigation period. In line with the
development of demand for hot-rolled coils, it subse-
quently collapsed in the third and the fourth quarter of
the investigation period to become negative (- 7 %) in
the fourth quarter of the investigation period.

The same observations were made on profitability differ-
entiated for black coils and pickled coils where profit-
ability for both types was good in the first half of the
investigation period. Subsequently, profitability for
pickled coils remained positive throughout the invest-
igation period (4,5% in the fourth quarter) whereas
profitability in black coils sales significantly decreased in
the third quarter of the investigation period and reached
a level of losses as high as - 16,5% in the fourth
quarter of the investigation period.
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In conclusion, overall sales, prices and profitability all
fell during the investigation period. This trend was
significantly less pronounced for sales made in market
segments where fewer subsidised imports were present.
In terms of prices and resulting profitability, the situa-
tion of the Community industry remained relatively
stable during the time in which apparent consumption
boomed. The investigation has also shown that the
Community industry did not increase its sales volume in
line with the increase in the apparent consumption. By
contrast, price levels and profitability remained at a high
level at a time of strong and increasing demand.

The investigation also showed that the purchase prices
of major cost items in the cost of production decreased
during the investigation period. Notably, the price of
iron ore decreased by up to 12 % and scrap by up to
40 % and the price of oil dropped to the level of 1970.
Accordingly, tﬁe cost of raw material decreased limiting
the level of the losses incurred, particularly during the
investigation period.

In order to complete the above analysis on sales volume,
sales prices amiJ profitability, it was found that these
economic indicators were also declining when compared
with the relevant quarterly activity in 1997. In the third
and fourth quarter of the investigation period as
compared to the third and fourth quarter of 1997, sales
volume decreased by 24 % and 27 % respectively, sales
prices were 6 % and 19 % lower. As regards profitability,
it was found that it was 15 percentage points lower in
the fourth quarter of the IP as compared to the fourth
quarter of 1997.

As shown in the chapter below, in assessing the devel-
opments in sales volume, sales prices and profitability it
is important to note that there is a time lag between
price negotiation with customers and invoicing and
delivery by the Community industry. Thus, when
considering in particular the developments in other sales
the prices apg]ied during the first quarter of the invest-
igation period were in fact negotiated during the fourth
quarter of 1997 and so on.

Time between the situation of the Community
niudluul;ganddumark:tdeve!q;?:wm

As already mentioned in the year to year analysis above,
the Community industry alleged that, in assessing its
price and profitability development, the existence of a
time lag between the sales of the goods and price nego-
tiation with customers related to such sales should be
considered. In practice, it was claimed, the negotiations
preceded the sales by at least one quarter.
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The investigation has shown that production planning
for an effective capacity utilisation resulted in a time lag
between the order and the sale. This time lag was indeed
found to be at least one quarter. In other words sales in
the first quarter of the investigation period are the result
of orders negotiated and concluded in the fourth quarter
of 1997.

Given the existence of this time lag, the quarterly trend
established in the orders received by the Community
industry showed a significant decrease during the invest-
igation period. In line with the claim by the Community
industry, this negative trend is pronounced right from
the first quarter of the investigation period compared to
the trend determined for sales volume and production.
The volume of orders received in the second quarter of
the investigation period were 17 % lower than those
received in the first quarter. Furthermore, it emerged that
a relatively high level of orders was received in the
fourth quarter of 1997, corresponding to deliveriesfsales
effected in the first quarter of the investigation period.

These findings are thus consistent with the claim by the
Community industry that the relatively positive
economic situation during the first half of the invest-
igation period merely reflects a healthy level of orders
received during the last quarter of 1997 and the first
quarter of the investigation period, namely when
demand was still high.

EPpt)

g) Conclusion on the of the C it
industry in the investigation period

The quarterly analysis indicated that the economic situa-
tion of the Community industry deteriorated signifi-
cantly during the investigation period, in particular in
the second half. This deterioration went far beyond the
seasonal fluctuations observed during the previous years
on a quarterly basis.

In particular, it was found that in the third quarter of the
investigation period as compared to the average activity
of the period, all the injury indicators followed a nega-
tive trend: production decreased by 10 %, capacity utili-
sation by 6 %, sales volume by 14 %, sales prices by
2,4% and profitability decreased by 2,1 percentage
points.

Furthermore, the developments observed during the
fourth quarter of the investigation period indicated that
the situation of the Community industry only deteri-
orated further: as compared to the average activity of the
investigation period production decreased by 18%,
capacity utilisation by 10 %, sales volume by 22%,
prices by 13 % profitability became negative (- 2,6 % on
net turnover), a decrease of 15,5 percentage points.
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5. Developments after the investigation period

As mentioned above, the overstocking which occurred
during the first half of the investigation led to a rela-
tively positive market situation reflected in the good
level of prices on the Community market during this
time period. Accordingly profitability of the Community
industry was still good. However, in view of the fact that
this situation was not supported by an underlying posi-
tive development in the user markets but was likely to
lead to negative developments after a certain time lag it
was considered necessary also to confirm this scenario
by analysing developments after the end of the invest-
igation period.

As pointed out by some exporting producers it was
found that a certain degree of recovery occurred in the
volume produced and sold by the Communig' industry
at the beginning of 1999. However, it should be noted
that the level of production and sales were significantly
lower than those at the beginning of the investigation
period and those of 1997. In this respect, the invest-
igation showed that the economic situation of the
Community industry continued to deteriorate after the
investigation period, in particular in terms of a decrease
in sales price and profitability during the two first quar-
ters of 1999.

This confirmed the negative effect of the massive over-
stocking which occurred at the beginning of the invest-
igation period and the de-stocking which began during
t%e third quarter of the investigation period and
continued, despite a decrease in actual imports,
throughout the first half of 1999. Apart from the effect
of overstocking, the delay with which the negative devel-
opment of the Community industry occurred was also
due to the time lag under which the Community
industry operates with its customers. This is apparent
not only from the development of the injury indicators
such as production, sales, prices and profitability, but
also from the development of the orders received by the
Community industry.

Some parties have claimed that the imposition of coun-
tervailing measures in the present proceeding was
unnecessary as the imports concerned ceased after the
investigation period.

The investigation showed that, based on generally avail-
able or unverified information, imports, in particular for
some of the countries concerned by the present
proceeding, have fallen since the beginning of the invest-
igation period. However, this is not an unusual phenom-
enon in anti-subsidy and anti-dumping investigations as
market participants, in particular importers, take into
account the fact that investigations require prudent
assessment of the market insofar as they can lead to the
imposition of countervailing and anti<dumping meas-
ures. The reaction of market participants can be more or
less pronounced. In any event, taking into account the
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decrease in imports, which may be limited in time, to
justify the non-imposition of measures would allow the
exporting producers concerned to adopt a stop-and-go
golicy for their exports. It is considered that this would

ave highly distuptive effect on the Community market
for any product and therefore can not in the present
circumstances serve as a justification for not imposing
countervailing measures.

Finally, it has been claimed that the phenomenon of
high imports concentrated in the investigation period
was only short-lived. In the meantime market prices in
the Community have reached levels which ensure a
quick recovery of the economic situation of the
Community industry.

It should be noted that detailed analysis demonstrates
that Community industry prices continued to deteriorate
and reached very low levels during the first two quarters
of 1999. This price decrease triggered considerable
financial losses, which the Community industry incurred
during a considerable period of time.

6. Conclusion on injury

On the one hand, the year-to-year analysis of the situa-
tion of the Community industry in the period from
1995 to the investigation period showed a number of
negative developments. In addition, the quarterly
analysis indicated that the economic situation of the
Community  industry  significantly  deteriorated
throughout the investigation period. Contrary to the
suggestion made by some exporting producers and
taking into account the special characteristics of the
Community market in terms of oversupply and time lag
between orders and deliveties these developments are
representative of the economic situation of the
Community industry during the whole investigation
period.

The investigation has also shown that these negative
developments continued and even worsened after the
end of the investigation period, a development which is
particularly relevant in view of the functioning and the
situation of the Community market. It has been ascer-
tained that this deterioration went far beyond the
seasonal fluctuations observed in previous years on a
quarterly basis.

To summarise, it was found that, during the third and
fourth quarters of the investigation period, all the injury
indicators followed a negative trend compared to the
average activity of the investigation period: production
decreased by 10 % and 18 % respectively, capacity utili-
sation by 6% and 10 %, sales volume by 14 % and
22 %, sales prices were negotiated 2,4 % and 13 % below
the average price of the investigation period and profit-
ability decreased by 2,1 and 15,5 percentage points
respectively.
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Similarly it was found that these economic indicators
were also declining when compared with the relevant
quarterly activity in 1997. In the third and fourth
ntaner of the investigation period as compared to the
third and fourth quarter of 1997: production decreased
by 20 % and 11 % respectively, capacity utilisation by
12 % and 18 %, sales prices were 6 % and 19 % and
profitability was positive both in 1997 and during the
investigation period but it was 15 percentage points
lower in the fourth quarter of the IP as compared to the
fourth quarter of 1997. All these trends were confirmed
during the two quarters after the investigation period.

The investigation then revealed that the above trends
would have been even more negative without specific
sales such as those under long term contracts or those of
pickled coils, which are less affected by the imports
concerned. The orders received by the Community
industry for delivery in the fourth quarter of the invest-
igation period were 31 % lower than those received for
delivery in the first quarter of the investigation period.

On the other hand, the year-to-year analysis has shown
that average profit rates increased from 1997 to the
investigation period, reaching a level of 12,9 %. Profits
and sales prices remained stable during the first quarters
of the investigation period.

Regarding these findings, which could at first sight
appear to be contrary to a finding of injury, the invest-
igation has shown that they were in line with a high
level of apparent consumption during the first semester
of the investigation period which, the investigation has
confirmed, was not matched by actual consumption. As
a consequence, the prices and profits of the Community
industry (whose sales did not develop in line with the
overstocking) remained stable but were bound to deteri-
orate thereafter in view of the fact that the significant
apparent consumption was not met by a commensurate
actual consumption. Indeed, during the second part of
the investigation period, apparent consumption tumbled
as the massive stocks were used, which in turn provoked
a significant price and profit decrease.

The subsequent analysis of the economic situation of the
Community industry in the first two quarters of 1999
confirmed that these negative trends were not confined
to the investigation period and were the direct results of
the developments during the investigation period. While
production and sales volume improved somewhat
compared to the second half of the investigation period,
sales prices and profitability continued to decrease. It
should be noted that the Basic Decision as confirmed by
the jurisprudence of the Court permits the information
pertaining to the time period after the end of the invest-
igation period to be taken into account, in particular in
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order to establish whether trends observed during the
investigation period continue.

Based on the developments in the situation of the
Community industry during the period from 1995 to
the investigation period and during the investigation
period in particular, the Commission has concluded that
the Community industry has suffered injury during the
investigation period. Contrary to the suggestion that the
economic indicators showing injury are largely
outweighed by other indicators showing lack of injury,
the above detailed investigation showed that all
economic indicators developed negatively, in particular
profits and sales prices with a time lag of a few months.
The magnitude of the injury suffered enables it to be
classified as material in accordance with the provisions
of Article 8(6) of the Basic Decision.

F. CAUSATION

1. Introduction

In the present analysis it should be borne in mind that
the product concerned is a very price sensitive product.
In addition, the market for this product, as shown
above, has a number of particular characteristics: the
relationship between the Community industry and
certain users is long-term; production set-up and plan-
ning entails a certain time lag between order and
delivery; and the Community industry operates more in
certain market segments than the exporting producers
concerned. Nevertheless, these characteristics do not call
into question the fact that the products produced and
sold by the Community industry and those imported by
the countries concerned are like products. It only indi-
cates that certain sales channels and certain types of
product are more prone to competition from the
imports concerned than others.

In order to reach its conclusions on the cause of the
injury suffered by the Community industry, the
Commission examined the impact of the subsidised
imports from the countries concerned. At the same time,
the impact of other known factors and their possible
consequences on the situation of that industry were also
analysed. Such analysis ensured that any injury caused
by other factors than subsidised imports would be iden-
tified and not attributed to these imports.

The other factors examined were: the development of
consumption, the oversupply of the Community market,
the impact of hot-rolfed coils imported into the
Community from other third countries, the behaviour of
other Community producers not included in the defini-
tion of the Community industry, the export perfor-
mances of the Community industry and the world-wide
situation of the steel business.
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2. Impact of subsidised imports

a) Impact of the volume of subsidised imports and
stockpiling

The investigation showed that the imports concerned
increased considerably, in particular between 1997 and
the investigation period. While in 1995, only 8 000
tonnes of hot-rolled coils entered the Community
market from the countries concerned, in 1997, this rose
to 47 000 tonnes.

The investigation also showed that the major increase in
imports occurred During the period between 1997 to
the investigation period (+ 797 000 tonnes) and partic-
ularly during the first two quarters of the investigation
period. During that period over 550 000 tonnes were
delivered onto the Community market. This represents
more than 10 times the import volume of the second
semester 1997. Between 1997 and the investigation
period, the market share held by the countries
concerned increased by 4 percentage points.

During the period from 1995 to the investigation period
while Community consumption increased by 9%, the
Community industry's sales volume increased by only
1% and it thus lost 3,7 percentage points of its market
share.

As far as the period of the import surge (1997 to the
investigation period) is concerned, it coincided with the
deterioration of the Community industry's situation,
Production decreased by 9 % and sales volume by 12 %.
The loss in market share amounted to 6,6 percentage
points and orders by 17 %.

In addition, the development of import volumes, taken
together with the development of apparent consumption
shown earlier, indicates that the subsidised imports
concerned mainly fed the increase in stocks, and thus
the increase in apparent consumption in the first two
quarters of the investigation period, whereas the sales of
the Community industry decreased from the very begin-
ning of the investigation period.

The investigation revealed that contrary to the exporting
producers in question the Community industry is not
very present in the traders' sales channel. As regards
certain large operators, it showed that these ordered few
or no hot-rolled coils from the Community industry
duting the third and the fourth quarter of the invest-
igation period. This resulted in a significant drop in sales
in third quarter of the investigation period (- 28 %) and
in the fourth quarter (- 12 %). This in turn had a signifi-
cant negative influence on prices and profitability of the
Community industry during the last two quarters of the
investigation period.
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borne in mind that the development of the situation of
the Community industry was particularly negative,
pronounced and immediate in sales channels and for
product types in which the exporting producers are
mainly active. Indeed, these producers are not very
active in sales channels where long-term sales contracts
are concluded The Community industry has fared rela-
tively better in these sales channels than in others, where
competition from imports is more pronounced. It has
also been shown above that the Community industry’s
sales of black coils, which account for around 90 % of
the imports concerned, have been developing very nega-
tively throughout the investigation period.

b) Impact of the import level and functioning
)zhmepsm'l)fmark? price feve o

The investigation showed that the situation of the
Community industry remained stable in terms of prices
and therefore overall profitability during the first two
quarters of the investigation period, although import
prices from the countries concerned continuously
decreased during the whole investigation period. In this
respect the investigation has shown that the develop-
ment of prices and profits of the Community industry
were due, on the one hand, to the general structure and
functioning of the market in terms of the time lag
between orders made by and deliveries to clients and, on
the other hand, by the development of stocks and thus
apparent consumption during the investigation period.

Concerning the general functioning of the market, it has
been found that, given the time lag between orders and
deliveries (at least one quarter), the situation of the
Community industry during the first quarter of the
investigation period, basically reflected the situation of
orders placed during the fourth quarter of 1997, when
imports started to surge.

In terms of the development of apparent consumption,
it has been found that the situation of the Community
market in general and of the Community industry in
particular during the first quarter of the investigation
period corresponded to a time period of spectacular
growth in stocks — and thus apparent consumption.
This allowed prices and profits to remain high despite
the increase in imports which occurred at the same time.
The subsidised imports thus had the biggest impact on
the economic situation of the Community industry
when it became clear that the growth in stocks and thus
in apparent consumption was not matched by a growth
in actual consumption. Indeed, given the considerable
fall in demand for hot-rolled coils at the end of the
investigation period, Community industry prices
decreased by 17 % and profitability became negative.
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The community industry claimed that during the entire
investigation period the exporting producers adopted a
policy of systematic price decrease and were continually
undercutting the Community industry’s prices. This
precipitated and hastened the fall in sales prices on the
Community market during that period.

The investigation showed that the exporting producers
indeed, significantly reduced their price during the
investigation period while the Community industry
attempted to maintain its price level until June 1998. In
July 1998, the Community industry reduced its sales
prices. Their sales prices, which were over 300 ECU/
tonne in January 1998, fell to around 250 ECUftonne in
December 1998.

This dramatic decrease in prices is explained by the fact
that the exporting producers continued to undercut the
Community industry's ge'ces throughout the invest-
igation period. It is to be noted that the level of the
undercutting was lower at the beginning of the invest-
igation period and became increasingly more significant
throughout the investigation period. The Community
industry had to reduce its prices in order to continue
participating in the market, in particular from the
middle of the investigation period onwards.

In this respect it is to be noted that steel is a major
commodity product and the indicative base price of
hot-rolled coils is published daily in specialised newspa-
pers and is well know by all operators present on the
market. The products produced and sold by the
Community industry and those imported by the coun-
tries concerned are highly sensitive to price movements
which are quickly transmitted through the market.

The above thus suggests that overall the findings of the
investigation show that the imports concerned caused
the negative development in the economic situation of
the Community industry.

<) Conclusion on the impact of subsidised imports

It is considered that the volumes of subsidised imports,
which accumulated in the Community market within a
very short period, depressed prices and led to a reduced
market share of the Community industry. These import
volumes allowed traders and certain large Community-
based users to accumulate stocks with negative repercus-
sions on price negotiation with the Community industry
as early as in the second quarter of the investigation
period and to extend the period over which such
imports depressed prices. Moreover, given the general
transparency of the market, users and purchasers in the
Community market became quickly aware of the low
price policy applied by the exporting producers. This
precipitated and hastened the fall of sales price on a
market with negative results on market share and profit-
ability of the Community industry.
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Consequently, it is concluded that the presence of low-
priced subsidised imports played an important role in
the deteriorating situation of the Community industry
and thus to the material injury suffered by that industry
during the investigation period.

3. Impact of other factors

a) Development of consumption

During the period examined apparent consumption on
the Community market increased continuously by 9 %.
During the period between 1997 and the investigation
perio cC jon i d by 0,4 %.

rr

Consequently, given the continuous positive develop-
ment in consumption volume since 1996, it is consid-
ered that it cannot be linked to the injurious situation
suffered by the Community industry during the invest-
igation period.

b) Oversupply of the Ci ity market

The allegation of an oversupply of the Community
market at the beginning of the investigation period was
also investigated. Some parties argued that the
Community industry was continuously increasing its
deliveries on the market and was thus the main contri-
buting factor in the oversupply. Accordingly, they
argued that the high rate of capacity utilisation of the
Community producers resulting from high deliveries
should exclude any injury to be attributed to imports
from the countries concerned.

The detailed analysis of the development in apparent
consumption in 1997 as compared to the investigation
petiod showed that during the first two quarters of the
investigation period apparent consumption was 1,4
million tonnes higher than in the corresponding quarters
of 1997. This comparison should be seen in the light of
the fact that 551 000 tonnes of subsidised hot-rolled
coils were imported from the countries concerned in the
first two quarters of the investigation period whereas the
corresponding volume imported in the same period in
1997 was about 4000 tonnes. This represents an
increase of over 0,5 million tonnes during the first half
of the investigation period.

Furthermore, it is recalled that traders significantly
increased their stocks in the first half of the investigation
period, thus participating to the oversupply of the
Community market. The investigation revealed that the
Community industry is not very active in the traders
sales channel whereas the exporting producers sold
significant quantities via traders. Accordingly, the
Community industry did not feed the stocks piled by
traders during the investigation period.



(292

(293)

(294

(295)

{296)

297)

(298)

(299)

In conclusion, the investigation has shown that the
increase in subsidised imports was considerable during
the investigation period while it was found that the
Community industry lost sales and experienced a drop
in production resulting in a fall in market share. Accord-
ingly, the increase in low-priced subsidised imports
largely contributed to the oversupply.

<) Imports of hot-rolled coils from other third coun-
tries

In addition to the countries concerned by the present
anti-subsidy proceeding other exporting countries,
namely Bu{gada, Iran and the Federal Republic of Yugo-
slavia were concerned by an anti-<dumping proceeding.

In addition, other countries exported hot-rolled coils to
the Community market. During the investigation period
the main exporters were Russia, Slovakia, Romania,
Hungary, South Korea and Indonesia.

Some exporting producers argued that they have been
unduly discriminated against in comparison to some
other third countries mentioned above which were
excluded from the scope of the investigation.

In this respect it is pointed out that no complaint
against the above third countries was lodged and that
therefore no prima facie evidence of subsidisation and
injury justifying the initiation of an investigation was
received. As furthermore, the investigation has not
brought to light any evidence of injurious subsidisation
practices by such third country exports the allegation of
discrimination is not founded.

During the period examined, other third countries not
subject to any proceeding's share of total imports of the
product concerned onto the Community market while
remaining significant showed a decreasing trend. The
impott volume decreased from 3 million tonnes in 1995
to 2,4 million tonnes in the investigation period, namely
a decrease by 20 % in terms of volume. share of
these imports represented 99 % of total import volume
in 1995 but only 74 % during the investigation period.
Accordingly, throughout the period examined, the share
of the Community market held by the other third coun-
tries decreased by 20 %.

Import prices from these third countries followed the
general downw. y in the Cc ity market
and decreased by 9 %.

Based on the above facts and considerations it was
found that imports from other third countries not
subject to any proceeding remained significant and
enjoyed a continued presence in the Community market
during the period examined. However, it also emerged
that while the situation of the Community industry only
deteriorated in particular from 1997 to the investigation
period, namely when the subsidised imports surged
massively, the increase in imports from other third
countries was very limited.
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Accordingly, the suggestion by some exporting produ-
cers that the imports of hot-rolled coils from other third
countries not subject to any proceeding are the cause of
the injury suffered by the Community industry cannot
be taken into consideration.

d) Other producers in the Community

During the investigation period, the producers in the
Community not included in the definition of the
Community industry represented 35% of total
Community production.

Based on the information available, during the period
examined, the economic situation of the other producers
of hot-rolled coils in the Community was similar to that
of the Community industry. During the investigation
period their sales volume increased by 5 %, namely an
increase below the increase in consumption. Accord-
ingly, their share of the market in terms of volume
decreased by 4 %. Furthermore, these producers also
suffered from price depression as the decrease in sale
value by 6 % indicates and their sales prices were in line
with those of the Community industry.

Consequently, the u:;paa of the other producers in the
Community on the deteriorating economic situation of
the Community industry was limited.

€) Export activity of the Commaunity industry

Certain exporting producers claimed that the situation of
the Community industry deteriorated because of the
decrease in its export activity during the period exam-
ined.

The investigation showed that the sales volume destined
for exports to third countries decreased by 536 000
tonnes between 1995 and the investigation period and
by 299 000 tonnes between 1997 and the investigation
period. This represents a decrease of 4,8% and 2,9 %
respectively of the total sales of the Community
industry. On this basis, the Commission does not
exclude that such a decrease in the export sales affected
the overall economic situation of the Community
industry. However, it is recalled that the present invest-
igation exclusively covered the economic situation of the
Community industry as regards the Community free
market. Accordingly, prices and revenues from export
sales were excluded from the injury analysis.

f) Community industry's preference to supply captive
market

A number of users of the product concerned on the
Community market stated that the Community industry
had attempted to increase the integration of its activities
over the period examined. At the end of 1997, the
Community industry had allegedly given priority to
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supplying related parties in the captive market before
supplying independent parties on the free market with
the muﬁ that the users were forced to obtain their
supplies from outside the Community. Therefore, injury
could not be caused by the development of imports.

The Commission found that between 1997 and the
investigation period the evolution of sales volume to
both related and unrelated customers showed decreasing
trends. The fact that the supply to the captive market
followed a similar trend indicates that production
capacity was available. This decline in sales volume indi-
cated that there was no shortage of supply of the
product concerned, which could have led to a decrease
in the sales volume to unrelated parties.

g) World wide situation in the steel business

Some exporting producers claimed that the situation of
the Community industry, in particular in the second part
of the investigation period, was largely due to the deteri-
oration of the worldwide situation of the steel business.

Based on the information available it emerged that a
worldwide downtumn occurred during the investigation
period. Sales prices decreased in the USA, Japan and
South Korea. However, it was found that sales prices in
these countries were 15 %, 24 % and 7 % respectively,
higher than those in the Community at the end of the
investigation period.

Consequently the worldwide situation of the steel
industry and in particular the situation in South East
Asia, cannot explain the deterioration of the economic
situation of the Community industry during the period
examined.

4. Conclusion on causation

The above analysis indicates that factors other than
subsidised imports from the countries concerned may
have contributed to the difficult state of the Community
industry during the investigation period. However, the
investigation has shown that the sudden increase in
imports, the price depression and price undercutting
practised by the exporting producers had significantly
negative consequences on the situation of the
Community industry. Therefore, it is concluded that the
subsidised imports, taken in isolation, had caused
material injury to the Community industry.

G. COMMUNITY INTEREST

1. Preliminary remarks

The purpose of countervailing measures is to remedy
unfair trading practices having an injurious effect on the
Community industry and re-establish a situation of effec-
tive competition on the Community market. In addition
to subsidisation, injury and the cause of this injury, the
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Commission examined whether any compelling reasons
existed which could lead to the conclusion that it is not
in the Community interest to impose measures. For this
purpose, and in accordance with Article 31(1) of the
Basic Decision, the impact of possible measures on all
parties involved in this proceeding and the consequences
of taking or not taking measures, were considered on
the basis of the evidence available.

2. Interest of the Community industry

In case of injurious subsidisation caused by low-priced
subsidised imports, the interest of a Community industry
is that conditions of effective competition are restored.

The investigation has shown that the Community
market of hot-rolled coils was characterised by the pres-
ence of products originating in the countries concerned
which were sold at prices undercutting those of the
Community industry. The resulting injurious situation
could be contained as long as the volume imported was
limited. However, the high volume of subsidised
imports, which suddenly flooded on the Community
market in a very short time during the investigation
period, caused a price depression, which had a signifi-
cant impact on the financial situation of the Community
industry. This situation leaves the Community industry
in a seriously weakened position and this industry has
an interest in it being corrected.

During the period examined, the Community industry,
as well as other producers located in the Community,
undertook important rationalisation and restructuring
projects that are still going on at present. The realisation
of these projects is important in view of the globalisa-
tion of the steel market. This activity of the Community
industry at a worldwide level demonstrates its adapt-
ability, its competitiveness and viability.

With measures in force, employment, which increased
during the period examined, could be maintained and
possibly increased, depending on the evolution of
consumption. The results of the investigation have
shown that the Community industry lost significant
sales volume and saw its prices decrease, in particular
towards the end of the investigation period. The
proposed countervailing duties, which amount to
around 6 % for cooperating exporting producers on a
weighted average level, should allow the Community
industry to recover from its injurious situation by either
increasing its own prices andfor sales quantities.



(317)

(318}

(319)

(320)

(321)

(322)

In view of the inadequate profitability in 1996 and 1997
and the material injury suffered during the investigation
period, it is highly probable that the financial situation
of the Community industry will deteriorate further in
the absence of measures to correct the negative
effects of subsidised imports. This may ultimately lead to
cuts in production or closures of certain facilities and
therefore threaten employment in the Community.

3. Interest of users and related activities in the
Community

In order to evaluate the impact on users of taking or not
taking measures, the Commission sent questionnaires to
the known users on the Community market. An on-the-
spot investigation took place at the premises of a major
user in order to verify the information submitted. The
following conclusions are based on the responses
received from users.

Users were found to have themselves imported 40 % of
total imports of hot-rolled coils from the countries
concerned. They employ 4000 people in the
Community.

Users claimed that in the event of the imposition of
measures, they would no longer have a choice in their
sources of supply and they feared that they would
become entirely dependent on the goodwill of the
Community producers. In particular it was claimed that
these producers had to supply a large captive market
and that they already held a share of 75% of the
Community free market. They recalled that these produ-
cers' sales on the captive market as well as a large share
of their sales on the free market was destined for related
companies, whose downstream ml:‘roducts were in direct
competition with their own products. The users in ques-
tion also indicated that the Community industry
supplied independent users onl{ after the requirements
of their related companies had been fully satisfied. They
also claimed that the related user companies already
bought the product concerned below the market price.
Under these circumstances, the users were of the
opinion that the imposition of ¢ vailing m
would give the Community industry a decisive and
unjustified competitive advantage in the downstream
markets which would not be in the interest of the
Community.

Finally, these users claimed that the imposition of coun-
tervailing duties was likely to cause shortage of supply
for independent buyers, as was the case in the
Community market at the end of 1997. This situation
would clearly be an infringement to the ECSC Treaty.

It is to be noted that the purpose of the imposition of
countervailing measures is not to prevent users from
imgorting hot-rolled coils from the countries concerned,
rather to ensure that these imports are made at non-
injurious prices. Even with the imposition of counter-
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vailing measures, these products will always be present
in the Community market and will ensure that the
choice of supply is maintained for users companies.

The Commission estimated that a weighted average
countervailing duty of 6 % on hot-rolled coils imported
from the countries concerned may prompt at maximum
an increase of around 1,2 % in the overall cost of the
user companies' raw materials. This extra cost would
cause an estimated increase in the full cost of production
of about 0,8 %, given the mix of various sources of
purchases and the average value added in the down-
stream products.

This estimated extra cost of production incurred by the
user companies, either charged or not to the subsequent
purchasers, is not such as to endanger the profitability of
the user industries. Moreover, this cost should be seen in
the light of expected positive developments in the hot-
rolled coils markets when govemecf7 by effective trade
conditions.

Concerning the level of sales price in the free market, it
is recalled that no significant differences were found
between the prices applied by the Community industry
to refated and unrelated customers. Moreover, the claim
purporting that the Community industry did not supply
or had set up priorities for its supplies of hot-rolled coils
depending on the relationship with the purchaser during
the period examined cannot be taken into consideration
as no evidence in this respect has been made available.

More to the co; , it has been found that certain sales
contracts concl with the Community industry were
cancelled

Based on the foregoing, it is considered that any nega-

tive effects on users from taking measures against subsi-
dised imports from the countries concerned cannot
outweigh the positive effects from which all the other
operators active on the Community market will benefit.

4, Consequences on competition in the Community
et

Some parties claimed that countervailing measures
would reduce competition on the Community market,
encouraging the creation of big steel groups. They
argued that in the recent past major steel companies,
such as British Steel and Soﬁac, had increased in size by
merging with or by purchasing other steel companies.
These groups are also in competition in the downstream
products with independent users, mostly small and
medium-sized enterprises. The consequences of such a
concentration may be the disappearance of many inde-
pendent users resulting in the reduction of employment
in the Community.
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Concerning the alleged restriction in competition, it is
recalled that there are a number of alternative sources of
supply such as Russia, Indonesia, Hungary, Romania,
South Korea, Slovakia, Brazil, etc. exporting hot-rolled
coils to the Community. There are also several hundred
SSCs, stockholders and dealers selling the product
concerned mainly to small and medium-sized users.
Finally, there are several Community steel producers, in
addition to the Community industry, located in Finland,
France, Austria and Greece.

Furthermore, given that the level of the measures
proposed is not such, from an economic point of view,
to foreclose the Community market to the countries
concerned there appears to be no risk of restricting
competition in the Community market.

5. Shortage of supply on the Community market

Certain exporting producers from the countries
concerned and users in the Community claimed that the
imposition of countervailing measures would cause a
shortage of supply, in particular for independent user
industries. This claim was based on the fact that the
Community industry alone is not able to supply the
whole Community free market in particular given its
current high capacity utilisation levels.

Other interested parties claimed that the Community
industry does not have the capacity to supply its own
related companies in the free market and, is therefore
not in the position to compensate for any decrease in
imports caused by the imposition of countervailing
measures.

In this respect it should be noted that as the producers
in the Community cannot supply the whole of the free
market, imports from third countries will always be
needed and the Community market will always been
open to such imports, provided they are made in respect
of the provisions of the Basic Decision.

In any event, the Community industry, other producers
in the Community and exporting producers in other
third countries will be able to continue to supply the
Community market. The exporting producers in the
countries concerned will also be able to continue to
supply the Community market given that the measures
proposed are not such as to close the market to them.

Based on the above facts and considerations, the claim
that the imposition of countervailing measures will
entail a shortage of supply is not considered to be
founded.

6. Conclusion on the Community interest

The Commission considers that the imposition of coun-
tervailing duties is necessary to prevent further imports
of low-priced subsidised imports and avoid the situation
of the Community industry to deteriorate further. More-
over, the imposition of countervailing measures in the
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present case will re-establish effective competitive condi-
tions for all operators in the Community. Furthermore,
having examined the various interests involved in the
present proceedin%eno compelling reasons were found
to exist against the imposition of definitive counter-
vailing measures. The imposition of definitive counter-
vailing measures is therefore not against the Community
interest.

H. DEFINITIVE MEASURES

Having established that the subsidised imports origin-
ating in India and Taiwan have caused material injury to
the Community industry and that there are no compel-
ling reasons not to take action, definitive countervailing
measures should be adopted.

1. Injury elimination Ievel

For establishing the level of duty, account has been
taken of the subsidy margins found and of the amount
of the duty necessary to eliminate the injury caused by
subsidised imports to the Community industry. The
necessary price increase was determined on the basis of
a comparison of the weighted average import price, as
established for the undercutting calculations, with the
non-injurious price of the different types of hot-rolled
coils sold by the Community industry on the
Community market.

It was considered that the amount of duty necessary to
remove the effects of injurious subsidisation should
allow the Community industry to cover its costs of
production and obtain a reasonable profit on sales. In
this respect, it was considered that the profit margin
before tax of 12,9% on turover claimed by the
Community industry was an appropriate basis, regard
being given to the need for long-term investments and
for a rate of return, which the Community industry
could reasonably expect in the absence of injurious
subsidisation.

Accordingly and given the profit rate realised by the
Community industry during the investigation period,
injury elimination levels were determined on a type-by-
type basis as the difference between the actual net sales
price of the Community industry and the actual net sales
price of the comparable imported models. The difference
was then expressed as a percentage of the cif import
price at the Community frontier customs duty unpaid.

2. Level of definitive duties

In the light of the foregoing, it is considered that a
definitive countervailing duty should be imposed at the
level of the subsidy margin found, but should not be
higher than the injury margin set out above in accord-
ance with Article 15(1) of the Basic Decision,
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(341) The rates of countervailing duty applicable to the free-at-Community-frontier price, before duty, shall be:

%)
Countryjcompany Injury margin Total subsidy Margin Proposed mmﬂ!ng
India 23,8 131 13,1
Essar 6,4 49 4,9
SAIL 23,8 12,3 12,3
TISCO 6,4 8,7 6,4
Taiwan 29,3 44 4,4
csc 89 4,4 4.4
Yieh Loong 3,9 0,3 0,0

(342) The individual company countervailing duty rates speci-
fied in this Decision were established on the basis of the
findings of the present investigation. Therefore, they
reflect the situation found during that investigation with
respect to the above companies. These duty rates (as
opposed to the country-wide duty applicable to ‘all other
companies) are thus exclusively applicable to imports of
products originating in the country concerned and
[:emduced by the companies and thus by the specific

gal entities mentioned. Imported products produced by
any other company not specifically mentioned in the
operative part of this Decision with its name and
address, including entities related to those specifically
mentioned, cannot benefit from these rates and shall be
subject to the duty rate applicable to ‘all other compa-
nies’,

(343) Any claim requesting the application of these individual
company countervailing l‘ﬂlt}' rates (e.g. following a
change in the name of the entity or following the setting
up of new production or sales entities) should be

ddressed to the C: jon (*) forthwith with all rele-
vant information, in particular any modification in the
company's activities linked to production, domestic and
export sales associated with e.g. that name change or
that change in the production and sales entities. The
Commission, if appropriate, will, after consultation of
the Advisory Committee, amend the Decision accord-
ingly by updating the list of companies benefiting from
individual duty rates.

(344) In the case of India, in order to avoid granting a bonus
for non-cooperation, it was considered appropriate to
establish the duty rate for the non-co-operating compa-
nies as the sum of the highest level established per
individual subsidy programme for the cooperating
companies, ie 13,1 %.

(345) The limited cooperation of Taiwanese exporters may
also have warranted the establishment of a higher
residual duty. However, since the residual dumping

margin in the parallel anti-dumping case against Taiwan

() European Commission, Trade Directorate-General C DM 24 — 8/
18, Kue de la LoifWetstraat 200, B-1049 Brussels.

exceeds the injury threshold, it is not necessary to make
such a calculation.

3. Undertakings

(346) Exporting producers in India have offered a price under-
taking in accordance with Article 13(1)(b) of the Basic
Decision.

(347) The Commission considers that the undertakings offered
by the exporting producers in India can be accepted. The
acceptance of the price undertaking should be condi-
tional on the presentation to the Member States'
customs setvices of a valid undertaking invoice clearly
idenﬁfyintﬁ the producer and containing the information
listed in the Annex. Where no such invoice is presented,
the appropriate rate of countervailing duty will be
payable.

It should be noted that in the event of a breach or
withdrawal of the undertaking a countervailing duty
may be imposed, pursuant to Article (9) and (10) of the
Basic Decision.

(348)

I. TERMINATION OF THE PROCEEDING

(349) In view of the findings on the level of imports origin-
ating in South Africa, the proceeding with respect to this

country should be terminated,

HAS ADOPTED THIS DECISION:

Article 1

1. A definitive countervailing duty is hereby imposed on
imports of certain flat rolled products of iron or non-alloy
steel, of a width of 600 mm or more, not clad, plated or
coated, in coils, not further worked than hot-rolled originating
in India or Taiwan falling within CN codes 7208 10 00,
72082500, 72082600, 72082700, 7208 36 00,
7208 3710, 7208 3790, 7208 3810, 7208 38 90,
7208 39 10, 7208 39 90.
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2. The rates of duty for products manufactured by the companies listed in the table below applicable to
the free-at-Community-frontier price, before duty, shall be:

Country Company Rate of AS duty (%) TARICO;‘;‘:”“"
India All companies 131 A999
Taiwan China Steel Corp., 1 Chung Kang Road, Hsiao Kang, Kaoh- 44 A071

siung 81233

Yieh Loong Enterprise Co,, Ltd, 317 Yu Liao Road, Chiao 0,0 A072
Tou Hsiang, Kachsiung Hsien

All other companies 44 A999

3. Notwithstanding paragraph 1, the definitive countervailing duty shall not apply to imports released
for free circulation in accordance with the provisions of Article 2.

4. Unless otherwise specified, the provisions in force concemning customs duties shall apply.

Artide 2

1. The undertakings offered in connection with this anti-subsidy proceeding by:

Company Country TARIC additional code
Essar Steel Ltd, 27th KM, Surat Hazira Road, Hazira 394270, { India A073
Dist: Surat, State: Gujarat
Steel Authority of India Limited, lspat Bhavan, Integrated Office | India A074
Complex, Lodhi Road, New Dehli — 110 0031
Tata lron & Steel Company Limited, 43 Chrowringhee Road, | India A075
Calcuta — 700 071

are hereby accepted.

2. Imports pursuant to these undertakings, when released for free circulation, shall be exempted from
the countervailing duty set in Article 1(2) when they are manufactured and directly exported and invoiced
to an importing company in the Community by a company listed in the table of paragraph 1 and declared
under the appropriate TARIC additional code.

The exemption shall be conditional t:ﬁon presentation to the relevant Member State's customs services of a
valid undertaking invoice issued by the exporting company containing the essential elements listed in the
Annex.

Article 3

Pursuant to Article 24(6) of Decision (EC} No 1889/98/ECSC, Member States' reports to the Commission
shall indicate for each release for free circulation, the year and month of import, the Combined Nomencla-
ture, TARIC and TARIC additional codes, the type of measure, the country of origin, the quantity, the value,
the countervailing duty, the Member State of import and, where appropriate, the serial number of the
production certificate.
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Artide 4
The anti-subsidy proceeding concerning imports of certain flat-rolled products of iron or non-alloy steel, of
a width of 600 mm or more, not clad, plated or coated, in coils, not further worked than hot-rolled
originating in South Africa is hereby terminated.

Artide 5
This Decision shall enter into force on the day of its publication in the Official Journal of the European
Communities.

This Decision shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 4 February 2000.

For the Commission
Pascal LAMY
Member of the Commission

ANNEX

Elements to be indicated in the undertaking invoice referred to in Article 2(2)

=

The product reporting code number (PRC) (as established in the undertaking offered by the exporting producer in

question), including type and CN code.

The exact description of the goods, including:

— invoice number,

— invoice date,

— the ‘company product code’ (CPC),

— the TARIC additional code under which the goods on the invoice may be customs-cleared at Community borders
(as specified in the Decision),

~— quantity {to be given in kilos),

— minimum price applicable.

. The description of the terms of the sale, including:

— price per kilo,

— the applicable payment terms,

— the applicable delivery terms,

— total discounts and rebates.

[d

-

~

. Name of the importer to which the invoice is issued directly by the company.
. The name of the official of the company that has issued the undertaking invoice and the following signed declaration:

- NIV}

. ‘I, the undersigned, certify that the sale for direct export to the European Community of the goods covered by this
invoice is being made within the scope and under the terms of the undertaking offered by ... (name of the company),
and accepted by the European Commission through Decision No 284/2000/ECSC. I declare that the information
provided in this invoice is complete and correct”






II. Community Acts relating to the application of the Lomé Convention

A, Trade

b) Agricultural products
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COMMISSION REGULATION (EC) No 65/2000
of 12 January 2000

on the issuing of import licences for bananas under the tariff quotas and for traditional ACP
bananas for the first quarter of 2000 (second period)

(Text with EEA relevance)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 404/93 of 13
February 1993 on the common organisation of the market in
bananas (1), as last amended by Regulation (EC) No 1257/
1999 3),

Having regard to Commission Regulation (EC) No 2362/98 of
28 October 1998 laying down detailed rules for the imple-
mentation of Council Regulation (EEC) No 404/93 regarding
imports of bananas into the Community (°), as amended by
Regulation (EC) No 7561999 (*), and in particular Article
18(2) thereof,

Whereas:

() Article 2 of, and the Annex to, Commission Regulation
(EC) No 2697/1999 (*) fix the quantities available for the
first quarter of 2000 under the second period for the
submission of applications provided for in Article 18 of
Regulation (EC) No 2362[98;

{(2)  pursuant to Article 18(2) of Regulation (EC) No 2362/
98, on the basis of applications submitted during the
second period, the quantities for which licences may be

issued for the origins concerned should be determined
forthwith;

(3)  this Regulation should apply immediately to permit
licences to be issued as quickly as possible,

HAS ADOPTED THIS REGULATION:

Article 1

Import licences shall be issued under the arrangements for the
importation of bananas, tariff quotas arrangements and
arrangements for traditional ACP bananas for the first quarter
of 2000 (second period) in respect of new applications as
referred to in Article 18 of Regulation (EC) No 2362/98:

1. for the quantity indicated in the licence application multi-
plied, for the origin ‘Panama’, by the reduction coefficient
0,3606;

2. for the quantity indicated in the licence application for an
origin other than that mentioned in point 1,
Attidle 2

This Regulation shall enter into force on the day of its publica-
tion in the Offical Joumal of the European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 12 January 2000.

L 47, 2521993, p. 1.
L 160, 26.6.1999, p. 80.
L 293, 31.10.1998, p. 32.
L 98
L3

, 13.4.1999, p. 10.
5 18121008, p. 47.

For the Commission
Franz FISCHLER
Member of the Commission
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COMMISSION REGULATION (EC) No 115/2000
of 19 January 2000

on the issue of import licences for certain products falling within CN codes 1701, 1702, 1703 and
1704 and qualifying as ACPJOCT originating products

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the FEuropean
Community,

Having regard to Council Decision 91/482fEEC of 25 July
1991 on the association of the overseas countries and terri-
tories with the European Community (!), (hereinafter referred
to as 'OCT Decision’), as last amended by Decision 97803/
EC(),

Having regard to Commission Regulation (EC) No 2553/97 of
17 December on rules for issuing import licences for certain
products covered by CN-Codes 1701, 1702, 1703 and 1704
and qualifying as ACPJOCT (’), originating products, and in
particular Article 5(3) thereof,

Whereas:

(1)  Article 108b{1) of the OCT Decision allows ACPJOCT
cumulation of origin in the case of products falling
within CN codes 1701, 1702, 1703 ancrl704 up to an
annual quantity of 3 000 tonnes of sugar;

()  two applications have been submitted to the national
authorities in accordance with Regulation (EC) No 2553/
97 for the issue of import licences covering a total
quantity exceeding the 3 000 tonnes allowed under the
OCT Decision;

(3  Article 5(3) of Regulation (EC) No 255397 provides
that, where licence applications cover annual quantities
in excess of 3 000 tonnes of sugar, the Commission is to

adopt a regulation fixing a single reducing coefficient to
be apglied to each application submitted and suspend
the submission of further applications during the year in
progress;

(4  the Commission must therefore fix the reducing coeffi-
cient for the issue of import licences and suspend
submission of further licence applications for 2000,

HAS ADOPTED THIS REGULATION:

Artide 1

Import licences covered by applications submitted under Artile
108b of the OCT Decision on 3 January 2000 for a quantity of
732,300 tonnes of sugar falling within CN code 1701 11 90
and on 6 January for a quantity of 3 000 tonnes of sugar
falling within CN code 17019910 shall be issued for
80,37939 % of the quantity applied for.

Atticle 2
The submission of further applications for 2000 is suspended.
Anticle 3

This Regulation shall enter into force on the day of its publica-
tion in the Offidal Joumal of the European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 19 January 2000.

M OJ L 263, 19.9.1991, p. 1.
O] L 329, 29.11.1997, p. 50.
Of L 349, 19.121997, p. 26.

For the Commission
Franz FISCHLER
Member of the Commission
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COMMISSION REGULATION (EC) No 116/2000
of 19 January 2000

on the issue of import licences for rice originating in the ACP States and the overseas countries
and territories against applications submitted in the first five working days of January 2000
pursuant to Regulation (EC) No 2603(97

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty blishing the Ei
Community,

Having regard to Commission Regulation (EC) No 2603/97 of
16 December 1997 laying down the detailed rules of applica-
tion for the import of rice from the ACP States and for the
import of rice from the overseas countries and territories
(OCT) (1), as last amended by Regulation (EC) No 2731/
1999 (3, and in particular Article 9(2) thereof,

Whereas:

()  Pursuant to Article 9(2) of Regulation (EC) No 2603/97,
the Commission must decide within 10 days of the final
date for notification by the Member States the extent to
which applications can be granted and must fix the
available quantities for the following tranche.

(2) Examination of the quantities for which applications

have been submitted shows that licences for the January
2000 tranche should be issued for the quantities applied

¥

for reduced, where appropriate, by the percentages set
out in the Annex hereto,

HAS ADOPTED THIS REGULATION:

Anticle 1

1. Import licences for rice against applications submitted
during the first five working days of January 2000 pursuant to
Regulation (EC) No 2603{97 and notified to the Commission
shall be issued for the quantities applied for reduced, where
appropriate, by the percentages set out in the Annex hereto.

2. The available quantities for the following tranche are set
out in the Annex hereto.

Aticle 2
This Regulation shall enter into force on 21 January 2000.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 19 January 2000.

Of L 351, 23.12.1997, p. 22.
Of L 328, 22121999, p. 39.

For the Commission
Franz FISCHLER
Member of the Commission
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ANNEX

Regulation (EC) No 2603/97

Reduction percentages 1o be applied to quantities applied for under the tranche for January 2000 and
quantities available for the following tranche:

Quan&leymihble

for the tranche

Origin Reduction () for May 2000
(0]

OCT (Article 6) 612 —

— CN code 1006

ACP (Article 2(1)) 68,296 41,666

— CN codes 10061021 to 10061098,

1006 20 and 1006 30
ACP (Article 3) 54,706 10,000

— CN code 1006 40 00
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COMMISSION REGULATION (EC) No 250/2000
of 1 February 2000

on imports of bananas under the tariff quotas and of traditional ACP bananas, and fixing the
indicative quantities for the second quarter of 2000

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 404/93 of 13
February 1993 on the common organisation of the market in
bananas (1), as last amended by Regulation (EC) No 1257/
1999 (), and in particular Article 20 thereof,

Whereas:

(1) On 19 November 1999 the Commission sent the
Council a proposal for a Regulation amending the
arrangements for importing bananas into the
Community. Pending the Council's decision on this
proposal, and without prejudice to that decision, unin-
terrupted supplies to the market and continued trade
must be ensured pursuant to Regulation (EEC) No 404/
93 and Commission Regulation (EC) No 2362/98 of 28
October 1998 laying down detailed rules for the imple-
mentation of Council Regulation (EEC) No 404/93
regarding imports of bananas into the Community (%), as
last amended by Regulation (EC) No 756/1999 (¢).

(2 To achieve that objective, traditional operators must
have the right to apply for import licences on the basis
of the reference quantity for 1999 determined and noti-
fied by the competent national authority. In the case of
newcomer operators, deadlines must be laid down for
the submission of applications for the renewal of regis-
trations in respect of 1999, or for registering as
newcomers where applicable, and of applications for
quota allocations.

(3 Under Article 14{1) of Regulation (EC) No 2362/98 an
indicative quantity, expressed as the same percentage of
available quantities from each of the countries of origin
listed in Annex I thereto, may be fixed for the purposes
of issuing import licences for the first three quarters of
the year. An analysis of the data relating, on the one
hand, to the quantities of bananas marketed in the
Community in 1999 and to actual imports during the
second quarter in particular and, on the other hand, to
the outlook for supplies to and consumption on the
Community market during that second quarter of 2000
shows that, to ensure satisfactory supplies to the
Community as a whole, an indicative quantity should be
fixed for each country of origin listed in Annex I to
Regulation (EC) No 236298 at 29 % of the quantity
allocated to it.

L 47, 25.2.1993, p. 1.
L 160, 26.6.1999, p. 80.
0] L 293, 31.10.1998, p. 32.
4 O] L 98, 13.4.1999, p. 10.

(4 The ceiling provided for in Article 14(2) of Regulation
(EC) No 2362/98 on quantities covered by individual
licence applications must be set to avoid prejudging any
amendment to the import arrangements in question
during 2000.

(5  This Regulation is adopted with a view to ensuring
uninterru]}:ted supplies to the market and continued
trade with the supplier countries but does not prejudge
any measures that may subsequently be adopted by the
Council or the Commission, in particular with a view to
complying with the international commitments entered
into by the Community within the World Trade Organ-
isation (WTO), and cannot be invoked by operators as
grounds for legitimate expectations regarding the exten-
sion of the import arrangements.

(6)  This Regulation must enter into force immediately.

(7} The measures provided for in this Regulation are in
accordance with the opinion of the Management
Committee for Bananas,

HAS ADOPTED THIS REGULATION:

Anticle 1

Traditional operators registered in respect of 1999 pursuant to
Atticle 5 of Regulation (EC) No 236298 may submit applica-
tions for import licences for a given quarter for the quantity
produced by applying the percentage fixed in accordance with
Article 14 of that Regulation to the reference quantity deter-
mined for 1999 by the competent national authority and noti-
fied to them in accordance with Article 6(4) of that Regulation.

Where the reference quantity notified in respect of 1999 has
been amended as a result of additional verifications, this
amended reference quantity shall be used for the purpose of
applying the previous subparagraph.

Anticle 2

1. Newcomer operators who meet the conditions laid down
in paragraph 2 or 3, as applicable, may submit applications for
import licences for a given quarter for the quantity produced
by applying the percentage fixed in accordance with Article 14
of Regulation (EC) No 2362/98 to the quota allocation referred
to in paragraph 6 of this Article notified to them by the
competent national authority under Article 9(4) of that Regula-
tion.



2. Newcomer operators registered in respect of 1999
pursuant to Article 8 of Regulation (EC) No 236298 must
submit applications for the renewal of their registrations in
accordance with paragraph 4 of that Article — without,
however, enclosing a copy of the licences issued for the curent
quarter — and applications for quota allocations under Article
9 of that Regulation by 8 February 2000 at the latest.

3. Newcomer operators not registered in respect of 1999
must send the competent national authority the supporting
documents listed in Article 8(1) of Regulation (EC) No 2362/98
in order to register, together with their request for quota
allocations under Article 9(1) of that Regulation, by 8 February
2000 at the latest.

4. The amount of the security to be lodged under Article
9(1)(b) of Regulation (EC) No 2362/98 shall be reduced, where
applicable, by the amount of the security for licencefs) issued in
respect of the first quarter of 2000 to the newcomer operator
in question,

5. In accordance with Article 9(3) of Regulation (EC) No
2362{98, Member States shall send the Commission by 21
February 2000 at the latest:

(a) the list of newcomer operators referred to in paragraph 2
whose registration has been renewed;

(b) the list of newcomer operators referred to in paragraph 3;

{c) the requests for quota allocations submitted pursuant to
Atticle 9(1) of Regulation (EC) No 2362/98.

6. In accordance with Article 9(3) of the above Regulation
the Commission shall determine without delay the quantities
for which quota allocations are granted.
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7. The competent national authorities shall determine and
notify to each newcomer operator the quantity allocated to
him by 29 February 2000 at the latest.

Artide 3

Notwithstanding the second paragraph of Article 6, Article 20
of Regulation (EC) No 2362/98 shall apply to licences issued
for 2000.

Artide 4
For the second quarter of 2000, the indicative quantity referred
to in Article 14(1) of Regulation (EC) No 2362/98 shall be

29 % of the quantities fixed for each of the origins listed in
Annex I to that Regulation.

Artide 5

For the second quarter of 2000, the quantity authorised for
each traditional and newcomer operator under Article 14(2) of
Regulation (EC) No 2362{98 shall be 30 % of the quantity
determined and notified pursuant to Article 6(4) of Regulation
(EC) No 2362/98 for traditional operators and Article 2(7) of
this Regulation for newcomer operators.

Article 6

This Regulation shall enter into force on the day of its publica-
tion in the Offidal Joumnal of the European Communities.

It shall apply without prejudice to any decisions adopted subse-
quently by the Council or the Commission.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 1 February 2000.

For the Commission
Franz FISCHLER
Member of the Commission
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COMMISSION REGULATION (EC) No 440/2000
of 25 February 2000

laying down for 2000 the quantities for which the annual allocations for newcomer operators are
granted under the tariff quotas and for traditional ACP bananas

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EEC) No 404{93 of 13
February 1993 on the common organisation of the market in
bananas ('), as last amended by Regulation (EC) No 1257
1999 (3,

Having regard to Commission Regulation (EC) No 2362/98 of
28 October 1998 laying down detailed rules for the imple-
mentation of Council Regulation (EEC) No 40493 regarding
imports of bananas into the Ce ity (), as ded b

Regulation (EC) No 756/1999 (4), and in particular Article 9(3)
thereof,

Whereas:

()  Commission Regulation (EC) No 2502000 (%) estab-
lishes certain rules relating to imports of bananas under
the tariff quotas and of traditional ACP bananas and
fixes the indicative quantities for the second quarter of
2000.

(2)  Article 9(3) of Regulation (EC) No 2362/98 lays down
the method for calculating the annual allocation for each
newcomer operator. In accordance with that method
and a ranking of the individual applications in increasing
order of the quantities applied for, the Commission
calculates the quantities for which the annual allocations
shall be granted.

(3  The notifications received from the Member States in
accordance with Article 2(5) of Regulation (EC) No 250/
2000 have led the Commission to adopt this Regulation,
based on which the competent national authorities will

establish the individual allocations for the operators in
question and notify them accordingly.

() However, the results of the verifications and checks by
the competent national authorities on the registration of
newcomer operators in cooperation with the Commis-
sion may result in an amendment of this Regulation and
in corrections to the annual allocations for the
newcomer operators. In particular, the annual alloca-
tions calculated by the national authorities pursuant to
Regulation (EC) No 2362/98 and this Regulation cannot
constitute vested rights or be invoked by the operators
as legitimate expectations.

(5)  This Regulation must enter into force immediately, given
the time limits laid down in Regulation (EC) No 2362/
98,

HAS ADOPTED THIS REGULATION:

Antidle 1

The national authorities shall establish the annual allocations
for 2000 under the tariff quotas and for the traditional ACP
banana quantities referred to in Articles 18 and 19 of Regula-
tion (EC) No 40493 for the newcomer operators referred to in
Articles 7 et seq. of Regulation (EC) No 2362/98, in accordance
with the Annex to this Regulation.

Atticle 2

This Regulation shall enter into force on the day of its publica-
tion in the Offidal Joumal of the European Communities.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 25 February 2000.

O] L 47, 2521993, p. 1.
0J L 160, 26.6.1999, p. 80.

) Of L 293, 31.10.1998, p. 32.

() O] L 98, 13.4.1999, p. 10.
o] L 26, 2.2.2000, p. 6.

For the Commission
Franz FISCHLER
Member of the Commission
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ANNEX

Application of Article 9(3) of Regulation (EC) No 2362/98

I I
Classification of the requests for an allocation Method for determining the allocation:
{in ascending order of quantity):
1) Requests relating to less than 214,560 tonnes — Allocation granted for the quantity requested
2) Requests relating to 214,560 tonnes or more — Allocation granted for 214,560 tonnes



IL Community Acts relating to the application of the Lomé Convention

A. Trade

¢) Beef and veal
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COMMISSION DECISION
of 18 January 2000

on import licences in r of beef and veal products originating in Botswana, Kenya,
Mmur. Swaziland, Zimbabwe and Namibia i

(notified under document number C(2000) 117)

(2000/97/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 1706/98 of 20
July 1998 on the arrangements applicable to agricultural prod-
ucts and goods resulting from the processing of agricultural
products originating in the African, Caribbean and Pacific
States (ACP States) and repealing Riﬁulation (EEC) No 715/
90 ("), and in particular Article 30 thereof,

Having regard to Commission Regulation (EC) No 1918/98 of
9 September 1998 laying down detailed rules for the applica-
tion in the beef and veal sector of Council Regulation {EC) No
170698 on the arrangements applicable to agricultural prod-
ucts and certain goods resulting from the processing of agticul-
tural products originating in the African, Caribbean and Pacific
States and repealing Regulation (EC) No 589{96 (%), and in
particular Article 4 thereof,

()  Whereas Article 1 of Regulation (EC) No 1918/98
grovides for the possibility of issuing import licences for
eef and veal products; whereas, however, imports must
take place within the limits of the quantities specified for
each of these exporting non-member countries;

() Whereas the applications for import licences submitted
between 1 and 10 January 2000, expressed in terms of
boned meat, in accordance with Regulation (EC) No
1918/98, do not exceed, in respect of products origin-
ating in Botswana, Kenya, Madagascar, Swaziland,
Zimbabwe and Namibia, the quantities available from
those States; whereas it is therefore possible to issue
import licences in respect of the quantities applied for;

(3  Whereas the quantities in respect of which licences may
be applied for from 1 February 2000 should be fixed
within the scope of the total quantity of 52 100 tonnes;

(4  Whereas this Decision is without prejudice to Council
Directive 72/462(EEC of 12 December 1972 on health
and veterinary inspection problems upon importation of
bovine, ovine and caprine animals and swine, fresh meat
or meat products from third countries (’), as last
amended by Directive 97/79/EC (4,

HAS ADOPTED THIS DECISION:

Antide 1
The following Member States shall issue on 21 January 2000
import licences for beef and veal products, expressed as boned
meat, originating in certain African, Caribbean and Pacific
States, in respect of the following quantities and countries of
origin:
Germany:
— 370 tonnes originating in Botswana,
— 245 tonnes originating in Namibia.
United Kingdom:
— 280 tonnes originating in Botswana,
— 236 tonnes originating in Namibia,
— 55 tonnes originating in Swaziland,
— 780 tonnes originating in Zimbabwe.

Artide 2

Licence applications may be submitted, pursuant to Article 3(2)
of Regulation (EC) No 1918/98, during the first 10 days of
February 2000 for the following quantities of boned beef and
veal:

— Botswana: 18 266 tonnes,
— Kenya: 142 tonnes,
— Madagascar: 7 579 tonnes,
— Swaziland: 3 308 tonnes,
— Zimbabwe: 8 320 tonnes,
— Namibia: 12 519 tonnes.

Article 3
This Decision is addressed to the Member States.

Done at Brussels, 18 January 2000.

For the Commission
Franz FISCHLER
Member of the Commission

O] L 215, 1.8.1998, p. 12.

0J L 250, 10.9.1998, p. 16.
4 O] L 302, 31121972, p, 28.
4 O] L 24, 30.1.1998, p. 31.
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COMMISSION DECISION
of 17 February 2000

on import licences in res

of beef and veal products originating in Botswana, Kenya,

Ma , Swaziland, Zimbabwe and Namibia
(notified under document number C(2000) 434)

(2000/168/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Regulation (EC) No 1706/98 of 20
July 1998 on the arrangements applicable to agricultural prod-
ucts and goods resulting from the processing of agricultural
products originating in the African, Caribbean and Pacific
States (ACP States) and repealing Regulation (EEC} No 715/
90 (), and in particular Article 30 thereof,

Having regard to Commission Regulation (EC) No 1918{98 of
9 September 1998 laying down detailed rules for the applica-
tion in the beef and veal sector of Council Regulation (EC) No
170698 on the arrangements applicable to agricultural prod-
ucts and certain goods resulting from the processing of agricul-
tural products originating in the African, Caribbean and Pacific
States and repealing Regulation (EC) No 589/96 (3, and in
particular Article 4 thereof,

Whereas:

(1)  Article 1 of Regulation (EC) No 1918/98 provides for
the possibility of issuing import licences for beef and
veal products. However, imports must take place within
the limits of the quantities specified for each of these
exporting non-member countries.

(2)  The applications for import licences submitted between
1 and 10 February 2000, expressed in terms of boned
meat, in accordance with Regulation (EC) No 1918/98,
do not exceed, in respect of products originating in
Botswana, Kenya, Madagascar, Swaziland, Zimbabw
and Namibia, the quantities available from those States.
It is therefore possible to issue import licences in respect
of the quantities applied for.

(3  The quantities in respect of which licences may be
applied for from 1 March 2000 should be fixed within
the scope of the total quantity of 52100 tonnes.

(4 This Decision is without prejudice to Council Directive
72{462[EEC of 12 December 1972 on health and veter-
inary inspection problems upon importation of bovine,
ovine and captine animals and swine, fresh meat or
meat products from third countries ?), as last amended
by Directive 97/79[EC (¥,

HAS ADOPTED THIS DECISION:

Anide 1
The following Member States shall issue on 21 February 2000
import licences for beef and veal products, expressed as boned
meat, originating in certain African, Caribbean and Pacific
States, in respect of the following quantities and countries of
origin:
Germany:
— 250 tonnes originating in Botswana.
United Kingdom:
— 200 tonnes originating in Botswana,
— 120 tonnes originating in Namibia,
— 30 tonnes originating in Swaziland,
— 600 tonnes originating in Zimbabwe.

Antice 2

Licence applications may be submitted, pursuant to Article 3(2)
of Regulation (EC) No 1918/98, during the first 10 days of
March 2000 for the following quantities of boned beef and
veal:

— Botswana: 17 816 tonnes,
— Kenya: 142 tonnes,
— Madagascar: 7 579 tonnes,
— Swaziland: 3 728 tonnes,
— Zimbabwe: 7 720 tonnes,
— Namibia: 12 399 tonnes.

Attide 3
This Decision is addressed to the Member States.
Done at Brussels, 17 February 2000.
For the Commission

Franz FISCHLER
Member of the Commission

15, 1.8.1998, p. 12
50, 10.9.1998, p. 16.
02, 31.12.1972, p. 28.
4, 30.1.1998, p. 31.



III. Community Acts relating to bilateral relations between
the Community and certain ACP States

Fisheries
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COUNCIL DECISION
of 24 January 2000

on the conclusion of the Agr

in the form of an Exchange

of Letters concerning the

provisional aﬂ;ﬂlicaﬁon of the Protocol setting out, for the period from 1 June 1999 to 31 May

2002, the fis]

ing opportunities and the financial contribution provided for by the Agreement

between the European Community and the Government of the Democratic Republic of S3o Tomé
e Principe on fishing off the coast of Sdo Tomé e Principe

{2000/92/EC)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community,

Having regard to the Agreement between the European
Community and the Government of the Democratic Republic
of $30 Tomé e Principe on fishing off the coast of Sio Tomé e
Principe (*), hereinafter referred to as ‘Agreement’,

Having regard to the proposal from the Commission,
Whereas:

() the Community and Sdo Tomé e Principe have held
negotiations with a view to determining amendments or
additions to be made to the Agreement at the end of the
period of application of the current Protocol annexed to
the Agreement;

(2)  as a result of those negotiations, a new Protocol was
initialled on 31 May 1999;

(3  under this Protocol, Community fishermen may fish in
waters under sovereignty or jurisdicition of Sio Tomé e
Principe from 1 June 1999 to 31 May 2002

(4 in order to avoid interruption of fishing activities by
Community vessels, it is essential that the said Protocol
be approved as quickly as possible; both Contracting
Parties have therefore initialled an Agreement in the
form of an Exchange of Letters providing for the provi-
sional application of the initialled Protocol from the day
following the date of expiry of the Protocol previously in
force; the Agreement in the form of an Exchange of
Letters should be approved subject to a defintive
decision under Article 37 of the Treaty:

(5} the method for allocating the fishing opportunities
among the Member States should be defined on the
basis of the traditional allocation of fishing opportunities
under the Fisheries Agreement,

(0j L 52, 25.21984, p. 1.

HAS DECIDED AS FOLLOWS:
Atticle 1

The Agreement in the form of an Exchange of Letters
concerning the provisional of the Protocol setting out, for the
period from 1 June 1999 to 31 May 2002, the fishing oppor-
tunities and the financial contribution provided for by the
Agreement between the European Community and the Govern-
ment of the Democratic Republic of Sdo Tomé e Principe on

fishing off the coast of S50 Tomé e Principe is hereby approved
on behalf of the Community.

The text of the Agreement in the form of an Exchange of
Letters is attached to this Decision.

Attide 2
The fishing opportunities fixed in the Protocol shall be allo-
cated among the Member States as follows:

— freezer tuna seiners: France 18, Spain 18;
— pole-and-line tuna vessels: France seven;
— Surface longliners: Spain 28, Portugal Five.

If licence applications from these Member States do not cover
all the fishing opportunities fixed by the Protocol, the Commis-
sion may take into consideration licence applications from any
other Member State.

Artide 3
The President of the Council is hereby authorised to designate

the persons empowered to sign the Agreement in the form of
an Exchange of Letters on behalf of the Community.

Done at Brussels, 24 January 2000.
For the Coundil
The President
L. CAPOULAS SANTOS
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AGREEMENT IN THE FORM OF AN EXCHANGE OF LETTERS

concerning the provisional application of the Protocol setting out, for the period from 1 June 1999

to 31 May 2002, the fishing opportunities and the financial contribution provided for by the

Agreement between the European Community and the Government of the Democratic Republic of
S#o Tomé e Principe on fishing off the Coast of Sio Tomé e Principe

A. Letter from the Govenment of the Democratic Republic of S@o Tomé e Principe

Sir,

With reference to the Protocol initialled on 31 may 1999 setting out fishing opportunities and financial
compensation for the period from 1 June 1999 to 31 May 2002, I have the honour to inform you that the
Government of the Democratic Republic of S0 Tomé e Principe is prepared to apply the Protocol on a
provisional basis with effect from 1 June 1999, pending its entry into force in accordance with Article 7 of
the said Protocol, provided the European Community is disposed to do the same.

This is on the understanding that the first instalment of the financial compensation specified in Article 2 of
the Protocol is paid by 31 October 1999.

1 should be obliged if you would confirm the European Community's agreement to such provisional
application.

Please accept, Sir, the assurance of my highest consideration.

For the Government of the Democratic Republic of S@o Tomé e Principe

B. Later from the Eutopean Community

Sir,
1 have the honour to acknowledge receipt of your letter of today's date, which reads as follows:

“With reference to the Protocol initialled on 31 May 1999 setting out fishing opportunities and financial
compensation for the period from 1 June 1999 to 31 May 2002, I have the honour to inform you that
the Government of the Democratic Republic of SZo Tomé e Principe is prepared to apply the Protocol on
a provisional basis with effect from 1 June 1999, pending its entry into force in accordance with Article
7 of the said Protocol, provided the European Community is disposed to do the same.

This is on the understanding that the first instalment of the financial compensation specified in Article 2
of the Protocol is paid by 31 October 1999.

I should be obliged if you would confirm the European Community's agreement to such provisional
application.”

I have the honour to confirm the European Community's agreement to such provisional application.
Please accept, Sir, the assurance of my highest consideration.

On behalf of the Coundl of the European Union
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COMMISSION DECISION
of 31 January 2000

amending Commission Decision 1999/253/EC on protective measures with regard to certain
fishery products from or originating in Kenya and Tanzania and amending the health certification
for fishery products originating or proceeding from Tanzania

(notified under document number C(2000) 211)
(Text with EEA relevance)

(2000/127/EC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Community,

Having regard to Council Directive 97{78/EC of 18 December
1997 laying down the principles governing the organisation of
veterinary checks on products entering the Community from
third countries (!), and in particular Article 22(6) thereof,

Whereas:

{)  Following some cases involving fish poisoning on Lake
Victotia suspected to be caused by the presence of pesti-
cides in the water of the Lake Victoria and by fishery

Ipractice, the Commi adopted the Decision
1999/253(EC (). This Decision foresees that following
the receipt of information on the evolution of the situ-
ation and the guarantees provided by the competent
authotities of Kenya and Tanzania the Decision may be
reviewed.

()  The results of an inspection visit and the guarantees
provided by the official authorities in Tanzania, it is
proposed to amend Decision 1999/253[EC to allow the
imports of fishery products caught in Lake Victoria and
coming from or originating in Tanzania.

(3 It is necessary to subject the fishery products caught in
Lake Victoria to appropriated checking intended to
ensure that they are healthy, such checks must be
capable of detecting, in particular, the presence of pesti-
cides. Therefore, it is necessary to add a specific mention
of the appropriate check in the health certificate accom-
panying the fishery products imported from Tanzania
and established in the Commission Decision 98/422/

EC ().

(4 Nevertheless it is necessary to allow more time to the
authorities in Kenya to put in place the suitable meas-
ures of control to guarantee the safety of the fishery
products. Therefore, imports of fishery products caught

4, 30.1.1998, p. 9.
8, 13.4.1999, p. 15.
90, 4.7.1998, p. 71.

in Lake Victoria and coming from or originating in
Kenya should remain suspended.

(55 The measures provided for in this Decision are in
accordance with the opinion of the Standing Veterinary
Committee,

HAS ADOPTED THIS DECISION:

Anticle 1

Decision 1999/253/EC is amended as follows:

—

. Article 1 is replaced by the following text:
“Anticle 1

This Decision shall apply to fishery products, fresh, frozen
or processed, caught in the Lake Victoria and coming from
or originating in Kenya. It shall not apply to fishery prod-
ucts caught at sea.’

~

. Atticle 4 is replaced by the following text:
‘Artide 4

This Decision shall be reviewed following the information
on the evolution of the situation and the guarantees
provided by the competent authority of Kenya concerning
the safety of the fishery products.’

Article 2

Point IV of the health certificate laid down in the Annex to the
Decision 98/422[EC and accompanying the consignments of
fishery products from or originating in Tanzania and caught in
the Lake Victoria, must be completed by the following point:

‘— The official inspector hereby certifies that the fishery

products specified above were produced under a
system of monitoring checks as laid down in chapter V,
point 11.3.B of the Annex to the Directive 91/493/EEC,
and the results of these checks are satisfactory.
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Artide 3
Member States shall modify the measures they apply to trade to bring them into line with this Decision.
They shall immediately inform the Commission thereof.

Antide 4
This Decision is addressed to the Member States.
Done at Brussels, 31 January 2000.

For the Commission
David BYRNE
Member of the Commission
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(Adts whose publication is obligatory)

COUNCIL REGULATION (EC) No 4282000
of 14 February 2000
on the conclusion of the Protocol setting out for the period 1 June 1999 to 31 May 2002 the

fishing opportunities and the financial contribution provided for in the

ent between the

European Economic Community and the Government of the Democratic Republic of S3o Tomé e
Principe of fishing off the coast of SZo Tomé e Principe

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European
Community, and in particular Article 37, in conjunction with
Atticle 300(2) and the first subparagraph of Article 300(3)
thereof,

Having regard to the proposal from the Commission,
Having regard to the opinion of the European Parliament (),
Whereas:

() In accordance with the Agreement between the Euro-
pean Economic Community and the Government of the
Democratic Republic of S3o Tomé e Principe on fishing
off the coast of S30 Tomé e Principe (), the two parties
have held negotiations with a view to determining the
amendments or additions to be made to the Agreement
at the end of the period of application of the Protocol.

(2 As a result of those negotiations, a new Protocol setting
out, for the period from 1 June 1999 to 31 May 2002,
the fishing rights and financial compensation provided
for in the abovementioned Agreement was initialled on
31 May 1999,

(3 It is in the Community's interest to approve the Protocol
covered by this Regulation.

4  The method for allocating the fishing opportunities
among the Member States should be defined on the
basis of the traditional allocation of fishing opportunities
under the Fisheries Agreement,

() O 'mio‘n delivered on 18 January 2000 {not yet published in the
icial Jo A
QoL 54’, 2521984, p. 1.

HAS ADOPTED THIS REGULATION:

Atticle 1

The Protocol setting out, for the period 1 June 1999 to 31 May
2002, the fishing opportunities and the financial contribution
provided for in the Agreement between the European
Economic Community and the Government of the Democratic
Republic of S0 Tomé e Principe on fishing off the coast of Sdo
Tomé e Principe is hereby approved on behalf of the
Community.

The text of the Protocol is attached to this Regulation.

Anide 2
1. The fishing opportunities fixed in the Protocol shall be
allocated among the Member States as follows:
— freezer tuna seiners: France 18, Spain 18,
— pole-and-line tuna vessels: France seven,
— surface longliners: Spain 28, Portugal five.

2. If licence application from these Member States do not
cover all the fishing opportunities fixed by the Protocol, the
Commission may take into consideration licence application
from any other Member State.

Antide 3

The President of the Council is hereby authorised to designate
the persons empowered to sign the Protocol in order to bind
the Community.

Attide 4

This Regulation shall enter into force on the third day
following its publication in the Official Journal of the European
Communities.
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This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels, 14 February 2000.

For the Council
The President
J. GAMA
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PROTOCOL
ing out, for the period 1 June 1999 to 31 May 2002, the fishing opportunities and the financial
conm!im dl:l"o

tion provided for by the Agreement between the European Economic Community and the
Government of the Democratic Republic of S30 Tomé e Principe on fishing off the Coast of Sio
Tomé e Principe
Article 1

From 1 June 1999 and for a period of three years, fishing rights pursuant to Article 2 of the Agreement
shall be as follows:

— freezer tuna seiners: 36 vessels,
— pole-and-line tuna vessels: seven vessels,

— surface longliners: 33 vessels,

Artide 2

1. The financial compensation referred to in Article 6 of the Agreement shall be EUR 318 750 per year,
payable not later than 31 October 1999 for the first instalment and not later than 31 May 2000 and 31
May 2001 for the other two instalments.

2. That amount shall cover an annual catch of 8 500 tonnes in Sdo Tomé e Principe waters. If the average
catch each year under this Protocol by Community vessels in Sdo Tomé e Principe waters exceeds this
quantity, the amount of the financial compensation shall be increased by EUR 50 per additional tonne.

3. The use to which this compensation is put shall be the sole responsibility of the Government of the
Democratic Republic of Sao Tomé e Principe. It shall be paid into an account with the National Bank of Sao
Tomé e Principe.

Article 3

During the period covered by the Protocol, the Community shall contribute an additional EUR 956 250 to
financing the measures described below, allocated as follows:

1. EUR 286 875 for scientific and technical programmes to promote better understanding of fisheries and
living resources in the Sio Tomé e Principe fishing zone,

2. stepping up surveillance, inspection and checks in the fishing zones: EUR 286 875,
3. institutional support to the administrative department responsible for fisheries: EUR 114 750,

4. study grants and practical training courses in the various scientific, technical and economic fields linked
to fishing: Sdo Tomé e Principe's contributions to international fisheries organisations and expenses of
Sio0 Tomé e Principe delegates participating in intemnational meetings concerning fisheries:
EUR 191 250,

5. aid for small-scale fishing: EUR 76 500.

These measures shall be decided by mutual agreement between the competent authorities of S0 Tomé e
Principe and the Commission of the European Communities.

The amounts indicated will be paid into the bank accounts designated by the Government of So Tomé e
Principe.

The Sdo Tomé e Principe Ministry responsible for fisheries shall forward an annual report on the
impl ion of these and the results achieved to the Delegation of the Commission in S3o
Tomé e Principe. The Commission reserves the right to request additional information on these results from
the Ministry responsible for fisheries and to review the payments concerned in the light of the actual
implementation of the measures.

Artide 4

Should the Community fail to make the payments provided for in Articles 2 and 3, the application of this
Protocol may be suspended.
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Artide 5
The Annex to the Agreement between the European Community and the Government of the Democratic

Republic of Sao Tomé e Principe of fishing off the coast of Sio Tomé e Principe is hereby repealed and
replaced by the Annex to this Protocol.

Article 6
This Protocol shall enter into force on the date of its signing.

It shall apply from 1 June 1999.
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ANNEX

CONDITIONS GOVERNING FISHING BY COMMUNITY VESSELS IN THE SA0 TOME E PRINCIPE FISHING
ZONE

1.

o

bl

APPLICATION FOR AND ISSUE OF LICENCES

The procedure for applications for, and issue of, the licences referred to in Article 4 of the Agreement shall be as
follows.

The relevant Commurnity authorities shall present to the Ministry of Agriculture and Fisheries of S&o Tomé e Principe,
via the Commission Delegation responsible for Sio Tomé e Principe, an application for each vessel that wishes to fish
under the Agreement, at least 20 days before the date of commencement of the period of validity requested.

The applications shall be made on the forms provided for that purpose by the Government of the Democratic
Republic of Sio Tomé e Principe, a specimen of which is hereto (Appendix 1).

P

Licences shall be issued by the S50 Tomé e Principe authorities within 20 days of submission of the application to the
shipowners or their rep ives via the Deleg of the Commissi ponsible for $30 Tomé e Principe.

Licences shall be issued for a specific vessel and shall not be transferable. However, at the request of the Commission,
a vessel's licence may, and where fore majeure is proved, shall, be replaced by a new licence for another vessel whose
features are similar to those of the first vessel. The owner of the first vesse] shall return the cancelled licence to the
Ministry of Agriculture and Fisheries of $40 Tomé e Principe via the Delegation of the Commission responsible for
S3o Tomé e Principe.

The new licence shall indicate:

— the date of issue,

— the fact that it replaces the licence of the previous vessel for the remaining period of validity.
In this case, no new lump sum as laid down in point 5 shall be due.

The licence must be on board at all times; however, on receipt of notification of payment of the advance sent to the
Sio Tomé e Principe authorities by the Commission, the vessel shall be entered on a list of vessels authorised to fish,
which shall be sent to the Sdo Tomé e Principe authorities responsibilities for fisheries inspection. A copy of the said
licence may be obtained by fax pending arrival of the licence itself; that copy shall be kept on board.

. VALIDITY OF LICENCES AND PAYMENT OF FEES

Licences shall be valid for one year. They shall be renewable.

The fees provided for in Article 4 of the Agreement shall be set at EUR 25 per tonne caught in the Sio Tomé e
Principe fishing zone.

The competent authorities of S40 Tomé e Principe shall indicate the detailed rules for payment of the fees, in
particular the bank accounts and currencies to be used.

Licences shall be issued following payment to the National Bank of S&o Tomé e Principe of a lump sum of
EUR 3 750 for each tuna seiner per year, EUR 625 for each pole-and-line tuna vessel, EUR 1 375 per year for each
surface long-liner of more than 150 GRT and EUR 1000 per year for each surface long-liner of 150 GRT or less,
equivalent to the fees for:

— 150 t of tuna caught per year in the case of seiners,

— 25 t of tuna caught per year in the case of pole-and-line vessels,
— 40 t per year for surface long-liners of 150 GRT or less,

— 55 t per year for surface long-liners of more than 150 GRT.

STATEMENT OF CATCH AND STATEMENT OF FEES DUE FROM SHIPOWNERS

A fishing log in accordance with the ICCAT model in Annex 2 shall be kept on vessels for each fishing period spent
in 30 Tomé e Principe waters. It shall be filled in even when no catches are made.

The words ‘Outside S30 Tomé e Principe's EEZ’ shall be entered in the abovementioned logbook in respect of periods
during which the said vessels are not in Sio Tomé e Principe waters.

The logbooks referred to in this paragraph shall be sent to the Ministry of Agriculture and Fisheries within 15
working days of vessels arriving in a port.

Copies of these documents shall be sent to the scientific institutes referred to in the third subparagraph of the seventh
paragraph below and to the Delegation of the Commission responsible for Sio Tomé e Principe.
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The Sao Tomé e Principe authorities shall draw up the statement of fees due for the past calendar year on the basis of
the catch declarations for each C ity vessel and any other information in their possession.

The previous year's statement shall reach the Commission by 31 March which shall forward it simultaneously to the
shipowners and national authorities of the Member States concerned by 15 April.

Where the shipowners dispute the statement presented by Sio Tomé e Principe they may request the relevant
scientific institutes, for exemple France's Institut francais de recherche scientifique pour le développement en
coopération and the [nstituto Espanol de Oceanografia (IEO), to verify the catch data before consulting with the Sio
Tomé e Principe authorities a view to drawing up the final statement by 15 May of the current year. In the
absence of any observations from the shipowners by that date, the statement drawn up by the S0 Tomé e Principe
authorities shall be deemed final. Member States shall forward to the Commi the final relating to
their own fleets.

Any payment due, in addition to the advance, shall be made by the shipowners to the National Bank of Sio Tomé e
Principe no later than 31 May of that year.

However, if the amount of the final statement is lower than the advance referred to in paragraph 5, the resulting
balance shall not be reimbursable to the shipowner.

INSPECTION AND MONITORING

Community vessels fishing in the Sio Tomé e Principe fishing zone shall permit and facilitate the boarding and
fulfiiment of the tasks of S8 Tomé e Principe officials responsible for the inspection and monitoring of fishing
activities. These officials should not remain on board any longer than the time required to verify catchmgy sampling
and carry out any other inspections relating to fishing activities.

. OBSERVERS

At the request of the authorities, tuna seiners and surface longliners shall take an observer on board who shall be
treated as an officer. The time spent on board by the observer shall be fixed by the S0 Tomé e Principe authorities
but, as a general rule, it should not exceed the time required to carry out his duties. Once on board, the observer
shall:

— observe the fishing activities of the vessels,

— verify the position of vessels engaged in fishing operations,

— perform biological sampling in the context of scientific programmes,

— note the fishing gear used,

— verify the catch data for the S3o Tomé e Principe zone recorded in the logbook.

While on board, the observer:

— must take all appropriate steps to ensure that the conditions under which he is taken on board and his presence
on board do not interrupt or hamper fishing activities,

— must respect the material and equipment on board and the confidentiality of all d belonging to the said
vessel.

The conditions goveming his embarkation shall be agreed between the shipowner or his agent and the Sio Tomé e
Principe authorities. The shipowner shall, via his agent, make a payment of EUR 10 to the Government of Sd0 Tomé
e Principe for each day spent by an observer on board a tuna seiner or surface longliner. If the shipowner is unable to
take the observer aboard and put him off at a S3 Tomé e Principe port agreed by common accord with that
country’s authorities, the shlpowner shall bear the cost of taking the observer aboard and putting him ashore.

I the observer is not present at the time and o(P ogreed and during the 12 hours followmg the time agreed, the
p shall be his obligation to take the observer on b

FISHING ZONES

The vessels referred to in Article 1 of the Protocol shall be authorised to engage in fishing activities in the waters
beyond twelve nautical miles from the coast of each island.

ENTERING AND LEAVING THE ZONE

Vessels shall notify the S3o Tomé e Principe Ministty responsible for fisheries of their intention to enter or leave Sio
Tomé e Principe’s fishing zone at least 24 hours in advance.

When notifying their dapamue all vessels shall also notify the estimated catches taken during the time they have
spent in S30 Tomé e Principe's fishing zone. This i jon should p ly be ¢ d by fax or, for
vessels not equipped with fax, by radio.




-

b

10.

1

—

-109-

A vessel found to be fishing without having informed the S0 Tomé e Principe Ministry responsible for fisheries shall
be regarded as a vessel without a licence.

Vessels shall be informed of the relevant fax number and radio frequency when the fishing licence is issued.

The $3o Tomé e Principe Ministry responsible for fisheries and the shipowners shall keep a copy of fax communica-
tions or a recording of radio communications until both parties have agreed 10 the final statement of fees due
referred to in point 3.

BY-CATCHES

Tuna seiners shall endeavour to make any by-catches available to the S3o Tomé e Principe authorities at prices fixed
by mutual agreement.

SIGNING-ON OF SEAMEN

At the request of the S3o Tomé e Principe authorities, the tuna seiner fleet shall take on board six Sio Tomé e
Principe seamen for the duration of the fishing season. No vessel may take more than one seaman on board.

The conditions of employment and remuneration shall be fixed by mutual agreement between the shipowners and
representatives of the seamen.

Should the seamen not be signed on, shipowners shall be obliged to pay a lump sum to the Ministry for responsible
for fisheries equivalent to the wages of seamen not signed on.

That sum shall be used for the training of seamenjfishermen in S3o Tomé e Principe and shall be paid into an
account specified by the Ministry responsible for fisheries.

STANDARDS
The international standards on tuna fishing as recommended by ICCAT shall apply.

. USE OF SERVICES

Community vessels shall, wherever possible, procure the supplies and services they require in S0 Tomé e Principe
ports.

. BOARDING

) Transmission of information
The Ministry responsible for fisheries shall inform the Delegation of the Commission and the flag State, within 48
hours, of the boarding of any fishing vessel ﬂylng the flag of a Member State of the Community fishing under the
Fisheries Agreement in the S30 Tomé e Principe fishing zone and shall transmit a brief report of the circumstances
and reasons leading to such boarding. The Delegation and the flag State shall be kept informed of any proceedings
initiated and penalties imposed.

b) Sestlement of boarding
In accordance with the law on fisheries and the relevant regulations, infringements may be settled:

— either by composition, in which case the amount of the fine shall be determined in accordance with Sio
Tomé e Principe legislation laying down minimum and maximum figures,

— or by legal proceedings, if no composition is possible, in accordance with Sio Tomé e Principe law,

) The vessel shall be released and its crew authorised to leave the port:

— either as soon as the obligations imposed by the composition procedure have been completed on presenta-
tion of the receipt for the settlement, or

— on presentation of proof that a bank security has been lodged, pending completion of the legal proceedings.
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Appendix 1
DEMOCRATIC REPUBLIC OF SAO TOME E PRINCIPE
MINISTRY OF AGRICULTURE AND FISHERIES

FISHING LICENCE APPLICATION No

Name of applicant:

Name and address of shipowner: .

Name and address of any representative in S%o Tomé e Principe:

INANE Of VESSEL: ..eorviriiiiiiiiiiiieiiire i e b e bbb e e st e asees
TYPE Of VESIEE oeieuiriiiiiiitiieteeire et s et e bbb e b st b s e e es
Country of registry: .............
Port and registrati b

Vessel's external identification:
Radio call sign and frequency: .........
Length of vessel: ........
Width of vessel: .........c.coeiinnne
Engine type and horse power: ....

Hold capacity: ...

Minimum number of seamen: ....
Type Of fISHING: 1oooueviiiiiiititeeeeeie e e e e e b s e e e
B e L O PO RPN

Period of validity requested: ...

‘I certify that this information is correct.

1 hereby declare that 1 know, approve and undertake to comply with the law governing sea fishing in the Democratic
Republic of Sio Tomé e Principe and the applicable international law.
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