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COUNCIL DIRECTIVE
- of 26 July 1971

concemmg the abolition of restrictions on freedom 10 provxde services in respect of

. publxc works contracts and on the award of pubhc works contracts to contractors acting

through agencies of branches -

T (CTIBMEEC) .

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having 'regard to the “Treaty establishing "the
European Economic Community, and in particular
Arricles 54 (2) and 63 (2) thereof;

. Having rcgard to the General Programme for the
abolition of restrictions on freedom of estabhshment,‘ A

and in pamcular Title IVB thereof

Havmg regard to the General Programme for the

abolition of restrictions on freedom to provide

services,? and in particular Title V C (e) (1) chefeof;

Haﬁng regard to the propbsal from the Commission;

Having regard to the Opinion of the European
Parliament3;

Hixvihg regard to d;e'O_pinion of the Economic and
Social Committect; .

Whereas detailed provisions for the attainment of

freccdom of establishment and frcedom to provide
concerning .
transitional measures have already been laid down in.

services  and  detailed  provisions
respect of activities of sclf-em;q‘oyed persons which
fall within ISIC Major Group 40 by Council
Dircctives Nos 64/427/EEC and 64/429/EEC of 7
July 19645;
. Dircctives, “authorities awarding contracts may not
practise against the natural or legal persons governed
by private law to whom a contract is awarded any

1 01 No 2, 15.1.1962, p. 36/62.

20J No 2, 15.1.1962, p. 36/62.

3 O] No 62, 12.4.1965, p. 883/6S. .

+ 0] No 13, 29.1.1965, p. 158/65.

$ O] No 117, 23.7.1964, p. 1863/64 and p. 1880/64.

whereas, in conformity with these -

discrimination ~ based on ‘the nationality - of
subcontractors; whereas restrictions are provisionally
permitted only -in respect of the award of public
works contracts where they concern participation in
public works cogtracts by way of provision of

" . .services or through agencies or branches; whereas,

consequently, the provisions of the afore-mentioned

- . Dircctives have a general application which renders

superfluous their repctition in this Directive;

Whereas works contracts coming. within ISIC Major
Group 40 may be awarded to or performed by bodies
holding concessions granted by the State, by regional

“or local authoritics or by other legal p-rsons
. governed by public law; whereas this Direcrive must
. thercfore include such contracts in its scope which

represent a considerable number of works; whereas

‘otherwise its scope would be substantially roduccd;

Whereas the Treaty establ:shmg the European
Atomic Encrgy Community contains in Article 97 a
special provision concerning the coastruction of
nuclear " installations of a scientific or industrial
naturc; whereas, in accordance with Article 232 of
th¢ Treaty establishing™ the European Economic
Community, such cases must be excluded from the

.scope of this Dircctive;

Whereas, since the adoption of the * General

. Programmcs, the European Economic Community
. has drawn up its own .nomenclaturé of industrial

activitics, entitled “‘Nomenclature of Industries in the
Furopean Communitics’ (NICE): - whereas this
nomenclature, which contains references to natidnal
nomenclatures, is thercfore better adapted to the
nceds of the Member States than the ISIC
nomenclature. (‘International  Standard Industrial

_Classification of all Economic Activities’); whereas

the NICE nomenclature should therefore be used,
provided that this will not have the effect of altering

the timetable laid down 'in the General Programmes, °

-
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which réfers to the ISIC nomenclature; whereas the .

| ‘use of the NICE nomenclature in this Directive
cannot have such effect;

-

Whereas reference is frequently made to technical
specification in public works contracts; whereas the
Council, in its statement made at the adoption of the
General Programmes, laid dewn that technical
‘specifications should not contain any discriminatory
clause; whereas, consequently, it is necessary to
include certain details on this in the Dircqtive;

Whereas ptousaons applicable to. all activities of
sclf-employed persons amd relating to movement and .
residence  of ~ persons  enjoying freedom of
establishment and freedom to provide services are or
will be the subject of separate Directives; whereas the

system applicable .to pmd employces accompanymg '

 the person providing services or acting on his behalf
is governed by provisions laid down pursuant to
Articles 48 and 49 of the Treaty, 4

"HAS ADOPTED THIS DIRECTIVE:

Aﬂ{cle 1

Member States shall abolish, in respect of the natural
persons and companies or firms: covered by Title 1

of the General Programmes, and providing services or

act through agencics or branches, (hereinafter called’

‘beneficiaries), the restriction referred to in Title I -

of those General Programmes affecting the right to
enter into, award, perform or participate in the
performance of public works contracts on behalf of
the State, or regional or local authorities or legd
persoris governed by public law.

Amde 2

B

1. The prox isions of this Dlrectxve shall apply to
activities of self-employed persons which are covered
by Major Group .40 in Annex I to the General
Programme for the abolition of. restrictions on’

frecdom of establishment. Such activities correspond -

to those which fall within Major Group 40 of the
‘Nomenclature of Industries in the European
Communities’ (NICE); they are gnven in the Annex to
thls Directive. :

2. Z The Directive shall not.apply to:

(a) industrial installations of the meéhanical’,
clectrical or energy-producing varicty, with the
exception of any part of such installations whic_h

e

comes. within the province of building or -civil
engineering;

(b) the construction of nuclear mstallatxons of a
scncntnfnc or mdustnal nature; .

(c) excavation, shaft-sinking, dredging and waste
disposal works carried out in connection with the

.extraction of mnnerals (mining and quarrymg
“industries).

Article 3

1.' Member States shall in particular abolish the

followmg rcstnctlons

(a) those whnch prevent beneficiaries from providing
services under the same conditions and with the

" same rights as nationals of that country; the
restrictions to' be abolished shall include in

- particular - provisions laid' down by law,
regulation .or administrative action and those
administrative practices which impose or permit
~the application of discriminatory treatment, to
the prejudice of beneficiarics, by nataral or legal
persons to whom a contract has been awarded

" - for the execution or management of works or for
the management of public services by means of a
grant of special or exclusive rights, in respect of

contracts which such persons may in their turn .

award for the execution of such works;

(b) those ~existing by reason of administrative
practices which result in treatment being applied
to " beneficiaries that is discriminatory by
comparison with that applied to nationals;

(c) ‘those existing by reason of provisions or practices
which, although applicable irrespective of
nationality, nonetheless hinder exclusively or
principally the professional or trade activities of
nationals of other Member States; discriminatory
technical specifications, in particular, are among
the restrictions to be abolished; they shall not,
however, be considered to be discriminatory

" when they are )ustlfled by the subject of the
contract.

2. Member St-ates shall ensu}c in particular that:

(a) beneficiaries may, under the same condmons as
“ nationals, obtain for the carrying out of works

on their territory the various forms of credit, aid

" “and subsidy provided for the purpose by the
*. public authonnes,

{b) 'beneﬁcranes shall have access without restriction
and in any event under the same conditions as

»
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nationals, to the supply facilities which the State ‘ _ “ Anticle §

is in a position to’ control and which they need
for the performance, of their contract.

. Article 4 Done at Brussels, 26 July 1971.

Member States shall adopt the measures necessary to
comply with this Directive within twelve months of
its notification and shall forthwith mform the
_ Commission thereof.

{ . : ' \ ANNEX

. " LIST OF PROFESSIONAL TRADE ACTIVITIES |
‘ as set out in the Nomenclature of Industries in the Europegn Communities
(NICE) ‘

‘

| Major ~Gro'u‘p
Group ’
40 . CONSTRUCTION

400 .. Construction (non-specialised); .
demolition - o T .

400.1 Non-specialised construction
4902 'Demolition ‘ .

01 Construction of buildings (dwellings or other)
401£l General Suilding work '
M 401.2 Roofing ,
4013 éonstruc;ion of chimneys and furnaces
401.4 Weatherproofing o
401.5_ Re-dressing and muintenance of facades
. 401.6 Scaffolding ~ ° .

401.7 Other buildiné activities (including structural work)

- 402 - Civil engmccrmg, bmldlng of roads bridges, rallways,
402.1 General cml engmeering
| 402.2 Eanh-movmg work above ground
'402.3 Building of engmccrmg structures on land (above or below ground)
402.4 Building of xglandlwaterway and maritime engineering structures

402.5 Highway construction (including airport and runway construction)

This Directive is adaressfd ‘to the Member States.

:For the Council

The President
A. MORO

B s ta e s A
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Major
Group

Group
.

402.6 Specialist activities in other fields of civil engineering (induding installation of
roads signs and signals and scamarks, installation of mains and plpclmes for gas,
water ‘and hydrocarbons, and installation of electric power transmission and

" . telecommunication lines) .

Installation work
403.1 General iqstallation
403.2 Services (gas, water and sanitary equipment installation)

403.3 Heating and ventilation installation (installation of ocntral-beanng, air-con-
ditigning, and ventiiation plant) .- :

403.4" Hear, sound and vibration insulation
403.5 Installation of electricity

403.6 Installation of aerials, lighming conductors, telephones, etc.

Decorating and ﬁnishing

404.1 " General decorating and finishing . ‘ A

404.2 Plastenng

404.3 Woodwork with particular reference to installation of wooden ﬁmngs (includo
ing laying of wooden floors)

404.4 - Painting and glazing, wallpapering ‘

404 S Application of facings and coverings for floors and walls (fixing of tiles, other
floor coverings and adhesive finishings) .

464.6 Miscellaneous finishing work (including installation of stoves and fikplaccs, etc.)

i e e a——— e
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THE EUROPEAN COMMUNITIES 0J No L 185 - 16.8.71
L 185/5

COUNCIL DIRECTIVE

of 26 July 1971

concerning the coordination of procedures for the award of public works
contracts

(71/305/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

HAVING REGARD to the Treaty establishing the European Economic Community, and
in particular Articles 57(2), 66 and 100 thereof;

HAVING REGARD to the General Programme for the abolition of restrictions _on
freedom of establishment (1), and in particular Title IV Bl thereof;

HAVING REGARD to the General Programme for the abolition of restrictions on
freedom to provide services (2), and in particular Title V C(e) 1 thereof;

HAVING REGARD to the proposal from the Commission;

HAVING REGARD to the Opinion of the European Parliament (3);

BAVING REGARD to the Opinion of the Economic and Social Committee (4);

WHEREAS the simultaneous attainment of freedom of establishment and freedom to
provide services in respect of public works contracts awarded in Member States
cn behalf of the State, or regional or local authorities or other legal parsons
governed by public law entails not only the abolition of restrictions but also

the coordination of national procedures for the award of public works contracts;

WHEREAS such coordination should take into account as far as possible the
procedures and administrative practices in force in each Member State;

WHERZAS the Council, in its statement concerning the aforementioned General

Prcgrammes, has stressed that coordination should be based on the following

principles: prohibition of technical specifications that have a discriminatory

eZfect, adequate advertising of contracts, the fixing of objective criteria for

parzicipation and the introduction of a procedure of joint supervision to ensure
5

e observation of these principles;

WHEZZAS soze of the bodies which currently administer transport services in the
Mezter States are governed by public law and some by private law; whereas, 1n
acccordance with the objectives of the common transport policy, equality of

~Y 0J No 2, 15 January 1962, p 36/62

< 0J No 2, 15 January 1962, p 32/62
(3 0J No 62, 13 April 1965, p 883/65
(-r 0J %o 63, 13 April 1965, p 929/65
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treztment should be ensured not only between separate undertakings concerned
with a2 single mode of transport but also between such undertakings and under-
takings concerned with other modes of transport;

WEERZAS, therefore, pending the adoption of provisions concerning the coordination
of procedures which take into account the special circumstances described above,
it is necessary to exclude from the scope of this Directive authorities referrcd
to zbove which, by reason of their legal status, would fall within its scope;

WHERFAS it 1s necessary to avoid the subjection of the production, distribution
and transmission or transportation services for water and energy to different
systems for their works contracts, depending on whether they come under the
State, or regional or local authorities or other legal persons governed by
public law or whether they have separate legal personality; whereas it is
therefore necessary to exclude from the scope of this Directive those services
referred to abéve which, by reason of their legal status, would fall within its
scope until such time as a definitive solution can be adopted in the light of
experience;

WHEREAS provision must be made for exceptional cases where measures concerning
the coordination of procedures may not necessarily be applied, but such cases
must be expressly limited;

WHEREAS works contracts of less than 1,000,000 units of account can, for the
moment, be exempted from competition as provided for under this Directive,

and it is appropriate to provide for their exemption from coordination measures;
wherezs, in the light of experience, the Commission will at a later date submit
to tha Council a new proposal for a Directive whose aim is to lower the

threshold for the application of coordination measures to public works contracts;

re r

WHERZAS to ensure development of 2ffective competition in the field of public
contrzcts it is necessary that contract notices drawn up by the authorities
of Mexmber States awarding contracts be advertised throughout the Community;
wherezs the information contained in these notices must enable contractors
established in the Community to determine whether the proposed contracts are
of inzerest to them; whereas, for this purpose, it is appropriate to give them
adeguzte information about the services to be provided and the conditions
attached thereto; whereas, more particularly, in restricted procedures
adverzisement 1is intended to enable contractors of Member States to express
their interest in contracts by seeking from the authorities awarding contracts
invizztions to tender under the required conditions;

{ZRZ1S additional information cpncerning contracts must, as is customary in
Mecber States, be given in the contract documents for each contract or else
in an equivalent document;

HAS ~50PTED THIS DIRECTIVE:



EEC Dir No 71/305/EEC of 26.7.71

TITLE 1

General Provisions

Article 1
For the purposes of this Directive:

(a) "Public works contracts" are contracts for pecuniary consideration
concluded in writing between a contractor (a natural or legal person)
and an authority awarding contracts as defined under (b), which have as
their object one of the activities referred to in Article 2 of the Council
Directive of 26 July 1971 concerning the abolition of restrictions on
freedom to provide services in the field of public works contracts and on
the award of public works contracts to contractors through acting agents
or branches (°); )

(b) the State, regional or local authorities and the legal persons governed
by public law (or, in Member States where this concept is unknown,
equivalent bodies) specified in Annex I shall be regarded as “authorities
awarding contracts";

a contractor who has submitted a tender shall be designated by the term
"“tenderer", and one who has sought an invitation to take part in a
restricted procedure, by the term “candidate".

Arcicle 2

In awarding public works contracts, the authorities awarding contracts shall
apply their national procedures adapted to the provisions of this Directive.

Article 3

1 In the event of the authorities awarding contracts concluding a contract
he same type as that indicated in Article 1l(a) except for the fact that
sz consideration for the works to be carried out consists either solely in the
ght to exploit the construction or in this right together with payment, the
provisions of this Directive shall not apply to this so called "concession"

o]
* th
r

tract. In all other cases, application of the procedures for the award of
>lic contracts shall be compulsory.

2 When the concessionaire is himself one of the authorities awarding
ceztracts, he must apply the national procedures for the award of public works
contracts adapted to the provisions of this Directive for works to be carried
out by third parties.

When the State, a regional or local authority or one of the legal persons
overned by public law specified in Annex I grants to a concessionaire other
nzn an authority awarding contracts the right to have public works carried out

)«

1

tt o W

=3 0J No L 185, 16 August 1971, p 1
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and to exploit them, the concession contract shall stipulate that such
concessionaire must observe the principle of non-discrimination on grounds of
nationality in respect of contracts awarded to third parties.

4 Public works contracts awarded by bodies which are governed by public

law and which administer transport services shall not be subject to the
provisions of this Directive.

5 The provisions of this Directive shall not apply to public works contracts
awarded by the production, distribution, transmission or transportation services
for water and energy.

Article 4

The Directive shall not apply to public contracts awarded by a Member State:

-
.~

- in pursuance of an international agreement concluded with a third
country which, in respect of the award of contracts, contains
provisions which differ from those of this Directive;

- to undertakings of third countries, in pursuance of an international
agreement which excludes undertakings of Member States;

- in accordance with the particular procedure of an international
organisation.

Article 5

1 National procedures whereby any interested contractor may tender shall be

subject to the provisions relating to "open procedures" within the meaning of
this Directive (Articles 10 to 13, 16, 20 and 23 to 29). ’

2 National procedures whereby contractors may tender only if iavited to do

so by the authorities awarding contracts shall be subject to the provisions
relzating to "restricted procedures' within the meaning of this Directive
(Articles 10 to 12, 14, 15, 17, 18, 20 to 29).

3 Contracts awarded in the cases referred to in Article 9 shall be
sutiect to the provisions of Article 10 only.

Atticle 6

in the case of contracts relating to the design and contruction of a public

housing scheme whose size and complexity, and the estimated duration of the work
iavclved, require that planning be based from the outset on close collaboration
within a team comprising representatxves of the authorities awarding contracts,
exp

erts and the contractor to be responsible for carrying out the works, a special

aw ard procedure may be adopted for selecting the contractor most suitable for
integration into the team.
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In particular, authorities awarding contracts shall include in the contract

notice as accurate as possible a description of the works to be carried out so

as to enable interested contractors to form a valid idea of the project. Further-
more, authorities awarding contracts shall, in accordance with the provisions .
of Articles 23 to 28, set out in such contract notice the personal, technical

and financial conditions to be fulfilled by candidates.

Where such procedure is adopted, authorities awarding contracts shall apply
tte common advertising rules relating to restricted procedure and to the
criteria for qualitative selection.

Article 7

1 The provisions of Titles II, III and IV and Article 9 shall apply, under
the conditions laid down in Article 5, to public works contracts whose estimated
value 1s not less than 1,000,000 units of account.

2 No contract may be split up with the intention of avoiding the
application of this Article.

Article 8

When calculating the amounts referred to in Articles 7, 9 and 29 account shall
be taken not only of the amount of the works contracts but also of the estimated
value of the supplies needed to carry out the works which are made available
to the contractor by the authorities awarding contracts.

!

Article 9

Avthorities awarding contracts may award their works contracts without applying
the provisions of this Directive, except those of Article 1C, in the following
cases:

(2) in the absence of tenders, or in the event of irregular tenders following
adoption of one of the procedures laid down in this Directive, or in the
event of tenders which are unacceptable under national provisions that
are in accordance with the provisions of Title IV, insofar as the terms
of the original contract are not substantially altered;

&) when, for technical or artistic reasons or for reasons connected with the
protection of exclusive rights, the works may only be carried out by
a particular contractor;

(c) for works carried out purely for purposes of research, experiment, study
or development;

(¢) insofar as is strictly necessary when, for reasons of extreme urgency
brought about by events unforseen by the authorities awarding contracts,
the time limit laid down in other procedures cannot be kept;

(e) when works are declared secret or when their execution must be
accompanied by special security measures in accordance with the provisions
laid down by law, regulation or administrative action in force in the
Member State concerned, or when the protection of the basic interests
of that State's security so requires;
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(£) for additional works not included in the contract originally considered
or in the contract first concluded but which have, through unforseen
circumstances, become necessary for carrying out the work described

therein, on condition that the award is made to the contractor carrying
out such work;

- when such works cannot be technically or financially separated
from the main contract without great inconvenience to the authorities
awarding contracts;

-~ or when such works, although separable from the execution of
the original contract, are strictly necessary to its later stages;

however, the aggregate value of contracts awarded for additional works
may not .exceed 507 of the value of the original contract; -

(g) for new works consisting of the repetition of similar works entrusted
to the undertaking to which the same authorities awarding contracts
awarded an earlier contract, provided that such works conform to a basic
project for which a first contract was awarded according to the
procedure referred to in Article 5;

as soon as the first project is put up for tender, notice must be given
that this procedure might be adopted and the total estimated cost of
subsequent works shall be taken into consideration by the authorities
awarding contracts when they apply the provisions of Article 5. This
procedure may only be applied during the three years following the
conclusion of the original coatract;

(h) in exceptional cases, when the nature cf the works or risks attached
thereto do not permit prior overall pricing.

Before the end of June of each year, Member States shail send the Commission a
stztement of the number and total value of contracts awarded in the preceding
year on the basis of the present Article, at least as regards contracts
awzrded by States, Linder, regions, provinces or dégartments. Member States
shall, as far as possible, classify the contracts awarded according to each

of the cases cited in this Article.

T:TLE 11

Ccmmon Rules in the Technical Field

Article 10

The technical specifications defined in Annex II and the description of
esting, checking, acceptance and calculation methods shall figure in the

eral documents or in the contractual documents relating to each comtract,

uch technical specifications may be defined by reference to national standards.

(VoA o I
;0
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S

2 Unless such specifications are justified by the subject of the contrace,
Member States shall prohibit the introduction into the contractual clauses
relating to a glven contract of technical specifications which mention
oroducts of a specific make or source or of a particular process and which
therefore favour or eliminate certain undertakings. In particular, cthe

indication of trade marks, patents, types, or of a specif{ic origin or praduction,

shzll be prohibited. However, if such indication 1s accompanied by the words
"or equivalent", it shall be authorised in cases where the authorities awarding
contracts are unable to give a description of the subject of the contract using
specificactions which are sufficiently precise and intelligible to all parties
concerned.

Arcicle 11

When projects are put up for competition or when invitations to tender permit
contractors tv submit variations on a project of the administration, the
authoritles awarding contracts may not reject a tender solely on thes grounds
that it has been drawn up using a method of design calculation which differs
from that used in the country where the contract is being awarded, provided

that the tender accords with the terms and conditions of the contract documents.
The tenderer must include with his tender all the evidence needed for

examining the project and must supply any additional explanations which cthe
auchorities awarding contracts consider necessary.

TITLE III

Common Advertising Rules

Auchorities awarding contracts who wish to award a public works coatract by open
or restricted procedure shall make known their intentioan by means of a notice.

Such notice shall be sent to the Official Publications Office of the European

Europcean Communities in the official languages of the Communities, the original
text azlone being authentic.

Uncer the accelerated procedure provided for in Article 15, the notice shzll be
pubiished in its original--language only, in the four editions of the Official
Journal of the European Communities.

notice referred to in the preceding paragraph shall be published in the
icial Journal of the European Communities not later than nine days afrter

e date of despatch and, in the case of the accelerated procedure provided for
in aArticle 15, not later than five days afrer that date.

holg
[14]

O ]
e
th

The notice shall not be published in the official journals or in the specialist
rress of the country of the authorities awarding contracts before the date of
its ZJespatch and it shall mention this date. It shall not contain informazion
¢ than that published in the Official Journal of the European Communities.

“ne accthorities awarding contracts must be able to supply evidence of the date
ol Zespatch,
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Arcicle 13

P

In open procedures, the time limit for the receipt of tenders shall be fixed

by the authorities awarding contracts at no less than 36 days from the date

of sending the notice. Provided it has been requested in good time, additional
informacion relating to the contract documents shall be supplied by the
zuthorities awarding contracts not later than six days before the final date
fixed for receipt of tenders.

Where tenders can only be made after a visit to the site or after lnspection of
the documents supporcing the contract documents, the time limits laid down in
the preceding paragraph shall be extended accordingly.

Article 14

In restricted procedurcs, the time limit for receipt of requests to participate
shall be fixed by the authorities awarding contracts at not less than twenty
once days from the date of sending the notice.

The authoritics awarding contracts shall simultaneously and in writing invite
the selected candidates to submit their tenders.

The time limit for the receipt of tenders shall be fixed by the authorities
avarding contracts at not less than twenty-one days from the date of sending

the written invitation. Provided it has been requested in good time, additional
information relating to the contract documeats must be supplied by the
authorities awarding contracts at least six days before the final date fixed

for receipt of tenders.

When tenders can only be made after a visit to the site or after inspection
the documents supporting the contract documents, thz time limits laid down
the preceding paragraph shall be extended accordingly.

e 0
3o

Azlicle 15

in cases where urgency renders impracticable the time limits laid down in the
creceding Article, the authorities awarding contracts may apply the shorter
time limits specified below:
- a time limit for the receipt of requests to participate which shall
be not less than twelve days from the date of sending the notice;

- a time limit for the receipt of tenders which shall be not less
than ten days from the date of the invitation ro tender.

?rovided it has been requested in good time, additional information relating
tc the contract documents must be supplied by the authorities awarding
contracts not later than four days before the final date fixed for cthe receipt
¢i tenders.

Sezuests for participation in contracts and invitations to tender may be made
In writing or by telegram, telex or telephone. When requests to pariicipate
vz made by telegram, telex or telephone, they must be confirmed in writing.
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Article 16

In open procedures, the notice shall include at least the following information:

(a)

(b)
()

(&)
(e)

r,

(£

the date of despatch to the Official Publications Office of the
Eurcopean Communitiles;

the award procedure chosen;

the site; the nature and extent of the services to be provided and the
general nature of the work; if the contract is subdivided into several
lots: the order ol size ol the diltferent lots and the pussibilicy of
tendering tor wune, Lor several, or for all ol the lots; if the notice
concerns a contract which, apart {rom the possible carrying out uf works,
entails the drawing up of a projecct, then only the information needed by
contrac¢ors to understand the purpose of the contract and to tender
accordingly;

any time limit for the completion of the works;
the address of the service awarding the contract;

the address of the service from which the contract documents and additional
documents may be requested and the final date for making such a request;
also the amount and terms of payment of any sum for such documents;

the final date for receipt of renders, the address to which they must
be sent and the language or languages in which they must be drawn up;

the persons authorised to be present at the opening of tenders and the
dacte, time z2nd place of this opening;

information about deposits and any other guarantees, whatever their form,
which may be required by the authorities awarding contracts;

the maia terms concerning {inancing and payment and/or references to the
provisions laid down by law or regulation in which these are contained;

the

ol

ecific legal form which will, if necessary, be assumed by the zroup
tract

ors to whom the contract is awarded;

ru Fes

SD
con

[e}

the minimum economlic and technical standards which the authorizies
'ardinﬁ contracts require of contractors for their selection; these
equircments may not be other Lhan those specified in Articles 2

the period during which tenderers shall be bound to keep open thelr
tenders,

ted procedures, the notice shall include at least the following

o

the information given in Article 16(a), (L), (c), (d), (&) and (k);:
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(5) the final date for receipt of requests to participate, the address
to which they must be sent and the language or languages in which they
must be written;

(¢) the final dzte for which invitations to tender shall be issued by che
service awarding the contract;

(é) the i1nformation to be given in the request to participate, ia the form
of statements which can later be checked concerning the contractor's
personal position and the minimum econoimic and techaical standards which the
authoritivs awarding contracts require of contractors for their selection;
these requirements may not be other than those specified 1n Articles
25 and 20, .

trzicle 18 . -

An iInvitation to tender under restricted procedures shall iaclude at least the
following information:

(a) the information given in Arcicle 16(L), (g), (1) and (3);
(b) a reference to the notice mentioned in Arcicle 173

(c) an indication of any documents to be annexed, either to support the
verifiable statements furnished by the candidate in accordance with
Article 17(d), or to supplement the information provided for in that
Article under the same conditions as those laid down in Articles 25 and 26:

(23 the criteria for the award of the contract if these are not given in the
notice,

Article 19

“The authoritics awarding contracts may publish in the Official Jecraal of the

cropean Communities notices of public works coutracts which are not subject to
the compulsory advertising measures provided for in this Directive, where the
vaiue of such contract is not less than 500,000 units of aceount.

Commern Rules eon Participation

&zrzicle 20

Cecuntracts shall be awarded on the basis of the criteria laid down in Chapter 2
ol this Title, after the suitability of contractors not excluded undar the
prcvisions of Article 23 has been checked by the authorities awarding contracts
in zccordance with rhe criteria of economic and financial standing and of
technical knowledge or ability referred to in Articles 25 to 28.

}ot

Arzizle 21

TernleTts may be submitted by groups of contractors. These groups may not be
required to assume a specific legal form in order to submit the tender; howewver,
the group selected may be required to do so when it has been awarded the conzrace.

10
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Article 22

In restricted procedures, within the meaning of Article 5(2), the authorities
awarding contracts shall on the basis of the inforination given in accordance
with the provisions of Article 17(d), select which candidates thev shall invite
to tender.

fach Member State shall ensure that authorities awarding contracts lssue
iavitations to those nationals of other Member States who satisiv the
necessary requira2ments, under the same conditions as to 1ts own nationals.

Chapter 1

Cricteria for Qualitative selection

Article 23 -

Any contractor may be excluded from participation in the contract who:

(a)

(%)

N
0
~

AN
rn
N

s
m
~—

wnere the authority awarding contracts requires of the contrac
~one of the cases quoted in (2) (b) (c) (e) or (f) applies to hizm

is bankrupt or is being wound up, whose affairs are being administered by
the court, who has enteved into an arrangement with creditors, who has
suspended business activiifies nr who is in any analogous situation
arising from a similar pricedurs under naticnal laws and regulations;

s the subjecc of proceedings for a declaratien of bankruptcy, for an

der for compulsory winding up or administration by the Court or for an
ranguenient with creditors or of zny other similar proceedings under

ational laws or regulacions;

has been convicted of 2n offence cuncerning his professicnazl conduct
by a judgement which has the ferce of res judicata;

©

who has been gullty of grav

av: prefessional misconduct proven by any means
which the authorities awsizd

k)
ing ccatracts can justify;

hzs noi. fulfilled obliganions relating to the payment of sccial security
contributions in accordance vith the legal provisions of the country in
which he is esteblished ¢r with those of the country of the authority
awarding contracts;

has not fulfille’ obligations telating to the payment cf Zzxes in
accordance with the legal provisicis of the country of the authority
awarding contracts;

1s gullty of serious misrepresentzation in supplying the izicrmation
required under this Chapter,

tor proof that

, 1t shall

zzcept as sufficient evidence:

- for (a) (b) or (c¢), the production of an extract from the "judicial
record"” or failing this, of an equivalent document 1 :
competent judicial or administrative authority in the
or in the country whence that person comes showing that these
requirements have been mer;

11



38
EEC Dir No 71/305/ELC of 26.7.71

- for (e) or (f), a certificate 1issued by the competent authoricy in
the Member State concerned.

Where the country concerned does not issue such documents or cercificates, they
may be replaced by a declaration on oath (or, in Member States where there

13 no provision for declarations on oath, by a solemn declaration) made by

the person concerned before a judicial or administrative authority, a notary

or a competent professional or trade body, in the country of origin or in the
country whence that person comes,

“ember States shall, within the time limit laid down in Article 32, designate

the authorities and bodies competent to issue these documents and shall
forthwith inform the other Membar States and the Commission thercof,

Article 24
Any contractor wishing to take part in a public works contract may be requested
to prove his enrolment in the professional or trade register under the conditions
laid down by the laws of the community country in which he is cstablished:

in Belgium, the registre du commerce - landelsregister; in Germany, the
Handelsregister and the Handwerksrolle; in France, the registre du commerce and
the répertoire des métiers; in ltaly, the Registro della Camera di commercio,
industria, agricoltura e artigianato and the Registro delle commissionl
orovinciali per I'artigianato; in Luxembourg, the registre aux firmes and the
r3le de la Chambre des métiers; in the Netherlands, the Handelsregister; in
Denmark, Akticscelskabsregistret foreningsregistret og handelsregistret,

4s regards the United Kingdom and Ireland, proof of entry in a trade register
ZIor urregistered companies 1s replaced by a cerctificate issued bv the Registrar
cf Companies showing that the company in incorporated.

Article 25

Yroof of the contractor's financial and economic standing may, as a general rule,
te furnished by one or more of the following refcrences:

a) appropriate statements from bankers;

=) the presentation of the firm's balance sheets or extructs from the
balance shcets, where publication of the balance sheet is

required under
company law in the country in which the centractor is establ

ished;

2) a statement of the firm's overall turnover and the turnover on
construcction works for the three previous financial years.

Tihe authoritics awarding contracts shall specily in the notice or in the
lavictation to tender, which reference or references they have chosen and what
r2ferences other than those mentioned under (a), (b) or (c) are to be produced.

for any valid reason, the contractor is unable to supply the references’
uested by the authorities awarding contracts, he may prove his economic and
inancial standing by any other document which the authoritics awarding contracts
c2asider appropriate.,

b4
2

XTRX]
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Proof of the contractor's technical knowledge or ability may be furnished by:

{a) the contractor's cducational and professional qualifications and/or those
of tiwe [irm's managerial scaff, and, in particular, those of the person or
persons responsible for carrying out the works;

(b) a list of the works carried out over the past five years, accompanied
by certificates of satisfactory execution for the most important works.
These certificates shall indicate the value, date and site of the works
and shall specify whether they were carried out according to the rules of
the trade and properly completed. Where necessary, the competent authority
shall submit chese cercificates to the authority awarding contracts direet;

() a statement of the tools, plant and technical cquipment available to the
contractor for carrying out the work;

(d) a statement of the firm's average annual manpower and tie number of
managerial staff fer the last three years:

{e) a statement of the technicians or technlcal divisions which the contracter
can call upon for carrying out the wourk, whether or not they belong to
the firm.

The auchorities awarding contracts shall specify in the notice or in the
invitation to tender which of these references are to be produced.

The authority awarding contracts may, wichin the limits of Arcicles 23 to 26,
invite the contractor to supplement the certificates and documents submitted or
to clarify then.

~Arzicle 28

H Member States who have official lists of recognisced contractors must, when

his Directive enters into force, adapt them to the provisiens of Arcicle 23{a)
22 (d) and (g) and of Articles 24 ta 26.

2

z Contractors registered in these lists may, for each contract, submit te
~e authority awarding contracts a certificate of registration issued by the
competent authority. This certificate shall state the references which enabled
Inem to be registered in the list and the classification given ia this list.

o

Certificed rvegistration in such lists by the competent bodies shall, for
¢ authoritics of other Member States awarding contracts, constitute a
cresumption of suitability for works corresponding to the contrzctor's
c.zssification only as regards Articles 23(a) to (d) and (g), 24, 25(b) and (c)
¢ 26(b) and (d) and not as regards Articles 25(a) and 26(2), {c) and (e).

)

LR

ormation which can be deduced from registration in official lists may not be
g.zstloned. llowever, with regard to the payment of social security contributions,

zv additional certificate may be required of any registered contractor whenever
z zontract 1s offered.

13
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The authoritices ol other Member Scates awarding contracts shall apply the abhove
provisions ouly in favour of contractors who arc established in the country
holding cthe official list.

4 For the registration of contractors of other Member States in such o list,
no further proof's and statements may be required other than those requested ol
natiovnals and, in any event, only those provided [or under Articles 23 to 6.

5 Member States holding an official list shall communicate to other Meamber
states the address of the body to which requests for registration may be made.
Chapter 2

Criteria tor the Awvard of Coatractes

rticle 29 °

.

1 The criteria on which the authorities awarding conctracts shall base the
award of contracts shall be:

- either the lowest price oniy;

N
- or, when the award 1s made to the most economically advantageous

tender, various criteria according to the contract: cg price, period
for completion, running costs, profitability, technical meric.

2 In the later instance, the authorities awarding contracts shall stacte in

the contract deocuments or in the contract notice all the criteria they intend

to apply to the award, where possible in descending order of importance.

3 The price criterion as calculated in accordence with current national

zegulations (ltalian "anonymous envelope" procedure) may be retained for a

period of three years foilowing expiry of che time limit 1aild dewn in Article 32

for centraccs whose estimated value does not exceed 10 million units of

account, and for seven years from the same date for contracts whose cstimated

value is between 1 and 2 million units of account.

& The provisions ol paragraph 1 shall not apply when 3 Member State bases
che award of contracts on other criteria, within the framework of rulies whose
aim 1s to give preference to certain tenderers by way of aid, on condition that
the rules invoked are in conformity with the Treaty, in particular Arczicles 92

e seq.

5 If, for a given contract, tenders are obviously abrnormally low in relation
o the transaction, the authority awarding contracts shall examine the details
of the tendaers bLefore deciding to vhom it will award the contract. The resulc
of this examination shall be taken into account.

Tor this purpose it shall request the tenderer to furnish the necessary

2xplanations and, where appropriate, it shall indicate winich parts it finds
cnacceptable.

14
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LL the documents relating to the contract provide for its award at the lowest
price tendered, the authority awarding contracts must justify to the Advisory
Committee sct up by the Council Decision of 26 July 1971 (&), the rejection
of tenders which it considers to be too low.

TLTLE V

Final Provisions

Article 30

The Calculation of the time limit for receipt of tenders or requests to
participate shall be made in accordance with Council Regulation (EEC, Euratom)
Mo 1182/71 of 3 June 1Y71 determining the rules applicable to periods, dates
and Cime limits (7). B

Article 3)

The cost of publication in the Official Journal of the Europecan Communities of
the notices provided for under Articles 12 and 19, shall be defrayed by the
Communities Ln accordance with the procedure and conditicens published in the
Cfficial Journal. *

Asrcicle 32

Member States shall adopt the measures necessary to comply with this Directive

within twelve months of its notification and shall forthwith inferm the

Commission thercof.

Article 33

Yember States shall ensure that the text of the main provisions of narieonal
t )

which they adopt in the field covered by this Directive is communicated ¢
Cemmission.

“=1s Directive is addressed to the Member Startes.

Coneoat Brussels, 20 July 1971
Too o the Counctl

MORO

.
1e

7 0J ¥o L 185, 16 August 1971, p 15
DT No L1248 dune 1971, p 1
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ANNEX T

List of legal persons governed by public law (or, in Member States where chi§
concept 1s unknown, equivalent bodies) covered by Article 1(b).

4 In a!l Member States:

Assoclations governed by public law formed by regional or local
authorities eg assoclations de communes, svandicats de communcs,
Gemcindeverbinde etc.

(5]
e

In Belgium:

- le Fonds des routes - het wegenfonds

- la Regie des voies aériennes - de Regie der luchtwegen
- public assistance commissions

- structures of the Church

.- ’ . . .
- L'Office regulateur de la - de Dienst voor regeling van de
navigation intérieure binnenvaarc
s . - . -
- la Regie des services - de Regile der Belgische
frigorifiques de 1'Etat belge Rijkskoel en vriesdiensten
ISPt In Germany:
the bundesunmittelbare Korperschaften, Anstalten und Stifctungen dzs
cffonclichen Rechts
v In France:
- other administrative public bodies at national, departmental and
local levels.
N In Italy:

state universities, stute unilversity institutes, consortia for university
deveclopment works,

higher scientific and cultural institutes, astronomical, a2strophysical,
geophysical and vulcanological observatories

- the Enti di riforma fondiaria
relicf and charity organisations

Vo In Luxembourg:

- social insurance offices

- other public administrative bodies
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In tl_u: .’ic;tlwr!:mds:

- the Waterschappen

- the Rijksuniversiteiten, the Academische Ziekenhuizen, the Cemecentelijke
Universitelt van Amsterdam, the Rooms-Katholieke Unlversitelt van
HNijmegen, the Velje Universiteit van Amsterdam, the Technische
Hoguscholen

the Nederlandse Centrale Organisatie voor toegepast natuurwveten-
schappclijk Onderzoek (TNO) and its dependent organisations

In the United Kingdom:

- local authoricies;
- new towns' corporations;
- Comnission f{or the New Towns;

- Scotrish Special Housing Association;

.~

~ Northern Irceland Housing Executive.
In Denmark:

- "andre forvalcningssubjekter”

[n Ireland:

= cther publie authorities whose public works contracts aive subject to
contiral by the State,

17
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ANNEX II

Technical specifications within the meaning of this Directive

Within the meaning of this Directive, technical specifications in the field of
public works contracts shall comprise all the technical requirements given in
the contract documents which permit an objective description of a job, material,
product or supply (especially quality, performance) so that that job, material,
. product or supply fulfils the purpose for which it is required by the authority
awarding contraccs.

These technical specifications shall include all the mechanical, physical and
chemical properties, the classifications and standards, and the test,- checking,
and acceptance conditions for works and for the materials and parts which they
involve. They shall also include methods or techniques of construction and
all the other technical conditions which the authority awarding contracts is in
a position to prescribe, under general or specific regulatioms, in relation to
the finished works and to the materials or parts which chey ianvolve.
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THE COUNCIL OF THE EUROPEAN COMMUNITIES,
Having regard to che Treaty esxzblish.ing the European
Economic Community, and in particular Articles 57 (2}, 6€
and 100a thereof,

st o

Having cegard to the proposal from the Comunission,
In cooperaticn with the European Palian:ens (1),

) Having' regard to the opinicn of the Econcmic and Social
{ Commitzee (2),

Whereas measures aimed at progressively establishing che
internal market during the period up to 31 December 1992
need 10 be taken; whereas the internal marker is an arca

" without internal frontiers in which the free movement of
goods, persans, services and capital is ensured;

Having regacd to the conclusions drawn by successive
mectings of the European Council on the need to establish
such a market,

Having regard to the White Paper on completing the incernal
market and in paccicular to the timetable and progeamme laid
down therein (or the opening up of the market for public
waorks contracts,

...

Having regard 10 the Commission’s communication to the
Council of 19 func 1986 on public procurement in the
Community,

-

' ) thoClU 27.6. 1988, p. 76 and O) No C 69, 20. 3. 1989,

) Oj M C 319, 30. 11. 1987, p. 55.

—

COUNCIL DIRECTIVE -
of 18 July 1989 ’

ameading Directive 71/305/EEC coacerning coordination of procedures for the award of
public works contracts

(Acts whtm' peblication i not oldigatory)

COUNCIL

(89/440/EEC)

Whereas public works contracts are governed by Council
Directive 71730S/EEC of 26 Juiy. 1971 concerning the
coordination of procedures for the award of public works
contracts (%), as last amended by the Act of Accession of
Spain ard Porwugal, and Courcil Directivé 727277 /EEC of
26 July 1972 cencerning the details of publication of aotices
of public works contracts acd concessions in the Official
Journal of the European Contmuenities (*), by the declaration
of 26 July 1971 of the zepresentatives of the Governimencs of
the Memta Scavs, meeting within the Council, concerning
precedures to be followed in the field of public works
coniteaces (3), and by Ceunci! Decisivn 71/306/EEC of 26
Julv 1971 seuing up an Advisory Commitcee for Pubiic
Contracts (¢), as amended by Decision 77/63/EEC (7);

Whereas, in order to guarantec real freedom of establishment
and frecdom to provndc services in the market for public
works contracrs, it is nccessary to improve and extend the
safeguards in the directives that are designed t0 introduce
transparency into the procedurcs and practices for the award
of such contracts, in order to be able 1o monitor compliance
with the prohibition of restrictions more closcly and at the
same time 1o reduce disparities in the competitive conditions
faced by nacionals of different Member Scates;

Whereas this Directive does not prevent the application of, in
particular, Acticle 36 of the Treary;

Whereas it is to define more precisely what is meant by public
waorks conteacts in order 10 take account, in particular, of

(') Of No L 185, 16. 8. 1971, p. S.
(*) OJ No L 176, 3. 8. 1972, p. 12.
(*) OJ No C 82, 16. 8. 1971, p. 13.
() OJ No L 185, 16. 8. 1971, p. 1S.
{7) Of No L. 13, 15. 1. 1977, p. 15.
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new forms of such conteacts, and 1o lay down criteria for
- . - - . - - . . .
identifying all the entities which are subject 10 Dirccctive
71/30S/ELEC;

Whereas the list of bodies and categories of Eadies in Anaex |
should be as exhaustive as possible;

Whereas it is also necessary to extend the provisions of
Directive 71/305/EEC 10 works that are subsidized by the
State but do not come within the terms of Article 1;

Whereas, in vicw of the increasing importance of concession
contracts in the public works area and of theic specilic
nature, the rules concerning advertising should be brought
within Directive 71/305/EEC,;

Whereas it is necessary to clarify the scope of the exemptions
for certain sectors in order that divergences in the application
of Dicective 717305/ EEC due to divergent interprecations of
the exemptions in different Member States do not

increase;

Whereas the threshold value from which contracts arc
subject to Directive 71/305/EEC was set in 1971 at ECU
1 million and v-hereas, in view of the rise in the cost
of construction work and the interest of small and
medium-sized firms in bidding for medium-sized contracts,
this threshold should now be set at ECU § miillion;
Whereas, to eliminate practices that restricc competition in
general and participation in contracts by other Member
States’ nationals in particelar, it is necessacy 1o improve the
access of concractois’ 1o procedures for the award of
contracts; .

Wherzas it is desiradleto introducs grovision for a negetiated
procedure such as already exists in the practice of some
Member States, in ocder to curtail the use of the exceptional
procedure  provided for in  Acticle 9 of Directive
71/30S/EEC;

Whereas the negotiated procedure should be considered to be
exceptional and therefgre only applicable in certain fimited
cascs;

Whereas contracting authorities should be required to
inform rejected candidates and tendercrs of che reasons for
rejection in their application or bid and to draw up a report
on the conduct of the procccdmgs leading up to each
award;

Whereas it is necessary to adapt the cammon rules in the
technical  ficld w the new  Commanity policy on
standards;

Whereas, to crcate the necessary conditions for cfficient
Community-wide compctition for contracts so that firms
from othce Member States can bid on comparable teems o
domestic firms and a greater level of interest and

participation ur contracts is aroused from a laeger number of
contractars, all the operations and procedures involved in the
competitive tendering for conteacts should be made more
transparent; whereas conteacting authorities should also he
required, o announce forthcoming public works projects
thraughout the Community and o publish, in the same way,
all eelevant details of how contracts have been awarded;

Wherceas, in order 1o improve access 1o contracts and allow
largee number of contractors to complete and to prepare their
bids in rcasonable time, especially for large projects which
are generally of considerable techaical and organizational
complexity, the time limits {or the receipt of applications to
bid and tenders should be lengthened;

a

Whereas ic is in the general interest to encourage techaical
advances in the construction and public works séctor so that
teansfec of technology and know-how from one Member
State to another benefits not only the gengral public but also
the construction industry;

A

Whereas work is under way in the Community on methods of
framing specificarions in ters of performance requirements
instead of as detailed techaical prescriptions and contractors
in the Community should immediaccly be given the
opportunity to submit variants under certain conditions;

.

Whereas, to cnsure transparency as to how contractors
Propose to cazry out a contract, it must be made possible for
contracting authoritics to be informed of any part of the
contract the tcndcrcr intend; to subcontcact to third
pasties; . .

Whereas it could prove useful e provide for greater
transparency as to the requirements regarding the protection
and conditions of employment applicable in the Member
State in which the works are to be carried oug;

Whereas it is appropriatc that national provisions for
regional devclopment  requircments 0 be taken inco
coasideration in the award of public works contracts should
be made 1o confora to the objectives of the Comnunity and
be in keeping with the principles of the Treacy;

Whereas adequate statistical provision should be included in
Directive 71/305/EEC in order to improve, and to puton a
more systematic basis, information on the way in which
contracting authoritics award their conteaces;

Whereas the Kingdom of Spain has  recently  adopred
legislation o implement Directive 717305/ EEC; whercas,
given the face that the introduction of other amendments at
this stage would adversely effect the adapeation of che private
sector in that Member Stare, it is appropriate to grant the
Kingdom of Spain an additional period to implement this
Directive;

oo
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Whereas the Portuguese Republic is inneed of 2 transitional
periad for similar reasons; -

Whereas the Hellenic Republic will be adapeing its legislation
10 Directive 71/ 3057 EEC and whercas incorporation, at this
stage, of other Community rules would have an adverse
effect upon the public works comracis sector and in
particalar upon certain cconomically important factors such
as the stability, transparency and maintenance, in the
medium term, of commercial condicions;

Whereas in accordance with the conclusions of the said
mectings of the European Council,, of the White Paper and of
the said Commission communication t0 the Council,
Directive 77/305/EEC should be amcaded and Directive
72/277/EEC repealed,

HAS ADOPTED THIS DIRECTIVE:

Article 1

Directive 71/305/EEC is heceby amended as follows:

1. Aricle 1 is ceplaced by the following:
CArticle 1

For the purpose of this Directive:

(a) “public works contracts” arc cowmtracts for
pecuniary interest concluded in writing between o
centracior and a conteacting 2uihority as definad
in (b), which have as their object either the
execution, or both the exccution and design, of
works relaced 1o one of the activiiies referred to in
Annex I or a2 work defined in {c) below, or the
execution by whatever means of a work
corresponding to the requirements specified by the
contracting authority;

{b) “contracting authorities™ shall be che State,
regional or local authoritics, bodics goveened by
public law, associations formed by one or several
of such authorities or bodics governed by public
law.

A.body governed by public law means any
body:

— cstablished for the specific purpose of meeting
nceds in the general interest, not having an
industrial or commercial character, and

— having legal personality, and

— flinanced, for the most part, by the State, or
regional ar local authorities, or ather bodics
governed by public law; or subject to
management supervision by those bodics; or
having an administrative, managerial or
supcrvisory board, more than half of whose

 — -

menibers are appoiated by the State, ccgional
or local autharitics or by other bodies governed
by public faw.

The lists of badies or of caepories of such bodies
goveened by public aw which fulfil the criteria
refecred o in the second subparagraph are set ou
m Annex b These lises shall be as exhausuve as
possible and muy be reviewed in accordance with
the procedure laid down in Acticle 30b. To chis
end, Mcmber Staces shall periodically notify the
Commiission of any changes to their lists of bodics
and categorics of bodics;

{c) a “work™ means the outcome of building or civil
engineering works caken as a whole chat is
sulficient of itsclf to {ulfil an cconomic and
technical function; '

-
-

(d) “public works concession™is a contract of the same
type as that indicated in (a) except for the fact that
the considcration for the works td be carried out
consists cither solcly in the right to exploit the
consttiction or in this right togecher - with
paymens;

(2} “open procedures™ are those nationzl procedurcs
whereby all interested contractors may submic
tenders; ’

(f) “restwricied  procedures™  are’, those nationai
procedurcs whereby only those contractors invited
by the contracting authority may submit
tenders:

“ncgoriated  procedures™’ are  those  national
vroceduzes  wiicreby  contracting  authoritics
consult contractors of their choice and nagotiate
the teems of the contract with one or more of
them;

P

(k) a contractor who submits a tender shall be
- designated by the term “tenderer™ and one who has
sought an invitation to take part in a restricted and

LN}

ncgotiated procedure by the teem “candidace™.

The following Articles ace inserted:
‘Article la

1. Member Sates shall cake che accessary measures
to easure that the contracting authoritics comply or
ensure compliznce with this Directive where they
subsidize dircetly by more than 50% a works contract
awarded by an entity ather than themselves.

2. [Paragraph 1 shall concern only contracts covered
by Class 50, Group 502, of the NACE nomenclature

oo
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and to contracts relating torbailding work for hospicals,
facilitics inteaded for sporee: recreation and leisure,
school and university buildings and buildings used for
administeative purposes.

Article 1D

1. Should contracting authoritics conclude a public
works coucession contract as defined in Article 1 (d),
the advertising rules as described in Article 12 (3), (6),
(7)and (9)t0(13), and in Acticle 15a, shall apply to that
contract when «s value is not less thari ECU
$ 000 000.

2.  The concracting authority may:

— cither require the concessionaire to award contracts
representing 2 minimum of 30 % of the tortal value
“of the work for which the concession contract is to
be awarded, to third parties, at the same time
providing the option for candidates to increasc this
percentage. This minimum percentage shall be
specificd in the concession contract,

— or request the candidates for concession contracts to
specify in their tenders the percentage, if any, of the
total value of the work for which the. concession
contract is to be awarded which they intend to
assign to third parties.

3. When rhe concessionaire is himself one of the
authorities awarding contracxs within the meaning of
Articlz 1 (b}, he shall comply with the provisions of this
Directive in the case of works 10 be carried out by third
partics. ' . o

4. Mcmber States shall take the nccessary steps to
ensure that a concessionaire other than an auchority
awarding contracts shall apply che advertising rules
listed in Article 12 (4), (6), (7), and (9) 10 (13), and in
Article 15b, in respect of the contracts which it awards
to third parties when the value of the contracts is not
less than ECU § 000 000. Advertising rules shall not be

“applied where works contracts meet the conditions laid
down in Arucle 5 (3).

Underrakings which have formed a group in order 1o
obtain the concession comtract, or undertakings
affiliated to chem, shall not be regarded as thied
pactics.

An “affiliaced undercaking™ means any undertaking
over which the concessionaire imay excrcise, dircctly or
indirectly, a dominant influence or which may cxescise
adominant influence over the concessionaire or which,
in common with the concessionaire, is subject (o the
dominant influence of another undertaking by victue of
ownership, finaacial participation or the rules which
govern it. A dominant influcnce on the part of an
undertaking shall be presumed when, dicectly or
indirectly in relation to another undertaking, it:

— halds the major part of the undertaking’s subscribed
capual, or

— controls the majority of the votes attaching 1o shares
issucd by the undertakings, or

— can appoint more than half of dhe members of the
undertaking’s  administeative,  managerial - or
supervisory body.

A comprchensive list of these undertakings shall be
enclosed with the candidature for the concession. This
list shall be brought up to date following any
subsequene changes in che relationship Letween the
undertaking.’

3. . Acticle 2 is hereby repealed.

“4. Aricle 3 (1), (2) and (3) is hareby repealed and

paragraphs 4 and S thereof are replaced by the
follovgng:

‘4. This Directive shall not apply o:

{a) works contcacts awarded by cacriers by land, air,
sca or inland waterway;

(b) works contracts awarded by contracing
authorities, in so far as thdse contracts concern the
production, transport and distrivuticn of drinking
water, or those contracting auchoritics whose
principal activity lies in the production and
distribution of energy;

{c) warks contracts which are declared seciet or tie
execution of which must be acéornpanied by
special security measures in accordance with the
laws, regulations or administeative provisions in
force in the Member State concerned or when the
protection of the basic inter¢sts of that State's
security so requires.’

S. Aricle 4 is replaced by the following:

‘Article 4

This Directive shall aot apply to public contraces
governed by different procedural rules and awarded:

(a) in pursuance of an international agrecment,
concluded in conformity with the EEC Treaty,
between a Member State and one or indre
non-member  coumries  and  covering  works
wtended  for  ihe  joine  implementation  or
exploitation of a project by the signatory States; all
agreements  shall be  communicated 0  the
Comnmission which may consult the Advisory
Committce for Public Contracts sct up by Decision
71/306/EEC ('), as amended by Deccision
77/63/EEC (%); ’

AL T
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(b) to undertakings in a Member State or a
non-member  country  ino_pursuance of an
international agreement relacing to dhe stationing
of troops;

(c) pursuant 0 the paricular procsdure of an
international organization.

(") Of No L 185, 16. 8. 1971, p. 15.
() OJ No L 13, 15. 1. 1977, p. 15."

The following Article is inserted:
‘Article 4a

1. The provisions of this Directive shall apply o
public works contracts whose estimated value net of
VAT is not less than ECU $ 000 000.

2. The value of the threshold in national currencies
shall normally be revised every awo years with effect
from 1 Januacy 1993. The calculacion of this value shall
be based on the average daily values of these currencies
in terms of the ecu over the 24 months terminating on
the last day of October immediately preceding the
1 January revision. The values shall be published in the
Official Journal of the European (,ommunmzs at the
beginning of November.

3.  Where a work is subdivided into several lots, each
one the subject of a contract, the value of each lot must
*be taken iato account for the purpose of calculating the
amounts referced tc in paragraph 1. Where the
aggregate value of the lozs is not less than the amount
referred to i paragraph 1, the provisions of that

" paragraph shall ‘apply to all lows. Conrracting
- authoritics chall be peaniwted to depact from this

provisioa ior lots whuse estimated vulue necof VAT i<
lesz than ECU 10600000, provided' that the total
estimated value of ali the lots exempted does nox, in
consequence, exceed 20 % of the total estimated valuce
of all lots.

4. No work or contract may be split up with the
intengion of avoiding the application of the preceding
paragraphs.

5. When calculating the amounts relerred to in
paragraph 1 and in Article 5, account shall be taken not
only of the amount of the public works contracts but
also of the estimated value of the supplies needed to
carry out the works which are made available to the
contractor by the contracting authoritics.”

Article 5 is replaced by the following;:
‘Article §

l.  In awarding public works comccacts the
contracung authorities shall apply the procedures
defined in Article 1 (c), (f) and (g), adapted to this
Dicective.

2. The contracting auchorities may award their public
works conteacts by ancgotiated procedure, with prior
publication of a tender notice and alter having selected
the candidates according (o qualitative public criteria,
in the following cascs:

(2) in the event ol irregular tenders 1o response 10 an
open or restricted procedure or in the cvent of
tenders which arc unacceptable under national
provisions that are in accordance with the
provisions of Title IV, in so far as the original
terms of the contract are not substantially alcered.
The contracting authoritics shall not, in these
cases, publish a tender notice where they include in
such negotiated procedure a the cncerprises
satisfying the criteria of Articles 23 to 28 which,
during the prior open or cestricted procedure, have

submitted offers in accordance with the formal -

requirements of the tendering procedure;

(b) when the works involved are carricd out purely
for '“"ie purpose of research, experiment or
dcvclopmcnt, and not to establish commercial
viability or to recover research and development
cnsts;

{c) in exceptional cases, when the natuce of the works
or the risks artaching thereto do not permirt prior
overall pricing.

.
.

3.  The contracting authorities may award their
public works coniracts by negotiated proccdurc
without .prior ‘publication of a teader noucc in the
tullowing cases:

(a) inthe absence of tenders or of appropiiace tenders
in response to an open or restricted procedure in so
far as the original terms of the contract are not
substantially altered and provided thart a report is
communicated o the Commission at its request;

{b) when, for technical or artistic rcasons or for
reasons connccted with the protection of exclusive
rights, the works may only be carried out by a
particular contractor;

(c) inso farasisstrictly necessary when, for reasons of
extreme urgency brought about by events
unforescen by the contracting authorities ia
question, the time limit laid down for the open,
restricted or negotiated procedures referred to in
paragraph 2 above cannot be kept. The
circumstances invoked to justily extreme urgency
must not in any cvent be auwributable for the
contracting authoritics;

{d) for additional works not included in the project
initially considered or in the coatracx first
concluded but which have, through unforescen
circumstances, become necessary for the carrying

99



No L 210/6

Official Jouenal of the European Communitics

21.7.89

out of the work described_therein, on condition
that the award is made to the contractor carrying
out such work:

— when such works cannot be technically or
cconomically scparated from the main conteact
without great inconvenience to the conteacting
authoritics, or

— when such works, although separable (rom the
execution of the original contract, are strictly
nccessary to its later stages,

however, the aggregate value of contracts awarded
for additional works may not exceed S0 % of the
amouat of the main contract;

(e) for new works consisting of the repetition of
similar works entrusted to the undertaking to
which the same contracting authoritics awarded an
carlier contract, provided that such works conform
to a basic project foc which a first contract was
awarded according to the procedures referred to in
paragraph 4. -

As soon as the first project is put up for tender,
notice must be given that this procedure might be
adcpued and the total estimated cost of subsequeat
works shall be taken into consideration by the
contracting authocitics when they apply the
provisions of Article 4a. This procedure may only
be applied during the three years following the
conciusion of the original contract.

4.  Inall other cases, the contracting authoritics shall
award their public works coniracs by the open
pracedure or by che restricted procedure.’ '

The foliowing Arucle is inserted:
‘Article Sa

1. Thecontracting authority shall, within 15 days of
the date on which the request is received, inform any
eliminated candidate or tenderer who so requests of the
reasons for rejection of his application or his tender,
and, in the casc of a tender, the name of the sucessful
tenderer.

2. The contracting authority shall inform
candidates or tenderers who so request of the grounds
on which it decided not to award a contractin respect of
which a prior call for competition was made, or to
recommence the procedure. It shall also infoan the
Office for Official Publications of the Europein
Communitics of that decision.

3. For cach contract awarded the contracting
authoritics shall draw up a written report which shall
include at least the following:

— the name and address of the contracting authoriry,
thie subject and value of the contract,

10.

— the names of the candidates or tenderers admitced
and the reasons for their selection,

— the names of the candidates or tenderers rejecied
and the reasons for their rejection,

— the aame of the successful tenderer and dhe reasons
(or his tender having been selected and, if known,
any share of the contract the successful tenderer
“may intend to subcontract o a third pary,

— for negotiated procedures, the circumstances
referred to in Article S which justify the use of these
procedures.

LN

This report, or the main features of it, shall be
communicated to the Community at its request.’

-

Article 7, 8 and 9 are hereby repealed.-

\
Article 10 is replaced by the following:

‘Article 10

1.  The technical specifications defined in Annex HI
shall be given in the gencral or contraciual documeats
telating to cach coatract.

2. Without prejudice to che legally binding national
technical rules and i so far as these are compatible with
Community law, such technical specifications shali be
defined by the cosntracting authorities by reference o
natioral stacdards implementing European scandards,
or by reference to European technical approvals or by
reference to common technical specifications.

3. A contracting authority may depart from
paragraph 2 if: :

(a) the standards, European technical approvals oc
common technical specifications do not include
any provision for establishing confocmity, or
technical means do not exist for establishing
satisfactorily the conformity of a product to these
standards, European technical approvals or
common technical spegifications;

{b) use of these standards, European techaical
approvals or common technical specifications
would oblige the contracting authority to acquire
products or materials incompatible  with
equipment  alrcady in use or would entyl
disproportionatc  costs or disproportionatc
technical difficulties, but only as part of a clearly
delined and recorded strategy with a view to
change-over, within a given period, to European
standards, European technical approvals or
common technical specifications;
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{c) the project concerned is of a geinincly innovative
natwee for which use of existing European
standards, Europcan technical approvals or
common techaical specifications would not be
appropriate.

]

4. Comtcacting authorities invokiag parageaph 3
shall record, wherever possible, the ceasons for doing so
in the tender notice published in the Official Journal of
the Europecan Communities oc in the contract
documcnts and in all cases shall record these reasons in
their internal documentation and shall supply such
information on request to Mcmber States and 0 the
Commission.

S. In the absence of Europcan standards or
European technical dpprovals or common technical
specifications, the technical specifications:

(a) shall be defined by reference to the national
technical specifications recognized as complying
with the basic requirements listed in the
Community directives on technical
harmenizacion, in accordance with the procedures
laid down in those directives, and in particulac in
accordance with the procedures laid down in
Council Directive 89/106/EEC of 21 December
1988 on construction products (');

(b) may be defined by refereace to national technical
spedifications relating to design and method of
calculation and execvtion of works 1ad use of
materials;

{c) may be defined by reference 1o other documents.

In this case, it is appropriatc to makc seference in
order of preference to:

(i) national standacds implementing
international standards accepted by the
country of the contracting authority;

(1) other national standards and national
technical approvals of the country of the
contracting authority;

(iii) any other staqdard.

6.  Unless such specificacions are justified by the
subject of the contract, Member Staccs shall prohibit
che introduction into the contractual clauses relating to
a given contrace of technical specifications which
meation products of a specific make or source or of a
particular process and which dherefore favour or
climinate certain underrakings. In pacticular, the
indication of tradc marks, pateats, types, or of a
specific origin or production shall be prohibited.
However, il such indication is accompanied by the
words “or cquivalent”, it shall be authorized in cases
where the authorities awarding contracts are unable to

12,

give a description_of the subject of the contract using
specifications  which  are  sufficiendy  precise  and
inteligible 1o all partics concerned.

(') OJNo'1. 40, 11. 2. 1989, p. 12"
Article 11 is hereby repealed.

Articles 12 co0 15 arc replaced by the following:
‘Article 12

1. Contracting authorities shall make known, by
mcans of an indicative notice, the esseatial
characeristics of the works contracts which they intend
to award and the estimated value of which is not less
than the threshold laid down in Article 4a (1).” ~

2. Contracting authoritics who wish t9 award a
public works contract by open, restricted or negotiated
procedure referred toin Article 5(2), shall make known
their intention by mcans of a notice.

3. Contracting authoritics who wish to award a
works concession contract shall make known cheir
intention by means of a natice.

4.  Works concessionaires, other than a contracting
authority, who wish to award 2 work'contract o be
carried out by third parties as defined in Article 1b (4),
shall make known ‘their intension by means of a
notice.

5. Contracong authorities who have awarded =
contracy shali make known the result by eans ol a
notice. iowever, cenain information on cortract
award may, in cerrain cases, not be published where
release of such information would impede law
eaforcement or othenwise be contrary (o the public
interest, would prejudice the legitimate commercial
interests of particular enterprises, public or private,
or might prejudice fair competition between
contractors.

6.  The contracting authoritics shall send the notices
referred (o in the preceding paragraphs as rapidly as
possible and by the most appropriate chaanels to the
Office for Official Publications of the Europecan
Communitics. In the case of the accelerated proceduce
referred toin Article 15, the notice shall be sent by celex,
telegram or telefax.

(a) The notice referred 1o in paragraph 1 shall be sent
as soon as passible alter the decision approving the
planning of he works contracts that the
contracting authoritics intend 1 award;

(b) thenatice refeeced to in paragraph § shall be sencat
the latest 48 days after the award of the contract in
qucestion,

7. The notices referred to in paragraphs 1, 2, 3, 4
and § shall be drawn up in accordance with che models
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given in Annexes IV, V and VI, and shall specify the
information requesied in those Annexcs.

In open, restricted and ncgotiated procedures, the
coatracting authoritics may not requirs any conditions
but those specified in Articles 25 and 26 when
cequesting information concerning the cconomic and
techaical standards which they require of contraciors
for their sclcction (point 11 of Annex 1V B, point 10 of
Anncx IV C and point 9 of Anncx IV D).

8.  The notices referred to in paragraphs 1 and §
above shall be published in full in the Official fournal of
the European Communities and in the TED data bank
in the official languages of the Communities, the
original text alone being authentic.

9.  The notices refecred to in paragraphs 2, 3 and 4
shall be published in full in the Official Journal of the
Exropean Communities and in the TED darta bank in
their original language. A summary of the important
elements of cach notice shall be published in the other

official languages of the Community, the original text .

alone being authentic.

10. The Ofiice for Official Publications. of the
European Communities shall publish the notices not
later than 12 days after their dispatch. In the case of the
accelerated proceduse referred to in Artide 15, rhis
period shall be reduced to five days.

11.  The notics shall not be.published in the official
journals ar in the press of the country of the contracting
authority befare the abovementioned date of dispatch,
and 1t skall mention_chis dute. It skall not contain
informaticn other than thar published in the Official
Journal of the European Communities.

12. The contracting authoritics must be able t0
supply proof of the dace of dispacch.

-

13.  The cost of publication of the notices in the
Official Journal of the Exropean Communities shall be
‘borne by the Communities. The length of the notice
shall not be greater than one page of the Journal, or
approximatcly 650 words. Each edition of the Journal
coataining one or more notices shall reproduce the
model notice or notices on which the published notice
or notices are based,

Article 13

1. Inopen procedures the time limit for the receipt of
tenders shall be fixed by the contracting authoritics at
not less than 52 days from the datc of sending the
notice.

2. Thetime limit for the receipt of tenders provided
{or in pacageaph 1 may be reduced to 36 days where the
contracting autharitics have published a tender notice,
drafeed in accordance with the specimen in Annex 1V A
provided (or in Arucle 12 (1), in the Official Journal of
the Evropean Commuenitics.

3. Provided they have been requested in gaod time,
the contract documents and supporting documents
must be sent to the contractors by the contracting
authorities or competent departmients within six days of
recciving cheir application.

4. Provided it has been requested in good time,
additional information relating “t0 the -contract
documents shall be supplied by the coatracting
authorities not lacer than six days before the final date
fixed for receipt of tenders. -

5. Where the contract documents, supporting
documents or additional information are w00 bulky (0
be suppl®d within the time limits laid down in
paragraph 3 or 4 or where tenders can only be made
after a visit to the site or after on-the-spot inspection of
the documents supporting the contract documents, the
time limirs laid down in paragraphs 1 and 2 shall be
extended accardingly.

Article 14

i.  In restricted procedures and  negotiated
proceduzes as described in Aricle S (2). the ciins limit
for receipc of requests to participate fixed by the
contracting authoritics shail be not less than 37 days
som the dace of dispatch of the nodice.

2. The contracting authorities shall simultancously

and in writing invite the selected candidates to submit

their tenders. The lewer of invitation shall be
accompanied by the contract documents and
supporting documencs. It shall include at least the
following information:

(a) where appropriate, the address of the service from
which the contract documents and supporting
documents can be requested aad the final dace for
making such a request; also the amount and terms
of payment of any sum to be paid for such
documents;

(b) the final date for receipt of teaders, the address o
which they must be sent and the language or
languages in which thes must be deawn up:

(c) a reference to the contract notice published;

(d) aa indication of any documents to be annexed,
cither t0 support the verifiable statements
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fucnished by the candidate-in accordance with
Article 12 (7), or tq supplement che nformation
provided for in dhat Article under the same
conditions as those laid dows in Asticle 25 and
26; !
»

(¢) thecrnerm for the award of the contractd these are

not given m the notice.

3. Inrestricted procedures, the time limit for receipt
of tenders fixed by the contracting authoritics may not

~ be less than 40 days from the date of dispatch of the

written iavitation.

4. The tdme limit for reccipt of tenders laid down in
paragtaph 3 may be reduted to 26 days where the
contracting authoritics have published the tender
notice, drafted according ta the specimen in Annex [V
A provided for in Article 12 (1), in the Official Journal
of the European Communities.

5. Requests to panicipate in procedures for the
award of contracts may be made by letter, by telegram,
telex, telefax or by telephone. If by one of the last four,
they must be confirmed by leteét dispatched before the
cnd of the peciod laid down in paragraph 1.

&, Provided it has been requested in good time,
additional information celating to the contract
documenits must be supplied by the contracting
authorities noc later than six days before the finial date
fixcd for the reccipt of tenders.

7. Wheretenderscanoniy be made after a visit 2 the

site or after on-the-spot inspecicn of the documents -

suopocting the contract documnents, ths time it laid
down in paragraphs 3 and 4 shail be exteaded
accordingly. ’

Article 15

1. Incases where urgency renders impracticable the
time limits laid down in Article 14, the contracting
authortties may fix the {ollowing rime limits:

{a) a time himit for reccipt of requests to participate
which shall be not less than 15 days {rom the date
of dispatch of the notice;

(b) atimelimit for the reccipe of tenders which shall be
not less chan 10 days from the date of the invitation
to tender.

2. Provided it has been requested in good time,
additional information relating 10 the coatwract
documents must be supplied by the contracting
authoritics not later than four days before che final date
fixed for the receipt of weaders.

3. Rcquests for participation in contracas and
tnvitations 1o tender must be made by the most rapid

-

14.

15.

16.

means of communication passible. When requests to
participaie are ‘made by telepeam, celex, telelax or
telephone, they must be conlirmed by leter dispaiched
before the expiry of the tme limie referred 10 in
parageaph 1.

The following Arucles are senied:

‘Article 15a

Contracting authoritics who wish 1o award a works
concession contract as defined in Article 1 (d) shall fix a
time limit for receipt of candidatuces for the concession,
which shall not be less than $2 days from the date of
dispatch of the notice. *

Article 15b

-

In works contracts awarded by a concessionaire of
works other than an authority awacding contracts, the
time limit for the receipt of requests to participate shall
be fixed by the concessionaire at not less than 37 days
from the date™f dispatch of the norice, and the time
limic for the receipt of tenders at not less than 40 days
from the date of dispatch of the notice oc the invitation
to tender.’

Articles 16, 17 and 18 are hereby cepealed.

.

Articles 19 and 20 ace repiaced by the Tolowing:

‘Articie 19

Conitractiag wuthoritics inay arrange foe the publizadon
in the Official Jowrnai of the Escrof:ean Coinnunitics o1
notices announciag public works contracts which are
not subject to the publicaticn requirement iaid down in
this Directive.

Article 20 .

Contracts shall be awarded on the basis of the criteria
laid down in Chapter 2 of this Title, taking into account
Article 20a; after the suitability of the concracrors not
excluded under Article 23 has been checked by the
contracting authoritics in accordance with the critecia
of cconomic and financial standing and of technical
knowledge or ability refecred to in Articles 25 to 28.°

The follwing Articles are inscried:

‘Article 20a

Where the criterion for the award of the contract is that
of the most cconomically advancageous  tender,
contracting authoritics may take account of variants
which are submiued by a tenderer and meet the
minimum specifications required by the contracting
authorities.

The contracting authorities shall state in the contract
documents the minimum specifications to be respected

53
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by the variants and any specilic requicements foc their
preseatation. They shall indicate in the tender natice
whether variants will be considered.

Contracuing authoriies may not rejece the submission
of a vaciang on the sole grounds that a has been drawn
up with echnical specifications defined by relerence o
national standards transposing European standards, 0
European techaical approvals or to common techaical
specifications referred to in Article 10 (2) or again by
refecence to national techaical specifications referred to
in Acticle 10 (5) {a) and (b).

Article 20b

In the contraet documents, the contracting authority
may ask the tenderer to indicate in his tender any share
of the contract he may intend to subcontract to third
pactics.

This indication shall be without prejudice to the
question of the principal contractor’s responsibility.’

Article 22 is replaced by the following:

‘Article 22

1. In resuicted and ncgotiated precedures the
coniracting  anthorities “shall, on die basis of
irformation given relating ¢o the contractor’s pecsonal
pasition as well as to the information anid fermalities
nccessary for the evaluation of the minimum coaditions
of an cconomic and technical nawre 10 be fulfilled by
him, sclect {rom among the candidates with the
qualifications required by Articles 23 and 28 those
whom they will invite to submit a tender or to
necgotiate.

2. Where the contracting authorities award a
contract by restricted procedure, they may prescribe the
range within which the number of undertakings which
they intend to invite will fall. In this casc the range shall
be indicated in the contract notice. The range shall be
determined in the light of the nature of the work to be
carried out. The range must number at lecast §
undertakings and may be up 10 20.

In any event, the number of candidates invited 1o tender
shall be sufflicient 10 ensure genuine competition.

3. Where dhe contracting  authorities award a
contract by negotiated procedure as refecred to in
Acticle 5 (2), the number of candidates admitted o
negotiate may not be less than three provided thac there
is a sufficient number of suitable candidares.

18.

9.

4. Each Mcmber Seate shall cosure that contracung
authoritics issue mvitations without discrinunation o
those nanonaly of other Member States whao sansfy the
necessary requirernents and under the same conditions

a8 1o iy own atonals’

The (ollowing, Aracle 1s added:
‘Article 22a

1. The contracting authority may statc in the
contract documcats, or be obliged by a Mcmber State
so to do, the authority or authorities from which a
tenderer may obtain the appropriate information on the
obligations celating to the employment . protection
provisions and the working conditions which are in
force in the Member State, region or locality in which
the works arc 10 be exccuted and which shall be
applicable to the works carried out on site during the
performance of the contract. .

2. The contracting authority which supplies the
information referred to in paragraph 1 sha!l request the
tenderers or those participating in  the contract
procedure to indicaze that they have taken account,
when drawing up their tender, of the obligations
rclating to employment protzciion provisions and the
working conditions which are in force in the place
where the work is to be carried out. This shall be
without prejudice to the application of the provisions of
Article 23 (5) concerning the examinadon of
abnormally low tenders.’

Article 24 is hicreby zenlaced by the foliewing:

‘Article 24

Any contractor wishing to take part in a public works
contract may be requested to prove his enrolment in the
professional or tradc register under the conditions laid
down by the laws of the Member State in which he is
established:

~— in  Belgium, the registre du  commerce —

Handclscegister,
— in Denmark, the Erhvervs- og Selskabsseyrelsen,

— in  Germany, the Handelscegister and  the

Handwerksrolle,

— in Greece, a declaration on the excrcise of the
profession of public works contractor made on oath
before a notary may be required,

— in Spain, the Registeo Ofiaal de Contratistas del
Mianisterio de Industria « Energia,

— in France, the registre du commerce and the
répertoir des métiers,

— in ltaly, the Registro della Camera di commercio,
industria, agricoltura ¢ ardgianato,

8]
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— in Luxembourg, the registregux firmes and the edle
dec 1a Chambre des métiers, -

— in the Netherlands, the Handclsreegister,

— inPoctugal, the Commissiio de Alvaras'de Empresas
de Obras Pablicas ¢ Particulares (CAEOPP),

— in the United Kingdom and Ireland, the contractor
may be requested to provide a centificate from the
Registrar of Companies or the Registrar of Friendly
Socicties or, if this is not the case, a certificate
stating thac the person concerned has declared on
oath that he is engaged in the profession in question
in the country in which he is established, in a specific
place and under a given business name.’

Article 29 (3) is hereby repealed 2and Article 29 (4) and
(5) replaced by the following:

‘4. Paragraph 1 shall not apply when a Member
State bases the award of contracts on other criteria,
within the framework of rules in force at the time of the
adoprion of chis Directive whose 'aim is to give
preference to certain tenderers, on condition that the
rules invoked are compatible with the Treaty.

5. If, for a given contract, tenders appear to be
sbnormally low in relazion to the transaction, before it
@ay reject those tenders the contraciing authority shall
requess, in writing, details of the constitucat elements
of the tender which it considers relevant and shall'verify

those constituent clemeiits taking account of the .

explanations received.

The contracting authority may take into consideration
explanations which are justified on objective grounds
including the economy of the construction method, or
the technical solutions chosen, or the exceptionally
favourable conditions available to the tenderer for the
execution of the work, or the originality of the work
proposed by the tenderer.

1f the documents relacing to the contract provide for its
award at the lowest price tendeced, the contracting
authority must communicate to the Commission the
tejection of tenders which it considers to be too low.

However, until the end of 1992, if current national law
so permits, the contracting authocity may
exceptionally, without any discrimination on grounds
of natiouality, reject tenders which are abnocmally low
in relation ro the transaction, without being obliged to
comply with the procedure provided for in the first
subpacageaph if the number of such tenders for a
particular contract is so high that implementation of
this procedure would lead to a considerable delay and
jeopardize the publicinterest attaching to the execution
of the contracr in question. Recourse to this exceptional

21

22.

procedure shall be mentioned in the notice relerred o in
Ardicle 12 (5).* -

The following Articles arc inserted in Title V:

‘Article 29

1. Unil 31 December 1992, this Directive shall not
prevene the application of existing national provisions
on the award of public works contracts which have as
their objective the reduction of regional disparities and
the promotion of job crcation in regions whose
development is lagging behind and in declining
industrial rcgions, on condition that the pravisions
concerned are compatible with the Treaty, in particular
with the principles of non-discrimination on grounds of
nationality, freedom of establishment and freedom to
provide services, and with the Community’s
international obligations. .

2. Paragraph 1 shall be without prejudice 1o Article
29 (4).

Article 29b

1.  Member Staces shall inform the Commission of
national provisions covered by Article 29 (4) and
Article 222 and of the rules fcr applying them.

2. Member States concerned shall forward to the
Commission, every ycar, 2 renort describing the
inzulemicnracion of these provisivas. The reporte shall
be cubmitted 1o the Advisory Committee for Public
Weorks Conrracts.” '

The following Articles are inserted:

‘Article 30a

1. In order to permit assessment of the results of
applying the Directive, Member States shall forward to
the Commission a statistical report on the contracts
awarded by contracting auchorities by 31 October 1993
ac che latest for the preceding year and thereafter by 31
Octaber of every second ycar.

Nevertheless, for the Hellenic Republic, the Kingdom
of Spain and the Portuguese Republic, the date of 31
Ocrober 1993 shall be replaced by 31 October 1995.

2. This report shall detail ac least the number and
value of coatracts awarded by cach conteacting
awthority or category of contracting authority above
the threshold, subdivided as far as possible by
procedure, category of work and the nationality of the
contractor 1o whom the contract has been awarded,
and in the case of negotiated procedures, subdivided in

55
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accordance with Article §, listing the aumber and value
~.—

of the contracts awarded 0 cach Member State and to

third countrics.

3. The Commission shall determine the aature of
any additional statistical nformation, which s
requested in accordance  with the  Dircctive, n
consultation with the Advisory Committee for Public
\Works Contracts.

Article 300

1.  Anncx | to this Dicective shall be amended by the
Commission when, in particular on the basis of the
notifications from the Member States, ic is necessary:

{a) to remove from Anncx I bodies governed by public
law which no longer fulfil the criteria laid down in
Artidle 1(b);

{b} toincludein that Annex bodics governed by public
law which meet those criceria.

2.  Amendments to Annex ! shall be made by the
Commission after consulting the Advisory Commince
for Public Works Coatracts.

The chainnaa of the committee shzll submit to the
commitee a draft of any measures to be taken. The
committee shall deliver ics opinion on the draft, if
necessary by taking a vote, within a time limic to be
fixed by the chairman in che light of the urgency of the
macter.

The opinion shall be recorded in the minutes. In
addidion, each Member Stare shall have the right w0
request that ies pasition be recorded in the 1ainutes.

The Commission shall take the fullest 2ccount of the -

opinion delivered by the éommjnce. [t shall inform che
committee of the manner in which its opinion has been
taken into account.

3. Amended versions of Annex | shall be published
in the Official Journal of the European

Cominunities.’

23, Arucle 31 is hereby eepealed.

24, Aannexesland lof Directive 7173057 EEC are eeplaced
by Anacxes | to VI of this Dircctive.

Article 2

Dircctive 77/277/EEC of 26 July 1972 is hereby
repealed. :

Article 3

Mcmber Staces shall bring into force che measures necessary
to comply with this Directive not later than onc year after the
date of its notification ('). They shall forthwith inform the
Commission thereof.

-

Nevertheless, the Hellenic Republic, the Kingdom of Spain
and the Portuguese Republic shall bring into force the
necessary measures so as to comply with this Directive by not
later than 1 March 1992. |

Article 4
Member’ Scates shall ensure that the texts of the basic
provisions of domestic law, whether laws, regulations or

admiaistrative provisons, which they adopt to implement
with this Directive, 2r¢ communicatéd to the Commission.

Article 5

Tir's Dircctive is addeessed (0 the Muinber Szates.

Donec at Brussels, 18 July 1989.

Forthe Council
The President
R. DUMAS

('} This Directive was notificd 10 the Member States on 19 July
1989.
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ANNEX 1

ARTICLE  (b)

in BELGIUM:

- le Fonds des Routes 1955-1969 — het Wegenfonds,

— la Régic des Voics Aéricnncs — de Regice der luchtwegen,

— public social assistance centres,

— church councils, N
— I'Office Régulateur de la Navigation Intéricurc — dic Dicnst voor regeling van de binnenvaare,

— la Régic des services frigorifiques de I'Etar belge — de Regic der Belgische Rijkskocl- en
Vnesdiensten.

In DENMARK: ‘

andre forvaltingssubjekter.

in GERMANY:

The bundesunminelbaren Kérperschalten, Anstaltzn und Stiftungen dzs Sffenclichen Reches; the
landesunmittelbaren Korperschaften, Anstalten und Stiftungen des dffentlichcn Rechts subject to State
budgezary supervision.

In GREECE
other legat persons governed by public law whose public works contracts are subject 1o Staie conctol.
In SPAIN:

other legal persons subject to peblic rules for the award of contracts.
In FRANCE:

«— administrative public bodies at national, departmental and.local levels,

out guidelines for Higher Educatinn No 68-978 of 12 November 1968.
In IRELAND:

other public authorities whose public wocks coatracts are subject to control by the State.

In ITALY: )

— Stace universitics, State university institutes, consoria.for university development works,

— higher scientific and cultural institutes, astronomical, astrophysical, geophysical or vulcanological
obscrvatories,

— the Enai di riforma fondiada,

— welfare and benevolent institutes of all kinds.

In LUXEMBOURG:

public bodics subject to control by the Governnieat, by an association of municipal corporations or by a
municipal corporation.

In THE NETHERLANDS:
— the Waterschappen,

— the instellingen van weienschappelijk onderwijs vermeld in Actikel 15 van de Wer op het
Wetenschappelijk Ondenwijs (1960), the academische zickenhuizen,

— the Nederlandse Ceatrale Organisatic voor toegcpast wetenschappelijk Onderzock (TNO) and

its dependent organizations.

LISTS OF BODIES AND CAT U"ORII $ OF BODIES GOVERNED BY PUBLIC LAW REFERRED TO IN

- -

Sore pemeas &
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~e—.
Xi. 1o PORTUGAL: __ .

legal persons governed by public Jaw whase public warks contracts are subject 1o State conteol.

Xt la THE UNITED KINGDOM:
— ¢ducation amlmfiuts.-,

— fir¢ authoritics,

— National Health Service authoritics,

— police authoritics,

— Commission for the New Towns,

~= NEW tOWns$ corporations,

— Scoctish Special Housing Association,

~— Northern Ireland Housing Exccutive. .

A
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ANNEX U

LIST OF PROFESSIONAL ACTIVITILS
>
ax set out in the general tndustaial classification of c«:unﬁmic activities within the European Conmnitics

Classes Groups S;:,l;‘m Description
50 BUILDING AND CIVIL ENGINEERING
500 General building and civil cagincering work (wuhou( any pamcular
specialization) and demolition work
500.1 General building and civil eagincering work (without any particular
specialization) .
500.2 Demolition work i
501 Coastruction of flacs, office blocks, hospitals and other buildings, both
cesidential and non-residential
- 501.1 General building contractors
501.2 Roofing
501.3 Construction of chimneys, kilns and furnaces
501.4 Waterproofing and damp-proofing
501.5 Restoration and maintenance of outside walls (repaiuting, cleaning,
erc.)
5016 Erection and dismantlement of scaffolding
s01.7 Other specialized acivities relating to construction work (mcludmg
carpentry) .
502 Civil engincering: construction of roads, bridges, railways, cte. ,
502.1 Gencral civil engincering werk
502.2 Ezcth-moving (navvying)
i ] 023 *. « Conttruction of Lridges, wanels and shalts, drilling
502.4 Hydraulic cn-vn..ecrmg (rivers, canals, harbours, flows, locks and
’ dams) .
5§02.5 Road-building (including specialized construction of airports and
cunways)
502.6 Specialized construction work relating to water (i.c. to irrigation, ‘
land drainage, water supply, sewage disposal, sewerage, etc.) .
502.7 Specialized acxivities in other areas of civil engincering
503 Installation (fittings aad (ixturcs)
- 503.1 General installation work
503.2 Gas fitting and plumbing, and the installation of sanitary
equipment
503.3 {nstallation of heating and ventilating apparatus (central heating, air
conditioning, vencilation)
. 503.4 Sound and heat ihsuladou. insulation against vibration
503.s Elecurical fictings
503.6 lastallation of aerials, lightning conductors, telephones, cic.
504 Building completion work
504.1 Geacral building completion wark 1
504.2 Plastering '
504.3 Joinery, primacily cogaged in on the site assembly and/or
installation (including the laying of parquet ﬂoorm;,)
.504.4 Painting, glaziag, papcrhanging
504.5 Tiling and otherwise covering floocs and walls
504.6 Other building completion work (putting in fircplaces, etc.)
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~- ANNEX -

DEFINITION OF CERTAIN TECHNICAL SIECIFICATIONS

For the purposcs of this Dircctive the following terms shall be defined as follows:

S.

Technical specifications: the tocality of the technical prescriptions contained in particular in the render
documents, defining the characreristics required of a wark, material, product or supply, which peemits a work,
a material, a product or a supply 10 be described in 2 manncr such chat it fulfils the use for which it is intended
by the contracting authority. These technical prescriptions shall include levels of quality, performance, safecy
or dimensions, including the requircments applicable to the material, the product or to the supply as regards
quality assurance, terminology, symbols, testing and test methods, packaging, marking or labelling. They
shall also include rules relaciag to design and costing, the test, inspection and acceptances foc works and
methods or techniques of construction and all ocher technical conditions which the contracting authority is in a
position to prescribe, under gencral or specific regulations, in celation to the finished works and to (hc
materials or parts which they involve.

Standard: a technical specification approved by a recognized standardizing body for reg d and ¢
application, compliance with which is in principle not compulsory.

. .. PR :_u . ee .
European standard: a standa:d appeoved by the European Committee for Standardization (CEN) oc by the
Europesn Commirtee for Electrotechnical Standardization (Cenclec) as *Europzan standards (EN)' oc

‘Harmonization documents {(HD)' according to the common rules of these organizations.

European techrical approval: a (avcurabls technical asszssinent of che fitncss fer use of a product, based on
fulfilment of the essential requirements for building works, by incans of the inherent characteristics of the
product and the defined conditions of application and use. The Evropean agreement shall be issue by an
approval body designated for this purpose Ly the Member Scate.

Camm technizal specification: a technical specification laid down in accordance with a procedure
by the Member Staces to ensure uniform apphcat:on in all Member Staces which has been publisned

‘in the Of’iaal Journcl of the European C

Ecsestial require:nzats: rtqufe:mnts tcgatdmg salecy, health and C‘ﬂ.‘lll'l other aspects in the gencral iacerest,
that the construciion works can meet.

o Tt meEPREN TS o
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. (a) Estimated date for initiating the award procedures in respect of the contract oc contraces:
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- ANNEX IV .

MODEL CONTRACT NOTICES

.

A. Prior infocmation

The name, address, telegraphic address, telephone, telex and facsimile numbers of the contracting
authority:

. (a) The site:

(l;) The nature 2nd extent of the services to be ptbvidca and, where eclevane, the main characeeristics of any
lots by refcrence to the work: ) .

(c) If available: an estimate of the cost range of the proposed seevices:

(b) 1T known: estimated date for che seart of the work:

(¢} If known: estimated timetable for completion of the work:

If known: terms of financing of the work and of pricc revision and/or ra'zrences to the provisions in which
these are contained:

Other information:
Date of dispatch of the noice:

Date of receipt of the notice by the 'Ofﬁcc for Official Publications of the European Communities:

8. Open procedures

. The name, addeess, eicpbonc number, telegraphic address, telex and facsimiic numbers of the conrracting

aathoaly:

. (a) The award proceduce chosen: .

{b) Nature of the coniracx for which tenders are being requested:

. (a) The site: *

(b} The nature and extent of the services ¢o be provided and geaeral nature of the work:

(c) Ifthe work or the contractis sybdivided into several lots, the size of the diffecent lots and the possibility of
tendering for one, for several or for all of the lots:

(d) Information concerning the purpose of the work or the contracx where the latter also involves the
drawing up of projects: )

Any time limit for completion:

. (a) Name and addrcss of the service from which dhe conteact documents and additional documents may be

requested:

(b) Where applicable, the amount and terms of payment of the sum to be paid to obiain such
documents:

. (a) The final date for ccceipt of wenders:

{b) The addeess 1o which they must be sena:

() The language or languages in which they must be deawn up:

. {a) Wheee applicable, the persons authorized to be present at the opening of tenders:

(b) The date, hour and place of such opening:

&/
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8. Any deposit and prraranices required:
9. Main terms concerning financing and payment and/ar eclerences to the pravisions in which these are
contained:
10, Where applicable, the 16gals forn 1o be taken by the grouping of contractors 1o whom the conteact is
awarded:
11, Minimum economic and technical standards requited of the contractor 1o whom the contract is
awarded:
12. Period during which the tenderer is bound 10 keep open his tender: - ;
1
13. The criteria for the award of the contract. Criteria other than that of the lowest price shall be mentioned
where they do not appear in the contract documents:
14. Where applicable, prohibition on variants: .
15. Qnber information:
16. Date of publication of the prior information notice in the Official Journal of the Exropean C: ities or : o
references to its non-publication: ;
17. Date of dispatch of the notice:
\
18. Date of receipt of the notice by the Office for Official Publications of the European Communitics:
C. Restricted procedures
1. The name, address, tclephone number, telex and facsimile numbers of the contracting au(horiz.y:
2. (a) The award procedure chosen:
(b) Where applicabic, justification for the use of the aceelerated proceduce:
{c) Namice of the contrace-which sendsrs aze being requested:
3. (a) The site:”
(b) The naturc and cxient of the services to be peovided and genecal nawre of the wark:
(c) fche work of the contractis subdivided imo. several lots, the size of the diffecent lots and the possibility of
tendering for one, (or several or for all of the lots: ’ . -
(d) Tnformation concerning the purpose of the work or the contract where the lateer also involves the
drawing up of projects:
- 4. Any time limic.for complction:
$. Where applicable, the legal form to be taken by the grouping of contractors to whom the contract is
awarded:
6. (a) The final dace for reccipe of requests to participate:
(b} The address to which they must be sent:
(c) The language or languages in which they must be drawn up: :
7. The final dace for dispatch of invicacions o tender: 1‘
8. Aoy deposit and guacanteees required: x':
9. Main terins concerning finianciag and payment and/or the provisions in which these are contained: 5
10. Information concerning the conteactor’s personal position and minimum cc ic and technical standards i
required of the contractor 1o whom the comract is awarded:
11. The criteria for the awacd of the contract where they are not mentioned in the invitation to tender:

o=
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12. Where applicable, peohibition on variants: -

13. Other information:

14, Date of publication of the prior information notice in the Official Journal of the European Conmunitics o
ceference to its non-publication.:

15, Date of dispatch of the norice:

16. Date of reccipt of the notice by the Office for Official Publications of the European Communities:

D. Negotiated procedures a
1. The name, addcess, telegraphic address, telcphone, telex and facsimile numbers of the contracting
authority:

2. (a) i'he award procedure chosen:

(b) Where applicable, justification for the use of the accelerated procedure: )

(c) Nature of the contract for which tenders are being requested: W

3. (a) The site:

{b) The nature and exterit of the scrvices t¢ be provided and gencral nature of the work:

(2) [fthework or the contractis subdivided into several lots, the size of the differeat lots and thc possibility of
tendering for one, for several of for all of the lots:

{d) Information coucerning the purpose of the work oc the contract where the latter also mvol\'cs the
drawing up of projects:

4. Any time limis:

5. Where applicable, the legal form to be tai'a by the greupipg of conteuctors «rwhom the contract is

- awarded: ST ) ‘ :
6. (a) final date fqr receipe of tenders:
(b) The address to which they must be sent:
(c) The language or languages in which they must be drawn up:

7. Any deposit and guarantees required:

. 8. Main terms concemming financing and payment and/orc the provisidus in which these are contained:

9. Information concecning the contractor’s personal position and information and formalities necessary in order
to evaluate the minimum cconomic and techaical standards cequired of the contractor to whom the contracis
awarded:

. 10. Where applicable, prohibition on variants:
11. Where applicable, the names and addresses of suppliers already scleered by the awarding suthority:
12. Where applicable, date(s) of previous publicstions in the Official Journal of the Evropean C.
13. Other information:
14. Date of publication of the prior infoamation nocice in the Official fournal of the Ewropean
Communities:
15. Date of dispacch of the notice:
16. Date of receipt of the nocice by the Office for Official Publications of the European Communitics.
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\;_ E. Contract awards
1. Name and addrecss of awarding authority:
2. Award procedure chosen:
1. Date of award of cunl‘t.u:(:
4. Ciriteria for award of contract:
5. Number of offers received:
6. Name z0d address of successful cantracion(s):
7. Nature and extent of the services provided, general characreristics of the finished structure:
8. Price or range of prices (minim-um /maximum) paid: ~
9. Where appropriate, value and proportion of contract likely to be subcontracted to chird pacties:
IB. Other information: T
11. Date of publication of the tender notice in the Official Jourral of the Evropean Communitie::
12. Date of dispatch of the notice: N
13. Date of receipe of the notice by the Qfﬁcc for Official Publications of the European Communities:

I
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ANNEX V
MODEL NOTICE OF PUBLIC WORKS CONCESSION

The name, address, telegraphic address, telephone, telex and facsimile numbers of the contracting
authority:

(a) The site:

(b) The subject of the concession, nature and extent of the services to be provided:

() Final date for receipt of candidatures:

(b) The address to which they must be sent:

{c) The language or languages in which they must be drawn up:

Personal, technical and financial conditionstobefulﬁlled by the candidam;

The criteria for the award of the contract:

Where applicable, the minimum percentage of the works contracts swardsd 1o third parties:
Ocher in n. : . .

Date of dispatch of the notice:
Dmofmadwdd;enoﬁaby&eOﬁabrOﬁddPubﬁm&moftheEmCommuﬂdm

ANNEX VI

MODEL NOTICE OF WORKS CONTRACTS AWARDED BY THE CONCESSIONNAIRE

. (s) The site:

(b) The nacure and extent of the service to be provided and the general nature of the work:
Any time limit for the completion of the wocks: '

Nmadﬂ&mddnmﬁommmemumdmulnddﬁdmddommm& :
requested: '

"(a) The final date for receipt of requests to participate and/or for receipt of tenders:

(b) The address vo which they must be sent: ’
(c)_‘_l'hchmmorhnguaphwhichhymnubeduwnup:

Any deposit and guarantees required:

The economic and technical standards required of the contract: Ty
The criteria for the award of the contract: o

. Other information:

Daze of dispatch of the notice:
mwdfncgipxofdnioﬁabythemﬂaﬁuomdﬂhbﬂédmddnhmemmmiﬁm T
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- STATEMENT

conceraing Acticle S (4) of Dicective 707305/ EEC
i

The Council and the Comnussion state that in open and reswricted procedures all negotiation with
candidates or tendercrs on fundamental aspects of contricts, variations in which are likely to distore
competition, and in pacticular on prices, shall be ruled out; however, discussioas with candidates or
tenderees may be held but only for the purposc of clarifying or supplementing the content of their
tenders or the requirements of the contracting authorities and provided this does not iavolve
discrimination. .

Lol et et ents ta Ceng o o0
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No L 187/5S

(Acts whose publication is not obligatory)

COMMISSION

COMMISSION DECISION
of 13 July 1990
concerning the updating of Annex I to Council Directive 89/440/EEC

(90/380/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community,

Having regard to Articles 1 (b) and 30b of Council Direc-
tive 71/305/EEC of 26 July 1971 concerning coordination
of procedures for the award of public works contracts ('),
as amended by Directive 89/440EEC (3,

Following consultation of the Advisory Committee for
Public Contracts,

Whereas Annex I to Directive 89/440/EEC contains lists
of bodies or categories of such bodies governed by public
law which fulfill certain criteria;

Whereas these lists should be as exhaustive as possible ;

Whereas Annex [ to Directive 89/440/EEC shall be
amendecd bv the Commission as appropriate, based on
periodic ncufications by “the Member States of any
changes of their lists;

Whereas 1t 5 desirable to amend Annex I to Directive
89/440/EEC. based on notifications received from the
Member S::tes, to give effect to the amendment on the
date by which Member States are required to bring into

i) O N> L i85 16. & 1971, p. 5.
() O] N: L 210, 21. . 1989, p. 1.

force the measures necessary to comply with Directive
89/440/EEC,

HAS ADOPTED THIS DECISION :

Article 1

Annex I to Directive 89/440/EEC is hereby replaced by
the Annex to this Decision.

Article 2
This Decision shall apply from 19 July 1990.

Article 3
This Decision is addressed to the Member States.
Done at Brussels, 13 July 1990.

For the Commussion
Martin BANGEMANN

Vice-President
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ANNEX
ANNEX I

LISTS OF BODIES AND CATEGORIES OF BODIES GOVERNED BY PUBLIC LAW
REFERRED TO IN ARTICLE 1 (b)

I. In BELGIUM:

Bodies

— le Fonds des routes 1955-1969 — het Wegenfonds 1955-1969

— la régie des voies aériennes — de Regie de Luchtwegen

— T'office régulateur de la navigation intérieure — de Dienst voor Regeling van de Binnenvaart

— la régie des services frigorifiques de I'Etat belge — de Regie der Belgische Rijskoel- en Vriesdi-
ensten

Categories

— les centres publics d'aide sociale (public social assistance centres)
— les fabriques d'église (church councils)

II. DENMARK

Bodies

— Keobenhavns Havn

— Danmarks Radio

— Det Landsdxkkende Fjernsyn TV 2
— Danmarks Nationalbank

— Storebaltsforbindelsen A/S

— Kjobenhavns Telefon Aktieselskab
— Jydsk Telefon-Aktieselskab

— Fyns Telefon

— Kommunedata

— Datacentralen 1/S

— Kommunekemi

Categories

— De Kommunale Havne (municipal ports)
- Andre Forvaltningssubjekter (other public administrative bodies)

III. In GERMANY:

Categories

Authorities, establishments and foundations governed by public law and created by federal, State or
local authorities and non-commercial establishments subject to state control and operating in the
general interest.

IV. In GREECE:

Categories

Other legal persons governed by public law whose public works contracts are subject to State control.

V. In SPAIN:

Categories
— Entidades Gestoras y Servicios Comunes de la Seguridad Social (administrative entities and
common services of the health and social services)

— Organismos Autonomos de la Administracion del Estado (independent bodies of the nanonal
administration)

— Organismos Auténomos de las Comunidades Auténomas (independent bodies of the autonemous
communities)

— Organismos Auténomos de las Entidades Locales (independent bodies of local author:tics)

— Otras entidades sometidas a la legislacion de contratos del Estado espaiiol (other entities subject to
Spanish State legislation on procurement)
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VI

VIL

In FRANCE:

Bodies
1. National public bodies :

1.1. With scientific, cultural and professional character:
— Collége de France
— Conservatoire nationa! des arts et métiers
— Observatoire de Paris

1.2. Scientific and technological :
— Centre national de la recherche scientifique — CNRS
— Institut national de la recherche agronomique
— Institut national de la santé et de la recherche médicale
— ORSTOM — Institut francais de recherche scientifique pour le développement en coopéra—'
tion
1.3. With an administrative character :
-— Agence nationale pour I'emploi
— Caisse nationale des allocations familiales
— Caisse nationale d’assurance maladie des travailleurs salariés
— Caisse nationale d’assurance vieillesse des travailleurs salariés
— Office national des anciens combattants et victimes de la guerre
— Agences financiéres de bassins
Categories
1. National public bodies :
— Universités (universities)
— écoles normales d'instituteurs (teacher training colleges)
2. Administrative public bodies at regional, departmental and local levei:
— colléges (secondary schools)
— lycées (secondary schools)

— établissements publics hospitaliers (public hospitals)
— offices publics d’habitation i loyer modéré (OPHLM) (public offices for low-cost housing)

3. Groupings of territorial authorities :
— syndicats de communes (associations of local authorities)
— districts (districts)
— communautés urbaines (municipalities)

— institutions interdépartementales et interrégionales (Institutions common to more than one
department and interregional institutions)

In IRELAND

Bodies

— Shannon Free Airport Development Company Ltd
— Local Government Computer Services Board

— Local Government Staff Negotiations Board

— Coras Trachtala (Irish Export Board)

— Industrial Development Authority

— Irish Goods Council (Promotion of Irish Goods)
— Coras Beostoic agus Feola (CBF) (Irish Meat Board)
— Bord Failte Eireann (Irish Tourism Board)

— Udards na Gaeltachta (Development Authority for Gaeltacht Regions)
— An Bord Pleanila (Irish Planning Board)

Categories

— Third-level educational bodies of a public character

— National training, cultural or research Agencies

— Hospital boards of a public character

— National health and social agencies of a public character
— Central and regional fishery boards

2
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VIIL

IX.

In ITALY:

Bodies

— agenzia per la promozione dello sviluppo nel mezzogiorno

Categories

— enti portuali e aeroportuali (port and airport authorities)
— consorzi per le opere idrauliche (consortia for water engineering works)

— le universita statali, gli istituti universitari statali, i consorzi per i lavori interessanti le universita
(State universities, State university institutes, consortia for university development work)

— gli istituti superiori scientifici e culturali, gli osservatori astronomici, astrofisici, geofisici o vulca-
nologici (higher scientific and cultural institutes, astronomical, astrophysical, geophysical or vulca-
nological observatories)

— enti di ricerca e sperimentazione (organizations conducting research and experimental work)
— le istituzioni pubbliche di assistenza e di beneficenza (public welfare and benevolent institutions)

— enti che gestiscono forme obbligatorie di previdenza ed assistenza (agencies administering
compulsory social security and welfare schemes)

— consorzi di bonifica (land reclamation consortia)

— enti di sviluppo o di irrigazione (development or irrigation agencies)

— consorzi per le aree industriali (associations for industrial areas)

— comunitd montane (groupings of municipalities in mountain areas)

— enti preposti a servizi di pubblico interesse (organizations providing services in the public interest)

— enti pubblici proposti ad attivita di spettacolo, sportivo, turistiche e del tempo libero (public
bodies engaged in entertainment, sport, tourism and leisure activities)

— enti culturali e di promozione artistica (organizations promoting culture and artistic activities),

In LUXEMBOURG

Categories

— Les établissements publics de I'Etat placés sous la surveillance d’'un membre du Gouvernement
(public establishments of the State placed under the supervision of 2 member of the Government)

— Les établissements publics placés sous la surveillance des communes (public establishments
placed under the supervision of the communes)

— Les syndicats de communes créés en vertu de la loi du 14 février 1900 telle qu'elle a été modifiée
a la suite (associations of communes created under the law of 14 February 1990 as subsequently
modified)

In NETHERLANDS :

Bodies

— de Nederlandse Centrale Organisatie voor Toegepast Natuurwetenschappelijk Onderzoek (TNO)
en de daaronder ressorterende organisaties

Categories

— de waterschappen (administration of water engineering works)

— de instellingen van wetenschappelijk onderwijs vermeld in artikel 8 van de Wet op het Wetens-
chappelijk Onderwijs (1985), de academische ziekenhuizen (institutions for scientific education, as
listed in Article 8 of the Scientific Education Act (1985) (Wet op het Wetenschappelijk Onderwijs
(1985)), teaching hospitals)

In PORTUGAL :

Categories
— Estabelecimentos Piblicos de Ensino, investigagio Cientifica ¢ Satide (public establishments for
education, scientific research and health)

— Institutos Publicos sem caracter comercial ou industrial (public institutions without commercial or
industrial character)

— Fundag¢bes Publicas (public foundations)

— AdministragSes Gerais e Juntas Autondmas (general administration bodies and independent coun-
cils)
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XII.

In the UNITED KINGDOM :
Bodies

— National Rivers Authority

— National Research Development Corporation
— Universities Funding Council

— Polytechnics and Colleges Funding Council
— Central Blood Laboratory Service

— Health And Safety Executive

— Northern Ireland Housing Executive

— Public Health Laboratory Service

— Scottish Homes

— Commission for the New Towns

— Design Council

— ‘Arbitration, Conciliation and Advisory Service
— Cardiff Bay Development Corporation

— Development Board for Rural Wales

— London Docklands Development Corporation
— Merseyside Development Corporation

— English industrial Estates Corporation

— Scottish Development Agency

— Urban Development Corporation

— Welsh Development Agency

Categories

— Education authorities

— Research councils

— National health service authorities
— New town corporations

— Fire authorities

— Police authorities’

7/
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(Acts whose publication is not obligatory)

COUNCIL

COUNCIL DIRECTIVE
. of 21 December 1976

coordinating procedures for the award of phblic supply contracts

(77/62/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the
European Economic Community, and in particular
Article 100 thereof,

Having regard to the proposal from the Commission,

Having tegard to the opinion of the European
Parliament (),

Having regard to the opinion of the Economic and
Social Committee (),

Whereas restrictions on the free movement of goods
in respect of public supplies are prohibited by the
terms of Articles 30 et seq. of the Treaty;

Whereas that prohibition should be supplemented by
the coordination of the procedures relating to public
supply contracts in order, by introducing equal
condidons of competition for such contracts in all the
Member States, to ensurc a degree of transparency
allowing the observance of this prohibition to be
betrer supervised;

() OJ No C46,9.5.1972, p. 34.
() OJ No C 30, 25.3. 1972, p. 17.

Whereas access to public supply contracts for
products originating in countries other than the
Member States is the subject of the Council
resolution of 21 December 1976 (3) and of the
Commission statement of 21 December 1976 (4);

Whereas, in the case of public works contracts,
coordination was based on certain principles relating
to the prohibition of technical specifications having a
discriminatory effect, to the advertising of contracts
throughout the Community, to the fixing of objective
criteria as to entitlement to compete for contracts and
the introduction of a joint supervision procedure to
ensure observance of these principles; whereas this
method and these principles should be applied
likewise to public supply contracts with adjustments
to take account of the individual character of the
contracts in question;

Whereas this Directive does not prevent the
application, in particular, of Articles 36 and 223 of
the Treaty;

Whereas the bodies currently administering transport
services in the Member States are governed in some
cases by public law, in others by private law;

(*) OJNoC11,15.1.1977, p. 1.
(Y OJ No C 11, 15. 1. 1977, p. 2.
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whereas, in accordance with the objectives of the
common transport policy equality of treatment should
be ensured not only between separate undertakings
concerned with the same mode of transport but also
between such undertakings and undertakings
concerned with other modes of transport;

Whereas, pending the drafting of measures for
coordinating the procedures applicable to transport
bodies and in view of the said special circumstances,
those authorities referred to above, which by reason
of their legal status would fall within it, should be
excluded from the scope of the Directive;

Whereas it is necessary to avoid subjecting the
production, distribution and transmission or
transport services for water and energy and
teleccommunications  services to  different supply
contract systems, depending on whether they come
under the State, regional or local authorities or other
legal persons governed by public law or whether they
have separate legal personality; whereas it is
therefore necessary to exclude from the scope of the
Directive those services referred to above which by
reason of their legal status would fall within its scope
until such time as a final solution can be adopted in
the light of experience;

Whereas provision must' be made for exceptional
cases where measures concerning the coordination of
procedures may not necessarily be applied, but such
cases must be expressly limited;

Whereas supply contracts of less than 200 000
European units of account can be exempted,
inasmuch as their impact on competition is limited;

Whereas by Decision No 3289/75/ECSC of 18 Decem-
ber 1975 (1) the Commission, with the assent of the
Council, defined a European unit of account which
represents an average value of the variations in the
currencies of the Member States; whereas the value
of this unit of account in each of the currencies of the
Member States is determined daily; whereas its use
sor the purposes of the Directive requires that a
reference date be fixed;

Whereas to ensure development of effective
competition in the field of public contracts it is

1) OJ No L 327, 19. 12. 1975, p. 4.

necessary that contract notices drawn up by the
contracting  authorities of Member States be
advertised throughout the Community; whereas the
information contained in these notices must enable
suppliers established in the Community to determine
whether the proposed contracts are of interest to
them; whereas for this purpose it is appropriate to
give them adequate information about the goods to
be supplied; whereas, more particularly in restricted
procedures, advertisement is intended to enable
suppliers of Member States to express their interest in
contracts by seeking from the contracting authoritics
invitations to tender under the required conditions;

Whereas additional information concerning contracts
must, as is customary in the Member States, be given
in the contract documents for each contract or in an
equivalent document;

Whereas, as indicated in the Council resolution of 21
December 1976 (), the Directive will be reviewed
and may be revised,

HAS ADOPTED THIS DIRECTIVE:

TITLE 1
General provisions

Article 1
For the purpose of this Directive:

(a) ‘public supply contracts’ shall be contracts for
pecuniary consideration concluded in writing
between a supplier (a natural or legal person) and
one of the contracting authorities defined in (b)
below for delivery of the products. Such delivery
may in addition include siting and installation
operations;

(b) ‘contracting authorities’ shall be the State,
regional or local authorities and the legal persons
governed by public law or, in Member States
where the latter are unknown, bodies
corresponding thereto as specified in Annex I;

(c) a supplier who submits a tender shall be
designated by the term ‘tenderer’, and one who
has sought an_invitation to take part in a
restricted procedure by the term ‘candidate’.

(*) OJ No C 11, 15. 1. 1977, p. 3.
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Article 2

1. In awarding public supply contracts,” the
contracting authorities shall apply their national
procedures, adapted to this Directive.

L

2. This Directive shall not apply to:

(a) public supply contracts awarded by bodies which
administer transport services;

(b) public supply contracts awa rded by bodies which
administer’ production,  distribution  and
transmlssxon or transport Sel'VlCCS fOl' water or
energy and telecommunications services.

3. When the State, a regnonal or local authority or
one of the legal persons. govemed by public law or
corresponding bodies specified in Annex I grants to a
body other than the c¢ontracting authority —
regardless of jts legal status — special or exclusive
rights to engage in a. public service activity, the
instrument granting this right shall stipulate that the
body in question must observe the principle of
non-discrimination by nationality when awarding
public supply contracts to third parties.

Article 3

This Directive shall not apply to public contracts
governed by different procedural rules and awarded:

(a) pursuant to an international agreement concluded
between a Member State and one or more
non-member countries and covering supplies
irtended for the joint implementation or
exploitation of a project by the signatory States;
everv agreement shall be communicated to the
Commission, which may consult the Advisory
Committee for Public Contracts set up by
Decision 71/306/EEC ('), as amended by
Decision 77/63/EEC (2);

(b) to undertakings in a Member State or a
non-member country in pursuance of an
international agreement relating to the stationing
o troops;

i

rurszant to the particular procedure of an
international organization.

() OJ No L 185, 16. 8. 1971, p. 15.
{*) Sez page 15 of this Official Journal.

Article 4

1. National procedures whereby any interested

supplier may tender shall be subject to the provisions

relating to ‘open procedures’ within the meaning of
this Directive (Articles 7 to 10, 13, 17, 18 and 20 10
25).

2. National procedures whereby . suppliers may
tender only if invited to do so by the contracting
authorities shall be subject to the provisions relating
to ‘restricted procedures’ within the meaning of this
Directive (Articles 7 t0 9, 11, 12, 14, 15 and 17 to 25).

3. Contracts awarded in the qaécs referred to in
Article 6 shall be subject to the provisions of Article
7 only. :

v

Article §

1. (a) The provisions of Titles II, IIl and IV and of
Article 6 shall apply, under the conditions laid
down in Article 4, to public supply contracts
whose estimated value net of VAT is not less
than 200 000 European units of account.

(b) The European unit of account shall be that

defined by Decision No 3289/75/ECSC.

{c) The exchange value in national currencies to
be applied shall be the average of the daily
value of these currencies over the preceding 12
months calculated on the last day of October
every two years, with effect from the
following 1 January. This exchange value,
calculated by the Commission, shall be
published in' the Official Journal of the
European Communities during the first days
of November.

(d) The method of calculation laid down in
subparagraph (c) shall be examined, on the
Commission’s initiative, within the Advisory
Committee for Public Contracts nwo years
after its initial application.

(¢) This method shall in any event be reviewed
once the Council has acted on the proposal
for a Regulation, submitted by the
Commission, applying the European unit of
account (EUA) to the general budget of the
European Communities and to the legal acts
adopted by the institutions.

2. In the case of regular supply contracts or of
contracts which are to be renewed within a given
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time the aggregate cost during the 12 months
following first delivery or during the term of the
contract where this is greater than 12 months must be
taken as the basis for the application of paragraph 1.

3. If a proposed purchase of supplies of the same
type may lead to contracts being awarded at the same
tme in separate parts, the estimated value of the sum
total of these parts must be taken as the basis for the
application of paragraph 1.

4. No purchase requirement for a certain quantity
of supplies may be split up with the intention of
avoiding the application of this Article.

Article 6

1.  Contracting authorities may award their supply
contracts without applying the procedures referred to
in Article 4 (1) and (2) in the following casas:

{a) in the absence of tenders, or in the event of
irregular tenders following adoption of one of
the procedures laid down in this Directive, or in
the event of tenders which are unacceptable
under national provisions that are in accordance
with the provisions of Title IV, in so far as the
original terms for the contract are not
substantially altered;

(b) when, for technical or artistic reasons, or for
reasons connected with protection of exclusive
rights, the goods supplied may be manufactured
or delivered only by a particular supplier;

where the articles involved are manufactured
purely for purposes of research, experiment,
study or development; ’

d

Py

in so far as is strictly necessary when, for reasons
of extreme urgency brought about by events
unforeseeable by the contracting authorities, the
time limit laid down in the procedures covered
by Article 4 (1) and (2) cannot be kept;

‘e} for additional deliveries by the original supplier
which are intended either as part replacement of
normal supplies or installations, or as the
extension of existing supplies or installations
where a change of supplier would compel the
contracting authority to purchase equipment
having different technical characteristics which

would result in incompatability or disproportion-
ate technical difficulties of operation or
maintenance;

(f) for goods quoted and purchased on a commodity
market in the Community;

{(g) when supplies are declared secret or when their
delivery must be accompanied by special security
measures in accordance with the provisions laid
down by law, regulation or administrative action
in force in the Member State concerned, or when
the protection of the basic interests of that State’s
security so requires;

(h) for equipment supply contracts in the field of
data-processing, and subject to any decisions of
the Council taken on a proposal from the
Commission and * defining the categories of
material to which the present exception does not
apply. There can no longer be recourse to the
present exception after 1 January 1981 other
than by a decision of the Council taken on a
proposal from the Commission to modify this
date.

2. Before the end of Junc of each year, Member
States shall send the Commission a statement of the
number and total value of contracts awarded in the
preceding calendar year on the basis of provisions (a)
to (f) of paragraph 1, at least as regards contracts
awarded by States, Linder, regions, provinces or
departments, Member States shall, as far as possible,
classify the contracts awarded according to each of
the categories in the foregoing provisions.

TITLE 1l

Common rules in the technical field

Article 7

1. The technical specifications defined in Annex 11
and the description of testing, checking and
acceptance methods shall figure in the general or the
contractual documents relating to each contract. Such
technical specifications may be defined by reference to
appropriate standards.

In this case it is appropriate to make reference, in
order of preference, to:



o : N -
HERN N RN Y]

.77 Official Journal of the European Communities

No L 13/5

1. Community standards which are binding by virtue
of an act of the Communities;

2. other Community standards (in particular ECSC
standards) or European standards (in particular
ESC and CENELEC standards) accepted by the
country of the contracting authority;

international standards accepted by the country of
the contracting authority (in particular ISO and
1EC standards);

w

4. the national standards of the country of the
contracting authority;

5. any other standard.

(28]

Unless such specifications are justified by the
subject of the contract, Member States shall prohibit
the introduction into the contractual clauses relating
to a given contract of technical specifications which
mention goods of a specific make or source or of a
particular process and which have the effect of
favouring or eliminating certain undertakings or
products. In particular, the indication of trade marks,
patents, types or specific origin or productions shall
be prohibited; however, such an indication
accompanied by the words ‘or equivalent® shall be
authorized where the subject of the contract cannot
otherwise be described by specifications which are
sufficendy precise and  fully intelligible to all
concerned.

Article 8

When projects are put up for competition or when
invitations to tender permit tenderers to submit
variations on a project of the administration, the
contracting authorities may not reject a tender solely
on the grounds thar it has been drawn up by means
of different technical calculations from those used in
the country where the contract is being awarded,
provided that the tender accords with the terms and
conditions of the contract documents, Tenderers must
include with their tenders all the evidence needed for
examining  the project and  must supply any
additionsl  explanations  which  the  contracting
authoriries consider necessary.

TITLE 1l
Common advertising rules
Article 9

1.  Conrtracting authoritics who wish to award a
public supply contract by open or restricted

procedure shall make known their intention by
means of a noticc.

2. Such notice shall be sent as soon as possible by
thc most appropriate channels to the Office for
Official Publications of the European Communitics
and shall be published in full in the Official Journal
of the European Communities in the official
languages of the Communities, the original text alone
being authentic. It shall be drawn up in accordance
with the models given in Annex 1.

3. Under the accelerated procedure provided for in
Article 12, the notice shall be published, in its
original language only, in all editions of the Official
Journal of the European Communities.

4. The notice referred to in the preceding
paragraphs shall be published in the Official Journal
of the European Communities not later than nine
days after the date of dispatch and, in the case of the
accelerated procedure provided for in Article 12, not
later than five days after that date,

5. The notice shall not be published in the Official
Journals or in the press of the country of the
contracting authorities before the date of its dispatch,
and it shall mention this date. It shall not contain
information other than that published in the Official
Journal of the European Communities.

6. The contracting authorities must be able to
supply evidence of the date of dispatch.

7.  The cost of the publication of notices in the
Official Journal of the European Communities shall
be borne by the Communitiecs. No notice may be
longer than one page of the Journal; that is to say,
approximately 650 words. Notices shall be drawn up
in accordance with the model notices contained in
Annex Ul Every edition of the Official Journal of the
European Communities which contains a notice or
notices shall reproduce the model notice or notice on
which the published notice or notices are based.

Article 10

1. In open procedure, the tme limit for the receipe
of tenders fixed by the contracting authorities shall be
not less than 36 days from the date of dispatch of the
notice.



BETRAREIBUTOM - BES . BBHBHIL B s R B

50

No L 13/6

Official Journal of the European Communities

D R O ARSI D3R U R BE S B b RS SR SRS SRR R R R

15.1.77

2.  Provided they have been requested in good
time, the contract documents and supporting
documents must be sent to the suppliers by the
contracting authorities or competent departments
within four working days of receiving their
application.

3. Provided it has been requested in good time,
additional information relating to the contract
documents must be supplied by the contracting
authorities not later than six days before the final
date fixed for receipt of tenders.

4.  Where tenders can only be made after a visit to
the site or after on-the-spot  inspection of the
documents supporting the contract documents, the
time limit laid down in paragraph 1 shall be extended
accordingly.

Atrticle 11

1. In restricted procedures, the' time limit for
receipt of requests to participate fixed by the
contracting authorities shall be not less than 21 days
from the date of dispatch of the notice. -

2. The contracting authorities shall simultaneously
and in writing invite all successful candidates to
submit their tenders. The letter of invitation shall be
accompanicd by the contract documents and
supporting documents.

3. The time limit for the receipt of tenders fixed by
the contracting authorities shall be not less than 21
davs from the date of dispatch of the written
invitation.

4. Provided it has been requested in good time,
additional information relating to the contract
documents must be supplied by the contracting
authorities not less than six days before the final date
tixed for receipt of tenders.

5. Applications to be invited to compete and
invitations to do so may be transmitted by letter,
telegram, telex or telephone; if by one of the last
three, they must be confirmed by lecter.

6. Where tenders can only be made after a visit to
the site or after on-the spot inspection of the
documents supporting the contract documents, the
ume limit laid down in paragraph 3 shall be extended
accordingly.

Article 12

1. In cases where urgency renders impracticable
the time limits laid down in Article 11, the
contracting authorities may fix the followmg time
limits:

(a) a time limit for the receipt of requests to
participate which shall be not less than 12 days
from the date of dispatch of the notice;

(b) a time limit for the receipt of tenders which shall
be not less than 10 days from the date of the
invitation to tender.

2. Provided it has been requested in good time,
additional information . relating to the contract
documents must be supplied by the contracting
authorities not less than four days before the final
date fixed for the receipt of tenders.

3. Requests for participation in contracts and
invitations to tender must be made by the most rapid
means of communication possible. When requests to
participate are made by telegram, telex or telephone,
they must be confirmed in writing.

Article 13

In open procedures the notice shall include at least
the following information:

(a) the date of dispatch to the Office for Official
Publications of the European Communities;

(b) the award procedure chosen;

{c) the place of delivery, the nature and quantity of
the goods to be supplied, and, if the contract is
divided in several parts, whether suppliers have
the possibility of tendering for some and/or all
of the goods required;

(d) any time limit for delivery;

(e) the address, telephone number and,' where
applicable, the telegraphic address and telex
number of the contracting authority;

(f) the address of the service from which the relevant
documents may be requested and the final date
for making such a request; also the amount and
terms of payment of any sum payable for such
documents;
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(g) the final date for receipts of tenders, the address
to which they must be sent and the language or
languages in which they must be drawn up;

(h) the persons authorized to be present at the
opening of tenders and the date, time and place
of this opening:

(i) information about deposits and any other
guarantees, whatever their form, which may be
required by the contracting authorities;

() the main terms concerning financing and
payment and/or references to the provisions laid
down by law or regulation in which these are
contained; )

(k) in application of Article 18, the specific legal
form which the grouping of supplicrs may be
. required to take if awarded the contract;

() the information and formalities necessary for an
appraisal of the minimum cconomic and
technical  standards  which  the  contracting
authorities requirc of suppliers for their selection;
these requirements may not be other than thosc
referred to in Articles 20, 22 and 23;

(m) the period during which tenderers shall be bound
to keep their tenders open.

Article 14

In restricted procedures, the notice shall include at
lcast the tollowing information:

{a) the information given in Article 13 (a), (b), (c).
). w¢) and (k);

(b) the final date for receipt of requests to
partivipate, the address to which they must be
sent and the language or languages in which they
mnus: be written;

(¢) the final date on which invitations to tender shall
be 1ssued by the contracting authoriry;

{d) the information to be given in the request to
participate, in the form of statements which can
latez be checked, concerning the supplier's
personal  position, and  the information and
tormualities necessary for an appraisal of the
mimmum  economic and  technical  standards
which the contracting authorities require  of
suppliers for their sclection; these requirements
mav not be other than those referred to in Articles
20022 and 23,

Article 1§

An invitation to tender under restricted procedures
shall include at least the following information:

() the information given in Article 13 (f), (g), (h,
(), (4) and (m);

(b) a reference to the natice mentioned in Article 14;

{¢) an indication of any documents to be annexed,
cither to support the verifiable statements
furnished by the candidate in accordance with
Article 14 (d), or to supplement the information
provided for in that Article under the conditions
laid down in Articles 22 and 23;

(d) the criteria for the award of the contract if these
are not given in the notice.

Article 16

The contracting authorities may publish in the
Official Journal of the European Communities
notices of public supply contracts which are not
subjccr to compulsory advertising measures provided
for in this Directive, where the value of such
contracts is not less than 100 000 Europcan units of
account.

TITLE 1V

Common rules on participation

Article 17

1. Contracts shall be awarded on the basis of the
criteria laid down in Chapter 2 of this Title after the
suitability of suppliers not excluded under Article 20
has been checked. Checks shall be carried out by the
contracting authorities in accordance with the criteria
of economic, financial and technical capacity referred
to in Articles 22 to 24.

2. The contracting authoritics shall respect fully
the confidential nature of any information furnished
by the suppliers.

Article 18

Tenders may be submitted by groupings of suppliers.
These groupings shall not be required 1o assume a
specific legal form in order to submit the tender;
however, the grouping selected may be required to do

g/
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so if it is awarded the contract, to the extent that this
change is necessary for the satisfactory performance
of the contract.

Article 19

1. In restricted procedures the contracting
authorities shall on the basis of the information given
in accordance with Article 14 (d) select from among
the candidates eligible under Articles 20 to 24 thosc
whom they will invite to tender.

2. Each Member State shall ensure that its
contracting authorities issue invitations to those
suppliers of other Member States who satisfy the
necessary requirements under the same conditions as
to its national suppliers.

Chapter 1

Criteria for qualitative selection

Article 20

1. Any supplier may be excluded from

participation in the contract who:

1 is bankrupt or is being wound up, whose affairs
are being administered by the court, who has
entered into an arrangement with creditors,
whose business activities have been suspended or
who is in any analogous situation arising from a
similar procedure under national laws and
regulations;

b

is the subject of proceedings for a declaration of
bankruptcy, for an order for compulsory winding
up or administration by the court or for an
arrangement with creditors or is the subject of
any other similar proceedings under national
laws or regulations;

) has been convicted of an offence concerning his
professional conduct by a judgment which has
the force of res judicata;

Jd) has been guilty of grave professional misconduct
proven by any means which the contracting
authorities can prove;

¢} has not fulfilled obligations relating to the
payment of social security contributions in
accordance with the statutory provisions of the
country in which he is established or those of the
country of the contracting authority;

has not fulfilled obligations relating to the
payment of taxes in accordance with the
statutory provisions of the country in which he is

e

cstablished or those of the country of the
contracting authority;

(g) is guilty of scrious misrepresentation  in
supplying the information required under this
Chapter.

2. Wkere the contracting authority requires of the
supplicr proof that none of the cases quoted in (a),
(b), (), (¢) or {f) of paragraph 1 applies to him, it
shall accept as sufficient evidence:

— for (a), (b) or (c), the production of an extract
from the ‘judicial record’ or, failing this, of an
equivalent document issued by a judicial or
administrative authority in the country of origin
or in the country whence that person comes
showing that none of these cases applies to the
supplier;

— for (¢) or (f), a certificate issued by the competent
authority in the Member Statc concerned.

3. Where the country in question does not issuc
such documents or certificates or where these do not
cover all the cases quoted in (a), (b) or (c) of
paragraph 1, they may be replaced by a declaration
on oath made by thc person concerned before a
judicial or administrative authority, a notary or any
other competent authority in the Member State
concerned. In Member States where there is no
provision for declaration on oath it may be replaced
by a solemn declaration. The competent authority or
notary shall issuc a certificate  attesting  the
authenticity of the declaration on oath or solemn
declaration.

4. Member Statcs shall, within the time limit laid
down in Article 30 designate the authorities and
bodics competent to issue these documents and shall
forthwith inform the other Member States and the
Commission thereof,

Article 21

Any supplier wishing to take part in a public
supply contract may be requested to prove his
enrolment in the professional or trade register under
the conditions laid down by the laws of the
Community country in which he is established: in
Germany on the Handelsregister or Handwerksrolle;
in Belgium on the registre du commerce/Han-
delsregister; in Denmark on the Aktieselskabs-
Registret, Forenings-Registret or Handelsregistrer; in
France on the registre du commerce and répertoire
des métiers; in Italy on the registro della camera di
commercio, industria, agricoltura e artigianato or
registro  delle  commissioni  provinciali  per
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I'artigianato; in Luxembourg on the registre aux
firmes and the role de la chambre des métiers, and
in the Nctherlands on the Handelsregister. In the
United Kingdom and Ireland the supplicr may be
requested to show that he is certified as incorporated
or registered by the Registrar of Companics or the
Registrar of Friendly Societies or, if he is not so
certified, by providing a certificate of a declaration
on oath thar he is carrying on business in the trade in
question in the country in which he is established, at
a specific place of business and under a specific
trading name.

Article 22

1. Proof of the supplier’s financial and economic
standing may, as a general rule, be furnished by one
or more of the following references:

{(a) appropriate statements from bankers;

(b} submission of the undertaking’s balance-sheets or
extracts therefrom;

(c) a statement of the undertaking’s overall turnover
and its turnover in respect of the goods to which
the contract relates for the three previous
financial years.

2. The contracting authoritics shall specify in the
notice or in the invitation to tender which reference
or reterences they have chosen and which references
other than those mentioned under paragraph 1 are to
be produced.

3. It for any valid reason, the supplier is unable to
provide the references requested by the contracting
authority, he may prove his economic and financial
standing by any other document which the
contracting authority considers appropriate.

Article 23

I.  Evidence of the supplier’s technical capacity

may be furnished by one or more of the following
means according to the nature, quantity and purposc
of the goods 1o be supplied:

121 list of the principal deliveries effected in the
rast three years, with the sums, dates and
recipients, public or private, involved:

— where 10 public authorities awarding
contracts, evidence to be in the form of
certificates issued or countersigned by the
competent authority;

— where to private purchasers, delivery to be
certified by the purchaser or, failing this,

simply declared by the supplier to have been
effected;

(b) a description of the undertaking’s technical
facilities, its measures for ensuring quality and its
study and research facilities;

(c) indication of the technicians or technical bodies
involved, whether or not belonging directly to
the undertaking, especially those responsible for
quality control;

(d) samples, description and/or photographs of the
products to be supplied, the authenticity of
which must be certified if the contracting
authority so requests;

(e) certificates drawn up by official quality control
institutes or agencies of recognized competence
attesting conformity to certain specifications or
standards of goods clearly identified by
references to specifications or standards;

(f) where the goods to be supplied are complex or,
exceptionally, are required for a special purpose,
a check carried out by the contracting authorities
or on their behalf by a competent official body of
the country in which the supplier is established,
subject to that body’s agreement, on the
production capacities of the supplier and if
necessary on his study and research facilities and
quality control measures.

2. The contracting authority shall specify in the
notice which references he wishes to receive.

3.  The extent of the information referred to in
paragraph 1 must be confined to the subject of the
contract and the contracting authority must take into
consideration the legitimate interests of the supplier
as regards the protection of the technical secrets of
his undertaking.

Article 24

Within the limits of Articles 20 to 23 the contracting
authority may invite the suppliers to supplement the
certificates and documents submitted or to clarify
them.

Chapter 2

Criteria for the award of contracts

Article 25

1. The criteria on which the contracting authority
shall base the award of contracts shall be:

T P

83



BRI e s S BE G BB i B ¢

84

RPN NN

NoL 13/10

Official ‘Journal of the Europcan Communities

¢ ol ey
e 3

15.1.77

(a) either the lowest price only;

(b) or, when the award is made to the most
economically advantageous tender,  various
criteria according to the contract in question: c.g.
price, delivery date, running costs cost-cffec-
tiveness, quality, aesthctic and  functional
characteristics, technical merit, after-sales service
and technical assistance.

2. In the latter instance, the contracting authoritics

shall state in the contract documents or in the
contract notice all the criteria they intend to apply to
the award where possible in descending order of
importance. ’

3. The Italian ‘anonymous envelope’ procedure
may be retained for a period of three years following
expiry of the time limit laid down in Article 30.

4. Paragraph 1 shall not apply when a Member
State bases the award of contracts on other criteria
within the framework of rules existing at the time
this Directive is adopted, whose aim is to give
preference to certain tenderers, on conditions that the
rules invoked are compatible with the Treaty.

5. If, for a given contract, tenders are obviously
abnormally low in relation to the goods to be
supplied, the contracting authority shall examine the
details of the tenders before deciding to whom it will
award the contract. For this purpose it shall request
the tenderer to furnish the necessary cexplanations
anJd, where appropriate, it shall indicate which parts
it finds unacceptable.

6. The result of the examination referred to in
paragraph 5 shall. be taken into account when the
contract is awarded.

If the documents relating to the contract
peovide for its award at the lowest price tendered,
the contracting authority must justify the rejection of
tenders which it considers to be too low to the
Advisory Committee for Public Contracts.

TITLE V

Final provisions

Article 26

This Directive shall not prevent the implementation
of provisions contained in Italian Law No 835 of 6
October 1950 (Official Gazette No 245 of 24 October

1950 of the dtalian Republic) and in modifications
thereto in force on the date on which this Directive is
adopted;  this s without  prejudice  to the
compatibility of these provisions with the Treary.

Article 27

1. Member States shall inform the Commission of
national provisions covered by Articles 25 (4) and 26
and of the rules for applying them.

2. Member States concerned shall forward to the
Commission, initially 30 months after notification of
the Directive and thereafter cvery year, a report
describing the implementation of these provisions.
The reports shall be submitted to the Advisory
Committee for Public Contracts.

Article 28

The calculation of all the time limits laid down in
this Directive shall be made in accordance with
Council Regulation (EEC, Euratom) No 1182/71 of 3
June 1971 determining the rules applicable to
periods, dates and time limits (*).

Article 29

1.  In order to allow assessment of the results of
applying the Directive, Member States shall forward
an annual statistical report to the Commission on the
contracts awarded by the central or federal
contracting authorities in  accordance with this
Directive, the first one to be submitted 30 months
after notification of the Directive. The Commission
shall determine the nature of the statistical
information after consulting the Advisory Committee
for Public Contracts.

2. Taking into account in particular the outcome
of the multlateral trade  negotiations, the
Commission shall, after consulting the Advisory
Committee for Public Contracts, determine the

extent, brecakdown and arrangements for the
publication of this statistical report.
3. The Commission may request information

concerning contracts awarded by other authorities
which are entitled to award contracts and which are
subject to the Directive with a view to discussing

(") O)J No L. 124.8.6.1971, p. 1.
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contracts in the Advisory Committece for Public or administrative provisions, which they adopt in the

Contracts.
the Commission.

Article 30 Article 32

Member States shall adopt the measures necessary to
comply with this Directive within 18 months of its
notification and shall forthwith inform the

This Directive is addressed to the Member States.

Commission thereof. Done at Brussels, 21 December 1976.
Article 31 For the Council
Member States shall ensure that the texts of the basic The President
provisions of domestic law, whether laws, regulations ' A. P. LM, M. van der STEE
‘ ANNEX1..

LIST OF LEGAL PERSONS GOVERNED BY PUBLIC LAW AND BODIES CORRESPONDING
THERETO REFERRED TO IN ARTICLE 1 (b}

I. In all Member States:

associations governed by public law or bodies corresponding thereto formed by regional
or local authorities, e.g. ‘associations de communes’, ‘syndicats de communes’, ‘Gemeinde-
verbinde’, etc. ‘

1. In Germany:
the ‘bundesunmittelbaren Korperschaften, Anstalten und Stiftungen des 6ffentlichen Rechts’;
the ‘landesunmittelbaren Korperschaften, Anstalten und Stiftungen des &6ffentlichen
Rechts’ subject to State budgetary supervision.

L. In Belgium:
— ‘le Fonds des Routes 1955-1969' — *het Wegenfonds’,
— ‘la Régie des Voies Aériennes’ — ‘de Regie der luchtwegen’,
— public social assistance centres,
— church councils,

— ‘I'Office Régulateur de la Navigation Intérieure’ — ‘de Dienst voor regeling van de
binnenvaart’,

— ‘la Régie des services frigorifiques de PEtat belge’ — ‘de Regie der Belgische Rijkskoel- en
Vriesdiensten’.
IV. In Denmark:

‘andre forvaltningssubjekter’.

V. In France:
— administrative public bodies at national, regional, departmental and local levels,

— universities, public scientific and cultural bodies and other establishments as defined by
the Law setting out guidelines for Higher Education No 68-978 of 12 November 1968

field covered by this Directive, are communicated to
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VI In Ireland:

other public authorities whose public supply contracts are subject to control by the State.

VIL In Italy:

— State universitics, State university institutes, consortia for university development works,

— higher scientific and cultural institutes, astronomical, astrophysical, gcophysical or
vulcanological observatories,

— the ‘Enti di riforma fondiaria’,

— welfare and benevolent institutes of all kinds.

VIIL. In Luxembourg:
public bodies subject to control by the Government, by an association of municipal
corporations or by a municipal corporation.

1X. In the Netherlands:

— the ‘Waterschappen’,

— the ‘instellingen van wetenschappelijk onderwijs vermeld in Article 15 van de Wet op het
Wetenschappelijk Onderwijs (1960)’, the ‘academische ziekenhuizen’,

— the ‘Nederlandse Centrale Organisatie voor toegepast natuurwetenschappelijk Onder-
zoek (TNO)’ and its dependent organizations.

x

In the United Kingdom:

~— Education Authorities,

— Fire Authorities,

— National Health Service Authorities,
— Police Authorities,

— Commission for the New Towns,

— New Towns Corporations,

— Scottish Special Housing Association,

— Northern Ireland Housing Executive.

ANNEX 1l

TECHNICAL SPECIFICATIONS WITHIN THE MEANING OF THIS DIRECTIVE

Within the meaning of this Dircctive, technical specifications in the field of public supply contracts
shall comprise all the technical requirements given in the contract documents which permit an
objective description of a material, product or supply (especially quality, performance) so that that
material, product or supply fulfils the purpose for which it is intended by the contracting
authority.

The technical specifications shall include all the relevant mechanical, physical and chemical
properties, the classifications and standards, and the test, inspection and acceptance conditions
for supplies or the materials and parts which they involve, in so far as they are required by the
contracting authority. A sample of the material or part to be supplicd may be provided in
addition to or in substitution for the technical specifications.
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ANNEX 1l
MODEL NOTICES OF SUPPLY CONTRACTS
A. Open procedures
1. The name, address, telephone number and, where applicable, telegraphic address and telex number of the contracting

(23

authority (Acticle 13 (e)):

-

. The award procedure chosen (Article 13 (b)):

. (a) The place of delivery (Article 13 (c)):

(b) The nature and quantity of goods to be supplied (Article 13 (c)):
(¢} Whether suppliers can tender for some and/or all of the goods required (Article 13 (c)):

. Any time limit for delivery (Article 13 (d)):

(a) Name and address of the service from which the relevant documents may be requested (Article 13 (f)):
(b) The final date for making such request (Article 13 (f)):

(c) Where applicable, the amount and terms of payment of any sum payable for such documents (Article 13 (f)):

. (a) The final date for receipt of tenders (Article 13 (g)):

(b} The address to which they must be sent (Article 13 (g)):

(c) The language or languages in which they must be drawn up (Article 13 (g)):

. (a) The persons authorized to be present at the opening of tenders (Article 13 (h)):

(b} The date, time and blace of this opening (Article 13 (h)):

. Any deposits and guarantees required (Article 13 (i)):
. The main terms concerning financing and payment and/or references to the provisions regulating these (Article 13 (j)):
. Where applicable, the legal form to be taken by the grouping of suppliers winning the contract (Article 13 (k)):

]

. The information and formalities necessary for an appraisal of the minimum economic and technical standards required

of the supplier (Article 13 (I)):

. The period during which the tenderer is bound to keep open his tender (Article 13 (m)):

. The criteria for the award of the contract. Criteria other than that of the lowest price shall be mentioned if they do not

appear in the contract documents (Article 25):

. Other information:

. The date of dispatch of the notice (Article 13 (a)):
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B. Restricted procedures

1. The name, address, telephone number and, where applicable, telegraphic address and telex number of the contracting
authority (Article 14 (a)): :

2. The award procedure chosen (Article 14 (a)):

3. (a) , The place of delivery (Article 14 (a)):
(b) The nature and.quantity of goods to be supplied (Article 14 (a)):

(c) Whether suppliers can tender for some and/or all of the goods required (Article 14 (a)):
4. Any time limit for delivery (Article 14 (a)):
5. Where applicable, the legal form to be assumed by the grouping of suppliers winning the contract (Article 14 (a)):

6. (a) The final date for the receipt of requests to participate (Article 14 (b)):
{b) The address to which they must be sent (Article 14 (b)):
(c) The language or languages in which they must be drawn up (Article 14 (b)):

7. The final date for the dispatch of invitations to tender (Article 14 (c)):

8. Information concerning the supplier’s personal position, and the information and formalities necessary for an appraisal of
the minimum economic and technical standards required of him (Article 14 (d)): ’

9. The criteria for the award of the contract if these are not stated in the invitation to tender (Article 15 (d)):
10. Other information:

11. The date of dispatch of the notice (Article 14 (a)):




18. 8. 80

Official Journal of the European Communities

No L 215/1

(Acts whose publication is not obligatory)

COUNCIL

COUNCIL DIRECTIVE
of 22 July 1980

adapting and supplementing in respect of certain contracting authorities Directive
77/62/EEC coordinating procedures for the award of public supply contracts

(80/767/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Fconomic Community, and in particular Article 100
thereof,

Having regard 10 the proposal from the Commission (1),

Having regard to the opinion of the European
Parliament (?),

Having regard to the opinion of the Economic and
Social Committee (3),

Whereas by its Decision 80/271/EEC concerning the
conclusion of the Mulrlateral Agreements resulring
from the 1973 to 1979 trade negotianons (4) the
Council approved on behalf of the European Economic
Community inter alia the Agreement on government
procurement, hereinafter referred to as ‘the Agreement’,
the purpose of which is to establish an international
framework of balanced rights and obligations with
respect 10 government procurement with a view to
achieving liberalization and expansion of world trade;

(") O] No C 287, 17. 11. 1979, p. 9.
(3) OF No € 117, 12, 5. 1980, p. 87.
(%) OJ No € 182, 21. 7. 1980, p. 8.
() O No L 71, 17. 3. 1980, p. 1.

Whereas the provisions of the Agreement will also apply
to relations between Member States;

Whereas Directive 77/62/EEC (%) coordinated the
national procedures relating to public supply contracts
in order to introduce equal conditions of competition
for such contracts in all the Member States;

Whereas, in view of the intcrnational rights and
commitments devolving on the Community as a result
of the acceptance of the Agreement, the arrangements to
be applied to tenderers and products from signatory
third countries are those defined by that Agreement;

Whereas, certain provisions of the Agreement introduce
more favourable conditions for tenderers than those laid
down in Directive 77/62/EEC;

Whereas, when contracts are awarded by contracting
authorities within the meaning of the Agreement, the
opportunities for access to Community public contracts
available under the Treaty to undertakings and products
from the Member States must be at least as favourable
as the conditions of access to public contracts within the
Communirty accorded under the arrangements contained

(%) O) Nol. 13, 15.1.1977, p. 1.

57
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in the Agrecement to undertakings and products from
third countries which are signatories to the Agreement;

Whereas it is  therefore  ecessary  to adapr and
supplement the provisions of Directive 77/62/EEC in
respect of certain contracting authonties;

Whereas the provisions of this Directive will have to be
re-examined in the hght of the way in which the
Member Stares apply this Directive and the Agreement,
and of the results of the further negotiations provided
for in Article 1X (6) of the Agreement,

HAS ADOPTED THIS DIRECTIVE:

Article 1

. For the purposes of this Directive, ‘contracting
authorities” means the cnrtities referred to in Annex |
and, to the extent that rectifications, modifications or
amendments may have been made, their successor
Cnnnes.

2 The Commission shall update Annex 1 on the basis
of any such reenfications, modifications or amendments
and shall have the updated version published in the
Official Journal of the European Communities.

Article 2

i. Inawarding public supply contracts, the contracting
authorities referred to in Article 1 shall be subject to the
" provisions of Directive 77/62/EEC save as otherwise
provided in this Directive.

2. The application of paragraph 1 to public contracts
with an estimated value net of VAT which is between
the sum laid down in Arricle 3 and 200 000 European
anits of account shall in particular be confined to:

—- purchasing contracrs,

— the products listed in Annex 11 where the contracts
are awarded by contracting authorities in the field
of defence.

In addition, such public contracts shall not be subject to
Article 9 (2) to (7) of Directive 77/62/EEC Hf the organ
used for publication under Article 'V (3) of the
Agrcement is other than the Official Journal of the
Furopean Communities.

Article 3

The value of 200 000 Furopean units of account laid
down in Arricle 5 (1) (a) of Directive 77/62/EEC shall
be replaced by 140 000 European units of account in

respect of the contracting authorities covered by this
Directive.

After consulting the Advisory Committee for Public
Contracrs, the Commission shall decide on any
adjustments to be made to the tatrer value on the basis
of the procedures adopted for determining the value in
European units of account of the amount given in

Article 1 (1) (b) of the Agreement.

The adjusted values shali be published in the Official
Jowrnal of the Evropean Commumnities.

Article 4

Article 6 (1) (f) of Dircctive 77/62/EEC shall not apply.

Article 3

The contracting authorines shall prepare a report in
writing on cach contract awarded under Article 6 (1) {a)
to (¢} of Directive 77/62/EEC. They shall ensure that
cach report contains the name of the contracting
authoritiy, the value and kind of goods purchased and
the country of origin, and a statement of whichever of
the circumstances referred to in paragraph 1 {a) to (¢)
prevailed at the time when the contract was awarded.
The report shall remain with the contracting authoriry
concerned. If needed, this information shall be supplicd
to the authorities responsible for the contracting
authority in order that it may, if required, be used by
the Commission and, through the Commission, by the
Advisory Committee tfor Public Contracts.

Article 6

1. In open procedures, the time limiat for the receipr of
tenders fixed by the contracting authorities shall be not
less than 42 days from the date of dispatch of the notice
to the bodies competent to publish such notice.

2, In restricted procedures, the tme limic for the
receipt of applications o be invired to tender fixed by
the contracting authorities shall be not less than 42 days
from the date of disparch of the notice o the bodics
competent to publish such norice.

3. The badies competent to publish the notices referred
to in paragraphs 1 and 2 shall do so nor later than
12 days after the date of dispatch of the said notices.

40
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4. In restricted procedures, the time hmit for the
receipt of tenders fixed by the contracting authorities
shall not be less than 30 days from the date of dispatch
of the written invitation.

Article 7

For the purposes of the award of public contracts by the
contracting authorities referred to in Arucle 1 (1),
Member States shail apply in their relations conditions
as favourable as those which they grant to third
countries in hmplementation of the Agreement, in
particular those w Articles V and V1 on the sclective
procedure, information and review. The Member States
shall to this end consult each other within the Advisory
Commirtee for Public Contracts on the measures to be
taken pursuant to the Agreement.

Article 8

1. The Commission shall ensure that this Directive 1s
applied in consultation with the Advisory Committee
for Public Contracts and where appropriate will submit
new proposals to the Council with the aim in particular
of harmonizing the measures taken by the Member
States for application of this Directive. These proposals
shall be made within two years of the entry into force of
this Directive.

2. The Comnussion shall review this Directive and any
new measures which' may be adopted hy virtue of

paragraph 1, having regard to the results of the further’
negotations provided for in Article IX (6) of the
Agreement and shall, if necessary, submit appropriate
proposals to the Council.

Article 9

Member States shall adopt the measures necessary to
comply with this Directive not later than 1 January
1981. They shall forthwith inform the Commission
thereof, ’

Article 10
Member States shall communicate to the Commission
the texts of the main provisions of national laws,

regulations or administrative provisions which they
adopt in the field covered by this Directive.

Article 11

This Directive is addressed to the Member States.

Done at Brussels, 22 july 1980.

For the Council
The President
G. THORN
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ANNEN |

BELGIUM

L MINISTERIAL DEPARTMENTS

Lo Services du premice mimstre
2. Ministere des affaires économiques

3. Ministére des affarres érrangéres, du conumerce extericur
et de ia coopération au développement

4. Mimsiére de ?'agriculrur-c
§. Ministere des classes moyennes
6, Ministere des communications
7. Ministere de la défense natonale
8§ Ministére Je Péducanon nationale et de la culture
9. Ministére de Pemploi cr du travail
10, Ministere des finances
11 Ministere de Pinténieur
12 Minisicre de fa justice
1 Muustire de la prévoyance socale
14, Ministere de la sante publique or de Penvironnement
15, iinistere des travaux pubiics
-~ Fonds des routes
- Fonds des bitiments

16, Régir des postes (1)

Dicnsten van de Eerste Mimster
Ministerie van Economische Zaken

Minitenie van Buitenlandse Zaken, van Buttenlandse Handel
en van Onewikkelingssamenwerking

Mumsterie van [ andbouw

Ministerie van de Middenstand

Minmisterie van Verkeerswezen

Minwtene van Landsverdediging

Minsterie van Nanonale Opvocding en Coltuur
Mimsterie van Tewerkstelling en Acbeid
Ministerie van Financién

Ministerie van Binnenlandse Zaken

Ministerie van Justitic

Ministeric van Sociale Voorzory

Ministeric van Volksgezondheid en Leefmilien

Mimsterie van Openbare Werken
-— Wegenfonds
— Gebouwenfonds

Repie der Posterijen (')

1. LIST OF MINISTRIES AND STATE DEPARTMENTS WHOSE PURCHASING 1S EFFECTED
THROUGH THE ENTITIES LISTED AT 1.

Premier ministre

Vice-premier mimstre et ministre de la fonenon publigue
Vice-premicr ministre et mimistre de Ia défense nationale
Ministre de la justice .

Ministre des affaires étrangéres

Ministre des affaires économiques

Ministee de Ja prévoyance sociale et secrétaire d*Erar aux affai-
res sociales, adjoint au ministre des affaires wallonnes
Ministre des communications

Ministre de I"éducation natonale (néerlandaise)
Ministre de I"agriculture et des classes moyennes

Ministre de la culture néerlandaise et ministre des affaires
flamandes

(") Postal business only.

Eerste Minister

Vice-Ferste Minister en Minister van Openbaar Ambe
Vice-Eerste Minister en Minister van Landsverdediging
Minister van Justitic

Minister van Buitenlandse Zaken

Minister van Feonumische Zaken

Minister van Sociale Voorzorg en Staarssecretaris voor Suciale
Zaken, tocgevoegd aan de Minister voor Waalse Aangelegen-
heden

Minister van Verkeerswezen

Minister van Nationale Opvoeding (Nederlands)

Minister van Landbouw en Middenstand -~

Minister van de Nederlandse Cultuur en Minister  voor
Viaamse Aangelegenhueden

92



18. 8. 80

Official Journal of the European Communities

No L 215/5

Ministre de I'éducation nationale (frangaise)
Ministre de la santé publique et de P'environnement
Ministre des finances

Ministre du commerce extérieur

Ministre de la coopération au développement

Ministre des postes, télégraphes et téléphones et ministre des
affaires bruxelloises (1)

Ministre des pensions

Minsstre de Femploi et du travail
Munistre de intérieur

Ministre de la politique saenuhque
Ministre de Ia culture frangaise

Mimstre  des  travaux publies ot minisne des affaires
wallonnes

Secrétaire d'Frat a I'économic régionale, adjoint an ministre des
affaires wallonnes

Secrétaire d'Frat au budger, adjoint au premier ministre, et
secréraire d’Frat 2 'économie régionale, adjoint au ministre des
affaires flamandes

Secrétaire d'Frar 3 L réforme des institutions, adjoint au pre-
nier ministre

Secrétaire d'Erat a la culture frangaise, adjoint an ministre de fa
culture frangaise

Secretaire d’Erat aux affaires économiques, adjoint au ministre
des affaires économiques, et

secrétaire d'Frar auv affaires sociales, adjoint au ministre des

Affavees Poinandes

Scurétarre d’Frat a la réforme des instirutions, adjoint auw vice-
premier minisere

Seerétaire dFrar a la culture néerdandaise, adjoine an ministre
de la culture néerlandaise, et

secrétaire d’Erar aux affaires sociales, adjoint au ministre des
affaires bruxelloises

Minister van Nationale Opvoeding (Frans)
Minister van Volksgezondheid en Leefmilicu
Minister van Financién

Minister van Buitenlandse Handel

Minister van Ontwikkelingssamenwerking:

Mimnister van Posterijen, Telegrafic en Telefonit en Minister
voor Brusselse Aangelegenheden (1) .

Minister van Pensioenen

Minister van Tewerksrelhing en Arbeid
Minister van Binnenlandse Zaken
Minister van Wetenschapsbeleid
Minister van Franse Cultour

Minister van Openbare Werken ¢n Minister voor Waalse
Aangelegenheden

Staatssecretaris voor de regionale economie, toegevoegd aan de
Minister voor Waalse Aangelegenheden

Staatsseeretaris vour de begroting, rocgevoegd aan de Eerste
Minister en Staatssecretans voor de Regionale Economie, toe-
gevoegd aan de Minister voor Viaamse Aangelegenheden

Staarssecretaris voor Institutionele Hervormingen. toegevoegd
aan de Eerste Minister

Staatssecretaris voor Franse Cultuur, tocgevoegd aan de
Minister voor Franse Cultuur

Staatssecreraris voor Economische Zaken, roegevoegd aan de
Minister voor Economische Zaken en

Staatsseeretaris  voor  Sociale Zaken, toegevoegd aan de
Minister voor Viaamse Aangelegenheden

Staatssecretaris voor lnstitutionele Hervormingen, toegevoegd
aan Je Vice-Ferste Minister

Stansecretaris voor Nederlandse Cultunr, toegevoegd aan de
Minister voor Nederlandse Cultuur en

Staatssecretaris voor Sociale Zaken, toegevoegd aon de Minis-
ter voor Brusselse Aangelegenheden

L. GOVERNMENT INSTITUTIONS

1. Régie des services frigorifiques de I'Erar belge
2. Fonds général des batiments scolaires de I'Erat

3. Fonds de construction d'institutions hospiralieres et médi-
co-sociales

4. Institug national du logement
5. Soafté nationale terricnne
6. Othee national de sécure socale

7. Institur nanonal dassurances socales pour travaillenrs
indépendants

8. Institut national d’assurance maladie-invalidité

.

(") Postal business only.

Regie der Belgische Rijkskocl- en Vriesdiensten
Gebouwenfonds voor de Rijksscholen

Fonds voor de bouw van ziekenhuizen en medisch-sociale
inrichtingen

Nationaal Instituut voor de huisvesting
Nationale landmaatschappij

.
Ryksdienst voor soviale zekerheid

Rijksinstitunt vour de socale verzekeringen der zelfstandigen

Rijksinstituut voor zickte- en invalidireitsverzckering

oa
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Y. Caisse nationale des pensions de retraite et de survie Rijkskus voor de rust- en overlevingspensioenen

T0. Oftice national des pensions pour travailleurs salariés Rijksdhenst voor werknemerspensiocnen

11, Caisse avxitinire d*assurance maladie-imvalidicé Hulpkas voor zickte- en invaliditeitsverzekering

12. Fonds des maladies professionnelles Fonds voor de beroepszickten

13. Cazisse nauonale de crédit professionnel Nationale Kas voor beroepskredict

14, Caisse générale d’épargne et de retraite Algemene Spaar- en lijfrentekas

15, Office national des débouchés agricoles et horticoles Nationale Dienst voor afzet van land- en tuinbouwprodukten
16, Office nadonal du lait et de ses dérivés Nationale Zuiveldienst

17, Office national de Pemplo Rijksdienst voor arbeidsvoorzaiening
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6.

16.
17.

DENMARK

DANISH GOVERNMENT PROCUREMENT ENTITIES

Statsministeniet
Arbejdsministerict
Udenrigsministeriet
Boligministerict

Finansmmnistericr
(tre departementer)

Ministeriet for skatter op afgitier
{to departementer)

Fiskeriministeriet

Handels- og industriministenet

Indenrigsministericr
Justitsmimisteriet

Kirkeminsteriet
Landbrugsministeriet
Ministeriet for forureningsbekampelse

Munisteriet for Gronland
Munisteriet for kultirelle anliggender
Socialministeriet

Undervisningsmimsteriet

Okonomiministerier
(3 departementer)

Ministeriet for offentlige arbejder (3)

Forsvarsministerict

fire direktorater og institutioner
to departementer
ér dirckrorat

Drrcktoratet for statens indkob -
tre andre institutioner

fem dircktorater og institutioner

fire institutioner

Forsagsstationen Rise
20 dircktorater og institutioner

Statens Scrwminstitut

‘Civilforsvarsstyrelsen

tre andre dircktorater og institutioner
Rigspolitichefen

‘tre andre dircktorater og institutioner

19 dircktorater og institutioner
fem dirckrorarer

Den kgl. gronlandske Handet (1)
Gronlands tekniske Organisation

to andre institutioner

to dircktorater o adskillige statsejede
museer o hejere uddannelsesinstitutioner

fery dircktorater

Rigshospitalet
scks direktorater

*FE universiteter og andre hojere lereanstalter

“Statshavine og starslufthavae

fire dircktorater og adskillige institutioner

(") Products for resale or for use in the production of goods for sale are not included.
() With the exception of Danish State Rulways. Ministry of Posts and Telecommunications, postal

busincss only.

g5~
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FRANCE

LIST OF ENTITIES

(1) Main purchasing cntities

A. General budget

Premer mimstre

Ministre délégué aupris du premicr ministre, chargé de la condition féminine

Ministre de la justice

Ministre de La santé e de la famille

d . ..
Mimistre de intéricur

Ministre des affiasres étrangéres

Ministre de Ia défense

Ministre du travind vt de la parucipation

Ministre de la coopération

Ministre de I'économie

Ministre du budger

Ministre de Penvironnement et du cadre de vie

Ministre de I'éducation

Ministre des universités

Ministre de agnculture

Munistre de Pinduostrie

Muisire des transposts

Ministre du commeree ot de Fardisanar

Ministre du commerce extéricur

Ministre de 1a jeunesse, des sports et des loisirs

Ministre de a colture ot de Ia communication

Secrétaire d'Frac

Sceréraire

Secrétaire d"Frat

Secrétaire d'Erar

Secrétaire

Secrétaire

Secrétaire d*Fat

Secrétaire
Seerétinre

Secrétaire

d'Faar

d'Faae
d'Frar

J'Frae
J

d'Fun

aux postes et télécommunications ()

aux anciens combattants

auprés du premier ministre

aupres du premier ministre (relations avee e Parlement)

aupres du premier ministre (recherche)

aupris du garde des Sceaux, ministre de la justice

anpris du ministre de fa saneé et de la famille

aupres dnwinistre de Fintéricur (départements et territoires d'outre-er)
aupres duomiistre de Pimterieur (Collectivines Tocales)

auprés du ministre des affaires étrangeres

Seeréraire d'Erat aupris du ministre du travail et de 1 pardicipation (formation professionnelle)

Secrétaire
immigrés)

&*Erar aupris du ministre du cravail et de la participation (travailleurs manucls ot

(") Postal business only.
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Seeréraire J'Frat aupres du ministre du travail er de I participation (emploi féminin)
Secrétarre dFrat aupres du ministre de Penvironnemient et du cadre de vie {logement)
Seeréraire d'Frat duprées du ministre de environnement et Jdu cadre de vie (environnement)
Secrétaire &' Frat auprés du ministre Je Péducation

Secrétare dFrar auprés du ministre de agricubture

Secrétaire d'Frar auprés du niinistre de Pindustrie (petite ¢t moyenne industric)

B. Budget Annex :
In parucular:
—- Impriene manonale
Co Special “Treasury accounts
In particular:
— Fonds forestier national
— Soutien financier de industrie cinématographigue
— Fonds spécial J'investissement routier
—— Fonds national d"aménagement foncier et d'urbanisme

— Union des groupements J'achats publics (UGAD}

(2) Nadonal administrative public bodies

Académie de France 4 Rome

Académie de marine

Académie des sciences doutre-mer

Agence centrale des organisiies de séaurite sociale (ACOSS)

Agences finandieres de bassins

Apence nationale pour Pamélioration des conditions de travanl (ANACT)

Agence nationale pour Famdclioration de Phabitat (ANAH)

Agence nationale pour emploi (ANPE)

Agence nationale pour Pindemnisation des Frangins d'outre-mer {ANIFOM)
Assemblée permanente des chambres Jagricnlture (APCA)

Bibliothégue nationale

Bibliothéque nationale ¢t universitaire de Strasbourg

Burcau d'érudes des postes ot télécommunications d'outre-mer (BEPTOM)
Caisse d'aide 2 Féquipement des collectivirés locales (CAEC)

Caisse autonome de Ly reconstruction

Caisse des dépats et vonsignarions

Causse nationale des allocations familiales (CNAF)

Canse natiopale des amoroutes (CNA)

Caisse nationale J'assurance-maladic des rravailleurs salaries (CNAM)
Causse nationale dassucance-vicillesse des travailleurs salaries (CNAVTS)
Caisse mationale nulitaire de séonrité sociale (CNMSS)

Caisse nationale des monuments histongques ct des sites

Caisse nationale des élécommunications (%)

(Y Postal business only.
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Caisse de prets aux orgamsmes HLM

Casa de Velasquez

Centre ensergnement zootechnigque de Rambouiller

Coentre dPétudes du mithen ¢ «ylr‘ pedagogie apphguée du mmistere de Pagriculare
Centre d'études supencures de sécunte socale

Centres de formaton professionnelle agricole

Centre nasonal dhart et de colture Georpes Pompidon

Centre nattonal de by anematographic frangase

Centre mational detndes et de formanion pour Fenfance iadapter

Centre nanonal Fetudes ev diespernmentanon du machimisme agricole

Centre national derudes et de tormation pour Padaptation scolwre et Peducation spécialisée

(CNEFASES)

Centre nanonal de tormation ot de perfecoonnement des protesseurs denscignement ménager ¢t
ménager agricole

Centre navonal des lettres
Centre national de docomentation pedagogigue

Centre national des aenvees universiares o seolares (CNOUS)

Cemre nanonal dophtalmologie des Quimze-Vingis

Centre nanonal de preparation an protessorat de rravausy, manucks ¢ducants et denseignement
meénager

Centre national de Ly promotion rurale de Maroidthat
Centre nanonal de Ly recherche saienutique (CNRS)
Centres pédagogiques repgonaus

Centres regionans education popalare

Centres régronaus d'éducation physique or sportive (CRIFPS)
Coentres régiomaun des euvres nmversitires (CROUS)
Centres réionans de Ly propricee torestiere

Centre de sécuntd soaale des travailleurs migrants
Centres umiversitaires

(;I‘:Illl.'l:"cri('.\ des umversings

Colléges

Colleges agricoles

Commission des operations de Bourse

Consail supericur de by piche

Comservatoire de Pespace littoral et des nvages l.l;ll.\lrt'x
Conservatoire nanonal des arts et metiers
Conservatorre nagonal supéricur de mustgque
Comervatoire nanonal supéneor dart dramanique
Domaine de Pompadour .

feole cemrale -~ Lyon

Feole centrale des arts ¢f manufactores

Feole frangaise d'archcologie d'Athenes

Feole frangaise d"Extréme-Orient
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F.l'l)lc
Feole
Feole
Feole
Feole
Feole
Feole
F,\“ ’lt‘

feoke

trangaise de Rome

des hautes études en saiences sociales

nationale
nationale
nationale
nationale
nationale
nationale

nationale

d’administration

de P'aviation ctvile (ENAC)

des Chartes

Jd*Equitation

feminine d'agronomic de Marmilhat (Puy-de-Déme)
feminine d"agronomic de Toulouse (Hie-Garonne)

du génie rural ¢t des caux et forens (ENGRFF)

Ecoles nationales de Pindustrie lnnere

Feoles nationales d'ingénicurs

Fcole nationale d'ingénicurs des industnes des techniques agricoles et alimentaires

Ecoles nationales d'ingénicurs des travaux agricoles

feole nationale des ingénicurs des travaux ruraux et rechmigues sanitaires

feole manonale des mgémenrs des travans des cans et torées (FNITFE)

Eeole

nationale

Feoles national

Foole
Feole
feole
f:k.()lk'
Feole
Feole
Feole
feole
Feole
Feole
Eeole
Feole
Ecole
Feole
Ecole

Feole

nationale
nanonale
nationdle
natonale
nationale
nationale
nationale
nationale
nationale
narionale
nationale
nationale
nationale
nanonale
nationale

nationale

de la magistrature

es de Ly marme marchande

de la saneé publique (ENSP)

de sk et dtalpmisme

supencure agronomigue - Mongpellier

supériente agronomigque - Rennes

supérienre des arts décoratifs

supéricure des arts et industries — Strashourg
supéncure des arts et industries textiles -~ Roubaix
supéricure d'arts et métiers

supéricure des beanx-arns

supéricure des bibliothecaires

supéricure de céramique industrielle —— Sevres
supéricure de I'électronique et de ses applications (ENSEA)
supéricure d'horticulture

supéricure des industries agricoles alimentaires
supéricure du paysage

< (ENSSAA)

supdricure des scicnces agronomiques appliGudé

Feoles mationabes veterinares

Feoles manonales Je perfecionnement

Feoles nationales de premicr degré

Feole nationale de voiric

Feoles normales dlinstitutenrs et dinstitutrices

feoles normales nationales d"apprentissage

feoles normales supéricures

Fcole polytechnigue

feole de sylviculture — Crogny (Aube)

77
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Feole 1echnique professommetle agricole et forestiere Je Meymac (Corrize)
Feole de viticulture et d'enologie de I Tour Blanche (Gironde)
Frole de viticntture — Avize (Marne)
Erablissement national de convalescentes du Visiner (ENCV)
Ftablissement narional de convalescenrs de Saint-Maurice
frablissement national des invalides de la marine (ENIM)
Frablissement national de Koenigs Warter
Fondation Carnegre
Fondation Singer-Polignac
Fonds d’action sociale pour les rravailleurs migrants
Hépital-hospice national Dufresne-Sommeailler
Institur d’élevage of de médecine vétérinaires des pays tropicaux (IEMVPT)
Institur frangais darchéologie orientale du Caire
Institut géographique natonal
Institut industriel du Nord
Insticu international d administration publique (HAP)
Institut nattonal agronomique de Panis-Grignon
Institut nattonal des appellations d'origine des vins ot eaux-de-vie (INAOVEV)
Instirut nattonal d'astronomie et de péophysique (INAG)
Institue nanonal Je b consommation (INC)
Institut national d'éducation populaire (INEP)
Institut national d*études démographiques (INED)
Tnstitur oational des jeunes :wcui;lcn — Daris
‘ Institut nanonal des jounes sourdes ~— Bordeaux
Institut national des jeunes sourds — Chambéry
Institut national des jeunes sourds -~ Merz,
Institut national des jeunes sourds — Paris
Tustitut national Je physique nucléaire o de physique des parncules (LN2.P3)
Institus national de promotion supérieure agricole
Institut national de la propriété¢ industriclle -
Institut national de L recherche agronomigque (INRA)
Institut national de recherche pédagogique (INRP)
Institut national de la saneé et de la recherche médicale (INSERM)
Institut national des sporrs '
Instituts nationaux polytechniques
Instituts nationaux des sciences appliguées
Institut national supéricur de chimic industrielle de Rouen
Institut de recherehes dlinformatique o d'automatigue (IR1A)
Institut de recherche dos teansports (IRT)
" Institues regionaux Cadministration
Institug scientifique o technigque des peches maritimes (ISTIPM)

Institur supcricur dos maténanx et de la construction mécmique de Saint-Ouen
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Lycées agricoles

Lycées classiques et modernes

Lycées d'enseignement professionnel

Lydées techniques

Musée de I'armée

Musée Gustave Morcau

Musée de la marine

Musée national ). J. Henner

Musée national de la légion d*honneur

Musée postal

Muséum national d'histoire naturelle

Musée Auguste Rodin

Observatoire de Paris

Office de coopéranon et diaccual universitaire
Office frangais de protection des réfugiés et rapatriés
Office national des ancaiens combartants

Office national de la chasse

Oftfice national d'information sur les enseignements et les professions (ONISEP)

Office navional d'immigration (ONH) ,
Office de la recherche scientifique et technique d’outre-mer (ORSTOM)
Office universitaire ct culturel frangais pour I'Algéric

Palais de la découverte

Parcs nationaux

Réunion des musées nationaux

Service national des examens du permis de conduire

Syndicat des transports pansiens

Thermes natsonaux — Aix-les-Bains

Universites
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FEDERAL REPUBLIC OF GERMANY
LIST OF CENTRAL PURCHASING ENTITIES

1. Auswirtiges Amt

2. Bundesministerium fiir Acbeit und Sozialordnuny,

V. Bundesmunisterium fiie Bildung ond Wissenschal

4. Bundesministertum fiie krndhrung, Landwirtschaft und Forseen

S. Bundesministerium der Finanzen

6. Bundesministerium fiir Forschung und Technologie

7. Bundesministerium fiir Innerdenrsche Bezichungen

8. Bundesministerinm des Inneren (nur Zivilgiiter)

9. Bundesministerium fiir Jugend, Familie und Gesundheit
10.  Bundesministerium der Justiz,
1. Bundesministerium fiir Raumordnung, Bauwesen und Stadiebau
12, Bundesministerium fir das Post- und Fernmeldewesen (1)
13 Bundcsm'inis!crium fiir Wirtschaft
14.  Bundesministerium fiie wirtschaftliche Zusammenarbeit
15, Bundesministeriam der Verteidigung
Note

According 1o existing national obligations, the entities contained in this list shall, in conformity with
special’ procedures, award contracts’ in certain regions which, as a consequence of the division of

Germany, are confronted with cconomic disadvantages.

The same applics to the awarding of contracts to remove the difficulties of certain groups caused by the

last war,

(M) Postal business only.
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IRELAND

oOMAIN PURE HIASING ENTEETES
() Office of Public Works

{(b) Suationery Office

20 OTHER DEPARTNTNIS
President’s Establishment
Office of the Houses of the Orreachtas (Parliament)
Department of the Taoiscach (Prime Minister)
Central Stagistics Office
Department of Finance
Office of the Comprtroller and Auditor-General
Offive of the Revenue Comnussioners
Stare Laboratory
Office of the Attorey-General
Office of the Director of Public Prosecunions
Valuanon Office
Ordnance Survey %
Department of the Public Service
Cwvil Service Comflussion
Department of Feonomic Planning and Development
Department of Justice
Land Registry
Chantable Donations and Beguests Office
Department of the Environment
Department of Fducation
National Gallery of Ireland
Department of the Gaclrache (lll'ish-spcaking arcas)
Department of Agriculture
Department of Fisherios and Foresiry
Department of Labour
Department of Indusery, Commerce and Encrgy
Department of Tourism and “Transport
Department of Foreign Affairs
Department of Social Welfare
Department of Health
Department of Defence

Department of Posts and ‘Felegraphs (1)

(") Postal business only.



{04

No L 215/16 "Official Journal of the European Communities 18. 8. 80
ITALY
PURCHASNMNG FNTTHIES

1. Ministero ded wesoro (1)

2. Mmistero detle finanze ()

3. Ministero di grazia ¢ ginsnzn

4. Ministero degli atbari ostens

S, Mimstero della pubblica istruzione

6. Mimistero dell’inerno

7. Ministero de tavor pubbhi

8. Ministero dell’agricoltura ¢ delle foreste

9. Ministero dellindustna, del commerdio ¢ dell’arugianare
10, Ministero del avoro ¢ della previdenza soaale
11, Ministero della sanita
12, Munistero per i beni culturali ¢ ambientali
13, Ministero della ditesa
14. Mimstero del bilancio ¢ della programmazione cconomica
15. Mimstero delle parteapazioni statali
t6. Mmistero del wirismo ¢ dello spettacolo
17, Mistero del conmmeran con Festero
IS, Minnstero detle poste ¢ delle telecomunicazion (')

(") Acting as the central purchasing entity for most of the other Ministries or entities.,

(3) Not including purchases made by the tobacco and salt monopolics.
(*) Postal business only.
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LUXEMBOURG

LISY OF CFNTRAL  PURCHASING  ENTTYIES FALLING  WITHIN THE SCOPE OF THE
DIRECTIVE

1. Mumistere d"Fran : service central des imprimés ¢t Jes Tournitures Je 'Erar

Ministere de Pagricolture : administranion des services technigues de Pagriculture

I~

3. Ministere de Péducanon nanonale : ¢coles Fenseignement secondatre, d'enseignenment moyen,
denseignement professionned

4. Ministere de b Lnlle et de L solidanite soaale © masons de retrane

S Muustere de b force publique @ arnmée - - pendarmenie -+ police

6. Mumstere de fajustice @ dablissements penitentiaires

7. Ministere de la santé publique's Mondorf-Frat, hopiral neuropsychiatrique

8. Ministere des travaux publics : bituments publics — ponts et chaussées

9. Ministere des fimances @ postes ot télecommunicanons (')

10, Ministere des tansports ot de Pénergie @ centrales électriques de Ly hante et basse Mire

Fi. Mimstere de lenvironnement ; commissaniar général @ la protection des caux

(") Postal business only.



106 !

No 1. 2 IS/I?.{_- Otficial Journal of the European Communities 18. 8. 80

NETHERLANDS

LIST OF ENTITIES

A. Ministrics and central governmental bodics

1. Ministeric van Algemene Zaken

2. Ministerie van Butenlandse Zaken

3. Ministerie van Justitie

4. Mimstene van Binnenlandse Zaken

S, Ministerie van Delensic

6. Mintstenie van Finanadn

7. Ministeric van Economische Zaken

8. Ministeric van Onderwijs en Wetenschap

9. Ministerie van Volkshisvestmg en Ruimtelijke Ordening
10. Ministene van Verkeer en Waterstaat (1), met inbegrip van post, telefoun en telegrafie
1§, Ministeric van Landbonw en Visseri)

12, Ministerie van Sodale Zaken ,
13, Ministeric van Calinur, Recreane en Maasdhappelyk Werk
14, Ministerie van Volksgezondbend en Milicubypiéne

15, Ministerie van Ontwikkelingssamenwerking,

ta, Ministene van Wetenschapabelend

17. Kabioer van Nederlandse-Anulliaanse Zaken

1%, Hope Colleges van Sten

B. Central procurement offices
Ensities listed above in A penerally make their own speabic purchases; other general purchases are
cffected throngh the entities hated below:
1. Rijksinkoopburcan
2. Directorant-generaal voor de Waterstaan
3. Dienst van de Kwarienmeesier-generaal
4. Directic Matericel Koninklijke Luchemacht
S, Hoofd afdeling Matencel Koninklgke Marine
6. Staatsdrukkeny en Ungeverygbedegf

7. Staatshedript don Posteryen, Telepratic en Peletome, € entrale: Aldebing Inkoop on Matenedl
controle (')

K. Rijksantomobicleentrale
9. Rijkskantoormachmecentrale
10, Staatshosbeheer

11, Rijksdienst Usselmeerpolders

(') Postal business only.
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UNITED KINGDOM

LIST OF ENTITIES

Board of Inland Revenoe

British Museum

Briush Muscum (Natural History)

Cabinet Office

Central Office of Informanon

Charity Commission

Cavil Service Deparoment

Ancient Monuments (Scotland) C omnussion
Anvent Monuments (Wales) Commussion
Boundary Commussion for England and Wales
Boundary Commission for Northern freland
Central Computer Agency

Chessingron Computer Centre

Cival Service Catering Organization

Cral Service Collepe

Crvil Service Commission

Civil Service Pay Research Unir

Histoncal Manuscripts Commission

Historical Monuments (England) Commission
Medical Advisory Service

Muoscums and Galleries Standing Comnussion
Office of the Parliamentary Counsel

Review Board for Government Contracts
Royal Commission on Criminal Procedure
Royal Commission on Environmental Pollunon
Royal Commission on Gambling

Royal Commission on Legal Services (England, Wales and Northern Ireland)
Royal Commission on Legal Services (Scotland)
Royal Fine Art Commission (England)

Royal Fine Art Commission (Scotland)

Crown Eatarte Oice {(Vore horne, seivices n!Il))

Crown Office, Scotland

Castons amd Exdse Department

Department for Nanonal Savings

Department of Agricultore and Fishenes for Scotland

Aruhicial nsemimation Seevige
Crotters Commission
Red Deer Commission

Royal Botanic Garden, Edinburgh cte.

Department of Education and Saience

University Grants Committer
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Depactment of Fmploymoens
Duchess of Gloucester House
Faployment Appeal Fribunal
Industrial 1Tnibunals
Office of Manpower Feononnes

Royal Conumission on the Distnbution of Income and Wealth
Department of Foergy

Department of Health and Socal Seurity
Antendance Allowance Board
Central Coundil for Educavon and Traimng in Social Work
Counci! for the Education and Training of Health Visitors
Dental Estmates Board
Joint Board of Clinical Nursing Studies
Medical and Dental Referee Service
Medical Boards and Examimng Medical Otheers (War Peasions)
National Health Serviee
National Health Service Authorites
National Insurance Commissioners
Oceupavonal Pensions Board ,
Prescnprion Priang Authoriy
Pubhic Health Laboratory Service Board
Supplementary Benefits Appeal Tribunals

Supplementary Benefits Commission

Department of Industry
Computer-Aided Design Centre
Laboratory of the Government Chennst
Navonal Emgncernngg Laboratory
National Maritime Instioure
Nartional Physical Laboratory
Warren Spring Laboratory

Department of Prices and Consunier Protection
Domestic Coal Consumers’ Counal
Fleetsicity Consultative Couneils for England and Wales
Gas Consumers” Councils
Metrication Board

Muuvnpuln‘s and Mergers Commission

, Department of the Environment
British Urban Development Services Unit
Building Research Establishment
Commons Commssioners - (exeept payment of rats)
Countryside Comnussion
Directorate of Fstate Management Overseas
Fire Rescarch Station/Boreham Wood
Hydraulics Research Station
Local Valuation Pancls
Location of Offices Burcan
Property Services Agency

Rent Control Trabunals and Rent Assessment Panels and Conunittees
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Department of the Government Actuary
Department of the Registers of Scotland
Department of Trade
Coastguard Services
British Fxport Marketing Centre, Tokyo
Market bntry Guarantee Scheme
Parent Otfice
Depaument of Transport
Road Construction Units and Sub-Unis
Transporr and Road Rescarch Laboratory
Fransport Tribonal -+ {exeept payment of rates)
Lransport Users Comsultanve Conunittees = (except payment of rate)
Director of Public Prosccutions
Fachequer and Audie Department
Exchequer Office Scotand
Export Credits Guarantee Departiment
Foraign and Commonwealth Office
Government Commucanons Feadguarters
Middle Fast Centre tor Arab Sandies
Wiston House Conterence and Furopean Discussion Centre
Home Ofiice
Gaming Board tor Grear Britaun
Ivmigration Appeals Tobunal
haspedtors of Constabulary

Parole Board and ool Review Camnuttees
House ot Commaons
House of Lords
Tpenal War Museum
Intervention Board for Agnadiieal Produce
Legal Ard Funds

Lord Chancellor's Departnemt
Coundl on Tabunals -
County Courrs
Courts Martial Appeal Court
Crown Courrs
Judge Advocate General and Judge Advocate of the Fleet
ands Tobanal
Faw Comnnssion
Pensions Appeal T abunals

Supremie Court

Minmsiry of Agnculture, Fisheres and Fod
Advisory Services
Agnculiural Development and Advisory Service
Apncultueal Dwelling House Advisory Conumitrees
Agriculiueal Land Tribunals

Agricultural Wages Board and Commiittees
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Arnficial Tosemimanon Research Centres

Central Counal tor Apncrdtural and Horticulrural Cooperanon
Plant Patholopy Laboraory

Plant Vanery Rights Olice

Royal Botanic Gardens, Kew

Minitry of Detence

Procurement Exccunve

Meteorological Office

Minstry of Overscas Development

Centre of Overseas Pest Research
Direcrorate of Overseas Surveys
and Resources Diviston

Tropical Producis Institute

Nanonal Debr Othice and Pensions Commutation Board

National Gallery

Nanonal Gallenies ¢t Seotland

Nadional Library of Scotland

Navonal Mantine Muscum

Natonal Muoscum of Anaguine of Scotland

Nauonal Porrean Gallery

Naorthern reland Governmens Departments and Public Authorities

Department of the Civil Service
Department of Agncultore

Department of Commeree

Department of Pducnion

Department of the Environmen
Department of Fiance

Deparmment of Health and Sodial Services
Department of Manpuwer Services

Norther Treland Police Authority

Northern reland Office

Coroners Courts —-
County Courts

Crown Solicitor’s Office

Deparment of the Director of Public Prosccutions
Entorcoment of Judgements Office

Forensie Saence Serviee

Magistrates Courts

Pensions Appeal Fabunals

I'robation Servee

Regstranion of Flectors and Conduct of Flecuons

State Pathologis Serviee

supreme Count of Judicature and Court of Craminal Appeal of Northern Ireland

Oftfice of Fair Trading

Office of Population Censuses and Surveys

National Health Service Central Register
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Office of the Parliamentary Commissioner for Administration and
Health Service Comnussioners

Paymaster General's Office

Postal Business of the Post Office

Privy Council Office

Public Record Office

Pubhd Trustee Othee

Public Works Loan Commission

Queen’s and Lord Treasurer’s Remembrancer
Crown Office
Depariment of Procurators Fiscal
Lord Advocate’s Department
Lands Tribunal

Repastrar-General's Office, Scotland
Nanonal Health Service Centeal Register

Registry of Friendly Socicties

Royal Commission, cte. (see n'f':;'cm’c.\' under Civil Service Department)
Conunission on the Constitunon
R'uy;\l Commission on the National Health Service
Royal Cammission on Gambling

Royal Hospiral, Chelsea

Royal Mint

Royal Scottish Museum

Saence Muscunn

Scottish Courts Adnumstration
Court of Session
Court of Justiciary
Accountant of Court's Office
Sheriff Courts
Scottish Land Court
Scottish Law Commssion

Pensions Appeal Tribunals --

Scottish Development Department
Local Government Reorgamzation Commissions cte.

Rent Assessment Panel and Commitrees, ete.

Scottish Yconomic Planning Department

Scottish Flecrricity Consultative Councls

Scotush Educarion Department

Royal Scottish Muscum

Scottish Home and Health Departiment
Commaon Services Agency
Council for the Education and Traiming of Health Visitore
Fire Service Traimng School .
Inspectors of Constabulary

t ocal Health Counals
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Mental Welfare Commission for Scotland
National Health Service
National Health Service authorities
Parole Board for Scotland and Local Review Committees
Planning Council
Scottish Antibody Producion Unit
Scottish Crime Squad
Scotrish Crminal Record Office
Scottish Council for Post-Graduate Medical Education and Training
Scotrish Police College
Scottish Land Court
Scottish Office
Scottish Record Office
Stationery Office
Tate Gallery
Treasury
Exchequer Office, Scotland
Nartional Economic Development Council
Rating of Government Property Department
Treasury Soliator’s Department
Department of the Director of Public Prosecutions.
Law Officers” Department
Department of the Procurator-General and Treasury Soliviror
Victoria and Albert Museum
Wallace Collection
Welsh Office
Central Council for Edocation and Training in Social Work
Commons Commissioners
Coundil for the Education and Training of Health Visitors
Dental Estumares Board
Local Government Boundary Commission

Local Valuanon Pancls and Courts __
National Health Service
National Health Service authorities

Public Health Laboratory Service Board

Rent Control Tribunaly and Rent Assessiment Pancls and Committees
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Chapter 25:

Chapter 26:

Chapter 27:

Chapter 2R:

Chapter 29:

Chapter 30:

Chapter 31:

ANNEX N

Salt; sulphur; carths and stone; plastering matenals, lime and cement
Metallic ores, slag and ash

Mincral fuels, mineral oils and products of their distllation; bituminous substances;
mincral waxes

except:
ex 27.10: speaal engie fuels

Inorganic chenueals; organic and inorganic compounds of precious metals, of rare-carth
metals, of radio-active clements and of isutopes

cxoept:

ox 2R.0Y: explosives

ex 28.13: explosives

vx 2814 tear gas

ex 28.28: explosives

ex 2832 explovves

ex 28.39: explosives i
ex 28.50: roaic produces
ex 28.51: toxic products

ex 28.54: cxplosives
Organic chenueals

except:

ex 29.03: explosives

ex 29.04: cxplosives

ex 29.07: cxplosives

ex 29.08: explosives

ex 29.11: explosives

ex 29.12: explosives

ex 29.13: roxic products
ex 29.14: toxic products
ex 29.15: toxic products
ex 29.21: toxic products
ex 29.22: toxic products
ex 29.23: roxic products
ex 29.26: explosives

ex 29.27: toxic products

”
*

29.29: explosives
Pharmaceutical proxducts

Fertlizers

A3
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Chapter 32:

Chapter 33:

Chapter 34:

Chapter 35:
Chapter 37:

Chaprer 38:

Chapter 39:

Chapter 40:

Chapter 41:

Chapter 42:

Chapter 43:
Chapter 44:
Chaprer 45:

Chapter 46:

Chapter 47;
Chapter 48:

Chapter 49:

Chapter 65:
Chapter 66:

Chapter 67:

Chapter 68:
Chapter 69:

Chapter 70:

Tanning and dycing extracts; tannins and their derivatives; dyes, colours, paints and
varnishes; putry, fillers and stoppings; inks

Essential ods and resinoids; perfumery, cosmeric or toilet preparations

Soap, organic surface-active agents, washing preparations, lubricating preparations,
artibcial waxes, preparcd waxes, polishing and scounng preparations, candles and
similar articles, modelling pastes and ‘dental waxes’

Albuminoidal substances; glues; enzymes
Photographic and dnematographic goods

Miscellaneous chenucal products
except:

ex 38.19: toxic products

Artificial resins and plastic materials, cellulose esters and ethers; arricles thereof
except:

ex 39.03: explosives

Rubber, synthetic rubber, factice, und articles thercof
exceplt:

ex 40.11: buallet-proof ryres
Raw hides and skins (other than furskins) and leather

Articles of leather; saddlery and harness; travel goods, handbags and similar containers;
articles of animal gut (other than silk-worm gut)

Furshins and arrificial fur; manufactures thereof
Wouod and artides of wond; wood charcoal
Cork and articles of cork

Manufactures of straw of esparto and of other plaiting materials; basketware and
wickerwork

Paper-making material
Paper and paperboard; articles of paper pulp, of paper or of paperboard

Printed hooks, newspapers, pictures and other products of the printing industry;
manuscripts, typescripts and plans

Headgear and pares thereof
Umbrellas, sunshades, walking-sticks, whips, riding-crops and parts thereof

Preparcd feathers and down and articles made of feathers or of down; antificial llowers;
articles of human hair

Articles of stune, of plaster, of cement, of asbestos, of mica and of similar materials
Ceramic products

Glass and glassware
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Chapter 71:

Chapter 73:
Chapter 74:

Chaprer 75:

Chapter 76:
¢ hapter 77:
¢ napter 78:

wipter 79:
* apter 80:

Chapter 81¢

 hapter 82:

Chapier 83:

Chapter 84:

Chaprer 85:

Chaprer 86:
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Pearls, precious and semi-precious stones, precious metals, rolled precious metals, snd.
articles thereof; imitation jewellery ’

Iron ant.i steel and articles thereof

Copper and articles thereof

Nickel and articles thereof

Aluminium and articles thereof

Magnesium and beryllium and articles thercof
Lead and articles thereof

Zinc and articles thercof

Tin and aracles thereof

Other base metals employed in metallurgy and articles thereof

Tools, implements, cutlery, spoons and forks, of base metal; parts thereof
except:
ex 82.05: tools

cx 82.07: rouls, parts

Misccllaneous articles of base meta!

Boilers, machinery and mechanical appliances; parts thereof
except: '

ex 84.06: engines

ex 84.08: other engines

ex 84.45. machinery

ex 84.53: automaric data-processing machines

ex 84.55: parts of machines under heading No 84.53

ex 84.59: nuclear reactors

Flectrical machinery and equipment; parts thereof

except:

ex 85.13: teleccommunication equipment

ex B8S5.15: transmission apparatus

Railway and tramway locomotives, rolling-stock and parts thereof; railway and tramway

tracks fixtures and fittings; traffic signalling equipment of all kinds (not electrically
powered)

except:

ex 86.02: armoured locomotives, clectric
ex 86.03: other armoured locomotives
ex B6.05: armoured wagons

ex R6.06: repar wagons

ex B6.U7: wagons

-
<
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Chapter 87:

Chapter 89:

Chapter 90:

Chapter 91:

Chapter 92:

Chapter 94:

_Chapter 95:
Chapter 96:

Chapter 98:

Vehicles, other than raitway or tramway rolling-stock, and parts thereof
except: ‘
87.08: taqks and other armou\red vehicles
ex 87.01: rtractors
ex 87.02: military vehicles
ex 87.03: breakdo;avn lorries N
ex 87.09: motorcycles

ex 87.14: rtrailers

Ships, boats and floating structures

except:

89.01 A: warships

Optical, photog;aphic, dnematographic, measuring, checking, precision, medical and
surgical instruments and apparatus; parts thereof

except:

ex 90.05: binoculars

ex 90.13: miscellancous instruments, lasers

ex 90.14: telemeters

ex 90.28: electrical and electronic measuring instruments
ex 90.11: microscopes

ex 90.17: medical instruments

ex 90.18: mechano-therapy appliances

" ex 90.19: orthopaedic appliances

ex 90.20: X-ray appararus
Clocks and watches and parts thereof

Musical instruments; sound recorders or reproducers; television image and sound
recorders or reproducers; parts and accessories of such arides ¢

Furniture and parts thereof; bedding, mattresses, mattress supports, cushions and similar
stuffed furnishings

except:

ex 94.01 A: aircraft scars
Articles and manufactures of carving or moulding material
Brooms, brushes, powder-puffs and sieves

Miscellancous manufactured articles
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‘Acts whuse publication is not obligatory)

COUNCIL

COUNCIL DIRECTIVE

of 22 March 1988

amending Directive 77/62/EEC relating to the coordination of procedures on the award of
public supply contracts and repealing certain provisions of Directive 80/767/EEC

(88/295/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 100A
thereof, :

Having regard to the proposal from the Commission ().
In cooperation with the European Parliament (),

Having regard to the opinion of the Economic and Social
Commirtee (3),

Whereas the measures aimed at progressively establishing the
internal market during the period up to 31 December 1992
need to be taken; whereas the internal market consists of an
area without internal frontiers in which free circulation of
goods, persons, services and capital is guaranteed;

Whereas successive European Councils, from Brussels on 29
and 30 March 1985 to London on § and 6 December 1986,
have drawn conclusions concerning the internal market;

Whereas the White Paper on the completion of the internal
market fixes in particular a tmetable and an action
programme for the opening up of public supply contracts;

(1) O No C 173, 11.7. 1986, p. 4. O} No C 161, 19. 6. 1987,
p 10 and O] No C 303, 13. 11. 1987, p. 3.

(2) OJ No C 13, 18. 1. 1988, p. 66.

(*) O No C 68, 16. 3. 1987, p. 7.

Having regard to the report on the application of Directive
77/62/EEC (*), as last amended by the Act of Accession of
Spain and Portugal and Directive 80/767/EEC (%),
submitted by the Commission to the Council on 14
December 1984 in reply to the Council resolution of 21
December 1976;

Whereas it is necessary to improve and extend the scope of
the Directives by increasing the transparency of procedures
and practices for the award of public supply contracts, and to
make possible stricter enforcement of the prohibition of
restrictions on the free movement of goods, which constitutes
the basis of these Directives;

Whereas it is necessary to amend these Directives in order
to incorporate changes to the GATT Agreement on
Government Procurement of December 1986;

Whereas it is necessary to develop the conditions of effective
competition for public supply contracts and the economic,
budgetarv and industriai benefits which result from it;

Whereas it is necessary to that end to define the extent of
the exemptions by sector in order to ensure, in view of
the divergent interpretations, that the imbalances in
the application of the Directives between Member States do
not increase;

(Y OJNo L 13,15.1.1977, p. 1.
(*) O] No L 215, 18. 8. 1980, p. 1.

I1¥
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Whereas the arrangements applicable to contracts awarded
by contracting authorities in the defence sector need to be
clarified by reference to the provisions of the Treaty;

Whereas it is appropriate to lay down the applicable
thresholds, including the GATT-related threshold, in a single
provision;

Whereas the open procedure best assures the establishment
of equal conditions for participating in public contracts in al}
the Member States; whereas it is necessary to make the use of
this procedure the rule, with the use of other procedures
requiring a justification and the establishment of reports
relating to it;

Whereas in order to limit the use of the single-tender
procedure it is appropriate to create a negotiated procedure,
which already exists in the practice of certain Member States,
and in addition to define the conditions where extreme
urgency can be invoked and the period during which
additional deliveries can be carried out;

Whereas the negotiated procedure shall be considered as
exceptional and therefore only be applied in certain specified
cases;

Whereas it is necessary to adapt the common rules in the
technical field to the new Community policy in respect of
standardization;

Whereas all the operations and procedures related to the
supply activities of the contracting authorities should be
made more transparent; whereas to this end it is appropriate
that the public buyers make known their purchasing
programmes by means of advance information notices at
Community level and that contracting authorities which use
non-competitive tendering should permit other potential
suppliers to establish and show their interest in such
purchases and that information on the conditions under
which contracts have been awarded should also be made
public by the same method in order to stimulate more interest
and participation on the part of a greater number of suppliers
at Community level in public supply contracts;

Whereas it is necessary to fix certain time limits in order to
avoid delays in the transmission of advance information
notices and notices on contracts awarded;

Whereas the time limits for the receipt of requests for
participation and tenders in the framework of public supply
contracts should be extended in order to improve access and
participation by a greater number of suppliers;

Whereas it is desirable for national provisions on the award
of public supply contracts in favour of regional development
to be included in the Community’s objectives;

Whereas the Kingdom of Spain has recently adopted internal
legislation to implement Directive 77/62/EEC; whereas,
since further changes at this stage would adversely affect the
adaptation of the private sector in that country, it is
appropriate to allow the Kingdom of Spain additional time to
implement the present Directive in its entirety;

Whereas the Portuguese Republic needs a transitional period
for similar reasons;

Whereas the Hellenic Republic is in the process of adapting
the national law 1o Directive 77/62/EEC and the
incorporation at this stage of further Community rules would
adversely affect the public supply contract sector, in
particular with regard to certain economically significant
factors, such as stability, transparency and the maintenance,
in the medium term, of trading conditions;

Whereas, following the conclusions of the said European
Councils and of the White Paper, and having regard to the
said report, Directive 77/62/EEC should be amended and
certain provisions of Directive 80/767/EEC repealed,

HAS ADOPTED THIS DIRECTIVE:

TITLE I

Amendments to Directive 77/62/EEC

Article 1

Directive 77/62/EEC is hereby amended in accordance with
the provisions of this Title.

Article 2
In Article 1:

1. Point (a) is replaced by the following:

‘(a) “public supply contracts” shall be contracts for
pecuniary interest concluded in writing involving the
purchase, lease, rental or hire purchase, with or
without option to buy, of products between a
supplier (a natural or legal person) and one of the
contracting authorities defined in (b) below. The
delivery of such products may in addition include
siting and installation operations.’
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2. The following points are added:

‘(d) “open procedures” are those national procedures
whereby all interested suppliers can present an
offer;

(e) “restricted procedures” are those national procedures
whereby only those suppliers invited by the
contracting authorities may submit tenders;

(f) “negotiated procedures” are those national
procedures whereby contracting authorities consult
suppliers of their choice and negotiate the terms of
the contract with one or several of them.’

Article 3

In Article 2:

1.

Paragraph 1 is deleted.

2. Paragraph 2 is replaced by the following;:

‘2. This Directive shall not apply to:

(a) public supply contracts awarded by carriers by land,
air, sea or inland waterway;

(b) public supply contracts awarded by contracting
authorities in so far as those contracts concern the
production, transport and distribution of drinking
water or those contracting authorities whose
principal activity lies in the production and
distribution of energy, nor to those contracting
authorities whose principal activity is to offer
telecommunications services;

(c) supplies which are declared secret or when their
delivery must be accompanied by special security
measures in accordance with the laws, regulations
or administrative provisions in force in the Member
State concerned or when the protection of the basic
interests of that State’s security so require.’

Article 4

The following Article is inserted:

‘Article 2a

Without prejudice to Articles 2, 3 and 5 (1), this
Directive shall apply to all products within the meaning of
Article 1 (a), including those covered by contracts
awarded by contracting authorities in the field of defence,
except for the products to which the provisions of
Article 223 (1) (b) of the Treaty apply.’

Article 5

Article 4 is deleted.

Article 6

Article 5 is replaced by the following:

‘Article §

1. (a) TitlesII, Il and IV and Article 6 shall apply to
public supply contracts:

— awarded by the contracting authorities
referred to in Article 1 (b) including contracts
awarded by the contracting authorities in the
field of defence listed in Annex I to Directive
80/767/EEC, in so far as the products not
listed in Annex II to the said Directive are
concerned, provided that the estimated value
net of VAT is not less than 200 000 ECU,

— awarded under the terms and conditions of
Directive 80/767/EEC by the contracting
authorities listed in Annex I to the said
Directive and whose estimated value net of
VAT is not less than 130 000 ECU; in the
case of contracting authorities in the field of
defence, this shall apply only to contracts
involving products covered by Annex II to
the said Directive;

(b) the Directive shall apply to public supply
contracts for which the estimated value equals or
exceeds the threshold concerned at the time of
publication of the notice in accordance with
Article 9 (2);

(c) the value of the thresholds in national currencies
and the threshold of the GATT Agreement
expressed in ECU shall in principle be revised
every two years with effect from 1 January 1988.
The calculation of these values shall be based on
the average daily values of these currencies
expressed in ECU and of the ECU expressed in
SDRs over the 24 months terminating on the last
day of October immediately preceding the 1
January revision. These values shall be published
in the Official Journal of the European
Communities at the beginning of November;

(d) the method of calculation laid down in
subparagraph (c) shall be examined, on the
Commission’s initiative, by the Advisory
Committee for Public Contracts, in principle
two years after its initial application.

2. Inthe case of contracts for the lease, rental or hire
purchase of products, the basis for calculating the
estimated contract value shall be:

HG
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— in the case of fixed-term contracts, where their term is
12 months or less, the total contract value for its
duration, or, where their term exceeds 12 months its
total value including the estimated residual value,

— in the case of contracts for an indefinite period or in
cases where there is doubt as to the duration of the
contracts, the monthly value multiplied by 48.

3. In the case of regular supply contracts or of
contracts which are to be renewed within a given time,
either the aggregate cost of similar contracts concluded
over the previous fiscal vear or 12 months adjusted,
where possible, for anticipated changes in quantity or
value over the subsequent 12 months or the estimated
aggregate cost during the 12 months following first
delivery or during the term of the contract where this is
greater than 12 months must be taken as the basis for the
application of paragraph 1. The selection of the valuation
method shall not be used with the intention of avoiding
the application of this Article.

4.  If a proposed procurement of supplies of the same
type may lead to contracts being awarded at the same time
in separate parts, the estimated value of the total sum of
these parts must be taken as the basis for the application
of paragraphs 1 and 2.

5. In the cases where a proposed procurement
specifies option clauses, the basis for calculating the
estimated contract value shall be the highest possible total
of the purchase, lease, rental, or hire-purchase
permissible, inclusive of the option clauses.

6.  No procurement requirement for a given quantity
of supplies may be split up with the intention of avoiding
the application of this Article.’

Article 7

Article 6 is replaced by the following text:

‘Article 6

1. Inawarding public supply contracts the contracting
authorities shall apply the procedures laid down in Article
1(d), (e} and (f), adapted to this Directive. in the cases set
out below.

2. Thecontracting authorities may award their supply
contracts using the restricted procedure in justified
cases.

Such justification may inter alia be constituted by:

— aneed to maintain a balance between contract value
and procedural costs,

— the specific nature of the products to be procured.

3. Thecontracting authorities may award their supply
contracts by negotiated procedure in the case of irregular
tenders in response to an open or restricted procedure or
in the case of tenders which are unacceptable under
national provisions that are in accordance with
provisions of Title IV, in so far as the original terms for
the contract are not substantially alrered. The contracting
authorities shall in these cases publish a tender notice
unless they include in such negotiated procedures all the
enterpriscs satis{ying the criteria of Articles 20 to 24
which, during the prior open or restricted procedure,
have submitted offers in accordance with the formal
requirements of the tendering procedure.

4.  The contracting authorities may award their supply
contracts by negotiated procedure without prior
publication of a tender notice in the following cases:

(a) in the absence of tenders in response to an open or
restricted procedure in so far as the original terms of
the contract are not substantially altered and
provided that a report is communicated to the
Commission;

{b) when the articles involved are manufactured purely
for the purpose of research, experiment, study or
development, this provision does not extend to
quantity production to establish commercial
viability or to recover research and development
costs;

{c) when, for technical or artistic reasons, or for reasons
connected with protection of exclusive rights. the
goods supplied may be manufactured or delivered
onlv by a particular suppler;

(d} in so far as is strictly necessaryv when, for reasons of
extreme urgency brought about by events
unforesecable by the contraciing authorities. the
time himits laid down for the open and restricted
procedures cannot be met.

The circumstances invoked to justify extreme
urgency must not i any case be attribut.able to the
contiacting authoritics:
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(e) for additional deliveries by the original supplier
which are intended either as a partial replacement of
normal supplies or installations or as the extension of
existing supplies or installations where a change of
supplier would oblige the contracting authority to
acquire material  having  different  technical
characteristics which would cesult in incompatibilicy
or disproportionate technical difficulties in
operation and maintenance. The length of such
contracts as well as that of recurrent contracts may,
as a general rule, not exceed three years.

3. In all other cases, the contracting authorities shall
award their supply contracts by the open procedure.

6. In the case of restricted or negotiated procedures,
the contracting authorities shall draw up a written report
which shall contain the justification for the use of that
procedure and shall include at least the name and address
of the contracting authority, the value, quantity and
nature of products purchased, the number of requests to
participate received, the number of candidates invited to
submit an offer and, where applicable, the number of
candidates rejected and the reasons for their rejection.
The report shall also indicate in the case of the use of
negotiated tender procedures the circumstances referred
to in paragraphs 3 and 4 above with due justification
which have led to the use of these procedures.

This report, or the main features of it, shall be
communicated to the Commission at its request.’

Article 8

Article 7 is replaced by the following:

‘Article 7

1. The technical specifications defined in Annex II
shall be given in the general documents or the contractual
documents relating to each contract.

2. Without prejudice to the legallv binding national

technical rules in so far as these are compatible with
Community law, such technical specifications shall be
defined by the contracting auchorities by reference to
national standards implementing European standards, or
by reference to common technical specifications.

a

3. A contracting authority may depart from the
prnciple laid down in paragraph 2, if:

.2} the standards do not include provision for
establishing conformity, or technical means do not
exist to establish satisfactorily conformity of a
product to these standards;

(b) the application of paragraph 2 would prejudice the
application of Council Directive 86/361/EEC of 24
July 1986 on the initial stage of the mutual
recognition of type approval for telecommunications
terminal  equipment ('), or Council Decision
87/95/EEC  of 22 December 1986 on
standardization in the field of information
technology and telecommunications (2) or other
Community instruments in specific service or
product areas;

(c) use of these standards would oblige the contracting
authority to acquire supplies incompatible with
equipment already in use or would entail
disproportionate costs or disproportionate technical
difficulties, but only as part of a clearly defined and
recorded strategy with a view to changeover, within
a determined period, to European standards or
common technical specifications;

(d} the project concerned is of a genuinely innovative
nature for which use of existing standards would not
be appropriate.

4.  Conrtracting authorities invoking paragraph 3 shall
record, unless it is impossible, the reasons for doing so in
the tender notice published in the Official Journal of the
European Communities and in all cases shall record these
reasons in their internal documentation and shall supply
such information on request to Member States and to the
Commission.

5. In the absence of European standards or common
technical specifications, the technical specifications may
be defined, without prejudice to the principles of
equivalence and mutual recognition of national technical
specifications, by reference to other documents. In this
case it is appropriate to make reference in order of
preference to:

(a} national standards implementing international
standards accepred in the country of the contracting
authority;

(b} other national standards of the country of the
contracting authority;

{(c) anv other standard.

6. Unless such specifications are justified by the
subject of the contract, Member States shall pcohibit the
introduction into the contractual clauses relating to a
given contract of technical specifications which mention
goods of a specific make or source or of a particular
process and which have the effect of favouring or
eliminating certain undertakings or products. In
particular, the indication of trade marks, patents, types
or specific origin or production shall be prohibited;
however, such an indication accompanied by the words
“or equivalent” shall be authorized where the subject

e
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of the contract cannot otherwise be described by
specifications which are sufficiently precise and fully
intelligible to all concerned.

(1) OJ No L 217, 5. 8. 1986, p. 21.
(2) O] No L 36, 7.2.1987, p. 31."

Article 9

Article 9 is replaced by the following:

‘Article 9

1. The contracting authorities listed in Annex |
to Directive 80/767/EEC shall make known, as from
1 January 1989, as soon as possible after the beginning of
their budgetary year, by means of an indicative notice, the

" total procurement by product area of which the estimated
value, taking into account the provisions of Article 5 of
this Directive, is equal or greater than 750 000 ECU and
which they envisage awarding during the coming 12
months.

The Council, acting on a proposal from the Commission
and after consulting the European Parliament and the
Economic and Social Committee, shall decide before
1 March 1990 on the extension of this obligation to the
other contracting authorities covered by Article 1.

2.  Contracting authorities who wish to award a public
supply contract by open, restricted, or, under the
conditions laid down in Article 6 (3), by negotiated
procedure within the meaning of Article 1 shall make
known their intention by means of a notice.

3. Contracting authorities who have awarded a
contract shall make known the result by means of a
notice. However, certain information on the contract
award may not be published, in given cases, where release
of such information would impede law enforcement or
otherwise be contrary to the public interest or would
prejudice the legitimate commercial interests of particular
enterprises, public or private, or might prejudice fair
competition between suppliers.

4.  The notices referred to in paragraphs 1, 2 and 3
shall be sent as rapidly as possible by the most appropriate
channels to the Office for Official Publications of the
European Communities. In the case of the accelerated
procedure referred to in Article 12 the notice shall be sent
by telex, telegram or facsimile.

(a) The notice referred to in paragraph 1 shall be sent as
soon as possible after the beginning of each
budgetary year;

(b) the notice referred to in paragraph 3 shall be sent a:
the latest 48 days after the award of the contract in
question.

5. Thenotice shall be drawn up in accordance with the
models given in Annex III.

6.  The notice shall be published in full in the Official
Journal of the European Communities and in the TED
data bank in their original language. A summary of the
important elements of cach notice shall be published in
the other official languages of the Community, the
original text alone being authentic.

The Office for Official Publications of the European
Communities shall publish the notices not later than 12
days after their dispatch. In the case of the accelerated
procedure referred to in Article 12 this period shall be
reduced to five days.

7.  The notice shall not be published in the Official
Journals or the press of the country of the contracting
authority before the date of its dispatch and it shall
mention the latter date. This publication shall not contain
information other than that published in the Official
Journal of the European Communities.

8.  The contracting authorities must be able to supply
proof of the date of dispatch.

9.  The cost of publication of the notices in the Official
Journal of the European Communities shall be borne by
the Communities. The length of the notice shall not be
greater than one page of the Journal, that is to say
approximately 650 words. Each edition of the Official
Journal of the European Communities which contains
one or more notices shall reproduce the model notice or
notices on which the published notice or notice are

based.’

Article 10

Article 10 (1) is replaced by the following:

‘1. Inopen procedures the time limit for the receipt of
tenders fixed by the contracting authorities shall not be
less than 52 days from the date of dispatch of the
notice.”

Article 11

Article 11 (1), {2) and (3) is replaced by the following:

‘1. In restricted procedures wuithin the meaning of
Article 1 (e) and negotiated procedures within the
meaning of Article 1 (fj under the conditions laid down in
Article 6 (3} the time limit for the receipt of requests to
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participate fixed by ihe contracting authcrities shall not
be less than 37 days from the date of dispatch of the
notice.

2.  The contracting authorities shall simultaneously
and in writing invite all successful candidates to submit
their tenders. The letter of invitation shall be
accompanied by the contract documents and supporting
documents.

3. Inrestricted procedures the time limit for receipt of
offers fixed by the contracting authorities may not be less
than 40 days from the date of dispatch of the written
invitation.’

Article 12

Article 12 (1) is replaced by the following:

‘1. Where urgency renders impracticable the time
limits referred to in Article 11, the contracting authorities
may fix the following time limits:

(a) atime limit for the receipt of requests to participate
which shall not be less than 15 days from the date of
dispatch of the notice;

{b) atime limit for the receipt of tenders which shall not

be less than 10 days from the date of the invitation to
tender.’

Article 13

Artuicles 13, 14 and 15 are deleted.

Article 14

Article 19 (1) is replaced by the following:

‘1. In restricted and negotiated procedures the
contracting authorities shall, on the basis of information
concerning the supplier’s personal position and the
information and formalities necessary for an appraisal of
the minimum economic and technical conditions required
of him, select from among the candidates with the
qualifications required by Articles 20 to 24 those whom
they will invite to submit a tender or to negotiate.’

Article 15

In Article 21 (1), after ‘in the Netherlands on the
Handelsregister’, the following is inserted: *and in Portugal
on the Registo Nacional das Pessoas Colectivas.’

Official Journa! of the European Communities
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Article 16
Article 26 is replaced by the following:
‘Article 26
1. This Directive shall not prevent, until 31 December

1992, the application of existing national provisions on
the award of public supply contracts which have as their
objective the reduction of regional disparities and the
promotion of job creation in the most disadvantaged
regions and in declining industrial regions, on condition
that the provisions concerned are compatible with
the Treaty and with the Community’s international
obligations.

2. Paragraph 1 shall be without prejudice to Article
25 (4).

Article 17

Article 29 is replaced by the following;:

‘Article 29

1. In order to allow assessment of the results
of applying this Directive, Member States shall
communicate a statistical report to the Commission
relative to contract awards:

{a) not later than 31 October of each year for the
preceding year in respect of the contracting
authorities listed in Annex [ to Directive
80/767/EEC;

{b) not later than 31 October 1991 and for the Hellenic
Republic, the Kingdom of Spain and the Portuguese
Republic 31 October 1995 and thereafter 31
October of each second year for the preceding year in
respect of contracting authorities within the meaning
of Article 1 of this Directive, excluding those listed in
Annex I to Directive 80/767/EEC.

2. This report shall detail at least:

{(a) the number and value of contracts awarded by each
contracting authority above the threshold and, in the
case of contracting authorities mentioned in Annex |
to Directive 80/767/EEC, the value below the
threshold;

(b) the number and value of contracts awarded by
each contracting authority above the threshold,
subdivided by procedure, product and the
nationality of the supplier to whom the contract has
been awarded, and in the case of negotiated
procedures, subdivided in accordance with Article 6,
listing the number and value of the contracts

VLE
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awarded to each Member State and to third TITLE 1§
countries, and in the case of Directive 80/767/EEC,
the number and value of the conuracts awarded
to each signatory to the GATT Agreement on

Final provisions

» P
Government Procurement. Article 20
3. ) _The Comm}ss;op ;h“" de-termmhc't.xc.natureiufdar?y Member States shall adopt the measures necessary to comply
additional StaF'ISf"l:l‘f Information, w “-}l‘ 18 rcqm.r:‘ m with this Directive by 1 January 1989 and shall forthwith
accordance with this Directive, in consultation with the inform the Commission thereof.

Advisory Committee for Public Contracts.’
However, with regard to the Hellenic Republic, the Kingdom
~of Spain and the Portuguese Republic, 1 January 1989 shall

be replaced by 1 March 1992.
Article 18

Annexes I, I and III to the Directive are replaced by Annexes Articie 21

I, 1 and 11l 1o this Directive. Member States shall communicate to the Commission the

texts of the main provisions of national law, whether laws,
regulations or administrative provisions, which they adopt to
comply with this Dircctive.

1 2
TITLE 1l Article 22

This Directive is addressed to the Member States.
Deletion of certain provisions of Directive 80/767/EEC

Done at Brussels, 22 March 1988.

Article 19 For the Council

Articles 2, 3, 4, S and 6 of Directive 80/767/EEC are The President
deleted. M. BANCEMANN
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ANNEX |

LIST OF LEGAL PFRSOMNS GOVERNED RY PURLIC LAW AND RODIES CORRESPONDING THERETO
REFERRED TO IN ARTICLE 1 (b)

i Inall Membes Statee:

associaziops governed by public law or bodies correspunding thereto formed by regional or local
authorites, e.g. “assoctarions de communes’, ‘Cemeindeverbinde’, etc.

Il la Cermany:
‘bundesunmitielbare  Korperschaften,  Anstalien  und  Stiftungen  des  offentdichen  Rechts’;  the
‘landesunmittelbare Korperschaficn, Anstalten und Stuftungen des offenrlichen Rechts' subject to State

p ’ B |

budgetary supervision.

i, In Belgium:
— ‘le Fonds des Routes 1955—1969° — “Het Wegenfonds',

&
— ‘la Régie des Voies Aériennes’ — ‘de Regie der Luchtwegen®,
— public social assistance centres,
— church coundils,
— ‘T'Office Régulateur de la Navigation Intérieure’ — “de Dienst voor Regeling van de Binnens aart’,
— ‘la Régie des services frigorifiques de I'Etai beige’ — ‘de Regie der Belgische Rijkskoel- en
Vriesdiensten’.
IV. In Denmark:

‘andre forvaitningssubjekter’.

V. In France:

— administrative public bodies at national. regional, departmental and local levels,

— umversities, public scientific and cultural bodies and other establishments as defined by the Law setting
out guidelines for Higher Education No 68-978% of 12 November 1968.

VL. In Ireland:

other public authorities whose public supply contracts are subject to control by the State.

VIL. In lealy:

— State universities, State university institutes, consortia for university development works,

- — higher scientific and cultural institutes, astronomical, asrrophysical, geophysical or vuicanological
observatories,

— the *Enti di riforma fondiaria’,

— welfare and benevolent institutes of all kinds.

VI, In Greece:

other legal persons governed by public law whose public supply contracts are subject to State control.

IX. In Luxembourg:

public bodies subjcct to control by the Government, by an assaciation of muniaipal corporations or by a
municipal corporation.

X. In the Netherlands:

— the "Waterschappen’,

— the ‘instellingen van wetenschappelih onderwips vermeld in article 15 van de Wer op het
Wetenschappclitk Onderwiis (19607, the ‘academische zickenhuizen',

— the ‘Nederlandse Centrale Organisatie voor toegepast natuurwetenschappeliik onderzoek {TNO) and
its dependent organizations.
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XL In Spain:

other legal persons subject to public rules for the award of contracts.

XII. In Portugal:

legal persons governed by public law whose public supply contracts are subject to State control.

XIII. In the United Kingdom:

— Education Authorities,

— Fire Authorities,

— National Health Service Authoritics,
— Police Authorities,

— Commission for the New Towns,

— New Towns Corporations,

— Scottish Special Housing Association,

— Northern Ireland Housing Executive.
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ANNEX 1l

DEFINITION OF CERTAIN TECHNICAL SPECIFICATIONS

For the purpose of this Diregtive:

‘technicai specification’ means the totality of the technical requircments contained in particular 1n the tender
documents defining the characteristics required of a product such as the level of quality, performance, safety or
dimensions including the requirements applicable to the product in respect of terminology, symbols, tests and
testing methods, packaging, marking and labelling which permit a material, a product or a supply to be
described objectively in a manner such that it fulfils the use for which it is intended by the contracting
authority;

‘standard’ means a technical specification approved by a recognized standardizing body for repeated and
continuous application, compliance with which is in principle not compuisory;

‘European standard’ means the standards approved by the European Committee for Standardization (CEN) or
by the European Commuttee for Electrotechnical Standardization (CENELEC) as ‘European Standards (EN)’
or ‘Harmonization Documents (HD)' according to the Common Rules of these organizations;

‘Common technical specification’ means a technical specification drawn up with a view to uniform application
in all Member States of the Community.

12¢
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ANNEX Il
MODEL NOTICES OF SUPPLY CONTRACTS
A. Open procedures
1. Name, address and telephone, telegraphic, telex and facsimile numbers of the contracting authority.
2. (a) Award procedure chosen;
(b) form of contract for which offers are invited.
3. (a) Place of delivery;
{b) nature and quantity of the goods to be supplied;
(c) indication of whether the suppliers can tender for some and/or all of the goods required;
(d) derogation from the use of standards in accordance with Article 7.
4. Time limit for delivery, if any.
5. (a) Name and address of the service from which the relevant documents may be requested;
(b) final date for making such requests;
(c) where applicable, the amount and terms of payment of any sum payable for such documents.
6. (a) Final date for receipt of tenders;
(b) address to which they must be sent;
(c) language(s) in which they must be drawn up.
7. (a) Persons authorized to be present at the opening of tenders;
(b) date, time and place of this opening.
8. (Where applicable) Any deposits and guarantees required.
9. The main terms concerning financing and payment and/or references to the relevant provisions.
10. Where applicable, the legal form to be taken by the grouping of suppliers winning the contract.
11. The information and formalities necessary for an appraisal of the minimum economic and technical
standards required of the supplier.
12. Period during which the tenderer is bound to keep open his tender.
13. Criteria for the award of the contract. Criteria other than that of the lowest price shall be mentioned if they do
not appear in the contract documents.
14. Other information.
15. Date of dispatch of the notice.
16. Date of receipt of the notice by the Office for Official Publications of the European Communities.
B. Restricted procedures
1. Name, address and telephone, telegraphic, telex and facsimile numbers of the awarding authority.
2. (a) Award procedure chosen;

(b)
(c)

where applicable, justification for use of the accelerated procedure;

form of contract for which offers are invited.
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10.

11,

12.

i Place of ddnvery,
{b) nature and quantity of goods to be delivered;
(¢} indication of whether the supplier can tender for some and/or all of the goods required;

{d; derogation from the use of standards in accordance with Article 7.
Time litnit on delivery, if any.
Where applicable, the legal form to be assumed by the grouping of supplicrs winning the contract.

(a) Final date for the receipt of requests to participate;
(b) address to which they must be sent;

(c) language(s) in which they must be drawn up.
Final date for the dispatch of invitations to tender.

Information concerning the supplier's own position, and the information and formalities necessary for an
appraisal of the minimum economic and technical standards required of him.

Criteria for the award of the contract if these are not stated in the invitation to tender.
Other information.
Date of dispatch of the notice.

Date of receipt of the notice by the Office for Official Publications of the European Communities.

C. Negotiated procedures
Name, address and telephone, telegraphic, telex and facsimile number of the aWarding authority.

(a) Award procedure chosen;
(b) where applicable, justification for use of the accelerated procedure;

(c) where applicable, form of contract for which offers are invited.

(a) Place of delivery;
(b) nature and quantity of goods to be delivered;
(c) indication of whether the suppliers can tender for some and/or all of the goods required:

(d) derogation from the use of standards in accordance with Article 7.
Time limit on delivery, if any.
Where applicable, the legal form to be assumed by a grouping of suppliers winning the contract.

{a) Final date for the receipt of requests to participate;
{b) address to which they must be sent;

(c) language(s) in which they must be drawn up.

Information concerning the supplier’s own position, and the information and formalities necessary for an
appraisal of the minimum economic and technical standards required of him.

Where applicable, the names and addresses of suppliers already selected by the awarding authoriry.

Date(s) of previous publications in the Official Journal of the European Communities.
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10. Other information.
11. Date of dispatch of the notice.
12. Date of receipt of the notice by the Office for Official Publications of the European Communties.
D. Pre-information procedures
1. Name, address and telephone, telegraphic, telex and facsimile numbers of the awarding authority and of the
service from which additional information may be obtained.
2. Nature and quantity or value of the products to be supplicd.
3. Estimated date of the commencement of the procedures of the award of the contraci(s) (if known).
4. Other information.
5. Date of dispatch of the notice.
6. Date of receipt of the notice by the Office for Official Publications of the European Communities.
E. Contract awards
1. Name and address of awarding authority.
2. (a) Award procedure chosen;
(b) in respect of the contracting authorities listed in Annex I to Directive 80/767/EEC, where appropriate,
justification in accordance with Article 6 (3) and (4) for the use of such procedures.
3. Date of award of contract.
4. Criteria for award of contract.
5. Number of offers received.
6. Name(s) and address(es) of supplier(s).
7. Nature and quantity of goods supplied, where applicable, by supplier.
8. Price or range of prices.
9. Other information.
10. Date of publication of the tender notice in the Official Journal of the European Communities.
11. Date of dispatch of the notice.
12. Date of receipt of the notice by the Office for Official Publications of the European Communiues.
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COUpNTI, DIRECTIVE
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A

on the coordination of the lows. remsd vy qwe corianstrats ¢ £ OV 0DS sl iy
application of review procedures o the 1= of public supply and public works contracts

836G TIERC)

THE COUNCH. OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 10Ca
thereof,

Having regard to the proposal from the Commission ('),
In cooperation with the European Parliament (2),

Having regard to the opinion of the Economic and Social
Committee (), '

Whereas Community Directives on public procurement, in
particular Council Directive 71/305/EEC of 26 July 197"
concerning the coordination of procedures for the award ¢!
public works contracts (*), as last amended by Directiv»

§9/440/EEC (%), and Council Directive 77/62/EEC f 21 -

December 1976 coordinating procedures for the award of
public supply contracts (¢), as last amended by Directive
88/29S/EEC (7), do not contain any specific provision
ensuring their effective application;

Whereas the existing arrangements at both national and
Community levels for ensuring their application are not
always adequate to ensure compliance with the relevant
Community provisions particularly at a stage when
infringements can be corrected;

Whereas the opening-up of public procurement to
Community competition necessitates a substantial increase
in the guarantees of transparency and non-discrimination;
whereas, for it to have tangible effects, effective and rapid
remedies must be available in the case of infringements of
Community law in the field of public procurement or
national rules implementing that law;

Whereas in certain' Member States the absence of effective
remedies or inadequacy of existing remedies deter

(') OJ No C 230, 28. 8. 1987, p. 6 and O] No C 15, 19. 1. 1989,
p. 8.

(2) OJ No C 167, 27. 6. 1988, p.77 and O] No C 323,
27.12. 1989.

}) OJ No C 347, 22.12. 1987, p. 23.

‘) OJ No 1. 185, 16. 8. 1971, p. §.

Y O No L. 210, 21. 7. 1989, p. 1.

¢) OJNo L 13,15.1.1977,p. 1.

) O} No L 127, 20. 5. 1988, p. 1.

(
(
{
(
{

Community undertakings [rom submitting tende-s 1 the
Member State in whick the contraciing authority i
esiabissned; whereas, theretore, the Mcemper States
concerned must remedy this situzi.on; ’

‘Wnereas, since procedures for the award ot public contraces
are of such short auration, comperent review podies mus:
amnotig otaer things, be authorizea to take interim measures
anned a suspending such a procedure or the implementation
of any decisions which may be taken by the contracting
authoricy; whereas the short duration ot the procedures
mieans that the aforementioned infringements need to be
acalt v uth urgently:

W nereas it 1s necessary 1o ensure that aaequate pnoceduces
exist in ali the Member States to permit the setiing aside of
decisions taken unlawfully and compensation of persons
haryy 4 by an inringement;

‘Whereas, when undertakings do not seek sesicw, certain
EETenitals Midy ot bu coirected ualess o specific
Sarche Jisan is put in place;

‘Wher.as, accordingly, the Ccmmission, when it considers
Shataollear and manifest infringzmesr has been comanited
Jdiing a coatract award precedure, should be able to bring it
1o the attention of the competent acthorities of the Member
State and of the contracting authority concerned so that
appronriate steps are taken for the rapid correction of any
ollege? infringement;

Whereas the application in practice of the provisions of this
Directive should be re-examined within a period of four years
of its implementation on the basis of information to be
supplied by the Member States concerning the functioning of
the nacaonal review procedures,

HAD ADOPTED THIS DIRECTIVE.: -

%

Article 1

1. Yhe Member States shall take the measures necessary
to ensure that, as regards contract award procedures falling
withing the scope of Directives 71/305/EEC and
77/62/EEC, decisions taken by the contracting authorities
may be reviewed effectively and, in particular, as rapidly as
possibi:: in accordance with the conditions set out in the
fotlowiag Articics, and, in particular, Article 2 {7) on the
grounds that such decisions have infringed Community law
in the field of public procurement or national rules
implementing that law.

4
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2.  Member States shall ensure that there is no
discrimination between undertakings claiming injury in the
context of a procedure for the award of a contract as a result
of the distinction made by this Directive between national
rules implementing Community law and other national
rules.

3. The Member States shall ensure that the review
procedures are available, under detailed rules which the
Member States may establish, at least to any person having or
having had an interest in obtaining a particular public supply
or public works contract and who has been or risks being
harmed by an alleged infringement. In particular, the
Member States may require that the person seeking the
review must have previously notified the contracting
authority of the alleged infringement and of his intention to
seek review.

Article 2

1. The Member States shall ensure that the measures
taken concerning the review procedures specified in Article 1
include provision for the powers to:

(a) take, at the earliest onnorrunity and by way of
interlocutory procedures, interim measures with the aim
of correcting the alleged infringement or preventing
further damage to the interests concerned, including
measures to suspend or to ensure the suspension of the
procedure for the award of a public contract or the
implementation of any decision taken by the contracting
authority;

(b) either set aside or ensure the setting aside of decisions
taken unlawfully, including the removal of
discriminatory  technical, economic or financial
specifications in the invitation to tender, the contract
documents or in any other document relating to the
contract award procedure;

(¢) award damages to harmed by an

infringement.

persons

2. The powers specified in paragraph 1 may be conferred on
separate bodies responsible for different aspects of the review
procedure.

3. Review procedures need not in themselves have an
automatic suspensive effect on the contract award
procedures tn which they relate.

4. The Member States may provide that when
considering whether to order interim measures the body
responsible may take into account the probable
consequences of the measures for all interests likely to be
harmed, as well as the public interest, and may decide not to

grant such measures where their negative conscquences could
exceed their benefits. A decision not to grant internm
measures shall not prejudice ahy other claim of the person
seeking these measures.

5.  The Member States may provide that where damages
are claimed on the grounds that a decision was taken
unlawfully, the contested decision must first he set aside by =
body having the necessary powers.

6.  The effects of the exercise of the powers referred to 1n
paragraph 1 on a contract concluded subsequent to its award
shall be determined by national law.

Furthermore, except where a decision must be set aside prior
to the award of damages, a Member State may provide that,
after the conclusion of a contract following its award, the
powers of the body responsible for the review procedures
shall be limited to awarding damages to any person harmed
by an infringement.

7.  The Member States shall ensure that decisions taken by
bodies responsible for review procedures can be effectively
enforced.

8.  Where bodies responsible for review procedures are
not judicial in character, written reasons for their decisions
shal! always be given. Furthermore, in such a case, provision
must be made to guarantee procedures whereby ar+ liegedly
illegal measure taken by the review body orany . .. " dcfect
in the exercise of the powers conferred on it can be the subi-..
of judicial review or review by another body which is a cours
or tribunal within the meaning of Article 177 of the EEC
Treaty and independent of both the contracting authority
and the review body.

The members of such an independent body shaii be
appointed and leave office under the same onditions as
members of the judiciary as regards the authorits responsible
for their appointment, their period of office, and their
removal. Atleast the President of this independent body sihiati
have the same legal and professivnal quaiiticiuions as
members of the judiciary. The independent body shall take
its decisions following a procedure in which both sides are
heard, and these decisions shall, by means determined by
each Member State, be legally binding.

Article 3

1. The Commission may invoke the procedure for which
this Article provides when, prior to a contract being
concluded, it considers that a clear and manifest
infringement of Community provisions in the field of public
procurement has been committed during a contract award
procedure falling within the scope of Directives
71/305/EEC and 77/62/EEC.

2.  The Commission shall notify the Member State and the
contracting authority concerned of the reasons which huve
led it to conclude that a clear and manifest infringement has
been committed and request its correction.



30. 12. 89

Official Journal of the European Communities

135

No 1. 395/35

3. Within 21 days of receipt of the notification referred to
in paragraph 2, the Member State concerned  shall
communicate to the Commission:

(a) its confirmation that the infringement has been
corrected; or

(b) areasoned submission as to why no correction has been
made; or

{c) a notice to the effect that the contract award procedure
has been suspended either by the contracting authority
on its own initiative or on the basis of the powers
specified in Article 2 (1) (a).

4. A reasoned submission in accordance with
paragraph 3 (b) may rely among other matters on the fact
that the alleged infringement is already the subject of judicial
or other review proceedings or of a review as referred to in
Article 2 (8). In such a case, the Member State shall inform
the Commission of the result of those proceedings as soon as
it becomes known.

5. Where notice has been given that a contract award
procedure has been suspended in accordance with
paragraph 3 (c), the Member State shall notify the
Commission when the suspension is lifted or another
contract procedure relating in whole or in part to the same
subject matter is begun. That notification shall confirm that
the alleged infringement has been corrected or include a
reasoned submission as to why no correction has been
made.

Article 4

1. Not later than four years after the implementation of
this Directive, the Commission, in consultation with the

Advisory Committee for Public Contracts, shall review the
manner in which the provisions of this Directive have been
implemented and, if necessary, make proposals for
amendments.

2. By 1 March cach year the Member States shall
communicate to the Commission information on the
operation of their national review procedures during the
preceding calendar year. The nature of the information shall
be determined by the Commission in consultation with the
Advisory Committee for Public Contracts.

Article §

Member States shall bring into force, beforei December
1991, the measures necessary to comply with this Directive.
They shall communicate to the Commission the texts of the
main national laws, regulations and administrative
provisions which they adopt in the field governed by this
Directive.

Article 6

This Directive is addressed to the Member States.

Done at Brussels, 21 December 1989.

For the Council
The President
E. CRESSON
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) COUNCIL RECOMMENDATION ' .

of 12 November 1984

concerning the first phase of opening up access to public telecommunications
Co contracts

(84/550/EEC) »

THE COUNCIL OF THE EUROPEAN
COMMUNITIES,

Having regard to the Treaty establishing the European
Economic Community, and in particular Article 235
thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European
Parliament ("),

Having regard to the opinion of the of the Economic
and Social Committee (3),

Having regard to the communication from the
Commission to the Council on telecommunications of
18 May 1984,

Having regard to the growing importance of telecom-
munications for the economic development of the
Community,

Whereas, with a view to attaining the basic Treaty
objective of creating a common market, the Council
Declaration of December 1976 invited the Commis-
sion to propose measures whereby supply contracts
awarded by the bodies in Member States responsible
for telecommunications services can become subject to
effective competition at Community level, on a
reciprocal basis ;

Whereas at the present stage of development it seems
appropriate to differentiate between terminal apparatus
on the one hand and switching and transmission
apparatus forming part of the public networks on the
other hand;

Whereas the Commission and the Member States have
taken steps to develop a common market for telecom-
munications equipment, in particular by contributing
to the elimination of barriers to trade, by means of
measures that should lead progressively to the defini-
tion of common type-approval specifications for
terminal apparatus and mutual recognition by admi-
nistrations of type approvals for such apparatus;

Whereas the harmonization programme now being
undertaken by the telecommunications administra-
tions within the framework of the European Confe-

() O No C 144, 15. 6. 1981, p. 71. .
() OJ No C 138, 9. 6. 1981, p. 26.

rence of Postal and Telecommunications Administra-
tions (CEPT) should open up increasing possibilities
for cross-frontier procurement during the 1980s;

Whereas for the purposes of this recommendation :

— ‘telecommunications administrations’ means the
administrations and recognized private operating
agencies recognized by the Community and
offering telecommunications services,

— ‘terminal apparatus’ means apparatus connected to
the extremities of a public telecommunications
network to send, process or receive information,

— ‘conventional terminals’ means telephone ap-
paratus for main telephone sets, private automatic
exchanges (PABX) for conventional telephony,
ordinary teleprinters and modems,

— ‘new telematic terminals’ means terminal apparatus
other than conventional terminals,

— ‘switching and transmission apparatus’ means any
apparatus other than terminal apparatus that is
purchased by telecommunications administrations
for use in their networks;

Whereas the purpose of this recommendation is to
develop a common market for telecommunications
equipment ; whereas it therefore aims to offer télecom-
munications administrations a wider choice and to
meet the absolute necessity to establish or consolidate
a European industrial potential in the technologies
concerned ; '

Whereas it is therefore to the Community's advantage
that the telecommunications administrations should,
in the course of an experimental phase, gradually
contribute to the creation of this common market by
inviting tenders in the other Community countries on
i non-discriminatory basis for at least a2 minimum
proportion of their supply contracts,

HEREBY RECOMMENDS:

— that the Governments of the Member States ensure
that the telecommunications administrations
provide opportunities for undertakings established
in the other Community countries, following their
usual procedures and on a non-discriminatory
basis, to tender for:

(39
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1. all new telematic terminals and all conventional — that the Governments of the Member States report
terminals for which there are common type- to the Commission at the end of each six-month
approval specifications ; period, starting at the end of 1984, on the

measures taken by the telecommunications admi-
nistrations to implement this policy, their practical

2. their contracts for switching-and transmission effects, the problems encountered and any further
apparatus and conventional terminal apparatus action needed. These data will be examined by the
for which there are no common type-approval Commission with the Senior Officials Group on
specifications for at least 10 % in value of their Telecommunications set up by the Council on 4
annual orders, November 1983.
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(Acts whose publication is not obligatory)

COUNCIL

COUNCIL DIRECTIVE
of 17 September 1990

on the procurement procedures of entities operating in the water, energy, transport and
telecommunications sectors

(90/531/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing in the European
Economic Community and in particular the last sentence of
Article 57 (2), Article 66, Article 100a and Article 113
thereof,

Having regard to the proposal from the Commission (}),
In cooperation with the European Parliament (2),

Having regard to the opinion of the Economic and Social
Committee (3),

Whereas the measures aimed at progressively establishing
the internal market, during the period up to 31 December
1992, need to be taken; whereas the internal market
consists of an area without internal frontiers in which free
movement of goods, persons, services and capital is
guaranteed;

Whereas the European Council has drawn conclusions
concerning the need to bring about a single internal
market;

Whereas restrictions on the free movement of goods and on
the freedom to provide services in respect of supply

(1) O] No C 264, 16. 10. 1989, p. 22.

(3) O] No C 158, 26. 6. 1989, p. 258 and
0] No C 175, 16. 7. 1990, p. 78.

(3) OJ No C 139, S. 6. 1989, pp. 23 and 31.

contracts awarded in the water, energy, transport and
telecommunications sectors are prohibited by the terms of
Articles 30 and 59 of the Treaty;

Whereas Article 97 of the Euratom Treaty prohibits any
restrictions based on nationality as regards companies
under the jurisdiction of a Member State where they desire
to participate in the construction of nuclear installations of
a scientific or industrial nature in the Community;

Whereas these objectives also require the coordination of

the procurement procedures applied by the entities
operating in these sectors;

Whereas the White Paper on the completion of the internal
market contains an action programme and a timetable for
opening up public procurement markets in sectors which
are currently excluded from Council Directive
71/305/EEC of 26 July 1971 concerning the coordination
of procedures for the award of public works contracts (4),
as last amended by Council Directive 89/440/EEC (5), and
Council Directive 77/62/EEC of 21 December 1976
coordinating procedures for the award of public
supply contracts (6), as last amended by Directive
88/295/EEC (7);

() OJ No L 185, 16. 8. 1971, p. 5.
(*) OJ No L 210, 21. 7. 1989, p. 1.
(6! O] No L 13, 15. 1. 1977, p. 1.

(") OJ No L 127, 20. 5. 1988, p. 1.
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Whereas among, such excluded sectors are those concerning,
the provision of water, energy’ and transport services
and, as far as Directive 77/62/EEC is concerned, the
telecommunications sector;

Whereas the main reason for their exclusion was that
entities providing such services are in some cases governed
by public law, in others by private law;

Whereas the need to ensure a real opening-up of the market
and a fair balance in the application of procurement rules
in these sectors requires that the entities to be covered must
be identified on a different basis than by reference to their
legal status; -

Whereas, in the four sectors concerned, the procurement
problems to be solved are of a similar nature, so permitting
them to be addressed in one instrument;

Whereas, among the main reasons why entities operating
in these sectors do not purchase on the basis of
Community-wide competition is the closed nature of the
markets in which they operate, due to the existence of
special or exclusive rights grantcd by the national
authorities, concerning the supply to, provision or
operation of, networks for providing the service concerned,
the exploitation of a given geographical area for a
particular purpose, the provision or operatlon of public
telecommunications networks or the provnsxon of public
telecommunications services;

Whereas the other main reason . for the absence of
Community-wide competition in these areas results from
various ways in which national authorities can influence
the behaviour of these entities, including participations
in their capital and representation in the entities’
administrative, managerial or supervisory bodies;

Whereas this Directive should not extend to acuvities of
those entities which either fall outside the sectors of water,
energy and transport services or outside the
telecommunications sector, or which fall within those
sectors but nevertheless are directly exposed to competitive
forces in markets to which entry is unrestricted;

Whereas it is appropriate that these entities apply common
procurement procedures in respect of their activities
relating to water; whereas certain entities have been
covered up to now by the Directives 71/305/EEC and
77/62/EEC in respect of their activities in the field of
hydraulic engineering projects, irrigation, land drainage or
the disposal and treatment of sewage;

Whereas, however, procurement rules of the type proposed
for supplies of goods are inappropriate for purchases of
water, given the need to procure water from sources near
the area it will be used;
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Whereas, when  specific  conditions  arc  fulfilled,
exploitation of a geographical area with the aim of
exploring for or extracting oil, gas, coal or other solid fuels
may be made subject to alternative arrangements which
will enable the same objective of opening up contracts to be
achieved; whereas the Commission must ensure that these
conditions are complied with by the Member States who
implement these alternative arrangements;

Whereas the Commission has announced that it will
propose measures to remove obstacles to cross-frontier
exchanges of electricity by 1992; whereas procurement
rules of the type proposed for supplies of goods would not
make it possible to overcome existing obstacles to the
purchases of energy and fuels in the energy sector; whereas,
as a result, it is not appropriate to include such purchases
in the scope of this Directive, although it should be borne
in mind that this exemption will be re-examined by
the Council on the basis of a Commission report and
Commission proposals;

Whereas Regulations (EEC) No 3975/87 (!) and (EEC)
No 3976/87 (2), Directive 87/601/EEC (3) and Decision
87/602/EEC () are designed to introduce more
competition between the entities offering air transport
services to the public and it is therefore not appropriate for
the time being to include such entities in the scope of this
Directive although the situation ought to be reviewed at a
later stage in the light of progress made as regards
competition;

Whereas, in view of the competitive position of
Community shipping, it would be inappropriate for the
greater part of the contracts in this sector to be subject to
detailed procedures; whereas the situation of shippers
operating sea-going ferries should be kept under review;
whereas certain inshore and river ferry services operated by
public authorities should no longer be excluded from the
scope of Directives 71/305/EEC and 77/62/EEC;

Whereas it is appropriate to facilitate compliance with
provisions relating to activities not covered by this
Directive;

Whereas this Directive should not apply to procurement

- contracts which are declared secret or may affect basic

State security interests or are concluded according to other
rules set up by existing international agreements or
international organizations;

(1) OJ No L 374, 31.12. 1987, p. 1.
(3) O No L 374, 31.12. 1987, p. 9.
(3) OJ No L 374, 31.12. 1987, p. 12.
(*) OJ No L 374, 31. 12. 1987, p. 19.
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Whereas the Community’s or the Member States’ existing
international obligations must not be affected by the rules
of this Directive;

Whereas products, works or services must be described by
reference to European specifications; whereas, in order to
ensure that a product, work or service fulfils the use for
which it is intended by the contracting entity, such
reference may be complemented by specifications which do
not change the nature of the technical solution or solutions
set out in the Eutopean specification;

Whereas the principles of equivalence and of mutual
recognition of national standards, technical specifications
and manufacturing methods are applicable in the field of
application of this Directive;

Whereas, when the contracting entities define by common
accord with tenderers the deadlines for receiving tenders,
they shall comply with the principle of non-discrimination,
and whereas, if there is no such agreement, it is necessary
to lay down suitable provisions;

Whereas it could prove useful to provide for greater
transparency as to the requirements regarding the
protection and conditions of employment applicable in the
Member State in which the works are to be carried out;

Whereas it is appropriate that national provisions for
regional development requirements to be taken into
consideration in the award of public works contracts
should be made to conform to the objectives of the
Community and be in keeping with the principles of the
Treaty;

Whereas contracting entities must not be able to reject
abnormally low tenders before having requested in writing
explanations as to the constituent elements of the tender;

Whereas, within certain limits, preference should be given
to an offer of Community origin where there are equivalent
offers of third country origin;

Whereas this Directive should not prejudice the position of
the Community in any current or future international
negotiations;

Whereas, based on the results of such international
negotiations, this Directive should be extendable to offers
of third country origin, pursuant to a Council Decision;

Whereas the rules to be applied by the entities concerned
should establish a framework for sound commercial
practice and should leave a maximum of flexibility;

Whereas, as a counterpart for such flexibility and in the
interest of mutual confidence, a minimum level of
transparency must be ensured and appropriate methods
adopted for monitoring the application of this Directive;

Whereas it is necessary to adapt Directives 71/305/EEC
and 77/62/EEC to establish well-defined fields of
application; whereas the scope of Directive 71/305/EEC
should not be reduced, except as regards contracts in the
water and telecommunications sectors; whereas the scope
of Directive 77/62/EEC should not be reduced, except as
regards certain contracts in the water sector; whereas the
scope of Directives 71/305/EEC and 77/62/EEC should
not, however, be extended to contracts awarded by carriers
by land, air, sea, inshore or inland waterway which,
although carrying out economic activities of an industrial
or commercial nature, belong to the State administration;
whereas, neverthcless, certain contracts awarded by
carriers by land, air, sea, inshore or inland waterway which
belong to the State administration and are carried out only
for reasons of public service should be covered by those
Directives;

Whereas this Directive should be re-examined, in the light
of experience;

Whereas the opening up of contracts, on 1 January 1993,
in the sectors covered by this Directive might have an
adverse effect upon the economy of the Kingdom of Spain;
whereas the economies of the Hellenic Republic and the
Portuguese Republic will have to sustain even greater
efforts; whereas it is appropriate that these Member States
be granted adequate additional periods to implement this
Directive,

HAS ADOPTED THIS DIRECTIVE:

TITLE]

General provisions

Article 1
For the purposes of this Directive:

1. ‘public authorities’ shall mean the State, regional or
local authorities, bodies governed by public law, or
associations formed by one or more of such
authorities or bodies governed by public law.

443

A body is considered to be governed by public law A

where it: ‘



No L 297/4

Official Journal of the European Communities 29. 10. 90

— T

— is established for the specific purpose of meeting
needs in the general interest, not being of a
commercial or industrial nature, and

— has legal personality, and

-— is financed for the most part by the State, or
regional or local authorities, or other bodies
governed by public law, or is subject to
management supervision by those bodies, or has
an administrative, managerial or supervisory
board more than half of whose members are
appointed by the State, regional or local
authorities, or other bodies governed by public
law;

. ‘public undertaking’ shall mean any undertaking over
which the public authorities may exercise directly or
indirectly a dominant influence by virtue of their
ownership of it, their financial participation therein,
or the rules which govern it. A dominant influence on
the part of the public authorities shall be presumed
when these authorities, directly or indirectly, in
relation to an undertaking: .

— hold the major of the undertaking’s subscribed
capital, or

— control the majority of the votes attaching to
shares issued by the undertaking, or

— can appoint more than half of the members of the
undertaking’s administrative, managerial or
supervisory body; ‘

. ‘supply and works contracts’ shall mean contracts for
pecuniary interest concluded in writing between one of
the contracting entities referred to in Article 2 and a
supplier or contractor and which have as their
object:

(a) in the case of supply contracts, the purchase,
lease, rental or hire-purchase, with or without
options to buy, of products or of software
services. These contracts may in addition cover
siting and installation operations.

Software services shall be covered by this
definition where they are procured by a
contracting entity exercising and activity defined
in Article2(2)(d) and are for use in the
operation of a public telecommunications
network or are intended to be used in a public
telecommunications service as such;

(b) in the case of works contracts, either the
execution, or both the execution and design or
the realization, by whatever means, of building
or civil engineering activities referred to in
Annex XI. These contracts may, in addition,
cover supplies and services necessary for their
execution.

Contracts which include the provision of services
other than those referred to in (a) and (b) shall be
regarded as supply contracts if the total value of
supplies, including siting and installation operations
necessary for the execution of the contract and of
software services within the meaning of subparagraph
(a), is greater than the value of the other services
covered by the contract;

. ‘framework agreement’ shall mean an agreement

between one of the contracting entities defined in
Article 2 and one or more suppliers or contractors, the
purpose of which is to establish the terms, in
particular with regard to the prices and, where
appropriate, the quantity envisaged, governing the
contracts to be awarded during a given period;

. ‘tenderer’ shall mean a supplier or contractor who

submits a tender and ‘candidate’ shall mean a person
who has sought an invitation to take part in a
restricted or negotiated procedure;

. ‘open, restricted and negotiated procedures’ shall

mean the award procedures applied by contracting
entities whereby:

(a) in the case of oper procedures, all interested
suppliers or contractors may submit tenders;

(b) in the case of the restricted procedures, only
candidates invited by the contracting entity may
submit tenders;

(c) in the case of negotiated procedures, the
contracting  entity consults suppliers or
contractors of its choice and negotiates the terms
of the contract with one or more of them;

. ‘technical specifications’ shall mean the technical

requirements contained in particular in the tender
documents, defining the characteristics of a set of
works, material, product or supply, and enabling a
piece of work, a material, a product or a supply to be
objectively described in a manner such that it fulfils
the use for which it is intended by the contracting
entity. These technical prescriptions may include
quality, performance, safety or dimensions, as well as
requirements applicable to the material, product, or
supply as regards quality assurance, terminology,
symbols, testing and test methods, packaging,
marking or labelling. In the case of works contracts,
they may also include rules for the design and costing,
the test, inspection and acceptance conditions for
works and methods or techniques of construction and
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all other technical conditions which the contracting
entity is in a position to prescribe under general or

specific regulations, in relation to the finished works,

and to the materials or parts which they involve;

‘standard’ shall mean a technical specification
approved by a recognized standardizing body for
repeated and continuous application, compliance with
which is in principle not compulsory;

. ‘European standard’ shall mean a standard approved

by the European Committee for Standardization

(CEN) or by the European Committee for
Electrotechnical Standardization (CENELEC) as a
‘European Standard (EN) or ‘Harmonization

Document (HD), according to the common rules
of those organizations, or by the European
Telecommunications Standards Institute (ETSI)
according to its own rules as a ‘European
Telecommunications Standard (ETS)’;

‘common technical specification’ shall mean a
technical specification drawn up in accordance with a
procedure recognized by the Member States which a
view to uniform application in all Member States and
published in the Official Journal of the European
Communities;

‘European technical approval’ shall mean a favourable
technical assessment of the fitness for use of a product
for a particular purpose, based on fulfilment of the

essential requirements for building works, by means of -

the inherent characteristics of the product and the
defined conditions of application and use, as provided
for in Council Directive 89/106/EEC of 21 December
1988 on the approximation of laws, regulations and
administrative provisions of the Member States
relating to construction products (). European
technical approval shall be issued by an approval body
designated for this purpose by the Member State;

‘European specification’ shall mean a common
technical specification, a European technical approval
or a national standard implementing a European
standard;

‘public telecommunications network’ shall mean the
public telecommunications infrastructure which
enables to be conveyed between defined network
termination points by wire, by microwave, by optical
means or by other electromagnetic means.

‘Network termination point’ shall mean all physical
connections and their technical access specifications
which form part of the public telecommunications
network and are necessary for access to, and efficient
communication through, that public network;

(1) OJ No L 40, 11. 2. 1989, p. 12.
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‘public teleccommumcations  services'  shall  mean
tclecommunications services the provision of which
the Member States have specifically assigned notably
to one or more telecommunications entities.

‘Telecommunications services’ shall mean services the
provision of which consists wholly or partly in the
transmission and routing of signals on the public
teleccommunications network by means of
telecommunications processes, with the excepuon of
radio-broadcasting and television.

Article 2

1. This Directive shall apply to contracting entities
which:

(a)

(b)

are public authorities or public undertakings and
exercise one of the activities referred to in

paragraph 2;

or, when they are not public authorities or public
undertakings, have as one of their activities any of
those referred to in paragraph 2 or any combination
thereof and operate on the basis of special or exclusive
rights granted by a competent authority of a Member
State.

2. Relevant actnvmes for the purpases of this Directive
shall be:

(a)

(b).

(c)

(d)

the provision or operation of fixed networks intended
to provide a service to the public in connection with
the production, transport or distribution of:

(i) drinking water, or
(ii) electricity, or
(iii) gas or heat,

or the supply of drinking water, electricity, gas or heat
to such networks;

the exploitation of a geographical area for the purpose
of:

{i) exploring for or extracting oil, gas, coal or other
solid fuels, or

(ii) the provision of airport, maritime or inland port

or other terminal facilities to carriers by air, sea

or inland waterway;

the operation of networks providing a service to the
public in the field of transport by railway, automated
systems, tramway, trolley bus, bus or cable.

As regards transport services, a network shall be
considered to exist where the service is provided under
operating conditions laid down by a competent
authority of a Member State, such as conditions on
the routes to be served, the capacity to be made

~ available or the frequency of the service;

the provision or operation of public tele-
communications networks or the provision of one or
more public telecommunications services.

195
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3. For the purpose of applying paragraph 1 (b), speaal
or exclusive rights shall mean rights deriving from
authorizations granted by a competent authority of the
Member State concerned, by law, regulation or
administrative action, having as their result the reservation
for one or more entities of the exploitation of an activity
defined in paragraph 2.

A contracting entity shall be considered to enjoy special or
exclusive rights in particular where:

{a) for the purpose of constructing the networks or
facilities referred to in paragraph 2, it may take
advantage of a procedure for the expropriation or use
of property or may place network equipment on,
under or over the public highway;

(b) in the case of paragraph 2 (a), the entity supplies with
drinking water, electricity, gas or heat a network
which is itself operated by an entity enjoying special or
exclusive rights granted by a competent authority of
the Member State concerned.

4. The provision of bus transport services to the public
shall not be considered to be a relevant activity within the
meaning of paragraph 2 (c) where other entities are free to
provide those services, either in general or in a particular
geographical area, under the same conditions as the
contracting entities.

5. The supply of drinking water, electricity, gas or heat 10
networks which provide a service to the public by a
contracting entity other than public authority shall not be
considered as a relevant activity within the meaning of
paragraph 2 (a) where:

(a) in the case of drinking water or electricity:

— the production of drinking water or electricity by
the entity concerned takes place because its
consumption is necessary for carrying out an
activity other than that referred to in paragraph 2,
and

— supply to the public network depends only on the
entity’s own consumption and has not exceeded
30 % of the entity’s total production of drinking
water or energy, having regard to the average for
the preceding three years, including the current
year;

(b) in the case of gas or heat:

— the production of gas or heat by the entity
concerned is the unavoidable consequence of
carrying on an activity other than that referred to
in paragraph 2, and

— supply to the public network is aimed only at the
economic exploitation of such production and
amounts to not more than 20 % of the entity’s
turnover having regard to the average for the
preceding three years, including the current year.

6. The contracting entities listed in Annexes ] to X shall
fulfil the criteria set out above. In order to ensure that the

.

A
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lists are as exhaustive as possible, Member States shall
notify the Commission of amendments to their lists. The
Commission shall revise Annexes I to X in accordance with
the procedure in Article 32.

Article 3

1. Member States may request the Commission to provide
that exploitation of geographical areas for the purpose of
exploring for, or extracting, oil, gas, coal or other solid
fuels shall not be considered to be an activity defined in
Article 2 (2) (b) (i) and that entities shall not be considered
as operating undcr special or exclusive rights within the
meaning of Article 2 (3) (b) by virtue of carrying on one or
more of these activities, provided that all the following
conditions are satisfied with respect to the relevant national
provisions concerning such activities:

N

(a) at the time when authorization to exploit such a
geographical area is requested, other entities shall be
free to seek authorization for that purpose under the
same conditions as the contracting entities;

(b) the technical and financial capacity of entities to
engage in particular activities shall be established prior
to any evaluation of the merits of competing
applications for authorization;

(c) authorization to engage in those activities shall be
granted on the basis of objective criteria concerning
the way in which it is intended to carry out the
exploitation for extraction, which shall be established
and published prior to the requests and applied in a
non-discriminatory manner;

(d) all conditions and requirements concerning the
carrying out or termination of the activity, including
provisions on operating obligations, royalties, and
participation in the capital or revenue of the entities,
shall be established and made available prior to the
requests for authorization being made and then
applied in a non-discriminatory manner; every change
concerning these conditions and requirements shall be

_applied to all the entities concerned, or else
amendments must be made in a non-discriminatory
manner; however, operating obligations need not be
established until immediately before the authorization
is granted; and

(e) contracting entities shall not be required by any law,
regulation, administrative requirement, agreement
or understanding to provide information on a
contracting entity’s intended or actual sources of
procurement, except at the request of national
authorities and exclusively with a view to the
objectives mentioned in Article 36 of the Treaty.
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2. Member  States  which apply  the  provisions  of
paragraph | shall ensure, through the conditions of the
authorization or other appropriate measures, that any
entity:

{(a) observes the principles of non-discrimination and
competitive procurement in respect of the award of
supplies and works contracts, in particular as regards
the information that the entity makes available to
undertakings concerning its procurement intentions;

(b) communicates to the Commission, under conditions
to be defined by the latter in accordance with
Article 32, information relating to the award of
contracts. '

3. As regards individual concessions or authorizations
granted before the date on which Member States apply this
Directive in accordance with Article 37, paragraphs 1 (a),
(b) and (c) shall not apply, provided that at that date other
entities are free to seek authorization for the exploitation of
- geographical areas for the purpose of exploring for or
extracting oil, gas, coal or other solid fuels, on a
non-discriminatory basis and in the light of objective
criteria. Paragraph 1 (d) shall not apply as regards
conditions or requirements established, applied or amended
before the date referred to above.

4. A Member State which wishes to apply paragraph 1
shall inform the Commission accordingly. In doing so, it
shall inform the Commission of any law, regulation or
administrative provision, agreement or understanding
relating to compliance with the conditions referred to in
paragraphs 1 and 2.

The Commission shall take a decision in accordance with
the procedure laid down in Article 32 (4) to (7). It shall
publish its decision, giving its reasons, in the Official
Journal of the European Communities.

It shall forward to the Council each year a report on the
implementation of this Article and review its application in
the framework of the report provided for in Article 36.

Article 4

-1. When awarding supply or works contracts, the
contracting entities shall apply procedures which are
adapted to the provisions of this Directive.

2. Contracting entities shall ensure that there is no
discrimination between different suppliers or contractors.

3. In the context of provision of technical specifications to
interested suppliers and contractors, of qualification and
selection of suppliers or contractors and of award of
contracts, contracting entities may impose requirements
with a view to protecting the confidential nature of
information which they make available.
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4. The provisions ot this Directive shall not limit the right
of suppliers or contractors to require a contracting entity,
in conformity with national law, to respect the confidential
nature of information which they make available.

Article §

1. Contracting entities may regard a framework
agreement as a contract within the meaning of Article 1 (3)
and award it in accordance with this Directive.

2. Where contracting entities have awarded a framework

agreement in accordance with this Directive, they may avail
themselves of Article 15 (2) (i) when awarding contracts
based on that agreement.

3. Where a framework agreement has not been awarded
in accordance with this Directive, contracting entities may
not avail themselves of Article 15 (2) (i).

4. Contracting entities may not misuse framework
agreements in order to hinder, limit or distort
competition.

Article 6

1. This Directive shall not apply to contracts which the
contracting entities award for purposes other than the
pursuit of their activities as described in"Article 2 (2) or for
the pursuit of such activities in a non-member country, in
conditions not involving the physical use of a network or
geographical area within the Community. '

2. However, this Directive shall apply to contracts
awarded on behalf of the entities which exercise an activity
referred to in Article 2 (2) (a) (i) and which:

(a) are connected with hydraulic engineering projects,
irrigation or land drainage, provided that the volume
of water intended for the supply of drinking water
represents more than 20 % of the total volume of
water made available by these projects or irrigation or
drainage installations; or

(b) are connected with the disposal or treatment of
sewage.

3. The contracting entities shall notify the Commission at
its request of any activities they regard as excluded under
paragraph 1. The Commission may ‘periodically publish
lists of the categories of activities which it considers to be
covered by this exclusion, for information in the Official
Journal of the European Communities. In so doing, the

"y
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Commission shall respect any sensitive commercial aspects
the contracting entities may point out when forwarding this
information.

Article 7

1. The provisions of this Directive shall not apply to
contracts awarded for purposes of re-sale or hire to third
parties, provided that the contracting entity enjoys no
special or exclusive right to sell or hire the subject of such
contracts and other entities are free to sell or hire it under
the same conditions as the contracting entity.

2. The contracting entities shall notify the Commission at
its request of all the categories of products they regard as
excluded under paragraph 1. The Commission may
periodically publish lists of the categories of activities
which it considers to be covered by this exclusion, for
information in the Official Journal of the European
Communities. In so doing, the Commission shall respect
any sensitive commercial aspects the contracting entities
may point out when forwarding this information.

Article 8

1. This Directive shall not apply to contracts which
contracting entities exercising an activity described in
Article 2 (2) (d) award for purchases intended exclusively
to enable them to provide one or more telecommunications
services where other entities are free to offer the same
scrvices in the same geographical area and under
substantially the same conditions.

2. The contracting entities shall notify the Commission at
its request of any services they regard as covered by the
exclusion referred to in paragraph 1. The Commission may
periodically publish the list of services which it considers to
be covered by this exclusion, for information in the Official
Journal of the European Communities. In so doing, the
Commission shall respect any sensitive commercial aspects
the contracting entities may point out when forwarding this
information.

Article 9
1. This Directive shall not apply to:

(a) contracts which the contracting entities listed in
Annex I award for the purchase of water;

(b) contracts which the contracting entities specified in
Annexes II, Ill, IV and V award for the supply of
energy or of fuels for the production of energy.

2. The Council shall re-examine the provisions of
paragraph 1 when it has before it a report from the
Commission together with appropriate proposals.
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Article 10

This Directive shall not apply to contracts when they are
declared to be secret by the Member. State, when their
exccution must be accompanied by special  security
measures in accordance with the laws, regulations or
administrative provisions in force in the Member State
concerned or when the protection of the basic security
interests of that State so requires.

Article 11

This Directive shall not apply to contracts govemed by
different procedural rules and awarded:

1. pursuant to an international agreement concluded in
conformity with the Treaty beween a Member State
and one or more third countries and covering supplies
or works intended for the joint implementation or
exploitation of a project by the signatory States; every
agreement shall be communicated to the Commission,
which may consult the Advisory Committee for Public
Contracts set up by Council Decision 71/306/EEC (1),
as last amended by Decision 77/63/EEC (2), or, in the
case of agreements governing contracts awarded by
entities  exercising an  activity defined in
Article 2(2) (d), the Advisory Committee on
Telecommunications Procurement referred to in
Article 31;

2. to undertakings in a Member State or a third country in
pursuance of an international agreement relating to the
stationing of troops;

3. pursuant to the particular procedure of an international
organization.

Article 12

1. This Directive shall apply to contracts whose estlmated
\ value, net of VAT is not less than:

(a) ECU 400 000 in the case of supply contracts awarded
by entities exercising an activity defined in
Article 2 (2) (a), (b) and (c);

(b) ECU 600 000 in the case of supply contracts awarded
by entities exercising an activity defined in
Article 2 (2) (d);

(¢) ECU S million in the case of works contracts.
2. In the case of supply contracts for lease, rental or

hire-purchase, the basis for calculating the contract value
shall be:

(!) OJ No L 185, 16. 8. 1971, p. 15.
(3) O] No L 13, 15.1. 1977, p. 1.
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(a) wthe case of fixed tenm contracts, where therr term is
12 months or less, the estimated total value for the
contract’s duration, or, where their term excceds
12 months, the contract’s total value including the
estimared residual value;

(b) in the case of contracts for an indefinite period or in
cases where there is doubt as to the duration of the
contracts, the anticipated total instalments to be paid
in the first four years.

3. Where a proposed supply contract expressly specifies
option clauses, the basis for calculating the contract value
shall be the highest possible total purchase, lease, rental or
hire-purchase permissible, inclusive of the option clauses.

4. In the case of a procurement of supplies over a given
period by means of a series of contracts to be awarded to
one or more suppliers or of contracts which are to be
renewed, the contract value shall be calculated on the basis
of:

(a) the total value of contracts which had similar
characteristics awarded over the previous fiscal year or
12 months, adjusted where possible for anticipated
changes in quantity or value over the subsequent
12 months;

(b) or the aggregate value of contracts to be awarded
during the 12 months following the first award or
during the whole term of the contract, where this is
longer than 12 months.

S. The basis for calculating the value of a framework
agreement shall be the estimated maximum value of all the
contracts envisaged for the period in question.

6. The basis for calculating the value of a works contract
for the purposes of paragraph 1 shall be the total value of
the work. ‘Work’ shall mean the building and engineering
activities taken as a whole that are intended to fulfil an
economic function by themselves.

In particular, where a supply or work is the subject of
several lots, the value of each lot shall be taken into
account when assessing the value referred to in
paragraph 1. Where the aggregate value of the lots equals
or exceeds the value laid down in paragraph 1, that
paragraph shall apply to all the lots. However, in the case
of works contracts, contracting entities may derogate from
paragraph 1 in respect of lots whose estimated value net of
VAT is less then ECU 1 million, provided that the
aggregate value of those lots does not exceed 20 % of the
overall value of the lots.

7 Fon the purposes of paagraph 1, contractmg entities
shall include in the estimated vabue of 0 works contract the
vilue of any supplies or services necessary for the execution
of the contract which they make available to the
contractor.

8. The value of supplies which are not necessary for the
execution of a particular works contract may not be added
to that of the contract with the result of avoiding
application of this Directive to the procurement of those
supplies.

9. Contracting entitics may not circumvent this Directive
by splitting contracts or using special methods of
calculating the value of contracts.

TITLE Il

Technical specifications and standards

Article 13

1. Contracting entities shall include the technical

specifications in the general documents or the contract .

documents relating to each contract.

2. The technical specifications shall be defined by
reference to European specifications where these exist.

3. In the absence of European specifications, the technical
specifications should as far as possible be defined by
reference to other standards having currency within the
Community.

4. Contracting entities shall define such further
requirements as are necessary to complement European
specifications or other standards. In doing so, they shall
prefer  specifications  that  indicate  performance
requirements rather than design or description
characteristics unless the contracting entity has objective
reasons for considering that such specifications are
inadequate for the purposes of the contract.

5. Technical specifications which mention goods of a
specific make or source or of a particular process, and
which have the effect of favouring or eliminating certain
undertakings, shall not be used unless such specifications
are indispensable for the subject of the contract. In
particular, the indication of trade marks, patents, types, or
specific origin or production shall be prohibited; however,
such an indication accompanied by the words ‘or
equivalent’ shall be authorized where the subject of the
contract cannot otherwise be described by specifications
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which are sufficiently precise and fully imelligible 10l the technical specificmions regularly referred 1o in their
concerned. supply o1 works contracts or the wechimeal speatications

6. Contracting entities may derogate from paragraph 2
if:

(a) it is technically impossible to establish satisfactorily
that a product conforms to.  the European
specifications;

(b) the application of paragraph 2 would prejudice the
application of Council Directive 86/361/EEC of
24 july 1986 on the initial stage of the mutual
recognition of type approval for telecommunications
terminal equipment (1), or of Council Decision
87/95/EEC of 22 December 1986 on standardization
in the field of information technology and
telecommunications (2); '

{c) in the context of adapting existing practice to take
account of European specifications, use of these
specifications would oblige the contracting entity to
acquire supplies incompatible with equipment already
in use or would entail disproportionate cost or
disproportionate technical difficulty. Contracting
entities which have recourse to this derogation shall
do so only as part of a clearly defined and recorded
strategy with a view to a change-over to European
specifications;

(d) the relevant European specification is inappropriate
for the particular application or does not take account
of technical developments which have come about
since its adoption. Contracting entities which have
recourse to this derogation shall inform the
appropriate standardizing organization, or any other
body empowered to review the European
specification, of the reasons why they consider the
European specification to be inappropriate and shall
request its revision;

(e) the project is of a genuinely innovative nature for
which use of European specifications would not be
appropriate. :

7. Notices published pursuant to Article 16 (1) (a) shall
indicate any recourse to the derogations referred to in
paragraph 6.

8. This Article shall be without prejudice to compulsory
technical rules insofar as these are compatible with
Community law,

Article 14

1. Contracting entities shall make available on demand 10
suppliers or contractors interested in obtaining a contract

(1) OJNo L 217, 5. 8. 1986, p. 21.
(2) O] No L 36, 7.2.1987, p. 31.

which they intend o apply 1o contracts covered by periodic
information notices within the meaning of Article 17.

2. Where such technical specifications are based on
documents available to interested suppliers or contractors,
a reference to those documents shall be sufficient.

TITLE Il

Procedures for the award of contracts

Article 15

1. Contracting entities may choose any of the procedures
described in Article 1 (6), provided, subject to paragraph 2,
a call for competition has been made in accordance with
Article 16.

2. Contracting entities may use a procedure without prior
call for competition in the following cases:

(a) in the absence of tenders or suitable tenders in
response to a procedure with a prior call for
competition, provided that the original contract
conditions have not been substantially changed;

(b) where a contract is purely for the purpose of research,
experiment, study or development and not for the
purpose of ensuring profit or of recovering research
and development costs;

{c) when, for technical or artistic reasons, or for reasons
connected with protection of exclusive rights, the
contract may be executed only by a particular supplier
or contractor; -

(d) insofar as is strictly necessary when, for reasons of
extreme urgency brought about by events
unforeseeable by the contracting entities, the time
limits laid down for open and restricted procedures
cannot be adhered to;

{e) in the case of supply contracts for additional deliveries
by the original supplier which are intended either as a
partial replacement of normal supplies or installations
or as the extension of existing supplies or installations,
where a change of supplier would oblige the
contracting entity to acquire material having different
technical characteristics which would result in
incompatibility or  disproportionate  technical
difficulties in operation and maintenance;
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(f) for additional works not included in the project 2. When a call for competition is made by means of a
initially awarded or in the contract first concluded but periodic indicative notice:
which have, through unforesecen circumstances,
become necessary for the execution of the contract, on (a) the notice must refer specifically to the supplies or
condition that the award is made to the contractor works which will be the subject of the contract to be
executing the original contract: awarded:
— when such additional works cannot be technically . o )
or economically separated from the main contract (b) the notice must indicate tha't the contract W.l" be
without great inconvenience to the contracting awarded by rgstn.cted or negouatt?d procedure without
entities, further‘ _pubhcanop Aof a_ notice of a c:axll for
competition and invite interested undertakings to
— or when such additional works, although express their interest in writing;
separable from the execution of the original
contract, are strictly necessary to its later stages; (c) contracting entities shall subsequently invite all
candidates to confirm their interest on the basis of
(g) in the case of works contracts, for new works detailed information on the contract concerned before
consisting of the repetition of similar works entrusted beginning the selection of tenderers or participants in
to the contractor to which the same contracting negotiations.
entities awarded an earlier contract, provided that
such works conform to a basic project for which a first
contract was awarded after a call for competition. As 3. When a call for competition is made by means of a
soon as the first project is put up for tender, notice notice on the existence of a qualification system, tenderers
must be given that this procedure might be adopted in a restricted procedure or participants in a negotiated
and the total estimated cost of subsequent works shall procedure shall be selected from the qualified candidates in
be taken into consideration by the contracting entities accordance with such a system.
when they apply the provisions of Article 12;
(h) for supplies quoted and purchased on a commodity 4. The notices referred to in this Article shall be published
market; in the Official Journal of the European Communities.
(i) for contracts to be awarded on the basis of a
framework agreement, provided that the condition
referred to in Article 5 (2) is fulfilled;
Article 17
G) for ba.arga np grchascs, where it is possible to procute 1. Contracting entities shall make known, at least once a
supplies taking advantage of a particularly b ¢ iodic indicati -
advantageous opportunity available for a very short year, Dy means of a periodic Indicative notice:
space of time at a price considerably lower than )
normal market prices; (a) in the case of supply contracts, the total of the
contracts for each product area of which the estimated
(k) for purchases of goods under particularly value, taking into account the provisions of Article 12,

advantageous conditions either from a supplier
definitively winding up his business activities or from
the receivers or liquidators of a bankruptcy, an
arrangement with creditors or a similar procedure
under national laws or regulations.

Article 16

1. A call for competition may be made:

(a)

(b)

(c)

‘by means of a notice drawn up in accordance with

Annex XII A, B or C; or

by means of a periodic indicative notice drawn up in
accordance with Annex XIV; or

by means of a notice on the existence of a qualification

‘system drawn up in accordance with Annex XIII.

is equal to or greater than ECU 750 000, and which
they intend to award over the following 12 months;

(b) in the case of works contracts, the essential
characteristics of the works contracts which the
contracting entities intend to award, the estimated
value of which is not less than the threshold laid down
in Article 12 (1).

2. The notice shall be drawn up in accordance with
Annex XIV and published in the Official Journal of the
European Communities.

3. Where the notice is used as a means of calling for
competition in accordance with Article 16 (1) (b), it must
have been published not more than 12 months prior to the
date on which the invitation referred to in Article 16 (2) (c)
is sent. Moreover, the contracting entity shall meet the
deadlines laid down in Article 20 (2).
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4. Contracting entities may, in particular, publish
periodic indicative notices relating to major projects

.without repeating information previously included in a

periodic indicative notice, provided it is clearly stated that
such notices are additional notices.

Article 18

1. Contracting entities which have awarded a contract
shall communicate to the Commission, within two months
of the award of the contract and under conditions to be
laid down by the Commission in accordance with the
procedure laid down in Article 32, the results of the
awarding procedure by means of a notice drawn up in
accordance with Annex XV.

2. Information provided under Sectionl of Annex XV
shall be published in the Official Journal of the European
Communities. In this connection the Commission shall
respect any sensitive commercial aspects the contracting
entities may point out when forwarding this information in
connection with points 6 and 9 of Annex XV.

3. Information provided under Section Il of Annex XV
must not be published except, in aggregated form, for
statistical purposes.

Article 19

1. The contracting entities must be able to supply proof of
the date of dispatch of the notices referred to in Articles 15
to 18.

2. The notices shall be published in full in their original
language in the Official Journal of the European
Communities and in the TED data bank. A summary of the
important elements of each notice shall be published in the
other official languages of the Community, the original text
alone being authentic.

3. The Office for Official Publications of the European
Communities shall publish the notices not later than
12 days after their dispatch. In exceptional cases it shall
endeavour to publish the notice referred ‘to in
Article 16 (1) (a) within five days in response to a request
by the contracting entity and provided the notice has been
sent to the Office by electronic mail, telex or telefax. Each
edition of the Official Journal .of the European
Communities which contains one ore more notices shall
reproduce the model notice or notices on which the
published notice or notices are based.

4. The cost of publication of the notices in the Official
Journal of the European Communities shall be borne by the
Communities.

5. Contracts in respect of which a notice is published in
the Official Journal of the European Communities
pursuant to Article 16 (1) shall not be published in any
other way before that notice has been dispatched to the

Ofticial Journal of the Furopean Communities

29.10. 90
Office for Official Publications of the European
Communities. Such publication shall not contain

information other than that published in the Official
Journal of the European Communities.

Article 20

1. In open procedures the time limit for the receipt of
tenders shall be fixed by contracting entities at not less than
52 days from the date of dispatch of the notice. This time
limit may be shortened to 36 days where contracting
entities have published a notice in accordance with
Article 17 (1).

2. In restricted procedures and in negotiated procedures
with a prior call for competition, the following
arrangements shall apply:

(a) the time limit for receipt of requests to participate, in
response to a notice published in accordance with
Article 16 (1) (a) or in response to an invitation from
a contracting entity in  accordance  with
Article 16 (2) (c), shall, as a general rule, be at least
five weeks from the date of dispatch of the notice and
shall in any case not be less than the time limit for
publication laid down in Article 19 (3) plus 10 days;

(b) the time limit for receipt of tenders may be fixed by
mutual agreement between the contracting entity and
the selected candidates, provided that all tenderers are
given equal time to prepare and submit tenders;

(c) where it is not possible to reach agreement on the time
limit for the receipt of tenders, the contracting entity
shall fix a time limit which shall, as a general rule, be
at least three weeks and shall in any case not be less
than 10 days from the date of the invitation to tender;
the time allowed shall be sufficiently long to take
account in particular of the factors mentioned in
Article 22 (3).

Article 21

In the contract documents, the contracting entity may ask
the tenderer to indicate in his tender any share of the
contract he may intend to subcontract to third parties.

This indication shall be without prejudice to the question
of the principal contractor’s responsibility. -

Article 22

1. Provided they have been requested in good time, the
contract documents and supporting documents must be
sent to the suppliers or contractors by the contracting
entities as a general rule within six days of receipt of the
application.
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2. Provided it has been requested in good time, additional
information relating to the contract documents shall be
supplied by the contracting entities not later than six days
before the final date fixed for receipt of tenders.

3. Where tenders require the examination of voluminous
documentatjon such as lengthy technical specifications, a
visit to the site or an on-the-spot inspection of the
documents supporting the contract documents, this shall be
taken into account in fixing the appropriate time limits.

4, Contracting entities shall invite the selected candidates
simultaneously and in writing. The letter of invitation shall
be accompanied by the contract documents and supporting
documents. It shall include at least the following
information:

(a) the address from which any additional documents can
be requested, the final date for such requests and the
amount and methods of payment of any sum to be
paid for such documents;

(b) the final date for receipt of tenders; the address to
which they must be sent and the language or
languages in which they must be drawn up;

(c) a reference to any tender notice published;
(d) an indication of any document to be annexed;

(e) the criteria for the award of the contract if these are
not given in the notice;

(f) any other special condition for participation in the
contract.

. 5. Requests for participation in contracts and invitations
to tender must be made by the most rapid means of
communication possible. When requests to participate are
made by telegram, telex, telefax, telephone or any
electronic means, they must be confirmed by letter
dispatched before the expiry.of the time limit referred to in
Article 20 (1) or of the time limit set by contracting entities
pursuant to Article 20 (2).

Article 23

1. The contracting entity may state in the contract
documents, or be obliged by a Member State so to do, the

_authority or authorities from which a tenderer may obtain
the appropriate information on the obligations relating to
the employment protecrion provisions and the working
conditions which are in force in the Member State, region
or locality in which the works are to be executed and which
shall be applicable to the works carried out on site during
the performance of the contract.
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2. A contracting entity which supplies the information
referred to in paragraph 1 shall request the tenderers or
those participating in the contract procedure to indicate
that they have taken account, when drawing up their
tender, of the obligations relating to employment
protection provisions and the working conditions which
are in force in the place where the work is to be carried out.
This shall be without prejudice to the application of the
provisions of Article 27 (5) concerning the examination of
abnormally low tenders.

TITLE IV

Qualification, selection and award

Article 24

1. Contracting entities which so wish may establish and
operate a system of qualification of suppliers or
contractors.

2. The system, which may involve different qualification
stages, shall operate on the basis of objective rules and
criteria to be established by the contracting entity. The
contracting entity shall use European standards as a
reference where they are appropriate. The rules and criteria
may be updated as required.

3. The rules and criteria for qualification shall be made
available on request to interested suppliers or contractors.
The updating of these critcria and rules shall be
communicated to the interested suppliers and contractors.
Where a contracting entity considers that the qualification
or certification system of certain third entities or bodies
meet its requirements, it shall communicate to interested
suppliers and contractors the names of such third entities or
bodies.

4. Contracting entities shall inform applicants of their
decision as to qualification within a reasonable period. If
the decision will take longer than six months from the
presentation of an application, the contracting entity shall
inform the applicant, within two months of the
application, of the reasons justifying a longer period and of
the date by which its application will be accepted or
refused.

5. In reaching their decision as to qualification or when
the criteria and rules are being updated, contracting entities
may not: )

— impose conditions of an administrative, technical or
financial nature on some suppliers or contractors that
are not imposed on others,

— require tests or proof that duplicate objective evidence
already available.

3
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6. Applicants whose qualification is refused shall be
informed of this decision and the reasons for refusal. The
reasons must be based on the criteria for qualification
referred to in paragraph 2.

7. A written record of qualified suppliers or contractors
shall be kept, and it may be divided into categories
according to the type of contract for which the
qualification is valid.

8. Contracting entities may bring the qualification of a
supplier or contractor to an end only for reasons based on
the criteria referred to in paragraph 2. The intention to
bring qualification to an end must be notified in writing to
the supplier or contractor beforehand, together with the
reason or reasons justifying the proposed action.

9. The qualification system shall be the subject of a notice
drawn up in accordance with Annex XIII and published
in the Official Journal of the European Communities,
indicating the purpose of the qualification system and the
availability of the rules concerning its operation. Where the
system is of a duration greater than three years, the notice
shall be published annually. Where the system is of a

shorter duration, an initial notice shall suffice.

Article 25
1. Contracting entities which select candidates to tender
in restricted procedures or to participate in negotiated
procedures shall do so according to objective criteria and
rules which they lay down and which they shall make
available to interested suppliers or contractors.

2. The criteria used may include the criteria for exclusion
specified in Article 23 of Directive 71/305/EEC and in
Article 20 of Directive 77/62/EEC.

3. The criteria may be based on the objective need of the
contracting entity to reduce the number of candidates to a
level which is justified by the need to balance the particular
characteristics of the contract award procedure and the
resources required to complete it. The number of
candidates selected must, however, take account of the
need to ensure adequate competition.

Article 26

Groupings of suppliers or contractors shall be permitted to
tender or negotiate. The conversion of such groupings into
a specific legal form shall not be required in order to
submit a tender or to negotiate, but the grouping selected
may be required so to convert itself once it has been
awarded the contract where such conversion is necessary
for the proper performance of the contract.

Article 27

1. The criteria on which the contracting entities shall base
the award of contracts shall be:

(a) the most economically advantageous tender, involving
various criteria depending on the contract in question,
such as: delivery or completion date, running costs,
cost-effectiveness, quality, aesthetic and functional
characteristics, technical merit, after-sales service and
technical assistance, commitments with regard to
spare parts, security of supplies and price; or

(b) the lowest price only.

2. In the case referred to in paragraph 1 (a), contracting
entities shall state in the contract documents or in the
tender notice all the criteria they intend to apply to the
award, where possible in descending order of importance.

3. Where the criterion for the award of the contract is that
of the most economically advantageous tender, contracting
entities may take account of variants which are submitted
by a tenderer and meet the minimum specifications
required by the contracting entities. Contracting entities
shall state in the contract documents the minimum
specifications to be respected by the variants and any
specific requirements for their presentation. Where variants
are not permitted, they shall so indicate in the contract
documents.

4. Contracting entities may not reject the presentation of
a variant on the sole ground that it was drawn up on the
basis of technical specifications defined with reference
to European specifications or to national technical
specifications recognized as complying with the essential
requirements  within the meaning of Directive
89/106/EEC.

5. If, for a given contract, tenders appear abnormally low
in relation to the services, the contracting entity shall,
before it may reject those tenders, request in writing details
of the constituent elements of the tender which it considers
relevant and shall verify those constituent elements taking
account of the explanations received. It may set a
reasonable period within which to reply.

The contracting entity may take into consideration
explanations which are justified on objective grounds
relating to the economy of. the construction or production
method, or the technical solutions chosen, or the
exceptionally favourable conditions available to the
tenderer for the execution of the contract, or the originality
of the product or the work proposed by the tenderer.

Contracting entities may reject tenders which are
abnormally low owing to the receipt of State aid only if
they have consulted the tenderer and if the tenderer has not
been able to show that the aid in question has been notified
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to the Commission pursuant to Article 93 (3) of the Treaty
or has received the Commission’s approval. Contracting
entities which reject a tender under these circumstances
shall inform the Commission thereof.

Article 28

1. Article 27 (1) shall not apply where a Member State
bases the award of contracts on other criteria within the
framework of rules in force at the time of adoption of this
Directive whose aim is to give preference to certain
tenderers provided the rules invoked are compatible with
the Treaty.

2. Without prejudice to paragraph 1, this Directive shall
not prevent, until 31 December 1992, the application of
national provisions in force on the award of supply or
works contracts which have as their objective the reduction
of regional disparities and the promotion of job creation in
disadvantaged regions or those suffering from industrial
decline, provided that the provisions concerned are
compatible with the Treaty and with the Community’s
international obligations.

Article 29

1. This Article shall apply to tenders comprising products
originating in third countries with which the Community
has not concluded, multilaterally or bilaterally, an
agreement ensuring comparable and effective access for
Community undertakings to the markets of those third
countries. It shall be without prejudice to the obligations of
the Community or its Member States in respect of third
countries.

2. Any tender made for the award of a supply contract
may be rejected where the proportion of the products
originating in third countries, as determined in accordance
with Council Regulation (EEC) No 802/68 of 27 June
1968 on the common definition of the concept of the origin
of goods(!), as last amended by Regulation (EEC)
No 3860/87 (2), exceeds 50 % of the total value of the
products constituting the tender. For the purposes of
this Article, software used in the equipment of
telecommunication networks shall be considered as
products.

3. Subject to paragraph 4, where two or more tenders are
equivalent in the light of the award criteria defined in
Article 27, preference shall be given to the tenders which
may not be rejected pursuant to paragraph 2. The prices of
tenders shall be considered equivalent for the purposes of
this Article, if the price difference does not exceed 3 %.

(1) OJ No L 148, 28. 6. 1968, p. 1.
(?) OJ No L 363, 23. 12. 1987, p. 30.
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4. However, a tender shall not be preferred to another
pursuant to paragraph 3 where its acceptance would oblige
the contracting entity to acquire material having technical
characteristics different from those of existing material,
resulting in incompatibility or technical difficulties in
operation and maintenance or disproportionate costs.

5. For the purposes, in this Article, of determining the
proportion referred to in paragraph2 of products
originating in third countries, those third countries to
which the benefit of the provisions of this Directive has
been extended by a Council Decision in accordance with
paragraph 1 shall not be taken into account.

6. The Commission shall submit an annual report to the
Council (for the first time in the second half of 1991) on
progress made in multilateral or bilateral negotiations
regarding access for Community undertakings to the
markets of third countries in the fields covered by this
Directive, on any result which such negotiations may have
achieved, and on the implementation in practice of all the
agreements which have been concluded.

The Council, acting by a qualified majority on a proposal
from the Commission, may amend the provisions of this
Article in the light of such developments.

TITLEV

Final provisions

Article 30

1. The value in national currencies of the thresholds
specified in Article 12 shall in principle be revised every
two years with effect from the date provided for in
Directive 77/62/EEC as far as the thresholds for supply
and software service contracts are concerned and from the
date provided for in Directive 71/305/EEC as far as the
threshold for works contracts are concerned. The
calculation of such value shall be based on the average
daily values of those currencies expressed in ecus over the
24 months terminating on the last day of October
preceding the revision with effect from 1 January. The
values shall be published in the Official Journal of the
European Communities at the beginning of November,

2. The method of calculation laid down in paragraph 1
shall be examined pursuant to the provisions of Directive
77/62/EEC.

Article 31

1. The Commission shall be assisted, as regards
procurement by the contracting entities exercising an
activity defined in Article 2 (2) (d), by a Committee of

458
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anadvisory nature which shall be the Advisory Conmutiee
on ‘Telecommunications Procurement. The Committee
shall be composed of representatives of the Member States
and chaired by a representative of the Commission.

2. The Commission shall consult this Committee on:
(a) amendments to Annex X;
(b) revision of the currency values of the thresholds;

{c) the rules concerning contracts awarded under
international agreements;

(d) the review of the application of this Directive;

{e) the procedures described in Article 32 (2) relating to
notices and statistical accounts.

Article 32 ‘

1. Annexes I to X shall be revised in accordance with the
procedure laid down in paragraphs 3 to 7 with a view to
ensuring that they fulfil the criteria of Article 2.

2. The conditions for the presentation, dispatch,
reception, translation, keeping and distribution of the
notices referred to in Articles 16, 17 and 18 and of the
statistical reports provided for in Article 34 shall be
established, for the purposes of simplification, in
accordance with the procedure laid down in paragraphs 3
to 7.

3. The revised Annexes and the conditions referred to in
paragraphs 1 and 2 shall be published in the Official
Journal of the European Communities.

4. The Commission shall be assisted by the Advisory
Committee for Public Contracts and, in the case of the
revision of Annex X, by the Advisory Committee on
Telecommunications Procurement provided for in
Article 31 of this Directive. .

S. The Commission representative shall submit to the
Committee a draft of the decisions to be taken. The
Comnmittee shall deliver its opinion on the draft within a
time limit which the Chairman may lay down according to
the urgency of the matter, if necessary by taking a vote.

6. The opinion shall be recorded in the minutes; in
addition, each Member State shall have the right to ask for
its position to be recorded in the minutes.

7. The Commission shall take the utmost account of the

opinion delivered by the Committee. It shall inform the

Committee of the manner in which its opinion has been
taken into account.

Article 33

1. Contracting entities shall keep appropriate information
on each contract which shall be sufficient to permit them at
a later date to justify decisions taken in connection with:

(a) the qualificaton and  selection of contractors or
suppliers and award of contracts;

(b) recourse to derogations from the use of European
specifications in accordance with Article 13 (6);

(c) use of procedures without prior call for competition in
accordance with Article 15 (2); :

(d) non-application of Titles I, Il and IV in accordance
with the derogations provided for in Title I.

2. The information shall be kept for at least four years
from the date of award of the 'contract so that the
contracting entity will be able, during that period, to
provide the necessary information to the Commission if it
SO requests.

Article 34

1. The Member States shall ensure that each year, in
accordance with the arrangements to be laid down under
the procedure provided for in Article 32 (3) to (7), the
Commission recetves a statistical report concerning the
total value, broken down by Member State and each
category of activity to which Annexes ] to X refer, of the
contracts awarded below the thresholds defined in
Article 12 which would, if they were not below those
thresholds, be covered by this Directive.

2. Arrangements shall be fixed in accordance with the
procedure referred to in Article 32 to ensure that:

(a) in the interests of administrative simplification,
contracts of lesser value may be excluded, provided
that the usefulness of the statistics is not jeopardized;

(b) the confidential nature of the information provided is
respected.

Article 35

1. Article2(2) of Directive 77/62/EEC is hereby
replaced by the following:

‘2. This Directive shall not apply to:

(a) contracts awarded in the fields referred to in
Articles 2, 7, 8 and 9 of Council Directive
90/531/EEC of 17 September 1990 on the
procurement procedures of entities operating
in the water, energy, transport and
telecommunications sectors (*) or fulfilling the
conditions in Article 6 (2) of the said Directive;
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{(b) supplies which are declared secret or when their
delivery must be accompanied by special
security measures in accordance with the laws,
regulations or administrative provisions in force
in the Member State concerned or when the
protection of the basic interests of that State’s
security so requires.

(*) OJNo L 297, 29. 10. 1990, p. 1.

2. Article 3(4) and (5) of Directive 71/305/EEC is
hereby replaced by the following:

‘4, This Directive shall not apply to contracts awarded
in the fields referred to in Articles2, 7, 8 and 9 of
Council Directive 90/531/EEC of 17 September 1990
on the procurement procedures of entities operating in
water, energy, transport and telecommunications
sectors (*) or fulfilling the conditions in Article 6 (2) of
the said Directive.

(*) OJ No L 297, 29. 10. 1990, p. 1

Article 36

Not later than four years after the application of this
Directive, the Commission, acting in close cooperation
with the Advisory Committee for Public Contracts, shall
review the manner in which this Directive has operated and
its field of application and, if necessary, make further
proposals to adapt it, in the light of developments
concerning in particular progress in market opening and
the level of competition. In the case of entities exercising an
activity defined in Article 2 (2) (d), the Commission shall
act in close cooperation with the Advisory Committee on
Telecommunications Procurement.
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Article 37

1. Member States shall adopt the measures necessary to
comply with this Directive by 1 July 1992, They shall
forthwith inform the Commission thereof.

2. Member States may stipulate that the measures referred
to in paragraph 1 shall apply only from 1 January 1993.

Nevertheless, in the case of the Kingdom of Spain,
1 January 1993 shall be replaced by 1 January 1996. As
regards the Hellenic Republic and the Portuguese Republic,
1 January 1993 shall be replaced by 1 January 1998.

3. Council recommendation 84/550/EEC of
12 November 1984 concerning the first phase of opening
up access to public telecommunications contracts (!) shall
cease to have effect as from the date on which this Directive
is applied by the Member States.

Article 38
Member States shall communicate to the Commission the
text of the main provisions of national law, whether laws,

regulations or administrative provisions, which they adopt
in the field governed by this Directive.

Article 39

This Directive is addxqssed to the Member States.

Done at Brussels, 17 September 1990.

For the Council
The President
P. ROMITA

(1) OJ No L 298, 16. 11. 1984, p. 51.
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ANNEX |

PRODUCTION, TRANSPORT OR DISTRIBUTION OF DRINKING WATER

BELGIUM

Entity set up pursuant to the décret du 2 juillet 1987 de la région wallonne érigeant en entreprise régionale de
production et d'adduction d'eau le service du ministére de la région chargé de la production et du grand
transport d’eau.

Entity set up pursuant to the arrété du 23 avril 1986 portant constitution d’une société wallonne de distribution
d’ean.

Entity set up pursuant to the arrété du 17 juillet 1985 de l'exécutif flamand portant fixation des statuts de la
société flamande de distribution d'eau.

Entities producing or distributing water and set up pursuant to the loi relative aux intercommunales du
22 décembre 1986.

Entities producing or distributing water set up pursuant to the code communal, article 47 bis, ter et quater sur
les régies communales.

DENMARK

Entities producing or distributing water referred to in Article 3, paragraph 3 of lovbekendtgorelse om
vandforsyning m.v. af 4. juli 1985.

GERMANY

Entities producing or distributing water pursuant to the Eigenbetriebsverordnungen or Eigenbetriebsgesetze of
the Linder (Kommunale Eigenbetriebe).

Entities producing or distributing water pursuant to the Gesetze diber die Ko le Gemeinschaftsarbeit oder
Zusammenarbeit of the Ldnder.

Entities producing water pursuant to the Gesetz sber Wasser- und Bodenverbinde vom 10. Februar 1937 and
the erste Verordnung iiber Wasser- und Bodenverbinde vom 3. September 1937.

(Regiebetriebe) producing or distributing water pursuant to the Kommunalgesetze and notably with the
Gemeindeordnungen der Linder.

Entities set up pursuant to the Aktiengesetz vom 6. September 1965, zuletzt gedndert am 19. Dezember 1985 or
GmbH-Gesetz vom 20. Mai 1898, zuletzt gedindert am 15. Mai 1986, or having the legal status of a
Kommanditgesellschaft, producing or distributing water on the basis of a special contract with regional or local
authorities. ‘ .

GREECE

The Water Company of Athens / Eraipela Ydpebaews — Anoyereioews TpwTevovong set up pursuant to
Law 1068/80 of 23 August 1980.

The Water Company of Salonica / Opyavioués Ydpevaews Geaaaioviicng operating pursuant to Presidential
Decree 61/1988.

The Water Company of Voios / Eraipela Yopebotws Bédov operating pursuant to Law 890/1979,

Municipal companies / Anuotixés Enixeiprioets idpevons — anoxérevans producing or distributing water

-and set up pursuant to Law 1059/80 of 23 August 1980.

Associations of local authorities (Z6vdeouor 6devvang) operating pursuant to the Code of local authorities
(Kadwcag Anuwv xar Kowvotiitwv) implemented by Presidential Decree 76/198S5.

/59
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SPAIN

— Entities producing or distributing water pursuant to Ley n® 7/1985 de 2 de abril de 1985. Reguladora de
las Bases del Régimen local and to Decreto Real n° 781/1986 Texto Refundido Régimen local.

— Canal de Isabel I1. Ley de la Comunidad Auténoma de Madrid de 20 de diciembre de 1984.
— Mancomunidad de los Canales de Taibilla, Ley de 27 de abril de 1946.

FRANCE
Entities producing or distributing water pursuant to the:

disposititions générales sur les régies, code des communes L 323-14L 328-8, R 323-1 a R 323-6 (dispositions
générales sur les régies); or

code des communes L 323-8 R 323-4 [régies directes (ou de fait)]; or

décret-loi du 28 décembre 1926, réglement d'administration publique du 17 février 1930, code des communes
L 323-10 & L 323-13, R 323-75 & 323-132 (régies & simple autonomie financiére); or

code des communes L 323-9; R 323-7 3 R 323-74, décret du 19 octobre 1959 (régies & personnalit.é morale et &
autonomie financiére); or

code des communes L 324-1 3 L 324-6, R 324-1 & R 324-13 (gestion déléguée, concession et affermage); or
jurisprudence administrative, circulaire intérieure du 13 décembre 1975 (gérance); or

code des communes R 324-6, circulair? intérieure du 13 décembre 1975 (régie intéressée); or

circulaire intérieure du 13 décembre 1975 (exploitation aux risques et périls); or

décret du 20 mai 1955, loi du 7 juillet 1983 sur les sociétés d’économie mixte (participation & une société
d'économie mixte); or

code des communes L 322-1 a L 322-6, R 322-1 & R 322-4 (dispositions communes aux régies, concessions et
affermages). '

IRELAND

Entities producing or distributing water pursuant to the Local Government (Sanitary Services) Act 1878 to
1964. '

ITALY

Entities producing or distributing water pursuant to the Testo unico delle leggi swull'assunzione diretta dei
pubblici servizi da parte dei comuni e delle province approvato con Regio Decreto 15 ottobre 1925, n. 2578
and to Decreto del P.R. n. 902 del 4 ottobre 1986.

)

Ente Autonomo Acquedotto Pugliese set up pursuant to RDL 19 ottobre 1919, n. 2060.

Ente Acquedotti Siciliani set up pursuant to leggi regionali 4 settembre 1979, n. 2/2 e 9 agosto 1980, n.
81. . '

Ente Sardo Acquedotti e Fognature set up pursuant to legge 5 luglio 1963 n. 9.

LUXEMBOURG
Local authorities distributing water.

Associations of local authorities producing or distributing water set up pursuant to the loi du 14 février 1900
concernant la création des syndicats de communes telle qu'elle a été modifiée et complétée par la loi du
23 décembre 1958 et par la loi du 29 juillet 1981 and pursuant to the loi du 31 juillet 1962 ayant pour objet le
renforcement de l'alimentation en eax potable du grand-duché du Luxembourg & partir du réservoir
d’Esch-sur-Stire.

NETHERLANDS
Entities producing or distributing water pursuant to the Waterleidingwet van 6 april 1957, amended by the

wetten van 30 juni 1967, 10 september 1975, 23 juni 1976, 30 september 1981, 25 januari 1984, 29 januari
1986. :
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PORTUGAL

Empresa Piblica das Aguas Livres producing or distributing water pursuant to the Decreto-Lei nv 190/81 de
4 de Julbo de 1981. :

Local authorities producing or distributing water.

UNITED KINGDOM
Water companies producing or distributing water pursuant to the Water Acts 1945 and 1989.

The Central Scotland Water Development Board producing water and the water authorities producing or
distributing water pursuant to the Water (Scotland) Act 1980.

The Department of the Environment for Northern Ireland responsible for producing and distributing water
pursuant to the Water and Sewerage (Northern Ireland) Order 1973.
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PRODUCTION, TRANSPORT OR DISTRIBUTION OF ELECTRICITY

BELGIUM

Entities producing, transporting or distributing electricity pursuant to article S: Des régies communales et
intercommunales of the loi du 10 mars 1925 sur les distributions d'énergie électrique.

Entities transporting or distributing electricity pursuant to the loi relative aux intercommunales du 22 décembre
1986.

EBES, Intercom, Unerg and other entities producing, transporting or distributing electricity and granted a
concession for distribution pursuant to article 8 — les concessions cc ales et intercc les of the loi
du 10 mars 1952 sur les distributions d'énergie électrique.

The Société publique de production d’électricité (SPE).

DENMARK

Entities producing or transporting electricity on the basis of a licence pursuant to § 3, stk. 1, of the lov nr. 54
af 25. februar 1976 om elforsyning, jf. bekendtgorelse nr. 607 af 17. december 1976 om elforsyningslovens
anvendelsesomrdde.

Entities distributing electricity as defined in § 3, stk. 2, of the lov nr. 54 af 25. februar 1976 om elforsymng, jf.
bekendtgorelse nr. 607 af 17. december 1976 om elfursyningslovens anvendelsesomrdde and on the basis of
authorizations for expropriation pursuant to Articles 10 to 15 of the lov om-elektriske stwrkstromsanizg, jf
lovbekendigorelse nr. 669 af 28. december 1977.

GERMANY

Entities producing, transporting or distributing electricity as defined in § 2 Absatz 2 of the Gesetz zur
Forderung der Energiewirtschaft (Energiewirtschaftsgesetz) of 13 December 1935. Last modified by the Geset:
of 19 December 1977, and auto-production of electricity so far as this is covered by the field of application of
the directive pursuant to Article 2, paragraph S.

GREECE

Anuéaia Emixeipnon Hiextpiouov (Public Power Corporation) set up pursuant to the law 1468 of 2 August
1950 ITepf 16pvoews Anuociag Enixelpricews HAextprouot, and operating pursuant to the law 57/85: dous,
polog Kkar tpomog dioiknong xar Aettovpyiag ¢ Kxoivwvikonomuévns Anubaiag Emixelpnong
Hlextpiouob.

SPAIN

Entities producing, transporting or distributing electricity pursuant to Article 1 of the Decreto de 12 de marzo
de 1954, approving the Reglamento de verificaciones eléctricas y regularidad en el suministro de energia and
pursuant to Decreto 2617/1966, de 20 de octubre, sobre autorizacién administrativa en materia le

instalaciones eléctricas.

Red Eléctrica de Espaiia SA, set up pursuant to Real Decreto 91/1985 de 23 de enero.

FRANCE

Electricité de France, set up and operating pusuant to the loi 46/6288 du 8 avril 1946 sur la nationalisation de
lélectricité et du gaz.

Entities (sociétés d'économie mixte or régies) distributing electricity and referred to in article 23 of the loi
48/1260 du 12 aofit 1948 portant modification des lois 46/6288 du 8 avril 1946 et 46/2298 du 21 octobre
1946 sur la nationalisation de Pélectricité et du gaz.

Compagnie nationale du Rbhone.

IRELAND

The Electricity Supply Board (ESB) set up and operating pursuant to the Electricity Supply Act 1927.

210 v
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ITALY
Ente nazionale per l'energia vlettrica set up pursuant to legge n. 1643, 6 dicembre 1962 approvato con Decreto
n. 1720, 21 dicembre 1965.

Entities operating on the basis of a concession pursuant to article 4, n. 5 or 8 of legge 6 dicembre 1962,
n. 1643 — Istituzione dell'Ente nazionale per la energia elettrica e trasferimento ad esso delle imprese esercenti
le industrie elettriche.

Entities operating on the basis of concession pursuant to article 20 of Decreto del Presidente delle Repubblica
18 marzo 1965, n. 342 norme integrative della legge 6 dicembre 1962, n. 1643 e norme relative al
coordinamento e all'esercizio delle attivitd elettriche esercitate da enti ed imprese diverse dell'Ente nazionale per
l'énergia elettrica.
LUXEMBOURG

Compagnie grand-ducale d'électricité de Luxembourg, producing or distributing electricity pursuant to the
convention du 11 novembre 1927 concernant l'établissement et l'exploitation des réseaux de distribution
d’énergie électrique dans le grand-duché du Luxembourg approuvée par la loi du 4 janvier 1928.

Société électrique de I'Our (SEO).
Syndicat de Communes SIDOR.

NETHERLANDS

Elektriciteitsproduktie Oost-Nederland.

Elektriciteitsbedrijf Utrecht—Noord-Holland—Amsterdam (UNA).
Elektriciteitsbedrijf Zuid-Holland (EZH)
Elektriciteitsproduktiemaatschappij Zuid-Nederland (EPZ).
Provinciale Zeeuwse Energie Maatschappij (PZEM).
Samenwerkende Elektriciteitsbedrijven (SEP).

Entities distributing electricity on the basis of a licence (vergunning) granted by the provincial authorities
pursuant to the Provinciewet.

PORTUGAL }
Electricidade de Portugal (EDP) , set up pursuant to the Decreto-Lei n® 502/76 de 30 de Junho de 1976.

Entities distributing electricity pursuant to artigo 19 do Decreto-Lei n? 344-B/82 de 1 de Setembro de 1982,
amended by Decreto-Lei n? 297/86 de 19 de Setembro de 1986. Entities producing electricity pursuant to
Decreto Lei n¢ 189/88 de 27 de Maio de 1988.

Independant producers of electricity pursuant to Decreto Lei n® 189/88 de 27 de Maio de 1988.

Empresa de Electricidade dos A¢ores — EDA, EP, created pursuant to the Decrero Regional n? 16/80 de 21 de
Agosto de 1980.

Empresa de Electricidade da Madeira, EP, created pursuant to the Decreto-Lei nv 12/74 de 17 de Janeiro de
1974 and regionalized pursuant to the Decreto-Lei n? 31/79 de 24 de Fevereiro de 1979, Decreto-Lei n? 91/79
de 19 de Abril de 1979.

UNITED KINGDOM

Central Electricity Generating (CEGB), and the Areas Electricity Boards producing, transporting or distributing
electricity pursuant to the Electricity Act 1947 and the Electricity Act 1957.

The North of Scotland Hydro-Electricity Board (NSHB), producmg, transporting and distributing electricity
pursuant to the Electricity (Scotland) Act 1979.

The South of Scotland Electricity Board (SSEB) producing, transporting and distributing electricity pursuant to .

the Electricity (Scotland) Act 1979.

The Northern Ireland Electricity Service (NIES), set up pursuant to the Elecmaty Supply (Northern Ireland)
Order 1972.
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ANNEX I

TRANSPORT OR DISTRIBUTION OF GAS OR HEAT

BELGIUM
Distrigaz SA operating pursuant to the loi du 29 juillet 1983.

Entities transporting gas on the basis of an authorization or concession pursuant to the loi du 12 avril 1985 as
amended by the loi du 28 juillet 1987.

Entities distributing gas and operating pursuant to the loi relative aux Intercommunales du 22 décembre
1986.

Local authorities, or associations of these local authorities supplying heat to the public.

DENMARK

Dansk Olie og Naturgas A/S operating on the basis of an exclusive right granted pursuant to bekendtgorelse nr.
869 af 18. juni 1979 om eneretsbevilling til indforsel, forbandling, transport og oplagring af naturgas.

Entities operating pursuant to lov nr. 294 af 7. juni 1972 om naturgasforsyning.

Entities distributing gas or heat on the basis of an approval pursuant to chapter IV of lov om varmeforsyning,
Jjf. lovbekendigarelse nr. 330 af 29. juni 1983.

Entities transporting gas on the basis of an authorization pursuant to bekendtgorelse nr. 141 af 13. marts 1974
om rarledningsanlees pd dansk kontinentalsokkelomrdde til transport af kulbrinter (installation of pipelines on
the continental shelf for the transport of hydrocarbons).

GERMANY

Entities transporting or distributing gas as defined in § 2 Absacz 2 of the Gesetz zur Forderung der
Energiewirtschaft vom 13. Dezember 1935 (Energiewirtschaftsgesetz), as last amended by the law of
19 December 1977.

Local authorities, or associations of these local authorities supplying heat to the public.

GREECE

DEP transporting or distributing gas pursuant to the Ministerial decision 2583/1987 (Avdfeon oty Anudoia
Enixelpnan Metpelalov apuodotitwv axetixdv ue 10 puoixé aépio) Zéoraon tng AEIIA AE (Anuboia
Enixelpnon Aeplov, Avidvouog Eraipela).

Athens Municipal Gasworks S.A. DEFA transporting or distributing gas.

SPAIN
Entities operating pursuant to Ley n* 10 de 15 de jumo de 1987.

FRANCE
Société nationale des gaz du Sud-Ouest transporting gas.

Gaz de France, set up and operating pursuant to the loi 46/6288 du 8 avril 1946 sur la nationalisation de
V'électricité et du gaz. '

Entities (sociétés d’économie mixte ot régies) distributing electricity and referred to in Article 23 of the loi
48/1260 du 12 aofit 1948 portant modification des lois 46/6288 du 8 avril 1946 et 46/2298 du 21 octobre
1946 sur la nationalisation de l'électricité et du gaz.

Compagnie frangaise du méthane transporting gas.

Local authorities, or associations of, supplying heat to the public.

IRELAND
Irish Gas Board and operating pursuant to the Gas Act 1976 to 1987 and other entities governd by Statute,

Dublin Corporation, supplying heat to the public.



29. 10. 90

Official Journal of the European Communities No L 297/25

ITALY
SNAM and SGM e Montedison transporting gas.

Entities distributing gas pursuant to the Testo unico delle leggi sull'assunzione diretta del pubblici servizi da
parte del comuni e delle province approvato con Regio Decreto 15 ottobre 1925, n. 2578 and o the Decreto
del P.R. n. 902 del 4 ottobre 1986.

Entities distributing heat to the public referred to in Article 10 of the Legge 29 maggio 1982, n. 308 — Norme
sul contenimento dei consumi energetici, lo sviluppo delle fonti rinnovabili di energia, l'esercizio di centrali
elettriche alimentate con combustibili diversi dagli idrocarburi.

Local authorities, or associations of, supplying heat to the public.

LUXEMBOURG

Société de transport de gaz SOTEG SA.
Gaswierk Esch-Uelzecht SA.

Service industriel de la commune de Dudelange.
Service industriel de la commune de Luxembourg.

Local authorities, or associations of these local authorities supplying heat to the public.

NETHERLANDS
NV Nederlandse Gasunie

Entities transporting or distributing gas on the basis of a licence (vergunning) granted by the local authormes
pursuant to the Gemeentewet.

Local or provincial entities transporting or distributing gas to the public pursuant to the Gemeentewet and the
Provinciewet.

Local authorities, or associations of these local authorities supplying heat to the public.

PORTUGAL
Petroquimica e Gas de Portugal, EP Decreto-Lei n® 346-A/88 de 29 de Setembro de 1988.

UNITED KINGDOM
British Gas plc and other entities operating pursuant to the Gas Act 1986.

Local authorities, or associations of, supplying heat to the public pursuant to the Local Government
(Miscellaneous Provisions) Act 1976.

Electricity Boards distributing heat pursuant to the Electricity Act 1947.

/45
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ANNEX |V

EXPLORATION FOR AND EXTRACTION OF OIL OR GAS

The entities granted an authorization, permit, licence or concession to explore for or extract oil and gas
pursuant to the following legal provisions:
BELGIUM

Loi du 1 mai 1939 complétée par l'arrété royal n® 83 du 28 novembre 1939 sur l'exploration et l'exploitation
du pétrole et du gaz.

Arrété royal du 15 novembre 1919.

Arrété royal du 7 avril 1953.

Arrété royal du 15 mars 1960 los au sujet de la plate-forme continentale du 15 juin 1969.
Arrété de l'exécutif régional wallon du 29 septembre 1982. .

Arrété de Vexécutif flamund du 30 mai 1984,

DENMARK
Lov nr. 293 af 10. juni 1981 om anvendelse af Danmarks undergrund.
Lov om kontinentalsoklen, jf. Ioubekengitgarelse nr. 182 af 1. maj 1979,

GERMANY
Bundesberggesetz vom 13. August 1980, as last amended on 12 February 1990.

" GREECE

Law 87/1975 setting up DEP-EKY (ITepf ibpbocws Anuocias Enixeipicews Iletpeiaiov).

SPAIN
Ley sobre Investigacién y Explotacién de Hidrocarburos de 27 de Junio de 1974 and its implementing
decrees.

FRANCE

Code minier (décret 56-838 du 16 aofit 1956) amended by the loi 56-1327 du 29 décembre 1956, ordonnance
§8-1186 du 10 décembre 1958, décret 60-800 du 2 aoit 1960, décret 61-359 du 7 avnil 1961, loi 70-1 du
2 janvier 1970, loi 77-620 du 16 juin 1977, décret 80-204 du 11 mars 1980.

IRELAND

Continental Shelf Act 1960.

Petroleumn and Other Minerals Development Act 1960.

Ireland Exclusive Licensing Terms 1975.

Revised Licensing Terms 1987.

Petroleum (Production) Act (N1) 1964.

ITALY
Legge 10 febbraio 1953, n. 136.
Legge 11 gennaio 1957, n. 6, modificata dalla legge 21 luglio 1967, n. 613.

LUXEMBOURG
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NETHERLANDS
Mijnwet nr. 285 van 21 april 1810.
Wet opsporing delfstaffen nr. 258 van 3 mei 1967.

Mijnweet continentaal plar 1965, nr. 428 van 23 september 1965,

PORTUGAL

Decreto-l.ei n® 543/74 de 16 de Outubro de 1974, n¢ 168/77 de 23 de Abril de 1977, n¢ 266/80 de 7 de
Agosto de 1980, nv 174/85 de 21 de Maio de 1985 and Despacho nv 22 de 15 de Margo de 1979.

Decreto-Lei n® 47973 de 30 de Setembro de 1967, n¢ 49369 de 11 de Novembro de 1969, n® 97/71 de 24 de
Margo de 1971, n° 96/74 de 13 de Marco de 1974, n¢ 266/80 de 7 de Agosto de 1980, nv 2/81 de 7 de

"Janeiro de 1981 and n¢ 245/82 de 22 de Junho de 1982.

UNITED KINGDOM
Petroleum (Production) Act 1934 as extended by the Continental Shelf Act 1964.
Petroleum (Production) Act (Northern Ireland) 1964.
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ANNEX V

EXPLORATION FOR AND EXTRACTION OF COAL OR OTHER SOLID FUELS

BELGIUM

Entities exploring or extracting coal or other solid fuels pursuant to the arrété du Régent du 22 aofit 1948 and
“the loi du 22 avril 1980.

DENMARK

Entities exploring or extracting coal or other solid fuels pursuant to the lovbekendtgorelse nr. 531 af
10. oktober 1984.

GERMANY

Entities exploring or extracting coal or other solid fuels pursuant to the Bundesberggesetz vom 13. August
1980, as last amended on 12 February 1990.

.GREECE

Public Power Corporation exploring or extracting coal or other fuels pursuant to the Mining code of 1973 as
amended by the law of 27 April 1976. Anuboia Emixelpnon Hiextpiouob.

SPAIN

Entities exploring or extracting coal or other solid fuels pursuant to Ley 22/1973, de 21 de julio, de Minas, as
amended by Ley 54/1980 de S de noviembre and by Real Decreto Legislativo 1303/1986, de 28 de junio.

FRANCE

Entities exploring extracting coal or other solid fuels pursuant to code minier (décret 58-863 du 16 aodit 1956),
as amended by the loi 77-620 du 16 juin 1977, décret 80-204 et arrété du 11 mars 1980.

IRELAND
Bord na Mona.

" Entities prospecting or extracting coal pursuant to the Minerals Development Acts, 1940 to 1970.

ITALY

Carbo Sulcis SpA

LUXEMBOURG
NETHERLANDS

PORTUGAL
Empresa Carbonifera do Douro.

Empresa Nacional de Uranio.
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UNITED KINGDOM
British Coal Board (BCC) set up pursuant to the Coal Industry Nationalization Act 1946.

" Entitics benefiting from a licence granted by the BCC pursuant to the Coal Ihdustry Nationalization Act

1946.

Entities exploring or extracting solid fuels pursuant to the Mineral Development Act (Northern Ireland)
1969.
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ANNEX VI

CONTRACTING ENTITIES IN ‘THE FIELD OF RAILWAY SERVICES

BELGIUM
Société nationale des chemins de fer belges/Nationale Maatschappij der Belgische Spoorwegen.

DENMARK

Dansk? Statsbaner (DSB)

Entities operating set up pursuant to lov nr. 295 af 6. juni 1984 om privathanerne, jf. lov nr. 245 af 6. august
1977.

GERMANY

Deutsche Bundesbahn

Other entities providing railway services to the public as defined in paragraph 2 Abs. 1 of Allgemeines
Eisenbahngesetz of 29 March 1951.

GREECE

Opyavicués Zidnpodpéuwv EAAddoc (OZE). Organization of Railways in Greece (OSE).

SPAIN

Red Nacivnal de Los Ferrocarriles Espanoles.
Ferrocarriles de Via Estrecha (FEVE).
Ferrocarrils de la Generalitat de Catalunya (FGC).
Eusko Trenbideak (Bilbao).

Ferrocarriles de la Generalitat Valenciana (FGV).

FRANCE

Société nationale des chemins de fer francais and other réseaux ferroviaires ouverts au public referred to in the
loi d'orientation des transports intérieurs du 30 décembre 1982, titre Il, chapitre 1¢7 du transport ferroviaire.
IRELAND

larnrod Eireann (Irish Rail).

ITALY
Ferrovie dello Stato

Entities providing railway services on the basis of a concession pursuant to Article 10 of Regio Decreto
9 maggio 1912, n. 1447, che approva il Testo wmco delle disposizioni di legge per le ferrovie concesse
all'Industria privata, le tramvie a trazione meccanica e gli automobili.

Entities operating on the basis of a concession granted, pursuant to special laws, as referred to in Titolo XI,
Capo ll, Sezione la del Regio Decreto 9 maggio 1912, n. 1447, che approva il Testo unico delle disposizion: di
legge per le ferrovic concesse all'industria privata, le tramvie a trazione meccanica ¢ gli automobils,

Entities providing railway services on the basis of a concession pursuant to Article 4 of Legge 14 giugno 1949,
n. 410 — Concorso dello Stato per la riattivazione del pubblici servizi di trasporto in concessione.

Entities or local authorities providing railway services on the basis of a concession pursuant to Article 14 of
Legge 2 agosto 1952, n. 1221 — Provvedimenti per l'esercizio ed il potenziamento di ferrovie e di altre linee di
trasporto in regime di concessione.

LUXEMBOURG
Chemins de fer luxembourgeois (CFL).

29. 10. 90
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NETHELRLANDS
Nederlandse Spovrwegen NV.

PORTUGAL

Caminhos de Ferro Portugueses.

UNITED KINGDOM
British Railways Boards.
Northern lreland Railways.

No L. 297/31
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ANNEX VI

CONTRACTING ENTITIES IN THE FIELD OF URBAN RAILWAY, TRAMWAY, TROLLEYBUS OR
BUS SERVICES

BELGIUM
Société nationale des chemins de fer vicinaux (SNCV)/Nationale Maatschappij van Buurtspoorwegen (NMB)

Entities providing transport services to the public on the basis of a contract granted by SNCV pursuant to
Articles 16 and 21 of the arrdté du 30 décembre 1946 relatif aux transports rémunérés de voyageurs par route
effectués par autobus et par autocars.

Société des transports intercommunaux de Bruxelles (STIB),

" Maatschappij van het Intercommunaal Vervoer te Antwerpen (MIVA),

Maatschappij van bet Intercommunaal Vervoer te Gent (MIVG),
Société des transports intercommunaux de Charleroi (STIC),
Sociégé des transports intercommunaux de la région liégeoise (STIL},

Société des transports intercommunaux de lagglomération verviétoise (STIAV), and other entities set up
pursuant to the loi relative & la création de sociétés de transports en commun urbains/Wet betreffende de
oprichting van maatschappijen voor stedelijk gemeenschappelijk vervoer of 22 February 1962.

Entities providing transport services to the public on the basis of a contract with STIB pursuant to Article 10 or
with other transport entities pursuant to Article 11 of the arrété royal 140 du 30 décembre 1982 relatif aux
mesures d'assainissement applicables 3 certains organismes d'intérét public dépendant du ministére des
communications.

DENMARK

Danske Statsbaner (DSB)

Entities providing bus services to the public (almindelig rutekersel) on the basis of an authorization pursuant to
lov nr. 115 af 29. marts 1978 om buskersel.

GERMANY

Entities providing, on the basis of an authorization, short-distance transport services to the public
(Offentlichen Personennahverkebr) pursuant of the Personenbeforderungsgesetz vom 21. Mdrz 1961, as last
amended on 25 July 1989.

GREECE

Haexrpoxivara Aewgopela Iepoxric Abnviv-Ilepaidg, (Electric Buses of the Athens — Piraeus Area)
operating pursuant to decree 768/1970 and law 588/1977).

Hiexrpixol Zibnpbdpouor Abnvirv-Tleipasig. (Athen-Piracus Electric Railways) operating pursuant to laws
352/1976 and 588/1977.

Enixeipnon Aotixdiv Zvycovwvidv. (Enterprise of Urban Transport) operating pursuanf to law 588/1977.

Kowé Taueio Eionpdlews Atwpopeiwv. (Joint receipts Fund of Buses) operating pursuant to decree
102/1973.

POAA (Anuonxii Enixelpnon Acwgpopelwv. P6dov) Roda: Municipal bus enterprise in Rhodes.
Opyavioués Acgtxdyv Zvyxowwwvidv Oeocalovixng. (Urban Transport Organization of Thessaloniki)
operating pursuant to decree 3721/1957 and law 716/1980. .

SPAIN

Entities providing transport services to the public pursuant to the Ley de Régimen local.

Corporacién metropolitana de Madrid.
Corporacién metropolitana de Barcelona.

Entities providing urban or inter-urban bus services to the public pursuant to Articles 113 to 118 of the Ley de
Ordenacién de Transportes Terrestres de 31 de julio de 1987.

Entities providing bus services to the public, pursuant to Article 71 of the Ley de Ordinacién de Transportes
Terrestres de 31 de julio de 1987.
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FEVE, RENFE (or Empresa Nacional de Transportes de Viajeros por Carretera) providing bus services to the
public pursuant to the Disposiciones adicionales. Primera, de la Ley de Ordenacion de Transportes Terrestres
de 31 de julio de 1957, '

Entities providing bus services to the public pursuant w Dispusiciones Transitorias, Tercera, de la Ley de
Ordenacién de Transportes Terrestres de 31 de julio de 1957.

FRANCE

Entities providing transport services to the public bursuant to article 7-11 of the loi n° 82-1153 du 30 décembre
1982, transports intérieurs, orientation).

Régie autonome des transports parisiens, Société nationale des chemins de fer francais, APTR, and other
entities providing transport services to the public on the basis of an authorization granted by the syndicat des
transports parisiens pursuant to the ordonnance de 1959 et ses décrets d'application relatifs a I'organisation des
transports de voyageurs dans la région parisienne.

IRELAND

larnrod Eireann (Irish Rail).
Bus Eireann (Irish Bus).

Bus Atha Cliath (Dublin Bus).

Entities providing transport services to the public pursuant to the amended Road Transport Act 1932.

ITALY

Entities providing transport services of a concession pursuant to Legge 28 settembre 1939, n. 1822 —
Disciplina degli autoservizi di linea (autolinee per viaggiatori, bagagli e pacchi agricoli in regime di concessione
all'industria privata) — Article 1 as modified by Article 45 of Decreto del Preisidente della Repubblica 28
giugno 1955, n. 771.

Entities providing transport services to the public pursuant to Article 1, n. 4 or n. 15 of Regio Decreto
15 ottobre 1925, n. 2578 — Approvazione del Testo unico della legge sull'assunzione diretta del pubblici
servizi da parte dei comuni e delle province.

Entities operating on the basis of a concession pursuant to Article 242 or 255 of Regio Decreto 9 maggio 1912,
n. 1447, che approva il Testo unico delle disposizioni di legge per le ferrovie concesse allindustria privata, le
tramyie a trazione meccanica e gli automobili.

Entities or local authorities operating on the basis of a concession pursuant to Article 4 of Legge 14 giugno -
. 1949, n. 410, concorso dello Stato per la riattivazione dei pubblici servizi di trasporto in concessione.

Eatities operating on the basis of a concession pursuant to Article 14 of Legge 2 agost;) 1952, n. 1221 —
Provvedimenti per l'esercizio ed il potenziamento di ferrovie e di altre linee di trasporto in regime di
concessione.

LUXEMBOURG

Chemins de fer du Luxembourg (CFL).

Service communal des autobus municipaux de la ville de Luxembourg.

Transports intercommunaux du canton d’Esch-sur-Alzette (TICE).

Bus service undertakings operating pursuant to the réglement grand-ducal du 3 février 1978 concernant les
conditions d’octroi des autorisations d'établissement et d'exploitation des services de transports routiers
réguliers de personnes rémunérées. :

NETHERLANDS

Entities providing transport services to the public pursuant to chapter Il (Openbaar vervoer) of the Wet
Personenvervoer van 12 maart 1987.

PORTUGAL

Rodoviaria Nacional, EP.

Companhia Carris de ferro de Lisboa.

Metropolitano de Lisboa, EP.

Servigos de Transportes Colectivos do Porto.

/%3
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Servicos Municipalizados de Transporte do Barreiro.
Servigos Municipalizados de Transporte de Aveiro.
Servicos Municipalizados de Transporte de Braga.
Servicos Municipalizados de Transporte de Coimbra.
Servigos Municipalizados de Transporte de Portalegre.

UNITED KINGDOM

Entities providing bus services to the public pursuant to the London Regional Transport Act 1984.
Glasgow Underground.

Greater Manchester Rapid Transit Company.

Docklands Light Railway.

London Underground Lid.

British Railways Board.

Tyne and Wear Metro.
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ANNEX vl
CONTRACTING ENTITIES IN THE FIELD OF AIRPORT FACILITIES
BELGIUM
Régie des voies aériennes set up pursuant to the arrété-loi du 20 novembre 1946 portant création de la régie des
voies aériennes amended by arrété royal du § octobre 1970 portant refonte du statut de la régle des voies
aériennes. '
DENMARK
Airports operating on the basis of an authorization pursuant to § 55, stk. 1, lov om Iuftfart, jf.
lovbekendtgorelse nr. 408 af 11. september 1985.
GERMANY
Airports as defined in Article 38 Absatz 2 no of the Luftverkebrszulassungsordnung vom 19. Mdrz 1979,
amended last by the Verordnung vom 21. Juli 1986.
GREECE

Airports operacing pursuant to law 517/1931 setting up the civil aviation service (Ynnpeoia IToArmxiic
Aeponopiag (YIIA)).

International airports operating pursuant to presidential decree 647/981.

SPAIN

Airports managed by Aeropuertos Nacionales operating pursuant to the Real Decreto 278/1982 de 15 de
octubre de 1982.

FRANCE
Aéroports de Paris operating pursuant to titre V, articles L 251-1 & 252-1 du code de l'aviation civile.

Aéroport de Bdle — Mulhouse, set up pursuant to the co jon franco-suisse du 4 juillet 1949.
Airports as defined in article L 270-1, code de l'aviation civile.

Airports operating pursuant to the cahier de charges type d'une concession d'aéroport, décret du 6 mai
1955,

Airports operating on the basis of a convention d’exploitation pursuant to article L/221, code de l'aviation
civile. :

IRELAND

Airports of Dublin, Cork and Shannon managed by Aer Rianta — Irish Airports.

Airports operating on the basis of a Public use License granted, pursuant to the Air Navigation and Transport
. Act No 23 1936, the Transport Fuel and Power Transfer of Departmental, Administration and Ministerial

Functions Order 1959 (SI No 125 of 1959) and the Air Navigation (Aerodromes and Visual Ground Aids)

Order 1970 (SI No 291 of 1970).

ITALY

Civil Stat. airports (aerodroal civili istituiti dallo Stato referred to in Article 692 of the Codice della
navigazione, Regio Decreto 30 marzo 1942, n. 327.

Entities operaﬁng airport facilities on the basis of a concession granted pursuant to Article 694 of the Codice
della navigazione, Regio Decreto 30 marzo 1942, n. 327.

LUXEMBOURG

Aéroport de Findel.

NETHERLANDS

Airports operating pursuant to articles 18 and following of the Luchtvaartwet of 15 January 1958, amended on
7 June 1978. ,
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PORTUGAL
Airports managed by Aeroportos de Navegagdo Aérea (ANA), EP pursuant to Decreto-Lei ne 246/79.

Aeroporto do Funchal and Aeroporto de Porto Santo, regionalized pursuant to the Decreto-Lei n¢ 284/81.

UNITED KINGDOM
Airports managed by British Airports Authority plc.
Airports which are public limited companies (plc) pursuant to the Airports Act 1986.
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ANNEX IX

CONTRACTING™ ENTTIIES IN THE FIELD OF MARITIME OR INLAND PORT OR OTHER
TERMINAL FACILITIES

BELGIUM

Société anonyme du canal et des installations maritimes de Bruxelles.

Port autonome de Liége.

Port autonome de Nanur.

Port autonome de Charleroi.

Port de la ville de Gand.

La Compagnie des installations maritimes de Bruges — Maatschappij der Brugse haveninrichtingen.

Société intercommunale de la rive gauche de V'Escaut — Intercommunale maatschappij van de linker
Scheldeoever (Port d’'Anvers).

Port de Nieuwport.
Port d’Ostende.

DENMARK

Ports as defined in Article 1, I to IIl of the bekendigorelse nr. 604 af 16. december 1985 om hvilke havne der er
omfattet af lov om trafikhavne, jf. lov nr. 239 af 12. maj 1976 om trafikhavne.

GERMANY

Seaports owned totally or partially by territorial authorities (Ldnder, Kreise, Gemeinden).

Inland ports subject to the Hafenordnung pursuant to the Wassergesetze der Linder.

‘GREECE

Piraeus port (Opyaviouds Awévog ITeipaiis) set up pursuant to Emergency Law 155971950 and Law
1630/1951. :

Thessaloniki port (Opyaviouds Awévoc @eoaalovixng) set upt pursuant to decree N.A. 2251/1953.

Other ports governed by presidential decree 649/1977 (NA. 649/1977) Enontela, opydvwan Acitovpylag,
ooixnTicés EAeyxog Aiuévwy, (supervision, organization of functioning and administrative control).

SPAIN

Puerto de Huelvc; set up pursuant to the Decreto de 2 de octubre de 1969, n® 2380/69. Puertos y Faros. Otorga
Régimen de Estatuto de Autonomia al Puerto de Huelva.

Puerto de Barcelona set up pursuant to the Decreto de 25 de agosto de 1978, n°® 2407/78, Puertos y Faros.
Otorga al de Barcelona Régimen de Estatuto de Autonomia.

Puerto de Bilbao set up pursuant to the Decreto de 25 de agosto de 1978, n° 2048/78. Puertos y Faros. Otorga
al de Bilbao Régimen de Estatuto de Autonomia.

Puerto de Valencia set up pursuant to the Decreto de 25 de agosto de 1978, n°® 2409/78. Puertos y Faros.
Otorga al de Valencia Régimen de Estatuto de Autonomia.

Juntas de Puertos operating pursuant to the Lei 27/68 de-20 de junio de 1968; Puertos y Faros. Juntas de .
Puertos y Estatutos de Autonomia and to the Decreto de 9 de abril de 1970, n°® 1350/70. Juntas de Puertos.
Reglamento.

Ports managed by the Comisién Administrativa de Grupos de Puertos, operating pursuant to the Ley 27/68 de
20 de junio de 1968, Decreto 1958/78 de 23 de junio de 1978 and Decreto 571/81 de 6 de mayo de 1981.

Ports listed in the Real Decreto 989/82 de 14 de mayo de 1982. Puertos. Cf__zsificacién de los de interés
general. )

i
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FRANCE

Port antonome de Panis sev up pursiamt (o lor 68 217 die 20 actobre 1908 elative au port autonome de
)
uris.

Port autonome de Strasbourg sct up pursuant to the convention du 20 mai 1923 entre I'fitut et la ville de
Strasbourg relative & la constitution du port rbénan de Strasbourg et 8 I'exécution de travaux d'extension de ce
port, approved by the loi du 26 avril 1924.

. Other inland waterway ports set up or managed pursuant to article 6 (navigation intérieure) of the décret

69-140 du 6 février 1969 relatif aux concessions d'outillage public dans les ports maritimes.
Ports autonomes operating pursuant to articles L 111-1 et suivants of the code des ports maritimes.
Ports non autonomes operating pursuant articles R 121-1 et suivants of the code des ports maritimes.

Ports managed by regional authorities (départements) or operating pursuant to a concession granted by the
regional authorities (départements) pursuant to article 6 of the loi 86-663 du 22 juillet 1983 complétant la loi
83-8 du 7 janvier 1983 relative & la répartition de compétences entre les cc , départements et I'Etat.

IRELAND
Ports operating pursuant to the Harbour Acts 1946 to 1976.
Port of Dun Laoghaire operating pursuant to the State Harbours Act 1924

Port of Rosslare Harbour operating pursuant to the Finguard and Rosslare Railways and Harbours Act
1899.

ITALY

State ports and other ports managed by the Capitaneria di Porto pursuant to the Codice della navigazione,
Regio Decreto 30 marze 1942, n. 32,

Autonomous ports (enti portuali) set up by special laws pursuant to Article 19 of the Codice della navigazione,
Regio Decreto 30 marzo 1942, n. 327.

LUXEMBOURG

Port de Mertert set up and operating pursuant to loi du 22 juillet 1963 relative & I'aménagement et a
l'exploitation d'un port fluvial sur la Moselle.

NETHERLANDS
Havenbedrijven, set up and operating pursuant to the Gemeentewet van 29 juni 1851.

Havenschap Vlissingen, set up by the wet van 10 september 1970 houdende een gemeenschappelijke regeling
tot oprichting van het Havenschap Vlissingen.

Havenschap Terneuzen, set up by the wet van 8 april 1970 houdende een gemeenschappelijke regeling tot
oprichting van het Havenschap Terneuzen.

Havenschap Delfzijl, set up by the wet van 31 juli 1957 houdende een gemeenschappelijke regeling tot
oprichting van het Havenschap Delfzijl.

Industrie- en havenschap Moerdijk, set up by gemeenschappelijke regeling tot oprichting van het Industrie- en
bavenschap Moerdijk van 23 oktober 1970, approved by Koninklijke Besluit nr. 23 van 4 maart 1972.

PORTUGAL

Porto do Lisboa set up pursuant to Decreto Real do 18 de Fevereiro de 1907 and operating pursuant to
Decreto-Lei n® 36976 de 20 de Julbo de 1948.

Porto do Douro e Leixdes set up pursuant to Decreto-Lei n? 36977 de 20 de Julho de 1948.
Porto de Sines set up pursuant to Decreto-Lei n¢ 508/77 de 14 de Dezembro de 1977.

Portos de Setibal, Aveiro, Figueira de Foz, Viana do Castelo, Portimdo e Faro operating pursuant to the
Decreto-Lei n® 37754 de 18 de Fevereiro de 1950.

UNITED KINGDOM

Harbour Authorities within the seaning of section 57 of the Harbours Act 1964 providing port facilities to
carriers by sea or inland water way.



/¥9

29. 10. 90 Official Journal of the European Communities No L 297/39
ANNEX X
OPERATION OF TELECOMMUNICATIONS NETWORKS OR PROVISION OF

TELECOMMUNICATIONS SERVICES

BELGIUM
Régie des télégraphes et des téléphones/Regie van Telegrafie en Telefonie.

DENMARK

Kjobenhavns Telefon Aktieselskab.
Jydsk Telefon. .

Fyns Telefon.

Statens Teletjeneste.

Tele Senderjylland.

GERMANY
Deutsche Bundespost — Telekom.

Mannesmann — Mobilfunk GmbH.

GREECE

OTE/Hellenic Telecommunications Organization.

SPAIN

Compafita Telefénica Nacional de Espafia.

FRANCE

Direction générale des télécommunications.
Transpac.

Telecom service mobile.

Société frangaise de radiotéléphone.

IRELAND

Telecom Eireann.

ITALY

Amministrazione delle poste e delle telecommunicazioni.
Azienda di stato per i servizi telefonici.

Societa italiana per lesercizio telefonico SpA.

Italcable.

Telespazio SpA.

LUXEMBOURG

Administration des postes et télécommunications.

NETHERLANDS
Koninklijke PTT Nederland NV and subsidiaries (1).

(') Except PTT Post BV.
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PORTUGAL
Telefones de Lishoa ¢ Porto, SA.
Companhia Portuguesa Radio Marconi.

Correios e Telecomunicagées de Portugal.

UNITED KINGDOM

British Telecommunications plc.

Mercury Communications Litd.

City of Kingston upon Hull.

Racal Vodafone.

Telecoms Securicor Cellular Radio Ltd (Cellnet).
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ANNIEN |

LIST OF PROFESSIONAL ACTIVITIES AS SET OUT IN THE GENERAL INDUSTRIAL
CLASSIFICATION OF ECONOMIC ACTIVITIES WITHIN THE EUROPEAN COMMUNITIES

Subgroups
Classes Groups .and Description
items
50 BUILDING AND CIVIL. ENGINEERING
500 General building and civil engineering work (without any particular
specification) and demolition work
500.1 General building and civil engineering work (without any particular
specification)
500.2 Demolition work
501 Construction of flats, office blocks, hospitals and other buildings, both
residential and non-residential
501.1 General building contractors
501.2 Roofings
501.3 Construction of chimneys, kilns and furnaces
501.4 Water-proofing and damp-proofing
501.5 Restoration and maintenance of outside walls (repointing, cleaning,
etc.)
501.6 Erection and dismantlement of scaffolding
501.7 Other specialized activities relating to construction work (including
carpentry) .
502 Civil engineering: construction of roads, bridges, railways, etc.
502.1 General civil engineering work
502.2 Earth-moving (navvying)
502.3 Construction of bridges, tunnels and shafts; drillings
502.4 Hydraulic engineering (rivers, canals, harbours, flows, lochs and
dams)
502.5 Road-building (including specialized construction of airports and
runways)
502.6 Specialized construction work relating to water (i.e. to irrigation land
drainage, water supply, sewage disposal, sewerage, etc.)
502.7 Specialized activities in other areas of civil engineering
503 Installation (fittings and fixtures)
503.1 General installation work
503.2 Gas fitting and plumbing, and the installation of sanitary equipment
503.3 Installation of heating and ventilating apparatus (central heating,
air-conditioning, ventilation)
503.4 Sound and heat insulation; insulation against vibration
503.5 Electrical fittings
503.6 Installation of aerials, lightning conductors, telephones, etc.
504 Building completion work
504.1 General building completion work
504.2 Plastering
- 504.3 Joinery, primarily engaged in the after assembly and/or installation
(including the laying of parquet flooring)
504.4 Painting, glazing and paper-hanging
504.5 Tiling and otherwise covering floors and walls
504.6 Other building completion work (putting in fireplaces, etc.)

18/
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ANNEX Xil

A. OPEN PROCEDURES

The name, address, telephone number, telegraphic address, telex and telecopier number of the contracting
entity. ‘

Nature of the contract (supply or works; where appropriate, state if.it is a framework agreement).

- (a) Place of delivery, or site.

(b) Nature and quantity of the goods to be supplied;
or
' the nature and extent of the services to be provided and general nature of the work.
(c) Indication of whether the suppliers can tender for some and/or all of the goods required.

If, for works contracts, the work or the contract is subdivided into several lots, the order of size of the
different lots and the possibility of tendering for one, for several or for all of the lots.

(d) Authorization to submit variants.
(e) For works contracts:

information concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.

. Derogation from the use of European specifications, in accordance with Article 13 (6).
. Time limits for delivery or completion.

. (a) Name and address of the service from which the contract documents and additional documents may be

requested.

(b) Where appropriate, the amount and terms of payment of the sum to be paid to obtain such
documents.

. (a) The final date for receipt of tenders.

(b) The address to which they must be sent.

(c) The language or languages in which they must be drawn up.

. (a) Where appropriate, the persons authorized to be present at the opening of tenders.

(b) The date, hour and place of such opening.

. Where appropriate, any deposits and guarantees required.

Main terms concerning financing and payment ‘and/or references to the provisions in which are
contained.

Where appropriate, the legal form to be taken by the grouping of suppliers or contractors to whom the
contract is awarded.

Minimum economic and technical conditions required of the supplier or contractor to whom the contract

is awarded.

Period during which the tenderer is bound to keep open his tender.

The criteria for the award of the contract. Criteria other than that of the lowest price shall be mentioned
where they do not appear in the contract documents.

29. 10, 90
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15.

16.

18.

Other information.

Where appropriate, the reference to publication of the periodic information notice in the Official Journal
to which the contract refers.

. Date of dispatch of the notice by the contacting entities.

Date of receipt of the notice by the Office for Official Publications of the European Communities (to be
supplied by the said Office).
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10.

11.

12.

13.

14.

15.

16.

B. RESTRICTED PROCEDURES

Phe mame, address, telephone numbes, selegiaphine address, welex and wlecoper mmber of the contracng
entity.

Nature of the contract (supply or works; where appropriate, state if it is a framework agreement).

{a) Place of delivery, or sit;.
(b) Nature and quantity of the goods to be supplied;
or
the nature and extent of the services to be provided and general nature of the work.
(c) Indication of whether the suppliers can tender for some and/or all of the goods required.

If, for works contracts, the work or the contract is subdivided into several lots, the order of size of the
different lots and the possibility of tendering for one, for several or for all of the lots.

(d) Authorization to submit variants.

(e) For works contracts:
information concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.

Derogation from the use of European specifications, in accordance with Article 13 (6).

Time limits for delivery or completion.

Where appropriate, the legal form to be taken by the grouping of suppliers or contractors to whom the
contract is awarded.

. (a) The final date for receipt of requests to participate.

(b) The address to which they must be sent.

(c) The language or languages in which they must be drawn up.

. The final date for dispatch of invitations to tender.

. Where appropriate, any deposits and guarantees required.

Main terms concerning financing and payment and/or references to the texts in which these are
contained.

Information concerning the supplier’s or contractor's position and minimum economic and technical
conditions required of him.

The criteria for the award of the contract where they are not mentioned in the invitation to tender.
Other information.

Where appropriate, the reference to publication of the periodic information notice in the Official Journal
to which the contract refers.

Date of dispatch of the notice by the contracting entities.

Date of receipt of the notice by the Office for Official Publications of the European Communities (to be
supplied by the said Office).

TN
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C. NEGOTIATED PROCEDURES

. The name, address, telephone number, telegraphic address, telex and telecopier number of the contracting

entity.

Nature of the contract (supply or works; where appropriate, state if it is a framework agreement).

. (a) Place of delivery, or site.

(b) Nature and quantity of the goods to be supplied;

or '

the nature and extent of the services to be provided and general nature of the work.
(c)-Indication of whether the suppliers can tender for some and/or all of the goods required.

If, for works contracts, the work or the contract is subdivided into several lots, the order of size of the
different lots and the possibility of tendering for one, for several or for all of the lots.

(d) For works contracts:

information concerning the purpose of the work or the contract where the latter also involves the
drawing up of projects.

. Derogation from the use of European specifications, in accordance with Article 13 (6).

Time limit for delivery or completion.

Where appropriate, the legal form to be taken by the grouping of suppliers or contractors to whom the
contract is awarded. D

(a) The final date for receipt of tenders.
(b) The address to which they must be sent.

(c) The language or languages in which they must be drawn up.
Where appropriate, any deposits and guarantees required.

Main terms concerning financing and payment and/or references to the texts in which these are
contained.

Information concerning the supplier’s or contractor’s position and minimum economic and technical
conditions required of him.

Where appropriate, the names and addresses of suppliers or contractors already selected by the contracting
entity.

Where applicable, date(s) of previous pubhcanons in the Official ]oumal of the European
Communities.

Other information.

Where appropriate, the reference to publication of the periodic information notice in the Official Journal
to which the contract refers.

Date of dispatch of the notice by the contracting entities.

Date of receipt of the notice by the Office for Official Publications of the European Communities (to be
supplied by the said Office).
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ANNEX XHI

NOTICE ON THE EXISTENCE OF A QUALIFICATION SYSTEM

. Name, address, telephone number, telegraphic address, telex and telecopier number of the contracting

entity.

. Purpose of the qualification system.‘

. Address where the rules concerning the qualification system can be obtained (if different from the address

mentioned under 1.).

Where applicable, duration of the qualification system.

ANNEX X1V

PERIODIC INFORMATION NOTICE

. For supply contracts:

1. Name, address, telephone number, telegraphic address, telex and telecopier number of the contracting
entity or the service from which additional information may be obtained.

2. Nature and quantity or valie of the services or products to be supplied.

3. (a) Estimated date of the commencement of the procedures of the award of the contract(s) (if
known).

(b) Type of award procedure to be used.
4. Other information (for example, indicate if a call for competition will be published later).
5. Date of dispatch of the notice by the contracting entities.

6. Date of receipt of the notice by the Office for Official Publications of the European Communities (to be
supplied by the said Office).

. For works contracts

1. The name, address, telegraphic address, telephone, telex and telecopier number of the contracting
entity.

2. (a) The site.

(b) The nature and extent of the services to be provided, the main characteristics of the work or of the
lots by reference to the work.

{c) An estimate of the cost of the service to be provided.
3. (a) Type of award procedure to be used.

(b) The date scheduled for initiating the award procedures in respect of the contract or contracts.
(c) The date scheduled for the start of the work.
(d) Planned time table for completion of the work.

Terms of financing of the work and of price revision.
Other information (for example, indicate if a call for competition will be published later).

Date of dispatch of the notice by the contracting entities.

N oo

Date of receipt of the notice by the Office for Official Publications of the European Communities (1o be
supplied by the said Office).
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ANNEX XV

NOTICE ON CONTRACTS AWARDED

. INFORMATION FOR PUBLICATION IN THE OFFICIAL JOUKNAL OF THE EUROPEAN
COMMUNITIES

11.

S © ® N & @

. Name and address of the contracting entity.
. Nature of the contract (supply or works; where appropriate, state if it is a framework agreement).

1
2
3.
4

At least a summary indication of the nature of the products, works or services provided.

. (a) Form of the call for competition (notice on the existence of a qualification procedure; periodic

information notice; call for tenders).
(b) Reference of publication of the notice in the Official Journal of the European Communities.

(c) In the case of contracts awarded without a prior call for competition, indication of the relevant
provision of Article 15 (2).

. Award procedure (open, restricted or ncgorintcd).

. Number of tenders received.

Date of award of the contract.

Price paid for bargain purchases under Article 15 (2) (j).

Name and address of successful supplier(s) or contractor(s).

State, where appropriate, whether the contract has been, or may be, sub-contracted.
Optional information:

— value and share of the contract which may be sub-contracted to third parties,

— award criteria,

— price paid (or range of prices).

1. INFORMATION NOT INTENDED FOR PUBLICATION

12.
13.
14,

15.

16.

17.
18.

19.

Number of contracts awarded (where an award has been split between more than one supplier).
Value of each contract awarded.

Country of origin of the product or service (EEC origin or non-Community origin; if the latter, broken

down by third country).

Was recourse made to the exceptions to the use of European specifications provided for under Article
13 (6). If so, which?

Which award criteria was used (most economically advantageous: lowest price: criteria permitted
under Article 28)?

Was the contract awarded to a bidder who submitted a variant, in accordance with Article 27 (3)?

Were any tenders excluded on the grounds thar they were abnormally low, in accordance with Article
27 (5)

Date of transmission of the notice by the contracting cntities.

/8¥
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STATEMENT
concerning Article 15 of Directive 90/531/EEC

The Council and the Commission state that in open and restricted procedures all negotiation with
candidates or tenderers on fundamental aspects of contracts, variations in which are likely to
distort competition, and in particular on prices, shall be ruled out; however, discussions with
candidates or tenderers may be held but only for the purpose of clarifying or supplementing the
content of their tenders or the requirements of the contracting entities and provided this does not

involve discrimination.

———
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(Commission communication of 22 September 1989)

(89/C 311/37)

I INTRODUCTION

The problem

1. The liberalization of public procurement is part of
the programme for the progressive establishment of the
internal market in the period up to 31 December 1992,
provided for under Article 8a of the EEC Treaty.

2. Artcle 8¢ provides that the Commission, in making
its proposals, shall wake into account the extent of the
effort which the establishment of the internal market will
require of economies showing differences in devel-
opment. and that it may propose appropriate provisions,

-

3 Arucle 130(2) and (b) further lays down that the
internal market shall take into account the strengthening
of economic and social coheston and shall contribute to
their achievement.

4. This makes clear the obligation for the Commission
to consider, both for the period during the establishment
of the internal market and for the period after its
completion, measures which would reinforce the
Community's economic and social cohesion.

5. The concern with implementing the internal market
in public procurement in a way that takes fully inw
account the needs of economic and social cohesion has
been a consistent concern of the European Parliament.
In its consideration of the different proposals which form
the legislative programme on public procurement, the
Parliament has adopted a series of amendments with this
end in view. In particular, the Parliament has been
concerned about measures intended to reduce regional
disparities and to promote job creation in the least
advantaged areas and in arcas of industrial decline.
However, its concerns have ranged wider, including
actions to help in the fight against long-term unem-

ployment and in the insertion of young people in work;
the respect for the appropriate provisions concerned with
employment protection and working conditions; and
sub-contracting, in the execution of public contracts.

6. The problem of regional preferences has also been
discussed in Council on several occasions in connection
with the modernization of the supplies and works
Directives. A number of Member States have insisted on
the need to ensure that preferences do not interfere with
the proper functioning of the internal market.

7. The present communication represents the
Commussion's response to the requirements of the Treaty
and the concerns expressed by the European Parliament
and Council.

[I. Economic effects of opening up public procurement

8. The economic importance of public procurement
derives in the first place from its scale. Some 15 % (ECU
592 €00 million at 1989 prices) (') of Community GDP is
devoted to purchasing by the public sector and its
agencies and of this some 7 to 13 % (1) (ECU 260 000 to
380 000 million) takes the form of contracts subject to
formal purchasing procedures (the rest is accounted for
by rents, heating, electricity, telephone, post, insurance
and similar charges).

9. It is evident that the achievement of efficiency in
public procurement is of major importance to the
economic health of the Communiry.

(*) See European Economy: No 35 March 1988 para 54, para
3.4 and Tables 3.4.1 and 3.4.2: 1989 values assume no
change in the ratio of public procurement to GDP as
between 1985 and 1989: 1989 prices esumated on basis of
implied deflators of private consumption given in Table 6:
EEC Economic Forecasts, January 1989

93
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10.  This requires both the fullest possible partcipation
of all potential suppliers in the market place and the allo-
cation of contracts in a way which ensures that the
goods, services and works required by bodies in the
public domain are obtained under the most favourable
conditions.

11.  Public procurement policy as expressed in the
Directives on the procurement of supplies and public
works and in the proposal for directives on the excluded
sectors aims to enhance the efficiency of public
procurement bv organizing markets in a transparent
manner that ensures that market information is available
to would-be suppliers and contractors and facilitates
their participauon.

12.  The efficient organization of public procurement
in this way will have a significant positive economic
effect. The estimates developed in the study of the cost
of non-Europe show that the achievement of the internal
market in public procurcment will give rise to economies
rising to as much as 0.5 % of Community GDP over the
medium to long term.

These estimates assume:

(ECU '00C million)
(1989 prices)

(a) Savings to public procurement
through  selection  of  most
competitive suppliers: 5,5

(b) Savings due to increased compe-
tiion leading to alignment of
domestic and external suppliers:

to

(c) Savings due 1o rationalization of
production structures:

o”"
e

Total: 17,2 (')

Additional savings in the defence sector would bring the
total to over ECU 22000 billion, at 1989 prices. The
macro-economic consequences of such savings could, of
themselves, provide the room for manocuvre for a
substanual enhancement to aggregate demand with
consequential reinforcement of economic activity and
employment. The cost of non-European study estumates
the net gain in employment to approach 400 000 (') if
this room for manoeuvre is used appropriately.

13. At the same time it is clear that the direction of
such a major share of economic resources constitutes a
powerful economic instrument. The allocation of public

(") op. cit. p. 57: Table 3.4.4 with 1989 prices estimated on the
same basis.

(*) op. cit. (v. footnote p. 160).

sector contracts can have an important, indeed deter-
minant, wntluence on the economic strength and devel-
opment of particular firms, sectors and regions.

14.  The importance of this instrument is further
enhanced by the uneven distribution of public
procurement across different economic sectors. As was
explained in a previous communication (*), some 85 %
of public procurement of supplies 1s concentrated on one
third of the industrial sectors. including 28,6 % in
building and construction, 13,7 % in the three major
energy sectors (coal, refined petroleum products, elec-
trical power), 8,3 % in transport equipment other than
motor vehicules, 4,4 % in elecinical goods, 3,2% in
chemical goods.

15 Many high technology markets including telecom-
munication and medical cquipment depend heavily on
public procurement. In information technology,
generally, the public share amounts to some 60 % of the
total market. The share of public procurement in
buildinb and cvil engineering is around 30 %. The
involvement of major equipment suppliers, particularly in
the supply of the telecommunications, transport, energy
and water sectors, means that the choice of one supplier
rather than another, the rationalization of a sector,
dramatic changes in technology or swings in the overall
volume of demand for supplies can have a major impact
on a regional or local economy and on the situation of
its workforce.

16. v is implicit in the programme for the estab-
lishment of the single market in public procurement that
removal of internal barriers will give rise to changes in
the distribution of contracts and therefore to more
efficient procurement. The overall benefits of this process
have been described above. It is inevitable that such
changes will imply rationalization; this is indeed the
source of much of the saving referred to above. Although
the studies already undertaken by the Commission show
some of the scope for such rationalization, its regional,
industrial and social consequences are not predictable (%)
in detail at this stage and are. in any case, tied up with
other major economic developments, with the interpene-
tration of other Community measures, such as freedom
of establishment and common technical rules and with
developments in public procurement iwself, for example,
in the ficld of sub-contracting.

17. In other words, while the overall consequences for
cconomic demand and employment will be positive, the
distribution of the pain and the gain between firms,
groups and regions will only become apparent with time.

(") COM(88) 376.
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18. The Commission is, however, committed to
continuing the study of the regional effects of opening
up public procurement in the excluded sectors (see
paragraph 25).

19. It has also initiated a more general study on the
threats and opportunities posed by the internal Market
in the peripheral Member States. Results so far suggest
that negative regional effects of opening-up public
procurement are only likely to be significant in sectors
such as construction, pharmaceuticals and textiles.
Increased competition may not necessarily threaten
domestic markets. There may, however, be a risk that
the opportunities created by the opening-up of public
procurement will not be seized, because of the historic
legacy of protection, technological backwardness, low
productivity, failure to organize markets, and poor
exporting skills.

20. In summary, the completion of the internal market
in public procurement affects economic and social
cohesion by:

— increasing efficiency, and so reducing the burden on
the public purse and enhancing macro-economic
growth,

— promoting re-structuring and adjustment,

-~ creating the opportunity for firms, sectors and
regions to exploit their parucular skills and
advantages to their economic benefit,

— influencing the direction in which many firms, sectors
and regions develop, which may pose problems for
economically weaker areas.

21.  The economic and social effects of public
procurement described above give rise to three distinct
areas of policy development. These concern:

— policies for efficient procurement. These are the
subject of the various proposals relating to public
procurement which are to be found in the internal
market White Paper (*). They are not further
discussed here,

— policies to facilitate restructuring and adjustment
arising from the liberalization of public procurement
and its subsequent development; these are briefly
discussed in paragraphs 22 to 25 below,

— policies to ensure the full exploitation and devel-
opment of particular resources, particularly relating
to regions, small businesses and particular groups of
individuals. These are discussed under four headings
in chapter IV below.

(*) COM(85) 310.

III. Restructuring and adjustment arising from liberali-
zation of public procurement

22.  Restructuring and adjustment is inevitable as a
result of the achievement of the internal market in public
procurement. Indeed, as was pointed out in the earlier
communication referred to above, restructuring and
adjustment of a number of major sectors appears 1o be
inevitable quite independently of the changes in public
procurement associated with the achievement of the
internal market. The communication of 11 October 1988
predicted significant structural adjustment in the railway
equipment industry, the heavy electrical mdustry and the
telecommunications industry. Since then, important
regrouping within each of these industries has indeed
taken place.

23.  The earlier communication also pointed out that,
while some information was available as to the existing
regional distribution of employment in the sectors

‘concerned, it was impossible to predict, at this stage, the

detailed impact of restructuring. This would depend,
quite apart from the development of the general
economic situation, on the speed and success with which
individual firms moved to exploit new opportunities or to
face new competitive pressures. Even if some of the firms
at risk could be identified, the distribution of their
productive plant means that the regional incidence of
restructuring will depend on investment, development
and rationalization plans adopted within those firms. For
example, some 11 major production sites were identified
for fossil boiler production, nine for steam turbine
generators and 17 for transformers. The regional conse-
quences of restructuring of the industries concerned will
clearly depend on which, if any, of these sites expand or
contract their employment.

24.  To describe the difficulties in predicting problems
is neither to deny that such problems may arise nor to
resolve them. Even if the liberalization of public
procurement produces an overall improvement in activity
and employment and if the measures taken under the
Structural Funds or as described elsewhere in this
communication ensure full participation of the regions in
these benefits, there will be a need for constant vigilance
to ensure that the real readjustment problems, which are,
in the end, experienced by individuals, are resolved satis-
factorily.

25. The Commission has established a continuing
study to identify as early as possible any emerging
problems. If particular problems do emerge, appropriate
social and regional policy measures may then be taken
by the Community under the Structural Funds, and
through recourse to the European Investment Bank and
to other financial instruments.
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IV. Fuller exploitation and development of economic
resources

26. Regional enterprises and small businesses may not
have the access to opportunities for specialization, to
capital and to know-how which often reinforce the
position of the centrally located areas of greatest
economic advantage. Low wages in the peripheral areas
do not necessarily compensate for higher productivity,
better infrastructure serving industry and a more sophis-
ticated approach to marketing and product development.
With the completion of the internal market, regional
enterprises are further being challenged 1o reach the
average European performance level at a ume when
European standards of quality and efficiency in tradi-
tional labour-intensive industries are evolving rapidly.

27.  Ignoring their vulnerability not only risks exposing
regional enterprises to competition for which they are
ill-prepared, organizationally, financially and technically.
It also risks blocking the process of completing the
internal market by encouraging apprehensive and
defensive attitudes. Subsequent sections of this chapter
examine ways in which the Community could respond to
the specific challenges posed in the fields of employment,
SME and regional policy.

IV.1. Preference schemes in public procurement

28.  Preference schemes in public procurement are
operated by certain Member States in favour of less-
favoured regions, with the object of influencing the
spatial distribution of economic activities. They
constitute an addition to the classic instruments of
regional development and generally aim at compensating
for the handicaps faced by firms due to their location in
the less-favoured and peripheral regions. In the case of
the Federal Republic of Germany, the aim is to
compensate for the economic disavantages caused by the
economic division of Germany. As a way of compen-
sating for these handicaps, preference schemes in public
procurement are policies which discriminate, by reserving
markets or in terms of price or other conditions, in
favour of suppliers or contractors of poor regions.

29. In general, it may be said that preferences in the
area of supplies procurement have tended to be used to
favour longer term regional development aims whereas,
in the area of public works procurement, much more
importance has been attached to the use of work
contracts to provide an immediate response to
employment problems.

30. The adoption of the Directives on public
procurement of works (1971) and supplies (1976) led w0
the abolition of a number of such schemes and practices.
Regional preferences have continued to operate in the
Federal Republic of Germany, Greece, Italy and the
United Kingdom. An outline of these schemes is given in
the Annex hereto.

31.  Such schemes raise a number of questions
including their effectiveness as instruments of regional
policy; their compatibility with the economic objectives
of Community policy on public procurement; and not
least their compaubility with Community law and the
Community’s international obligations.

32.  As regards their effectiveness as instruments of
regional policy, the following observations:may be made
on the economic characteristics of the different schemes.

33. The preference scheme in favour of the eastern
frontier areas of Germany including Berlin appears to
have been of limited economic significance in recent
years. In 1986, the last year for which figures are
available, the regions in question contained approxi-
mately 15 % of the population and enterprises located
therein accounted for approximately 15,4 % of federal
public procurement. The value of the contracts to which
the preferences were in fact applied amounted to slightly
more than ECU 142 million, that is 0,25 % of total
federal public procurement. The cost to the federal
budget was approximately ECU 2 million, that is, less
than 1 % of the total expenditure on aid to the regions
in question.

34.  Although the preference scheme operated in the
United Kingdom applied to 18 % of the counury by
population share, in 1981, the last vear for which figures
are available, enterprises located in those regions
accounted for only 3,3% of central government
procurement. The preferences were actually applied to
contracts representing only 0,02% of total public
procurement, the value of those contracts amounting to
ECU 10,8 million. The cost to the public purse can be
estimated to have been in the region of ECU 17 000.
This very low figure refers to the cost of the 5,0 % price
preference regime in Northern Ireland, the other scheme
requiring preferred firms to be price competitive with the
lowest bidder.

35.  In neither the British nor the German case is there
reliable evidence of the preference schemes having made
a significant contribution to the development of the
regions concerned. At the same time, there is no
evidence either of them giving rise to significant
distortions to trade whether within those countries or
between them and other Member States.

36. The Greek regime applies to over 90 % of the
national territory in which regions live 65 % of the
population. Detailed information on the preferred
regions’ share of public procurement, the proportion and
value of public contracts to which preferences are
actually applied and the budgetary cost of the regime
have not been made available to the Commission.
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However, it is reported that due to the absence of
competitive suppliers in any Greek region, approximately
40 % to 45 % of public procurement is represented by
imports, a figure which is far above the Community
average.

37.  The aim of the scheme operated in Greece is to
avoid too great a concentration of economic activities in
Greater Athens, already a zone of high congestion, and
to favour the development of other regions. However,
while this scheme and other regional policy measures
may have had some positive effects, they have not been
sufficient to reverse the trend towards the concentration
of modern, industrial sectors in Atuca, with traditional
activities located in the regions and islands.

38. In ltaly, the schemes work by reserving a high
percentage of contracts to firms in the regions
concerned. Those regions contain approximately 40 %
of the Italian population. Under the national regime,
there is a basic reservation of 30 % of procurement
which rises to 50 % in the case of supplies for public
works financed by special intervention funds. Moreover,
the reservation can be even greater because when in a
given case it is not fully applied, the unused portion must
be added to the future reserved allocation of the
purchasing body. No public figures are available, but 2
recent submission to the Commission has estimated the
amount of public procurement to which the reservations
apply to be in the region of ECU 16 to 26 billion a year.

39. No compelling evidence exists as to whether the
[talian preference regime has contributed significantly to
the long-term economic development of the regions in
question. In recent years, however, the regime has given
rise to objections from firms situated in other parts of
Italy and other Member States on the ground that it is
an unacceptable restriction on their activities in those
regions.

40. Historically, it may be argued that preferences
may have contributed to a more balanced functioning
of the economy, by helping to limit the widening
of regional disparities through guaranteeing certin
markets. They may also, in certain cases, have served
more than a positive function, in providing the minimum
of financial security necessary to the development of new
technically innovative industries. There is no compelling
evidence that, in general, the existing schemes have had
the desired effects of long-term economic development.
The absence of evidence, one way or the other,
concerning the effect of these schemes is no doubt due in
large part to the difficulty of analysing the effects of one
policy instrument when so many other factors are
present which influence the long-term economic devel-
opment of the regions in question. In the case of the

German and Briush schemes their effects in general
appear to be rather limited. The absence of sufficient
data on the Greek regime make its impact hard to assess.
On the other hand, the Italian regimes are significantly
different both in their mechanisms and orders of
magnitude. There is little doubt that contracts have been
diverted to enterprises of the regions concerned to the
point where the resulting distortions are causing
problems not only in terms of the restrictive effects on
imports from other Member States but also as regards

the sales and development of firms in other Italian
regions.

41.  Indeed, in so far as the existing regional pref-
erence schemes privilege enterprises from particular
regions to the exclusion of all others, they all pose
problems from the point of view of their compatibility
with the fundamental aims of Community procurement
policy and indeed the Treaty itself. They do not operate
in a way which ensures that similarly situated enterprises
are treated equally. They may have as their effect
directly to deprive particular suppliers, situated outside a
given region, including those in regions at a similar level
of economic disadvantage, of the award of a contract to
the benefit of others, situated within that region. Even if
they are not very successful at doing so, this appears to
constitute an infringement of the EEC Treaty, notably its
Articles 30 and 59. Article 92, notably its paragraphs 2
(c) and 3 (a), might appear to provide a framework
within which schemes which operate as State aids could
be accomodated. However, even if some schemes could
be considered to be State aids within the meaning of the
Treaty, which is itself an arguable matter, this does not
resolve the overriding problem of the infringment of
Article 30 and 59 for which a solution would remain to

be found.

42.  The Court of Justice has been requested by several
Italian courts to give preliminary rulings concerning the
compaubility with Community law of the preference
system operated in Italy. The Commission in its written
intervention has taken the view that the Italian system is
incompatible with Article 30. The Court has not yet
delivered its ruling. The condemnation of the Italian
regime would of course have implications for the regimes
of the other Member States, exposing such regimes to
legal attack at national level.

IV.2. Non-discriminatory contract conditions

43. A further possible means of favouring the full
exploitation of available economic resources arises from
the use of non-discriminatory contract conditions.

44. In a recent case (31/87, Gebroeders Beentjes B.V.
and the Netherlands) the Court of Justice was requested
to rule on the compatibility with Community law of
auaching a condiuon to the award of a public works
contract under which the contractor was required to

193
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engage a given number of long-term unemployed
registered with a regional employment office. The Count
held that such a condition is compatible with the public
works Directive (71/305). It was nevertheless subject to
the Treaty, particularly those provisions on freedom to
provide services, freedom of establishment and non-
discrimination on grounds of nationality. The Court
referred the affair back to the national tribunal to
establish whether or not the particular clause was, in the
light of all the circumstances, compatible with the
Treaty.

45. This judgement raises a number of interesting
questions:

— could such conditions legitimately be applied to
objectives other than the reduction of long-term
unemployment; and if so, to what?

— within what limits can such conditions be applied?

— does the use of such conditions offer a useful policy
instrument?

(a) Legitimate objectives of contract conditions

46.  Although the Beentjes case concerned long-term
unemployment, there is no reason to suppose that
objectives other than the reduction of long-term unem-
ployment would fall outside the area of liberty left to the
Member States by Directive 71/305. Other categories of
unemployment, for example, of the young, would appear
to be an equally legitimate concern. The same probably
applies to a broad range of social mauers including, for
example, professional training, health and safety, labour
relations and the suppression of racial, religious discrimi-
nation or discrimination on the grounds of sex. In these
areas too, the procurement Directives neither forbid nor
expressly authorize Member States to regulate the
matter. Accordingly, they and procuring entities are free
under Community law to pursue such objectives,
provided they respect the Directives’ provisions and the
constraints of the Treaty. It also follows that Member
States are free under Community law to restrict the
capacity of procuring entities to pursue objectives of this
kind.

(b) Limits to the application of contract conditions

47. The Court drew a distinction between the
contractual condition concerning long-term unem-
ployment on the one hand and the criteria for selection
of firms and the criteria for the award of a contract on
the other. The condiuon was not relevant to an
assessment of the bidders’ economic, financial or

technical capacity to carry out the work. Nor did it form
part of the criteria applied by the purchasing authority to
decide to whom 10 award the contract. It was simply an
obligation which the firm securing the contract would
have o accept.

48. However, in some cases, conditions of the
contract will concern matters also relevant to the
selection criteria or to the award criteria. For example,
making the extent to which tenderers would employ the
long-term unemployed into one of the criteria for iden-
tifying the most economically advantageous tender, even
if the obligation to employ the number of long-term
unemployed indicated in his offer was expressed as a
contract condition, would raise difficulties with Article
29 of the Directive on public works. The ‘various
critenia’ given as examples in that Directive all relate to
matters which affect the economic benefit w0 the
contracting entity .of the offer in question in the context
of the subject matter of a particular works contract. A
tenderer’s capacity to employ the long-term unemployed
does not normally have any impact on the economic
benefit of the contract to the procuring entity. Economic
benefits which may result, for example, through the
reduction of welfare payments or an increase in spending
by those employed, are indirect and quite extraneous to
the subject matter of the contract itself. Unless particular
circumstances could be shown to exist under which
employment of the long term unemployed would
improve the economic benefits of the contract to the
procuring entity, this criterion would not be compatible
with the Directive. The same applies to other criteria
which have nothing 10 do with the subject matter of a
particular contract.

49.  Further, the Court stressed that contract
conditions must in any event respect relevant provisions
of Community law. It referred in particular to
restrictions flowing from the Treaty principles of right
of establishment and freedom to provide services and
to the principle of non-discrimination on grounds of
nationality. In this context, it considered that the
contract condition could breach-the non-discrimination
principle if it appeared that it could only be fulfilled by
national firms or if it would be more difficult wo fulfil for
bidders coming from other Member States.

50. Much will therefore depend on the precise
condition imposed and its practical effects on bidders
from other Member States. Some examples may serve to
clarify the problem.

51. A simple condition requiring the winning tenderer
to employ a given number or percentage of unemployed
or long term unemployed or young unemployed for the
execution of the works contract would not seem to
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discriminate against bidders from other Member States.
All bidders, national and other, will have to take on
persons presently  unemploved and all have similar
opportunities {and difficulties) to do so.

52, But a requirement that the winning twenderer
emplov a given percentage of persons resident in the area
in question would, on the face of 1, be discriminatory.
Local firms will in all probability already employ local
residents and, in any case, will be familiar with the local
labour market. Firms from outside the locality and
Sfortiori from other Member States will be much less
likely to employv residents and will have to prospect the
local labour market from scratch. They clearly nsk being
disadvantaged.

53. In between these extremes lie cases which would
require careful evaluation. For example, a requirement
for the winning tendcerer to recruit a given number or
percentage of long term unemployed registered with the
local employment office, the kind of clause that gave rise
to the Beentjes case, would raise the question as to
whether it is easier for the Jocal firm to do so than an
outsider. A commitment by the local authorities to make
available a supply of the appropriate labour, for example
through an employment agency. might give some
guatantee that it s not. Where acuon is taken in
accordance with the plans referred to in the Structural
Funds Regulations or in the context of a project financed
by an aid notified 1o the Commission, the fact that the
plan was considered or the aid examined at Community
level without objection would imply that the Commission
considered it non-discriminatory, unless some partcular
factor arose to show the contrary which was not
apparent earlier.

54. A further dimension of the problem needs w0 be
considered. The Court limited itself in Beentjes to the
suggestion that the condition might discriminate against
outside contractors. However, discrimination might also
arise against other Community workers. Cases will have
to be evaluated from this point of view also.

55, Thus it is apparent that the compatibility of
contract conditions with Community law requires, on the
basis of present legislation, a case by case analysis. This
applies not only to condiuons addressing unemployment,
but to other fields that could be imagined.

56.  In the field of training, for example, a condition
that firms emplov a given number or proportion of
trainees exclusivelv from natonal tr:unmg programmes
would appear to discriminate against trainees in equi-
valent schemes in other Member States. It would
accordingly not be admissible. On the other hand, an
obligation w employ trainees which does not limit their
provenance on national lines would not appear to pose a
problem.

57.  In the area of equal opportunities. an obligation to

employ a given number or proportion of women or "

persons  from some other categorv not based on
nationality would also not appear 1o give rise to
difficulty, though of course a definitive judgement neces-
sarily depends on an appreciation of all the material facts
of a particular case.

58. The same applies to clauses designed to ensure
that firms respect prevalent terms and conditions of
employment when working in a particular locality. All
firms whether local, national or from another State are
treated equally. Neither foreign firms nor foreign
workers are disadvantaged by comparison with nationals
of the Member State in question. However, a condition
that all persons employed in execution of the contract
benefit from the local terms and conditions would pose
problems if it were intended to apply also to persons in
other Member States. Even in the works context, some
employees who work on the contract may be employed
outside the territory of the State of the contracting
authority. In the supplies context, this situation is of
course much more common. It is difficult to see what
justification there could be for admitting requirements
which would permit national contracting authorities to
export local terms and conditions of employment to
other Member States. Such requirements could provoke
intolerable conflicts of law and policy and also eliminate
important elements of the competitive advantage of firms
in States with lower labour costs, in particular, less
developed regions. The Court did not address this issue
in the Beentjes judgement and great care should be taken
in drawing any inferences about it from that source.

59. In summary, the doctrine of the Court in the
Beentjes case leaves the applicaton of contract
conditions limited in three wavs:

— the contract condition should be independent of the
assessment of the bidders capacity to carrv out the
work or of award criteria,

/2.
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— it should not infringe other principles of Community
law, partcularly that of right of establishment,
freedom to provide serices and non-discrimination
on the grounds of navonality. In practice this appears
to require a case-byv-case examination,

— 1 only authonzes condivons which seck to reahize
objecuves on the territory of the Staw of the
contracting authority.

(¢) Do such conditions offer a uscful policy instrument?

60. The usefulness of the possibilities offered by the
judgement in the Beentjes case as a policy instrument is
limited in three ways.

61. In the first place, the scope for the use of
conditions is much more limited in the area of supplies
than in the area of public works. Given that supplies
contracts are largely executed in the factory, it is hard o
imagine how conditions of a social nature could be
applied in the award of a supplies contract without either
discriminating between domestic and other suppliers or
seeking to achieve objectives outside the territory of the
State of the contracting authoritv. It is in the case of
works contracts, where the work is for the most part
carried out on the territory of the State of the
contracting authority. that the possibility of satisfving the
Court’s requirements i1s most likelv to be met.

62. In the second place, the usefulness of the
instrument is in practice limited by the primary objective
of the contract itself. A contracting authority which plans
the construction of a building or a bridge is likely, in
most cases, to want the construction to be carried out
under the circumsiances which give rise to the best and
most efficient construction giving best value for moncy.
This limits the extent to which other goals may be
pursued which may adverselv affect the contract’s
primary objective.

63. In the third place, the need for a case-by-case
examination of the compatibility of particular conditions
with the circumstances of individual contracts limits the
confidence with which particular conditions can be
imposed. The risk that a condition will be contested by a
participant in an award procedure, leading to delavs and
additional costs, with a possible reduction in efficiency as
well, makes the use of the instrument uncertain as to its
results. While the uncertainty may diminish as experience
is gained in using this type of clause, it inevitably calls
for a cautious approach at present.

64. However, despite these limitations, contract
conditions do appear to offer a policy instrument which,
in circumstances where there is a ready supply of tabour,

such as long-term unemploved or unemploved young
people, can be used to help in the insertion of unem-
ploved people in work. In view of the difficulties
inherent i establishing non-discriminatory conditions,
additional security as to the legitimacy of such schemes
could be obtained by discussing them  with  the
Commission in advance. They could also be used for
other ends, where not forbidden by natonal law, such as
ensuring that work carried out on a particular site
respects certain working condiuons, for example, those
generally prevailing in the area in question.

IV3. Promoting the participation of SMEs in public
procurement

63. Promotmg the participation of SMEs in public
procurement is an important factor in economic and
social cohesion, both at national and Community level.
Small and medium-sized firms are often less well
informed of the opportunities offered in this field, or
hesitate to venture to negotiate transnational contracts
with administrations, with which they are not acquainted
(problems of language, contract terms, movement, delays
in payment, legal remedies in case. of dispute). SME
participation in public procurement has, in any case,
been relatively low in the Community, compared with
the United States, Canada and Japan. The Commission
is assessing in depth all the aspects of the problem, in the
light of a recent study (*). A more detailed and compre-
hensive communication to the Council will be prepared
on SME participation in public procurement and also a
draft Commission recommendaton to the Member
States on certain aspects of this problem (see paragraphs
99 and 15T below).

66. At the national level, the problem is perhaps less
sensitive, but it is real. That i1s why, for several vears, in
the majority of industrialized countries, contracting
authorities have implemented measures to increase the
share of SMEs in public procurement.

67. In addition, the Community has already
implemented measures to stimulate the participation of
SMEs in public procurement on a Community scale.
Their coverage could be developed later. These measures
are analysed through the six facets presented below.

(a) Better information of SME: conceming public
procurement markets

68. The Community provides means whereby
contracting authorities and the SMEs themselves can
obtain information about public procurement; in
particular, the network of Euro-info-centres, linked to

(") ‘SMEs and Public Procurement’. prepared by WS Atkins for
the Commission in 195y,
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the TED data base, ensures the circulation of contract
notices and assists SMEs in responding to those which
are of interest 1o them. There 1y provision, within the
scope of the amended Directives on public procurement,
for the publication of information on purchasing
programmes for supplies (‘pre-information’ procedure)
and also of information concerning the award of
contracts.

69. These actions in the informaton field could be
further developed by complementing the provisions in
the Directives with other measures of a non-obligatory
character. These could include:

— the development of data banks permitting those
contracting authorites that wish to do so to pub-
lish, efficiently and at low cost, contracts below the
thresholds in the Directives and so make them
available to SMEs throughout the Community,

— the incorporation in such data banks of information
on potential SME suppliers indicating their field of
activity, their previous experience in supplving the
public sector, and other information relating to
equality assurance,

— the organization of public procurement fairs designed
to bring SMEs into new relationships with the
contracung authorities of other Member States.
Useful information could be made available to SMEs
through the TED data base.

th) Training of managers uf firms

70.  The training of managers of firms s an essential
dimension in the integration of SMEs in the single
market. This is whyv the Commission has recently
adopted a programme ‘Preparing the SMEs for the
Europea of 1992" through which it will support relevant
training projects. The better the training of managers of
small and medium-sized enterprises, the more these
enterprises will be disposed to develop their business, the
field of public procurement included, on a Community
scale.

(¢)y Improved access to larger contracts: division of larger
contracts into lots

71.  The break up of larger contracts carries the risks
of adding 10 administrative costs and offering a pretext
for evasion of the thresholds of application of the public
procurement Directives. It is not therefore auractive, if
the only objective is to encourage the participation of
SMEs. This does not, however, apply to the division of a
larger contract into lots. The contracts for the lots would
still be subject to the Directives, including their publi-
cation provisions. This would allow smaller firms, which
could not bid for the whole, 1o try for a part of the
work.

72.  The objection may be made that such approaches

may be inconsistent with the search for economies of
scale. This objection seems to be without foundation, as
long as bids may be made for all the lots. In these
circumstances, an SME bidding for one lot will have to
make an offer as economicallv auractive as another
enterprise bidding for the whole and exploiting the
economies of scale. The SME’s chances of winning the
lot will then depend on 1t having a compensating
competitive advantage, for example, greater flexibility or
lower overheads.

73. Division of larger contracts into lots is compatible
with the Direcuves. However, it should be possible to
make this clearer either in the texts of the Directives
themselves or, if that must await 2 more convenient time
in the future, in a Council resolution or recommendation
which would in effect be a formal interpretation of how
the Directives may be applied in this area.

(d) An active sub-contracting policy

74.  Sub-contracting also plavs an important role in
improving the access of SMEs to larger contracts. It is
perceived 1n most Member States as an effective means
of encouraging greater competitivity and greater effi-
ciency and fairness in public procurement. The Com-
munity might seek to develop the use of sub-contracting
o favour SMEs in the following ways:

— clanfv the extent o which the Directives already
provide scope for sub-contracting to be used for this
purpose,

— facilitate  the development of new  relavonships
between prime contractors and sub-contractors by
making more information available, particularly as
regards the indication by the tenderer, when he
submits his tender, of his intention to sub-contract,
and through the publication of such information
when notice is given of the award of a contract,

— ueating SMEs on a basis of equality with prime
contractors, particularly from a legal, technical and
financial point of view,

— clarifying the legal status of sub-contractors as
regards their rights and obligations.

75.  Nothing, however, should be done which permits
abuse of sub-contracting to the detriment of respect for
the obligations of prime contractors and sub-contractors.
Particular auention should therefore be paid to abuses in
the fields of tax and social securitv, to ensuring that
prime contractors are in a position to pay
sub-contractors on tme. In certain cases, contracting
authorities should be prepared, perhaps, to ensure direct
payment themselves.
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76.  Steps should also be taken to see that prime
contracting authorities fulfil their responsibility o give
sub-contractors no less favourable terms than they
receive from contracting authorities and possibly assist
them in meeung quality requirements.

77.  The availability ot effective remedies for sub-
contractors in case of unjustifiable non-payment or
failure of the prime contractor or possibly other unfair
practices such as unreasonable certification requirements
could also serve to strengthen the security of SMEs.

78.  Finally, standard contractual provisions on
sub-contracting might be developed, with the object of
producing broadly similar legal results in all Member
States. This would allow SMEs to seek sub-contracts in
other countries with greater confidence. Prime contrac-
tors would also have the advantage of increased
confidence that a sub-contractor from another Member
State was aware of the main legal provisions determining
his rights and responsibilities.

(e} Mutual guarantees of fair and effective performance

79. An important constraint on SME participation
public contracts is the lack of confidence on both sides
that the relationship will lead to an outcome that is
effecuve and fair. Mcasures have been taken in some
national contexts to address this problem by reducing
difficulties relating to:

— availability of financial guarantees to ensure that
SMEs do not withdraw offers once made and
perform contracts to time and specification,

— improvement in the conditions for granting such
guarantees,

— the creation of mutual insurance systems to guarantee
the solvency of enterprises, as well as the good
execution of contracts,

— ensuring efficient and fair pavment systems.

-

(

) Association of enterprises

80. Cooperation between SMEs can help 1o
compensate for their weaknesses. For example,
contracting authorities could assess the capacity of a

joint venture to undertake a contract on the basis of the
combined financial and technical capacity of the asso-
ciaton as such. Such cooperation between SMEs in
various Member States could take place within the legal
framework of the European Economic Interest Grouping
(EEIG) from July 1989 onwards.

IV.4. Greater regional participation in Community public
procurement

81.  Opening up the public procurement market poses
specific challenges to the enterprises of the less-favoured
regions. These include historic dependence on regional
preferences or other forms of protection, the relative
absence of economies of scale, due to the smaller scale
of regional firms, and the need for greater adaptability
and mobility of labour, of capital and of know-how.
Specifically, regional firms will need to be able to adapt
to the high technical standards of the larger market
rather than depend on traditional relationships with
established, often local, purchasers and they will need to
develop a marketing capability appropriate to the needs
of a wider, more competitive market.

82.  The measures discussed, under non-discriminatory
contract conditions and promotion of the participation
of SMEs in public procurement, can be applied
anywhere in the Community. Although, they may be
more difficult o apply in the less developed regions, they
are, nevertheless, of particular relevance to the problems
of those regions. This appears clearly on close exam-
ination. Non-discriminatory contract conditions directed
at the alleviation of unemplovment or underemployment
will have a particular relevance in areas where these
problems are most serious. Those areas include in
particular the declining industrial areas but also less
developed regions of the Community. Similarly,
measures to help SMEs participate in public contracts
have a particular relevance to the less developed regions
in view of the dominance of SMEs in the local economy.
In additon, in both categories of less favoured region, it
is small and medium-sized firms which frequently hold
out the best prospects of growth. Further there exist
possibilities in eligible areas for the Structural Funds to

contribute towards the support measures outlined for
SMEs.

83.  Measures could be addressed to enterprises in
particular regions to improve their participation in public
procurement contracts, concentrating on established
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areas of vulnerabilitv: planning and organization:
marketing; access to information about the wider public
procurement market; access to capital and techmical
support; and improvement of labour and management

skills.

84.  Measures could include the introduction or
expansion of advice and assistance mechanisms and
services intended to help regional enterprises take the
fullest advantage of public procurement. This could
cover:

— market research and services, including research and
evaluation services for diagnosis of the capacities and
potential of firms to respond tw the needs of
contracting entities,

— the setting up of seminars and hearings related to
specific potential public sector demands, allowing
dialogue between public and private decision makers
and encouraging the active participation of the latter,

— assistance with product and process development,
including financial aid such as under-writing of the
development of new products designed to meet the
needs of the public sector,

— berter dissemination of the results of the Community
rescarch programmes to regional enterprises and
administrations,

— support for converting production to European
technical standards and specifications, which are now
becoming obligatory for contracting authorities; the
provision of technical laboratories for testing and
certifving conformity of products and processes with
such standards,

— technical assistance related to bid preparation for

non-local contracts. including assistance  with
language problems,
— facilitating  access, perhaps via the European

Investment Bank to capital needed for participation
in public contracts,

— reinforcement  of the Furopartenariat and  other
measures o encourage  joint ventures, including
participation of banks and financial institutions where
Feder guarantees are in operation,

— training in  markeung, including Erasmus-type
cxchanges of managers to prepare them for the
choice of specialization which the opening-up of

public procurement may well impose on some
regional enterprises,

— vocational training related to changed production
requirements.

85. Taking measures along those lines in particular
regions would not preclude Community assistance to
maximize the impact, where most needed, of certain of
the proposals put forward for SMEs in Chapter IV.3.

86.  Such measures could take the form of State aids.
Such aids would have to be notified in accordance with
the provisions of Article 93 of the EEC Treaty with a
view to seeking their approval by the Commission.

87. It is clear that measures of this type should be
prepared and executed in a way consistent with the
ultimate objective of puuting regional firms in a position
to make serious bids for contracts, not only in their own
regions, but also in the wider Community public
procurement market. The aim is not to protect regional
markets. Specific conditions might therefore need to be
imposed by the Commission to ensure that the contacts
established between contracting authorities and suppliers
were not such as to distort the markets. It could be
necessary, for example, to ensure that the public
procurement function and the function of providing
technical or financial assistance were kept strictly
separate and, if necessary, carried out by separate bodies.

V. Policy on regional and social aspects of public
procurement

88.  As was made clear in Chapter II, the operation of
the internal market is such as to create opportunities for
businesses to exploit.

89. The Commission’s concern, in developing its
policy for social and economic cohesion in the operation
of public procurement, is to ensure that the opportunities
for participation are widely spread among all groups and
regions; and to assist the less advantaged to parucipate

_in the market and to exploit their opportunities to the

fult.

90.  Thus whereas the creation of a transparent public
procurement regime with readily available information
facilitates participation, policies could be developed in
favour of particular groups or regions posiuvely to
encourage them to exploit their capacities within the
single public procurement market.

<03
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91.  Such an approach does not admit of a simple
policy decision which is self-executing — in the sense
that the single market, once brought into existence, may
tend 1o be. Rather, it requires the identification of a
series of measures, which may be used in different
combinations in different circumstances, and which may
be put into effect at navonal, regional or local level witi,
where appropriate, Community measures 00,

92.  The following sections review each of the policy
areas discussed in Chapter IV with a view to setung out
the Commission’s policy oricntations.

V.1. Approach to the problem of regional preferences

93. The Commission intends to undertake urgent
discussions with the Member States concerned with a
view to bringing any infringements to an end at the latest
by 31 December 1992. It will give priority to the elimi-
nation of infringements resulting from the operation of
preferences  above the thresholds in the existing
Directives (). In addition, measures to help regional
enterprises to exploit fully the opportunities in the single
market will also be explored. Such measures could
include those outlined in the previous chapter on
promoting greater SME and regional parucipation in
public procurement (paragraphs 65 10 87).

94. It should be recalled that the thresholds in the
Directives have been fixed to identifv the level at which
there is a real prospect of cross-frontier trade. Following
this line of thinking, it will be possible in certain cases 10
demonstrate that preferences operating in these circum-
stances are not economically significant. This will only
be possible where the regime is, itself, transparent.
Procurement regimes which simply reserve public
purchases to national firms can hardly be regarded as
falling within this category Where a regime operates
through a transparent mechanism such as second hidding
or an acceptable price preference, in the range of 3 % to
10 %, however. the demonstrauon should be possible.
The Commission will examine systems which operatw
below the threshold in terms of the transparency of the
procurement mechanism and of the impact on trade and
will adopt the appropriate decision.

95. The Commission will present a report during 1995
on the operation of the regimes as modified and their
effects on the internal market.

(") In the case of supplies contracts, the thresholds are ECU
137 00C for central government authonues covered by the
GATT code and ECU' 200000 for other authorities.
The threshold for work contracts is being raised o ECU
5 million.

96. The Commission, in uts general approach to pref-
erence schemes, must also take account of the
Community’s international obligations under the GATT
Agreement on Government procurement, adopted in
1980, and modificd in 1987. The Agreement applies to
the procurement of supplies above a threshold, at present
equinalent to ECU 137 G3C, by listed entities, which are
in practice  agencies  of central  government.  The
Commiussion, in partcular, must take account of the
provisions of Article 11 on national treatment and
non-discrimination. With regard to preferences applied
by central government entities questions might be raised
as to their compaubility with Community obligations
under the code, when they have not been notified and
accepted by the other parties. The Commission will
remain vigilant in ensuring that the Community’s obli-
gations in this connection are respected.

V.2, Measures to exploit the single public procurement
market

(a) Non-discriminatory contract conditions

97.  The opportunities for the exploitation of
non-discriminatory contract conditions under the
Directives as presently drafted are. as was shown in IV.2,
wide in scope but subject to limitations which can only
by evaluated on a case-bv-case bass.

98.  Publicity in the contract notice for such conditions
is in any case indispensable, as was made clear by the
Court. On this basis, the Commission will strictly
monitor use of such conditions with a view to ensuring
that they do not infringe Community law.

(by Measures in favour of the participation of SMEs

99.  As has been explained in secuon IV.3 above, a
series of measures has already been taken with a view to
assisting SMEs  fully w0 explow their competitive
advantages within the public procurement market. The
Commission will continue to seck wavs of further
developing such actions, including the communication
referred w in paragraph 65.

0C. Certain of these measures will be included in a

draft Commission recommendation to Member States
which will be the subject of consultation with the
Advisory Commiuees on public procurement and
interested parties. -

181.  The Commission will continue to work with the
appropriate authorities with a view to developing a better
information base concerning SMis and the markets of
potential interest to them. If necessary, it will make
appropriate proposals. The Commission considers that
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the adoption of its propusal for the modification of the
public works Directive ¢*). which provides, where appro-
priate, for publication of the share of the contract which
the winning bidder intends o put out to subcontract,
would constitute a usetul step in this direction.

(¢) Greater regional participation

182, Mecember States mav include measures of the type
indicated -in both Chapter 1V.3 and Chapter IV.4 above
in the multiannual plans 10 be submited under the
Structural Funds Regulauon  (Regulavon (EEC) No
2052/88). These plans would then be the basis for
Community support frameworks to be negotiated
between the Commussion and the Member States. The
nature of the measures put forward would appear to be
best suited to the European Regional Development
Fund, the European Social Fund and, in certain cases.
the European Investment Bank.

105. The Commission will examine, in the light of
studies on the impact of public procurement and other
studies concerning the internal market and measures
proposed bv Member States in the development plans
and priorities  included in the Community  support
framework, if it is necessarv to intiate supplementarv
measures in favour of regions eligible for the Structural
Funds, which face problems associated with the impact
of the opening-up of public procurement and the
achievement of the internal market.

104.  The measures containing State aids would have
to be notified 1o the Commission under the terms of
Article 93 (3). The method of applving Article 92 10
regional aids is set out in an explanatory memorandum
published in the Official Journal of the Furopean
Communities No C 212 of 12 August 198%.

(d) Conclusion: future work

105, Further work is necessary 1o develop acuon both
within the context of the promotion of small and
medium-sized enterprises (sce paragraphs 99 to 121) and
of measures 1o assist regions in difficulty (see paragraphs
102 to 104) and in other areas, where further study and
discussion may be required. A coordinated  work
programme will embrace the following acton:

— further guidance to Member States on the use of
non-discriminatory  contract  conditions  to  pursue
social objecuives, 1n the light of developments in the
practice of contracting autharities,

— preparation of a  detailed and  comprehensive
communication on SMEs and public procurement
with a view to bringing forward proponls where
appropriate, such as:

(') COM(89) 141 of 4 Aprii 19§9.

— the improvement of the quality of information on
contracts available to potential bidders,

— further clanfication of the extent to which the

© Directives  permit division im0 lots  and
sub-contracting,

— clanification of the legal status of sub-contractors,

— development of standard  ub-contracting  pro-
vistons,

— in the light of a study recently carried out for the
Commission, exploration of more favourable
conditions for financial guarantees, including
encouragement of systems of collective insurance
1o guarantee the solvency of enterprises,

— development of more effective inter-SME  and
SME and non-SME cooperation. in particular,
within the framework of the European Economic
Interest Grouping (EEIG),

finalization of the proposed Commission recommen-
dation on measures to promote the participation of
small and medium-sized enterprises in  public
procurement, in the hght of this communication,

the conclusion of the study on the need for accom-
panyving measures in sectors previously excluded from
the operation of the public procurement Directives,

the examinauon, in the light of studies on the impact
of public procurement and other studies concerning
the internal market and measures proposed by
Member States in the development plans and
prioritics included in  the Community support
framework, of whether 1t is necessary to initiate
supplementary measures in favour of regions eligible
for the Structural Funds, which face problems asso-
ciated with the impact of the opening-up of public
procurement and the achievement of the internal
market,

further study of the operauon of other measures,
listed in paragraph 84, and in parucular those aimed
at improving the gqualitv and flow of information
between potential contractors and sub-contractors
and  contracung  authorities  including  the  devel-
opment of electronic bidding information services,

intensified regional dissemination of the results of
research programmes relevant o public procurement,

further  examination, in  consultation with the
Furopean Investment Bank, of the problems of access
w capital needed for participation in public
procurement.
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ANNEX

Regimes of preference in procurement in force in the Member States

Member Suate

1 egal basws

Coverage
(a) Demand wde
by Supph e

Metnod of apphoation

FEDERAL
REPUBLIC OF
GERMANY

federal Law

ta) public contracts (supphics/waorks)

(b) enterprises producing or persons
established within Berlin West or
zone within 50 km of fronuer with

DDR

— obligauon o include (b)
— in ists for selecuve tendertag

— obligation to give preference to
(by i equal lowest tenderer or
within a percentage of £.5 % of
lowest tenderer for contracts of
DAL 1 million or more

(Note: tn case of Berlin regime of
regional preference  co-exists - with
turnover tax concessions which have a
direct impact on tender prices)

GREECE

National legislation

(a) public contracts (supplicrs)

{b) (i) entcrprises  established  in
regions .. at a distance of
more than 52 km from Athens

(i) enterprises established in the
Greek Istands

(by (D) up to T % price advantage over
lowest wender

tiy up to 1€ % price advantage over
lowest tender

ITALY

National legislation

Regional

(a) public supplics contracts (national
and regonal admimstiation publi
corporatons)

(b) enterprises established in Mezzo-

giorno, Latium, Trieste

(a) public works contracts of regional,
focal administrations, public cor-
porauons

(b) enterprises established in Sicily for
at least three years

30%  quota  allocated w0 regions
ndicated under 1thy bur with compenuve
tendering within quota

50 % quota for supplies for public works
assited from spectal intervention funds

— when price considerations  equal
4C % minimum participation of
Sicilian enterprises

— residental. school buildings: 25 %

pre-fabricated building: material to
be supplied by Sicilian enterprises

— preferences for subcontracting

UNITED
KINGDOM

Administrative
practice (non-obli-
gatory)

Administrative
practice
tnon-obligatory  but
general 1n practice)

A. General preference scheme

(a) procurement of supplies by central
government, nationalized indus-
tries, other public authorities

(b) enterprises established in  listed
development areas

B. Special preference scheme

(a) enterprises in listed development
areas

(b) enterprises in listed development

areas

(a) procurement  of  supplies by
Northern  Ireland  government
departments

(b) persons or enterprises trading

Northern Ireland products

When price and other considerations are
equal, public contracts let o (b)

No price advantage, but qualifving firms
(b) may be given opportunity of taking
25 % of an order at a price which entails
no additional cost 1o purchaser

— general  preference  for  Northern
Ireland products given conformity
with specifications

— 5% price advantage to tenderers, if
of enefit o emplovment in
Northern Ireland
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AGREEMENT ON GOVERNMENT PROCUREMENT

(a)
1 1
24
PREAMBLE ¢
3 s
. \
& 1
PARTIES TO THIS AGREEMENT thereinafter referred to as ‘Pardes’), ‘
CONSIDERING that Ministers agreed in the Tokyo Declaration of 14 September 1973 that . (b) :
. comprehensive multilateral trade negortiations in the framework of the General Agreement on rariffs and L 2 ‘
trade (hereinafrer referred ro as “General Agreement’ or ‘GATT) should aim inter alia to reduce or - .
climinate non-tariff measures or, where this is not appropriate, their trade restricting or distorting & ]
effects, and to bring such measures under more effective international discipline; : 5 i
' ]
CONSIDERING that Ministers also agreed that negotiations should aim to secure additional benefits 3 |
for the international trade of developing countries, and recognized the importance of the application of X
differential measures in ways which will provide special and more favourable treatment for them where i !
this is feasible and appropriate; y f
RECOGNIZING thar in order to achieve their economic and sodal objectives to implement E
programmes and policies of economic development aimed art raising the standard of living of their (9
people, taking into account their balance-of-payments position, developing countries may need to adopt ¥ ¢
agreed differential measures: - «
|
)
CONSIDERING that Ministers in the Tokyo Declaration recognized that the partcular situation and 1
problems of the least developed among the developing countries shall be given special artention and - .
stressed the need to ensure that these countries recerve special treatment in the context of any general or :
specific measures taken in favour of the developing countries during the negotations:
1
. Kl
RECOGNIZING the need to establish an agreed internanonal framework of rights and obligations with 4
respect to laws, regulations, procedires and practices regarding government procurement with a view to F
achieving greater diberabization and expamsion of world trade and improving the internavonal -
framework for the conduct of world trade; 2.
this
anc
RECOGNIZING that Laws, regulanons, procedures and practices regarding government procurement - pm
should not be prepared, adopred or applied to foraign or domestic products and to foreign or domestic 3 rul
suppliers so as to afford protection to domestic products or suppliers and should not discnmuinare ! dra
among foreign products or suppheis: " libe
RECOGNIZING that 1t is desirable to provide transparency of laws, regulations, procedures and t &
practices regarding government procurement;
t —
R

RFCOGNIZING the need to establish neernanonal procedures on nouficanon,  consultanen,

surveillance and dispute settlement with a view 1o ensuning a fair, prompt and effecuve enforcement of ¥ &
the internauonal provisions on gosernment procurement and to maintain the balance of nghts and
obligations at the highest possible fevels

HFREBY AGREE AS FOLLOWS:

24

Sams -
Y TS e
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Article |

Scope and coverage

1. This Agreement applies to:

(a) any law, regulation, procedure and pracrice
regarding the procurement of products by the
endties (1) subject to this Agreement. This includes
services incidental to the supply of products if the
value of these incidental services does not exceed
that of the products themselves, but not service
contracts per se;

{(b) any procurement contract of a value of SDR
150 000 or more (2). No procurement requirement
shall be divided with the intent of reducing the value
of the resulting contracts below SDR 150 000. If an
individual requirement for the procurement of a
product or products of the same type results in the
award of more than one contract or in contracts
being awarded in separate parts, the value of these
recurring contracts in the 12 months subsequent to
the initial" contract shall be the basis for the
application of this Agreement;

.c) procurement by the entities under the direct or
substantial control of Parties and other designated
entities, with respect  to  their  procurement
procedures and practices. Undl the review and
further negotiations referred to in  the final
provisions. the coverage of this Agreement s
specified by the lists of enaties, and to the extent
that rectifications, modifications or amendments
may have been made, their successor entities, in
Annex L.

2. The Parties shall inforn their entities not covered by
this Agreement and the regional and local governments
and authorities within their territories of the objecrives.
principles and rules of this Agreement, in particular the
rules on national treatment and non-discrimination, and

liberalization of government procurement.

% Throughout this  Agreement, the word  “enuties” 1
understood to include agencies,

For contracts below the thieshold, the Parnes shall con-
sider, in accordance with Article IX (6), the applicanon in
whale or i part of this Agreement, In particular, they shall
review the procurement practices and procedhines nubud
and the apphication of non-discrimmation and tansparenyy
for such contracts in connection with the possible indgswn
of contracts below the threshold i this Agreement.

v

draw their attendon 1t the overall benefits of

Article H

Nauonal treatment and non-discriminanon

1. With respect to all laws, regulations, procedures and
practices regarding government procurement covered by
this Agreement, the Parties shall provide immediately
and unconditionally to the products and suppliers of
other Parties offering products originating within the
customs territories (including frec zones) of the Partics,
treatment no less favourable than:

(a) that accorded to dowmwestic products and supplicrs;
and

(b) that accorded to products and suppliers of any other
Party.

2. The provisions of paragraph 1 shall not apply to
customs duties and charges of any kind imposed on or
in connection with impaortation, the method of levving
such duties and charges, and other import regulations
and formalities.

-

3. The Parties shall not apply rules of origin to
products imported for purposes of government
procurement covered by this Agreement from other
Parties, which are ditierent from the rules of origin
applied in the normal course of trade and at the time of
importation to imports of the same products from the
same Parties.

Aetrcle 111

Special and differenual treatment for developing
countries

Objectives

1. The Partes shail. i the implementation and
administration  of this  Agreement.  through  the
provisions set out in rhis Artcle. dulv take into account
the development, tmancial and  rade needs  of
developing countries. 1 particular the least-developed
countries, in their need to:

ia) safeguard their balance-of-pavments position and
ensure a level of reserves adequate for the
implementation of programmes of economic
development;

{b) promote the osablishment or  development  of
domestic industies including the development of
small-scale and cortage industries in rural or
backward areas: and cconomic development of
other sectors of the cconomy:

(V) suppont rndustiod g lnuy_ as they are whally or
aubstantially  dvpondent o govammont puacae
ment;
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(d) encourage their economic development through
regional or global arrangements among developing
countries presented to the Contracting Parties to the
GATT and not disapproved by them.

2. Cousistent with the provisions of this Agreement,
the Parties shall, in the preparation and application of
laws, regulations and procedures affecting government
procurcment, facilitate  increased  imports  from
developing countrics, bearing in mind the special
problems of the least-developed countries and of those
countries at low stages of economic development.

Coverage

3. With a view to ensuring that developing countries
are able to adhere to this Agreement on terms consistent
with their development, financial and trade needs, the
objectives listed in paragraph 1 above shall be duly
taken into account in the course of the negotiations
with respect to the lists of entities of developing
countries to be covered by the provisions of this
Agreement. Developed countries, in the preparation of
their lists of entities to be covered by the provisions of
this Agreement shall endecavour to include cntities
purchasing products of export interest to developing
countries.

Agreed exclusions

4. Developing countries may negotiate with  other
participants in the negotiation of this Agreement
mutually acceptable exclusions from the rules on
nadonal treatment with respect to cerrain entities or
products that are included in their lists of ¢ntities having
regard to the particular circumstances of cach case. In
such negouations, the considerations mentioned in
paragraph 1 {a} to (¢) above shall be duly taken into
account. Developing countries participating in regional
or global arrangements among developing countries
referred to in paragraph 1 (d) above, mav also negotiate
exclusions to their lists, having regard to the partcular
circumstances of each case, taking into account inter
alia the provisions on government procurement
provided for in the regional or global arrangements
concerned and taking into account, in partcular,
products which may be subject to common industrial
development programmes.

5. After entry into force of this Agreement, the
developing country Parties may modify their lists of
enares  in accordance with  the  provisions for
moditication ot such lists contained in Arucle IX {3) of
this Agreement, having regard to their Jevelopment,

finandal and trade needs. or may  request  the

Committee to grant exclusions from the rules on
national treatment for certain entitics or products that
are included in their lists of entities, having regard to
the particular circumstances of cach case and taking
duly into account the provisions of paragraph 1 (a) to
{c) above. The developing country Partes may also
request, after entry into force of this Agreement, the
Commirtee to grant exclusions for certain entities or
products that are included in their lists in the light of
their participation in regional or global arrangements
among developing countries, having regard to the
particular circumstances of each case and taking duly
into account the provisions of paragraph 1 (d) above.
Each request to the Commitee by a developing country
Party relating to modificadon of a list shall be
accompanied by documentaton relevant to the request
or by such information as may be necessary for
consideration of the matter.

6. Paragraphs 4 and 5 above shall apply mutatis
mutandis to developing countries acceding to this
Agreement after its entry into force.

7. Such agreed exclusions as mentioned 1n paragraphs
4, S and 6 above shall be subject to review in

accordance with the provisions of paragraph 13 of this
Article.

Technical assistance for developing country Parties

8. Developed country Parties shall, upon request,
provide all technical assistance which they may deem
appropriate to developing country Parties in resolving
their problems in the field of government procurement.

9. This assistance which shall be provided on the basis
of non-discrimination among the developing country
Parties shall relate inter alia to:

— the solution of parncular technical problems
relating to the award of a specific contract,

— any other problem which the Party making the
request and another Parry agree to deal with in the
context of this assistance.

Information centres

10. The developed country Parties shall  establish,
individually or jontly, informanon centres to respond
ta reasonable requests trom developing country Parties
tor information relating meer alia to laws, regulations,
procedures  and  pracuces  regarding  government

.
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| procurement, notices about proposed purchases which

tave been published, addresses of the entitics covered
by this Agreement, and the nature and volume of
products purchased or to be purchased, including
available informadon about future tenders. The
Committee may also set up an information centre.

Special treatment for least-developed countries

11. Having regard to paragraph 6 of the Tokyo
Declaration, special treatment shall be granted to the
least-developed country Parties and to the supplicrs in
those countries with respect to products originating in
those countries, in the context of any general or specific
measures in favour of the developing country Parties.
The Parties may also grant the benefits of this
Agreement to suppliers in the least-developed countries
which are not Pardes, with respect to products
originating in those countries.

12. Developed country Parties shall, upon request,
provide assistance which they may deem appropriate to
portential tenderers in the least-developed countries in
submirting their tenders and selecting the products
which are likely to be of interest to entities of developed
countries as well as 1o suppliers in the least-developed
countries and likewise assist them to comply with
technical regulations and standards relating to products
which are the subject of the proposed purchase.

Retiew

13. The Commimee shall review annually the
operation and effecuvencss of this Article and after each
three vears of its operation on the basis of reports to be
submitted by the Parties shall carry out a major review
in order to cvaluate its cffects. As part of the
threc-yearly reviews and with a view to achieving the
maximum implementation of the provisions of this
Agreement, including in parocular Article 11, and having
regard to the development, financial and trade situation
of the developing countries concerned, the Commirtee
shall examine whether exclusions provided for in
accordance with the provisions of paragraphs 4 to 6 of
this Article shall be modified or extended.

14. In the course of further rounds of negotiations in
accordance with the provisions of Article IX (6}, the
developing country Parues shall give consideration to
the possibility of enlarging their lists of entities having
regard to their economic, financial and trade situation.

Article TV

Technical spedifications

1. Technical  specifications  laving  down  the
characteristics of the products to be purchased such as
quality, performance, safcty and dimensions, testing and
test  methods, symbols,  terminology, packaging,
marking and labelling, and conformity certification
requirements prescribed by procurement entities, shall
not be prepared, adopied or applied with a view to
creating obstacles to international trade or have the
effect of creating unnecessary obstacles to international
trade.

2. Any technical  specification  prescribed by
procurement entities shall, where appropnate:

(a) be in terms of performance rather than design; and

(b) be based on internatonal standards, national
technical regulations, or recognized national
standards.

3. There shall be no requirement or reference o a
particular trade mark or name, patent, design or type,
specific origin or producer unless there is no sufficiently
precise or intelligible way of describing the procurement
requirements and provided that words such as ‘or
equivalent’ are included in the tenders.

Article 'V

Tendering procedures

l. The Parties shall ensure that the tendering
procedures of their centities are consistent with the
provisions below. Open tendering procedures, for the
purposes of this Agreemient, are those procedures under
which all interested supplicrs may submit a twnder.
Selective tendering procedures, for the purposes of this
Agreement, are  those  procedures  under  which,
consistent with paragraph 7 and other reievant pro-
visions of this Arocle. those suppliers invited 0 do
so by the entty may submit a tender. Siagle tendening
procedures, for the purposes of this Agreement. are
those procedures witere the eadty contacts suppliers
indiidually, only under the conditions specified 1n
paragraph 15 below,

Oualification of supphers

2. Eatities, in the process of qualifving supphers, shall

not discriminate among {oreign suppiiers or berween
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domestic and foreign  suppliers.  Qualification
procedures shall be consistent with the following:

(a) any conditions for participation in tendering
procedurces shall be published in adequate time to
enable interested suppliers to initiate and, to the
extent that it is compatible with efficient operation
of the procurement process, complete the
qualification procedures;

(b) any conditions for participation required from
suppliers, including financial guarantees, technical
qualifications and information necessary  for
establishing the financial, commercial and technical
capacity of suppliers, as well as the verification of
qualifications, shall be no less favourable to foreign
suppliers than to domestic supplicrs and shall not
discriminate among foreign supplicrs;

(¢) the process of, and the time required tor, qualifying
suppliers shall not be used in order to keep foreign
suppliers off a suppliers’ list or from being
considered for a particular proposed purchase.
Entities shall recognize as qualified suppliers such
domestic or foreign suppliers who meet the
conditions for participation in a particular proposed
purchase. Suppliers requesting to partncipate in a
particular proposed purchase who mayv not yet be
qualified shall also be considered, provided there is
sufficient time to complete the qualification
procedure;

(d) entities maintaining permanent lisis of qualified
suppliers shall ensure that all qualified suppliers so
requesting are included in the lists within a
reasonably short time;

(e} any supplier having requested to become a qualified
supplier shall be advised by the entities concerned of
the decision in this regard. Qualiied suppliers
included on permanent lises by entines shall also be
notified of the termination of any e lists or of
their removal from them;

(f' nothing in subparagraphs (a} to ¢ above shall
preclude the exclusion of any supplicr on grounds
such as bankruptey or false declarasions, provided
that such an action is consistent with the national
treatment and non-discrimination pro.<tons of this
Agreement.

Natice of proposed purchase and tender Gocumentation

3. Enunes shall publish a notice of cach proposed
purchase in the appropriate publication listed in Annex

II. Such notice shall constitute an invitation to
participate in either open or sclective tendering
procedures.

4. Each notice of proposed purchase shall contain the
following information:

(a) the nature and quantity of the products to be
supplicd, or envisaged to be purchased in the case of
contracts of a recurring nature;

(b) whether the procedure is open or selective;
(c) any delivery date;

(d) the address and final date for submitting an
application to be invited to tender or for qualifying
for the suppliers’ lists, or for receiving tenders, as

.well as the language or languages in which they
must be submitted;

(¢) the address of the entity awarding the contract and
providing any information necessary for obtaining
specifications and other documents;

(fy any cconomic and technical requirements, financial
guarantees and information required from suppliers;

(g) the amount and terms of payment of any sum
payable for the tender documentation.

The entity shall publish in one of the official languages
of the GATT a summary of the notice of proposed
purchase containing at least the following:

(i) subject marter of the contract;

(i} time limits set for the submission of tenders or an
application to be invited to tender; and

it} addresses from which documents relating to the
contracts may be requested.

5. To cnsure optimum effective  international
competition under selecave tendering procedures,
entities shall, for each proposed purchase, invite tenders
from the maximum number of domestic and foreign
suppliers, consistent with the efficient operadon of the
procurement system. They shall select the suppliers to
partcipate 1n the procedure in a2 fair and non-
discriminatory manner.

o. al In the case of selectuve tendenng procedures,
entities maintaning permancnt hsts of qualified
suppliers shail pubhish annually in one of the
publications listed in Annex 1ll, a notice of the
following:

[T e B o T B s T 2 PO 2 T o T <2

-
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(1} the enumeration of the lists maintained,
including their headings, in relation to the
products or categories of products to be
purchased through the lists;

(i1) the conditions to be filled by potential
suppliers in view of their inscription on
those lists and the methods according to
which each of those conditions be verified
by the entity concerned;

(i) the period of validity of the lists, and the

formalities for their renewal.

(b) Entities maintaining permanent lists of qualified
suppliers may select suppliers to be invited to
tender from among those listed. Any selection
shall allow for equitable opportunities for
suppliers on the lists.

(c) If, after publication of the notice under
paragraph 3 above, a supplier not yet qualified
requests to participate in a particular tender, the
entity shall promptly start the procedure of
qualification.

~

7. Suppliers requesting to participate in a particular
proposed purchase shall be permitted to submit a tender
and be considered provided, in the case of those not vet
qualified, there is sufficient tme to complete the
qualification procedure under paragraphs 2 to 6 of this
Article. The number of additional suppliers permitted to
participate shall be limited only by the cfficient
operation of the procurement system.

§. If after publication of a notice of a proposed
purchase bur before the time set for opening or receipt
of tenders as specified in the notices or the tender
documentation, it becomes necessary to amend or
re-issue the notice, the amendment or the re-issued
notice shall be given the same circulation as the original
documents upon which the amendment is based. Any
significant informadon given to one supplier with
respect to a particular proposed purchase shall be given
simultaneously to all other supplicrs concerned in
adequate time to permit the suppliers to consider such
information and to respond to it.

9. (a) Any prescribed time limit shall be adequate to
allow foreign as well as domestic suppliers to
prepare and submit tenders before the closing
of the tendering procedures. In determining any
such time limit, entites shall, consistent with
their own reasonable needs, take into account
such factors as the complexity of the proposed
purchase, the extent of subcontracung
antidpated, and the normal rtime for

transmitung tenders by mail from foreign as
well as domestic points.

C

Consistent with the entiy’s own reasonable
needs, any Jelivery date shall take into account
the normal wime required for the transport of
goods from the different points of supply.

10. (a

~

In open procedures, the period for the receipt
of tenders shall in no case be less than 30 days
from the date of publication referred to in
paragraph 3 of this Arucle.

(b) In selective procedures not involving the use of
a permanent list of qualified supplicrs, the
period for submitting an application to be
invited to tender shall in no case be less than
30 days from the date of publication referred
to in paragraph 3; the period for receipt of
tenders shall in no case be less than 30 days
from the date of issuance of the invitation to
tender.

—

{c) In selectve procedures involving the use of a
permanent list of qualified supplicrs, the period
for receipt of tenders shall in no case be less
than 30 davs from the date of the inital
issuance of mvitations to tender. If the date of
initial issuance of invitations to tender does not
coincide with the date of the publication
referred to 1n paragraph 3. there shall in no
case be less than 30 days between those two
dates.

\

(d) The periods referred to in {a}, (b) and {c} above
may be reduced either where a state of urgency
duly subsiantated by the entity  renders
impracticable the periods in question or in the
case of the second or subsequent publications
dealing with contracts of a recurring nature
within the meaning of paragraph 4 of this
Article.

11. 1, in tendenmg procedures. an entity allows
tenders to be subimitted in several languages. one of
those languages shail be one of the official languages of

the GATT.

12. Tender documentation provided to supphers shall
contain all informasion necessary to permit them to
submit responsive tenders, including the following:

(a) the address of the entity to which tenders should be
sent;

(b) the address where  requests for

information should be sent:

supplementary
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{c) the language or languages in which tenders and
tendering documents must be submitted;

(d) the closing date and time for receipt of tenders and
the length of time during which anyv tender should
be open for acceptance;

{¢) the persons authorized to be present at the opening
of tenders and the dare, rime and place of this
opening;

(f) any economic and technical requirement, finandal
guarantees and information or documents required
from suppliers;

(g) a complete description of the products required
or of any requirements including technical
specifications, conformity certification to be fulfilled
by the products, necessary plans, drawings and
instructional materials;

(h) the criteria for awarding the contract, including any
factors other than price that are to be considered in
the evaluation of tenders and the cost elements to be
inciuded in evaluating tender prices, such as
transport, insurance and inspection costs, and in the
case of forzign products, customs duties and other
import charges, taxes and currency of payment;

{i) the terms of payment;

(j) any other terms or conditions.

13. {a) In open procedures, entitics shall forward the
tender documentation at the request of any
supplier participating in the procedure, and
shall reply promptly to any reasonable request
for explanations relating thereto.

(b) In selective procedures. enttics shall forward
the tender documentation at the request of any
supplier requesting to participate and shall
reply prompely to any reasonable request for
explanations rclating thereto.

—
()
-~

Entities shall reply promptly to any reasonable
request for relevant information submitted By
a supplier partcipating in the tendering
procedure, on condition that such information
docs not give that supplier an advantage over
its compettors in the procedure for the award
of the contract.

Subnuss:on, geceipt and  openng  ar tenders and
Cnl .
awarding of contracts

14, The submussien, receipt and opening of tenders
and awarding of countracts shall be consistent with the
following:

(a) tenders shall normally be submitted in writing
directly or by mail. If tenders by telex, telegram or
telecopy are permitted, the tender made thereby
must include all the information necessary for the
cvaluation of the tender, in particular the definitive
price proposed by the tenderer and a statement that
the tenderer agrees to all the terms, conditions and
provisions of the invitation to tender. The tender
must be confirmed promptly by letter or by the
dispatch of a signed copy of the telex, telegram or
telecopy. Tenders presented by telephone shall not
be permitted. The content of the telex, telegram or
telecopy shall prevail where there is a difference
or conflict between that content and any
documentation received after the time limit; requests
to participate in selective tendering procedures may
be submitted by telex, telegram or telecopy;

{(b) the opportunities that may be given to tenderers to
correct unintentional errors berween the opening of
tenders and the awarding of the contract shall not
be permitted to give rise to any discriminatory
practice;

{c) a supplier shall not be penalized if a tender is
received in the office designated in the tender
documentation after the tme specified because of
delay due solely to mishandling on the part of the
entity. Tenders may also be considered in other
exceptional circumstances it the procedures of the
entry concerned so provide;

(d) all tenders solicited under open and selective
procedures by entities shall be received and opened
under procedures and conditions guaranteeing the
regularity of the openings as well as the availability
of inforimation from the openings. The receipt and
opening of tenders shall also be consistent with
the national treatment and non-discrimination
provisions of this Agreement. To this effect, and in
connection with open procedures, entities shall
establish provisions for the opening of tenders in the
presence of either tenderers or their representatives,
or an appropriate and impardal witness not
connccted with the procurement proeess. A report
on the opening of tenders shall be drawn up in
writing. This report shall remain with the entdes
concerned  at the disposal of the government
authorities responsible for the entity in order thar it
mav be used if required under the procedures of
Arucles VI and VII of this Agreement;

(¢} to be considered for award, a tender must, at
the ume of opening, conform to the cssental
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requirements of the nortices or tenders docu-
mentation and be from suppliers which comply
with the conditions for participation. If an entity has
received a tender abnormally lower than other
tenders submirted, it may enquire with the tenderer
to ensure that it can comply with the conditions of
participation and be capable of fulfilling the terms of
the contract;

{f; unless in the public interest an entiry decides not to
issue the contract, the entty shall make the award 10
the tenderer who has been determined to be fully
capable of undertaking the contract and whose
tender, whether for domestic or foreign products, is
either the lowest tender or the tender which in terms
of the specific evaluation criteria set forth in the
notces or tender documentation is determined to be
the most advantageous;

3 if it appears from evaluation that no one tender is
obviously the most advantageous in terms of the
specific evaluation criteria set forth in the notices or
tender. documentation, the entty shall, in any
subsequent negodations. give equal consideration
and trearment to all tenders within the comperirive
range:

o

entities should normally refrain from awarding
contracts on the condition thar the supplier provides
offset procurement opportunities or similar
conditions. In the limited number of cases where
such requisites are part of a contract, Parties
concerned shall limit the offser to a reasonable
proportion within the contract value and shall not
favour suppliers from one Party over supplicrs trom
any other Party. Licensing of technology should not
normally be used as a condition of award but
instances where it is required should be as
infrequent as possible and suppliers from onc Party
shall not be favoured over suppliers from any other
Partv.

Pt

Use of single tendering

15. The provisions of paragraphs 1 to 14 above
governing open and sclective tendering procedures need
not apply in the following conditions, provided that
single tendering is not used with a view 10 avoiding
maximum possible competition or in a manner which
would constitute a means of discrimination among
forcign suppliers or protection 1o domestic producers:

(a) in the absence of tenders in response to an open or
selective tender, or when the tenders submitted have

been either collusne or do not conform to the
essental requirements in  the tender, or from
suppliers who do not comply with the conditions for
participation provided for in accordance with this
Agreement, on  condition. however, that the
requirements  of the initial tender are not
substanaally modified in the contract as awarded;

(b) when, for works of art or for reasons connected
with protection of exclusive rights. such as patents
or copyrights, the products can be supplied only by
a particular supplier and no reasonable alicrnative
or substitute exists;

in so far as is strictly necessarv when, for reasons
of extreme urgeney brought about by events
unforeseeable by the entity, the products couid not
be obrained in time by means of open or sclective
tendering procedures;

—
2]
~

(d

~

for additional deliveries by the original supplier
which are intended either as pans replacement for
existing supplies or installations, or as the extension
of existing supplics or installations where a change
of supplier would compel the entity to purchase
cquipment ot mecting requirements of - inter-
changeability with already existing equipmient;

(¢) when an enury purchases prototvpes or a first
product which are developed at its request in the
course of, and tor, a paracular contract fur rescarch,
experiment, study or original development. When
such contracis have bteen fuitilled, subsequent
purchases of products shall be sabject to parazraphs
1 to 14 of this Ardicle *.

16. Enuties shait prepare a report mownting on each
contract awarded ander the provissons ot paragraph 13
of this Article. Fach reporr shall contain the name of the
purchasing centity . value and kind of goods purchased,
country of ongmn. and a statement of the condinons in
paragraph 135 or this Arucle which prevailed. This
report shall remain with the endiies concerned ar the
disposal of the government authoninies responsible for
the entity in order that it may be used if required under
the procedures ot Arucles VEand VI of this Agreement.

(% Onginal deveiooment o a0 firss prodoc s clude
himited produc: o oan order o meorporate the resalts of
field testing an 1o demonstrate that she produs s suitable
for producnon . quantn 1o accepiable quakin szandards.

It does not coend o guanun producnion o establish
commercial v or to recover research and
development conts.
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Article VI
Information and review

1. Any law, regulation, judical decision, adminis-
trative ruling of general appheanon, and any procedure
(including  standard  conrract regarding
government procurement covered by this Agreement,
shall be published promptly by the Parties in the
appropriate publications listed in Annex 1V and in such
a manner as to enable other Partics and suppliers to
become acquainted with them. The Parties shall be
prepared, upon request, to explain to any other Party
their government procurement procedures. Entities shall
be prepared, upon request, to explain to any supplier
from a country which is a Parry to this Agrecment their
procurement practices and procedures.

clauses:

2. Enttes shall, upon request by any supplier,
promptly provide pertinent information concerning the
reasons why that supplier’s application to qualify for
the suppliers’ list was rejected, or why that supplier was
not invited or admitted to tender.

3. Entities shall promptly, and in no case later than
seven working days from the date of the award of a
contract, inform the unsuccessful tenderers by written
communication or publication that a contract has been
awarded.

4. Upon request by an unsuccessful tenderer, the
purchasing entity shall promptly provide that tenderer
with pertinent information concerning the reasons why
the tender was not selected. including information on
the characteristics and the relative advantages of the
tender selected, as well as the name of the winning
tenderer.

5. Enrites shall establish a contact point to provide
additional information to any unsuccessful tenderer
dissatistied with the explanation for rejection of his
tender or who may have further quesuons about the
award of the contract. There shall also be procedures
for the hearing and reviewing of complants ansing in
connection with any phase ot the procurement process,
so as o ensure thar, to the greatest oxtent possible,
disputes under this Agreement will be equitably and
expedittousdy resolved between the suppliers and the

entities concerned.

6. The government of the unsuccesstul tenderer, which
is a Parv ro this Agreement, without
prejudice 1o the provisions under Arade VLD such
additonal intormation on the contraci award as may be
necessary to ensure that the purchase «was made fairls

mav seek,

and impardally. To this end, the purchasing government
shall provide information on both the characteristics
and relative advantages of the winning tender and the
contract price. Normally this latter information may be
disclosed by the government of the unsuccessful
tenderer provided 1 exerases this right with discretion.
In cases where release of this mformatuon would
prejudice compenition i future tenders this information
shall not be disclosed except after consuttation with and
agreement of the party which gave the information to
the government of the unsuccessful tenderer.

7. Available information concerning individual
contract awards shall be provided, upon a request, to
any other Party.

8. Confidential information provided to any Party
which would impede law enforcement or otherwise be
contrary to the public interest or would prejudice the
legitimate commerdial interest of particular enterprises,
public or private. or might prejudice fair competition
between suppliers, shall not be revealed without formal
authorization from the party providing the information.

9. The Parties shall collect and  provide rto  the
Committece on an annual basis staustics on their
purchases. Such reports shall contain the following
informarion with respect to contracts awarded by all
procurement entities covered under this Agreement:

(a) global statistics on estimated value of contracts
awarded. both above and below the threshold value;

(b) statistics on number and toral value of contracts
awarded above the threshold value, broken down by
cntines, categories of products and either nationality
of the winning tenderer or country of origin of the
product, according to a recognized trade or other
appropriate classificaton system;

statistics on the total number and value of contracts
awarded under each of the cases of Article V {15).

(¢

Arncie VI

Enforcement of obligations

Institutions

1. There shall be estabiished under this Agreement a
Comnuttee on Government Procurement {referred to in
this Agreement as ‘the Commitzee™  composed  of
reprosentatives from  cach  of  the Parties. This
Comnuttee shall elect its own chairman and shall mee:

alaa g

A~ o
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as necessary but not less than once a year for the
purpose of affording Parties the opportunity to consult
on anyv matters relating to the operation of this
Agreement or the furtherance of its objectives, and to
carry out such other responsibilities as may be assigned
to it by the Parties.

2. The Committee may establish ad hoc panels in the
manner and for the purposes set out in paragraph 8 of
this Ardcle and working partics or other subsidiary
bodies which shall carry out such funcrions as may be
given to them by the Commirtee.

Consultations

-

3. Each Party shall afford sympathetic consideration

to. and shall afford adequate opportunity for,
consultations  regarding  representations made by

another Party with respect to any matter affecting the
operation of this Agreement.

4. if any Party considers that anv benefit accruing to 1t
directly or indirectly, under this Agreement. s being
nuliified or impaired, or that the achievement of any
objective of this Agreement is being impeded. by
another Parry or Pardes. it mav. with a view to reaching
a murtually satisfactory resolution of the matter, request
in writing consultations with the Party or Parties in
question. Each Partv  shall  afford  sympathenic
consideration to any request from another Party for
consultatons.  The Parties concerned  shall ininate
requested consultations promprly.

5. The Parties engaged in consultations on a particular
martter affecting the operation of this Agreement shal)
provide information concerning the matter subject to
the provisions of Article V1 (8}, and artempt to conclude
such consultations within a reasonably short period of
time.

Dispute scttlement

~ If no murually sadstactory solution has  been
reached as a result of consultations under paragraph 4
Hetween the Partes concerned. the Committee shall meet
at the request of any Party to the dispute within 30 days
of receipt of such a request to investigare the matter,
with a view to fadlitating o mutually satisfactory solu-
don.

If no mutually sausiactory solution has  been
reached after detailed examinaton by the Comantree
under paragraph 6 within three months, the Committee
shall, at the request of any Party to the dispute establish
a panel to:

(a;j examine the matter:

(b) consult regularly with the Parnes to the dispute and
give full opportunity tor them to develop a murtually
satisfactory solution;

—
o3

make a statement concerning the facts of the marter
as they relate to apphceation of this Agreement and
make such findings as will assist the Commirttee in
making recommendartions or giving rulings on the
matter.

8. In order to facilitate the constitution of pancls, the
chairman of the Committee shall maintain an informal
indicative list of governmental officials experienced in
the field of trade relavons. This list mav also include
persons other than governmental officials. In chis
connection, cach Parny <hall be invited o indicate at the
beginning of every vear to the chairman of the
Committee the nameys, ot the one or two persons whom
the Parties would be willing to make available for such
work. When a panel 15 established under paragraph 7,
the chairman, within <cven davs. shall propose to the
parties to the dispute the composition of the panel
consisting of three or five members and preferably
government officials. The parties directly concerned
shall react within seven working days to nominations of
panel members by the chairman and shall not oppose
nominations except tor compelhing reasons.

Citizens of countries whose governments are parties to a
dispute shall not be ehigible for membership of the pancl
concerned with thar dispute. Panel members shall serve
in their individual capacities and not as governmental
FEPresCntatives OF as tepresenfatives of any organiz- .
auon. Governments or organizations shall therefore
not give them instructions with regard o matters before
a panel.

9. Lkach panel shail develop its own procedures. All
Parues. having a substantial interest in the matter and
having notified this 1o the Commuttee, shall have an
opportunity 1o be heards Lach panel may consult with
and  seek mformanon from any Jdeeins
appropriate. Before o paned seeks such information rrom
asource within the s

source it

ssdicton of a Paroy it shatinmtiorm
the povernment of tha Partv, Any Party shall sespond
prompuy and fully

wiormavon as  tu
appropriate. Contoennal provided w0
the panel shall 0 be revealed  without tormal
authonzaton from the government or person providing
the information. Where sudh mformavon s requested
from the panel bue elease of such informanion by the

Cooamy request Byoa paned tor such
constders necessary and

intormanon

pancl

pancl s not authon, od, 4 non-conndenoal summary of
the intomanon, authonzed by the govermment or
person providing the imformanon, wili be provided.
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Where a mutually satisfactory solution to a dispute
cannot be found or where the dispute relates to an
interpretation of this Agreement, the panet should first
submit the descriptive part of s report to the Parties
concerned, and should subsequenty submit to the
parties to the dispute its conclusions, or an outline
thereof, a reasonable period of time before they are
circulated to the Committee. Where an interpretation of
this Agreement is not involved and where bilateral
settlement of the matter has been found, the report of
the panel may be confined to a brief description of the
case and to reporting that a solution had been reached.

10. The time required by panels will vary with the
particular case. Panels should aim to deliver their
findings, and where appropriate, recommendations, to
the Committee without undue delay, taking into
account the obligation of the Committee to ensure
prompt settlement in cases of urgency, normally within
a period of four months from the date the panel was
established.

Enforcement

11. Afrer the examination is complete or after the
report of a panel, working party or other subsidiary
body is presented to the Committee, the Commirtee
shall give the martter prompt consideration. With respect
to these reports, the Committee shall take appropriate
action normally within 30 days of receipt of the report
unless cxtended by the Commirttee, including:

{a) a statement concernmg the facts of the matter;
{b" recommendartions to one or more parties: and/or

i¢ any other ruling which it deems appropnate.

Any recommendations by the Committee shall aim at
the positive resolution of the matter on the basis of the
operative provisions of this Agreement and its objectives
set out in the Preamble.

12, Ifa Party 1o which recommendations a-¢ addressed
considers itself unable to implement thera it should
promptly furnish reasons in wniring 1o the Committee.
In that event. the Committee shall cons:der what further
action may he appropriate.

13. The Committee shall keep under surveillance any
inatter on which it has made recommendations or given
rulings,

Balance of rights and obligations

14. If the Committed’s recommendations are not
accepted by a Party, or Parties to the dispute, and if the
Committee considers that the circumstances are serious
enough to justify such action, it may authorize a Party
or Parties to suspend in whole or in part, and for such
time as may be necessary, the application of this
Agreement to any other Party or Parties, as is deter-
mined to be appropriate in the circumstances.

Article VIII
Exceptions to the Agrecment

1. Nothing in this Agreement shall be construed to
prevent any Party from taking any acton or not
disclosing any information which it considers necessary
for the protection of its essential security interests
relating to the procurement of arms, ammunition or
war materials, or to procurement indispensable for
national security or for national defence purposes.

2. Subject to the requirement that such measures are
not applied in a manner which would consdtute a
means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail or
a disguised restriction on international trade, nothing in
this Agreement shall be construed to prevent any Party
from imposing or enforcing measures necessary to
protect public morals, order or safety, human, animal
or plant life or health, ntellectual property, or relat-
ing to the produas ot handicapped persons, of
philanthropic institutions or ot prison labour.

Article IX

Final provisions

Acceptance and accession

L. tay This Agreement shail be open for acceptance by
signature or  otherwise, by governments
contracting parties to the GATT and by the
European Economic Community whose agreed
lists of entities are contained in Annex [,
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(b) Any government Contracting Party to the GATT
not a Party to this Agreement may accede to it
on terms to be agreed berween that government
and the Parties. Accession shall take place by the
deposit  with the Director-General to the
Contracting Parties to the GATT of an
instrument of accession which states the terms
so agreed.

(c) This Agreement shall be open for acceptance by
signature or otherwise by governments having
provisionally acceded to the GATT, on terms
related to the effective application of rights and
obligations under this Agreement, which take
into account rights and obligations in the
instruments providing for their provisional
accession, and whose agreed lists of entitics are
contained in Annex L

(d) This Agreement shall be open to accession by
any other government on terms related to the
effective application of rights and obligations
under this Agreement, to be agreed between that
government and the parties, by the deposit with
the Director-General to the Contracting Parries
to the GATT of an instrument of accession
which states the terms so agreed.

(e) In regard to acceptance, the provisions of
Artcle XXVI(5) (a) and (b) of the General
Agreement would be applicable.

Reservations

2. Reservations may not be entercd in respect of any of
the provisions of this Agreement.

Entry into force

3. This Agreement shall enter into force on
1 January 1981 for the governments (') which have
accepted or acceded to it by that date. For each other
government, it shall enter into force on the 30th day
following the date of its acceptance or accession to this
Agreement.

National legislation

4. (a) Each governement accepting or acceding to this
Agreement shall ensure, not later than the date

(1) For the purpose of this Agreement, the term ‘government’
is deemed 10 include the competent authorities of the
European Economic Communiry.

of entry into force of this Agreement for it,
the conformity of its iaws, regulations and
administratve procedures, and the rules,
procedures and practices applied by the entities
contained in its hst annexed hereto, with the
provisions of this Agreement.

(b) Each Party <hall inform the Committee of any
changes in us laws and regulations relevant to
this Agreement and in the administration of
such laws and regulations.

Rectifications or maodifications

5. (a) Rectifications of a purely formal nature and
minor amendments relating to Annexes 1 to IV
to this Agreement shall be notfied to the
Committee and shall become cffective provided
there is no objection within 30 days to such
rectifications or amendments.

(b) Any modifications to lists of endties other than
those referrred to in subparagraph (a; may be
made only in exceptional circumstances. In such
cases, a Party proposing to modify its list of
entities shall nouafy the chairman of the
Committee who shall promptly convene a
meeting ot the Committee. The Parties shall
consider the proposed modification and
consequent compensatory adjustments, with a
view to maintaiming a comparable level of
mutually agreed coverage provided in this
Agreemen: prior to such modification. In the
cvent of apreement not being reached on any
modification taken or proposed, the matter may
be pursued in accordance with the provisions
contained in Article VIL of this Agreement,
taking into account the need to maintain the
balance o rights and obligatons at the highest
possible level.

Reviews and negosations

6. {a) The Comauttee shall review  annually  the
implementinon and operation of this Agreement
taking into account the objectives thercof. The
Commitzee shall annually inform the contracting
Parties to the GATT of developments during the
periods covered by such reviews.

(b) Not later than the end of the third year from the
entry into force of this  Agreement  and
periodicaily thereatter, the Parues thereto shall
undertake further negotiadons, with a view to
broadening and improving rhis Agreement on
the basis of mutual reciprocicy, having regard to
the provisions  of Aracle 1l relating to
developing countries. In this connection, the
Comumitter shall, ar an earlv stage, explore the
possibilives of expanding the coverage of this

* Agreement to include service contracts.

TR
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Amendments

7. The partics may amend this Agrecment having
regard inter alia to the experience gained in its
implementation. Such an amendment, once the parties
have concurred in accordance with the procedures
established by the Commirtee, shall not come into force
for any Party until it has been accepted by such Party.

Withdrawal

8. Any Party may withdraw from this Agreement. The
withdrawal shall take effect upon the expiration of 60
days from the day on which written notice of
withdrawal is received by the Director-General to the
Contracting Parties to the GATT. Any Party may upon
such notification request an immediate mecting of the
Committee.

Non-application of this Agreement between particular
Parties

9. This Agreement shall not apply as between any two
Partics if cither of the parties, at the time cither accepts
or accedes to this Agreement, does not consent to such
application.

Notes and Annexes

10. The notes and Annexes to this Agreement
constitute an integral part thereof. ’

Secretariat

11. This Agreement shall be serviced by the GATT

secretanat.

Deposit

12. This Agreement shall be deposited with the
Director-General to the Contracting Parties to the
GATT, who shall promptly fumish to each Party and
each Contracting Party to the GATT a certified copy
thereof, of each recufication or modification thereto
pursuant to paragraph 5 and of ecach amendment
thereto pursuant to paragraph 7, and a notification of
cach acceptance thereof or accession thereto pursuant to
paragraph 1 and of each withdrawal thercfrom
pursuant to paragraph 8, of this Article.

Registration
13. This Agreement shall be registered in accordance

with the provisions of Article 102 of the Charter of the
United Nations.

Done at Geneva this twelfth day of April nineteen hundred and seventy-nine in a single
copy, in the English, French and Spanish languages, each text being authentic, except as
otherwise specified with respect to the lists of entities annexed hereto.

NOTES

Article 1(1)

Having regard to gencral policy considerations relating to tied aid, including the objective of
developing countries with respect to the untving of such aid, this Agreement does not apply
to procurement made in furtherance of ded aid o developing countnies so long as 1t is

practised by Partices.

Article V (14) (b)

Having regard to the general policy considerations of developing countries in relation to
government procurement, it 1s noted that under the provisions of Aracle V (14) th),
developing countries may require incorporation of domestic content, offset procurement. or

A ]
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transfer of technology as criteria for award of contracts. It is noted that suppliers from one
Party. shall not be favoured over suppliers from any other Party.

i ; Note concerning Anncexes to the Agreement

’ The Annexes to this Agreement, which contain lists of purchasing endties (*) to which the
provisions of the Agreement will apply, and the lists of publications referred to in
Article V (3) and (6), and in Article VI (1) are not reproduced here owing to their bulk. They
may be found annexed to the certified version of the Agreement on Government

. 3 Procurement published by the GATT Secretariat in Geneva (dared 12 April 1979).

i

] (% The following countries have deposited such lists of purchasing ennnes: Austraha, EEC and s
] Member States, Finland, Hong Kong, India, Jamaica, Japan, Nigena, Norway, Sweden. Switzerland
1 and the United States.

1 j
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(Info Mtion )

COUNCIL AND COMMISSION

COMMISSION STATEMENT
concerning Article 115 of the Treaty

The Commission notes the concern expressed by the Council in its Resolution.

The Commission is aware that in awarding public supply contracts Member States may
still, in accordance with the Treaty, apply certain measures of national commercial
policy with regard to the eligibility of products originating in third countries for such
contracts. The Commission recognizes that, until these national measures are
harmonized within the framework of the contra¢tual or unilateral common commercial
policy and in the light of the outcome of current or future international negotiations,
their application may give rise to difficulty in cases where tenders include products orig-
inating in third countries in free ciruclation in another Member State.

The Commission would recall that Article 115 of the Treaty enables the efficacy of such :
national measures to be safeguarded against deflection of trade resulting from the free
movement within the Community of products originating in third countries.

In accordance with Article 115 of the Treaty, the Commission intends to authorize those
Member States concerned which have applied for such authorization to provide, in
respect of all entities not covered by the Agreement, in respect of entities covered by the
Agreement vis-3-vis non-signatory countries and in respect of entities covered by the
Agreement, but as regards products or contracts not covered by it, for the exclusion
from their public contracts of certain products or categories of products originating in
third countries which are in free circulation in another Member State, in all cases where
similar arrangements are made as regards directly imported products originating in third
countries.

The application of such measures will have effect only at the time of examination of
tenders and not at the point of importation into the Member State concerned. These
measures will not therefore entail any controls nor will they lead to the creation of any
form ‘of barrier at the frontiers within the Community and they will not affect the import
arrangements for the import of products originating in third countries, nor in particular -
the extent of liberalization at Community or national level.

The Commission will make its decisions after examination of the applications of the
Member States concerned. Applications shall specify the categories of goods and public
contracts in question, the arrangements applied in the field of public contracts to such
goods where they originate in third countries and are imported directly, and the grounds
for the application of such arrangements.
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COUNCIL RESOLUTION
of 22 July 1980

concerning access to Community public supply contracts for products originating in third
countries

Ti—IE COUNCIL OF THE EUROPEAN COMMUNITIES,

Whereas the aim of Council Directive 77/62/EEC of 21 December 1976 coordinating
procedures for the award of public supply contracts (*) is to enable suppliers throughout
the Community to compete for such contracts on equal terms, thereby creating a degree
of market transparency which will improve the functioning of the common market in this
sector and will, in particular, contribute to observance of the ban on restrictions of the

_free movement of goods;

Whereas by Decision. 80/271/EEC concerning the conclusion of the Multilateral
Agreements resulting from the 1973 to 1979 trade negotiations (*), the Council, on
behalf of the European Community, approved inter alia the Agréement on government
procurement; .

Whereas' the implementation of Directive 77/62/EEC and of the Agreement on
government procurement makes it necessary for the Community to determine the
conditions under which public supply contracts awarded by Member States are to be
opened to products originating in third countries; whereas this concerns entities not
covered by the Agreement and products or contracts not covered by the Agreement or

originating in non-signatory countries;

Whereas these conditions must, in particular, safeguard the interests of Member State
producers by enabling them to participate in public contracts awarded by the various
third countries;

Whereas, in this connection, the Community must aim at achieving a satisfactory degree
of reciprocity in relations with signatory third countries and non-signatory third
countries;

1. notes that the Member States may continue to apply, in accordance with the Treaty,
existing commercial policy measures in respect of public supply contracts awarded;
\

— by entities not covered by the Agreement;
— for products and contracts not covered by the Agreement;
— by entities covered by the Agreement in respect of non-signatory countries;
2. notes the possibility referred to by the Commission of taking any necessary protective

measures, under Article 115 of the Treaty, to ensure that the nmplementauon of such
provisions is not obstructed by deflection of trade;

3. agrées to promote, on a proposal from the Commission, the coordination and
progressive standardization of the policies referred to under 1.

(") O] No L 13, 15..1. 1977, p. 1.

() O] No L 71, 17. 3. 1980, p. 1.
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Statement by the Council and the Commission on Asticle V (14) (h) of the Agreement on
government procurement resulting from the multilateral trade negotiations concluded
under the GATT '

‘The Council and the Commission state that, as regards the offset procurement referred
to in Article V (14) (h) of the Agreement on government procurement, the purchasing
entities of the Member States of the EEC may, under the conditions laid down in that
provision, earmark such procurement by means of an appropriate clause inserted in the
contract which they conclude with the supplier concerned in the third country, for
Community manufacturers.

925



Official Journal of the European Communities

No C69/3

Communication of the Europecan Economic Community concerning the Agreement on
Government Procurement concluded in the framework of the Multilateral Agreements
resulting from the 1973 to 1979 trade negotiations

By Council Decision 80/271/EEC of 10 December 1979, the European Economic
Community concluded the Agreement on Government Procurement. In accordance with
its terms of acceptance the Community applies the Agreement to the countries listed in
Annex I 1o this communication.

The Community extended, by decision of 25 January 1983, the benefits of the
Agreement on Government Procurement pursuant to Article III (11) to suppliers in the
least-developed countries which are not parties to the Agreement and which are listed in
Annex II to this communication with respect to products originating in those countries.

ANNEX I
Austria Norway
Canada Singapore
Finland Sweden
Hong Kong Switzerland
Japan United States

ANNEX 11
Afghanistan Lesotho
Bangladesh Malawi
Benin Maldives
Bhutan Mali
Botswana Nepal
Burundi Niger
Republic of Cape Verde Rwanda

Central African Republic
Chad

Western Samoa
Sio Tomé and Principe

Comoros Seychelles
Djibouti Somalia
Ethiopia Sudan
Gambia Tanzania
Guinea Tonga
Guinea Bissau Uganda
Equatorial Guinea Upper Vola

Haiu
Laos

Yemen (PDR)

Yemen (Yemen Arab Republic)
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II

(Acts whose publication is not obligatory)

COUNCIL

COUNCIL DECISION
of 16 November 1987

concerning the conclusion of the Protocol amending the GATT Agreement on
Government Procurement

(87/56S/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES, The text of the Protocol is attached to this Decision.

Having regard to the Treaty establishing the European
Economic Community, and in_ particular Article 113

thereof, Article 2

Having regard to the proposal from the Commission,

Whereas the Community and the other signatories to the The President of the Council is hereby authorized to
GATT Agreement on Government Procurement (') designate the person empowered to sign the Protocol in
entered into negotiations under Article IX (6)(b) thereof order to bind the Community.

with a view to improving certain provisions of the Agree-

ment;

Whereas the results of these negotiations are acceptable to
the Community,

Done at Brussels, 16 November 1987.
HAS DECIDED AS FOLLOWS:

Article 1

For the Council
The Protocol amending the GATT Agreement on )
Government Procurement is hereby approved on behalf The President
of the European Economic Community. P. SIMONSEN

() OJ No L 71, 17. 3. 1980, p. 44.
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PROTOCOL AMENDING THE AGREEMENT ON GOVERNMENT PROCURE-
MENT

THE PARTIES TO THE AGREEMENT on Government twelve months, its total value including the

Procurement, (hereinafter referred to as the ‘Agreement’),

ACTING in accordance with Article IX: 7 of the Agree-
ment,

HEREBY AGREE to amend the Agreement as follows:

Article T

. Article I: 1(a)

First sentence : delete ‘the procurement of products’
and replace by ‘any procurement of products, through
such methods as purchase or as lease, rental or hire-
purchase, with or without an option to buy’.

. Article I:1(b)

(1) Replace ‘SDR 150 000’ in first and second sentence
by ‘SDR 130 000'.

(2) Add footnote 3 to first sentence:

‘() This Agreement shall apply to any procurement
contract for which the contract value is esti-
mated to equal or exceed the threshold at the
time of publication of the notice in accordance
with Article V: 4.

(3) Third sentence : Redraft the language after the
comma as follows :

‘the basis for application of this Agreement shall be
either the actual value of similar recurring contracts
concluded over the previous fiscal year or twelve
months adjusted, where. possible, for anticipated
changes in quantity and value over the subsequent
twelve months, or the estimated value of recurring
contracts in the fiscal year or twelve months subse-
quent to the initial contract. The selection of the
valuation method by the entity shall not be used
with the purpose of circumventing the Agreement.

(4 Add the following after the amended third
sentence :

‘In cases of contracts for the lease, rental, or hire-
purchase of products, the basis for calculating the
contract value shall be:

(1) in the case of fixed-term contracts, where their
term is twelve months or less, the calculation
should be based on the total contract value for
its duration, or, where their term exceeds

estimated residual value;

(1) in the case of contracts for an indefinite
period, the monthly instaiment multiplied by
forty-eight ;

(iii) if there is any doubt, the second basis of calcu-
lation, namely (ii), is to be used.

In cases where a proposed procurement specifies
the need for option clauses, the basis for applica-
tion of this Agreement shall be the total value of.
the maximum permissible purchases, lease, rentals
or hire-purchases, inclusive of optional purchases ;.

Article IT

1. Add new Article II: 2:

‘2. With respect to all laws, regulations, procedures
and practices regarding government procurement
covered by this Agreement the Parties shall ensure:

(a) that their entities shall not treat a locally-
established supplier less favourably than another
locally-established supplier on the basis of degree
of foreign affiliation or” ownership ;

(b) that their entities shall not discriminate against
locally-established suppliers on the basis of the
country of production of the good being supplied,
provided that the country of production is a Party
to the Agreement in accordance with the provi-
sions of paragraph 4 of this Aricle.

2. Renumber paragraphs 2 and 3 to become paragraphs 3
and 4.

Article 11T

1. Article IIl: 3

Replace ‘purchasing’ in last sentence by ‘procuring’.

2. Article III: 7

The reference to paragraph 13 should be replaced by
reference to paragraph 14.

3. Add new Article III: 10:

‘10.  Technical assistance referred to in paragraphs §
and 9 above would include translation of qualification
documentation and tenders made by suppliers of deve-
loping country Parties from a GATT language desig-
nated by the entity, unless developed country Parties
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deem translation as burdensome, and, in that case,
explanation shall be given to developing country
Parties upon their request addressed either to the deve-
loped country Parties or to their entities.’

its activity in the territory of the procuring entity,
taking due account of the legal relationship
between the supply organizations ;.

. 3. Article V: 2(c)
4. Renumber paragraphs 10-14 to become paragraphs
11-15. Replace ‘purchase’ in first, second and third sentence
by ‘procurement’.
S. Article III: 10 (to become Article 1II: 11)
4. Article V: 2(d)
Replace ‘notices about proposed purchases’ in first
sentence by ‘notices about proposed procurements’; Add the following words between ‘shall ensure that’
and replace ‘purchased or to be purchased’ in first and ‘alt qualified suppliers’ :
sentence by ‘procured or to be procured’.
‘suppliers may apply for qualification at any time;
. Article III: 12 (to become Article III: 13) and that'
Replace ‘purchase’ in last sentence by ‘procurement’. 5. Add new Article V: 2(f):
‘(fy the Parties shall ensure that
Article IV . . . .
(i) each entity and its constituent parts follow a
. . single qualification procedure, except in cases
1. Article TV: 1 of duly substantiated need for different proce-
Replace ‘purchased’ in first sentence by ‘procured’. dures ;
(ii) efforts be made to minimize differences — in
2. Add new Article IV: 4: qualification procedures between entities ;.
‘4. Procurement entities shall not seek or accept, in 6. Article V: 2(f) (to become Article V: 2 (g)
a manner which would have the effect of precluding
competition, .adv!ce which may.l?e used in the prepara- Replace the words (a) to (e) above’ by ‘(a) to (f) above’.
tion of specifications for a specific procurement from a
firm that may have a commercial interest in the procu- )
rement.’ 7. Add new Article V: 3:
‘3. Entities shall not provide to any potenial
. supplier information with regard to a specific procu-
Article V rement in a manner which would have the effect of
precluding competition.’
1. Article V: 1
The references to paragraphs 7’ and ‘15" should be 8. Renumber Article V: 3-16 to become Article V: 4-17.
replaced by ‘8’ and ‘16, respectively.
9. Article V: 3 (to become Article V: 4)
. icle V: - . .
2. Asticle 2(0) Replace ‘purchase’ in heading and first sentence by
(1) Add new sentence at the beginning of the exis- ‘procurement’. .
ting provision :
10. Article V: 4 (to become Article V: 5)

‘(b) any conditions for participation in tendering
procedures shall be limited to those which are
essential to ensure the firm's capability to
fulfil the contract in question.’

(2) the present sentence ‘any conditions, etc.’ should
start with a capital letter. Semicolon at the end of
present sentence should be replaced by period.
The following sentence should be added
thereafter :

“The financial, commercial and technical capacity
of a supplier shall be judged both on the basis of
that supplier’s global business activity as well as

11.

Replace ‘purchase’ in first sentence of both first and
second part of this provision by ‘procurement’.

Anticle V: 4(a) (to become Article V: 5(a)
(1) Redraft as follows:

‘(a) the nature and quanuty, including any
options for additional quantities, of the
products to be supplied and, if possible, an
estimate of the tming when such options
may be exercised; in the case of recurring
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12.

13.

14.

15.

16.

18.

20.

contracts the nature and quantity and, if
possible, an estimate of the timing of the
subsequent tender notices for the products to
be procured ;.

Replace period after subparagraph 4 (g) — to become
5(g) — by semicolon.

Add new Article V: §5(h):

‘(h) whether the entity is inviting offers for purchase,
lease, rental of hire-purchase, or more than one
. of these methods.

Article V: § (to become Article V: 6)

Replace ‘purchase’ in first sentence by ‘procurement’.
Article V: 6(a)(i) (to become Article V: 7 (a) (i)).
Replace ‘purchased’ by ‘procured’.

Article V: 6(c) (to become Article V: 7 (c).

Replace the reference to ‘paragraph 3’ by ‘paragraph
4.

. Article V: 7 (to become Article V: 8).

(1) Replace ‘purchase’ in first sentence by ‘procure-
ment'.

(2) Replace the reference to ‘paragraphs 2-6’ by ‘para-
graphs 2-7'. .

Article V: 8 (to become Article V: 9).

Replace ‘purchase’ in both sentences by ‘procure-
ment’.

. Article V: 9 (a) (to become Article V: 10 (a)).

Replace ‘purchase’ by ‘procurement’.

Article V: 9 (b) (to become Article V: 10 (b).
Redraft as follows :

‘(b) Consistent with the entity’s own reasonable

needs, any delivery date shall take into account °
such factors as the complexity of the proposed’
procurement, the extent of sub-contracting anti-.
cipated, and the realistic time required for"
production, de-stocking and transport of goods:

from the points of supply.’

21.

22.

Article V: 10 (a) (to become Article V: 11 (a)).

Replace ‘30 days’ by ‘40 days’ and ‘paragraph 3’ by
‘paragraph 4.

Article V: 10 (b) (to become Article V: 11 (b)).

(1) Replace ‘30 days’ and ‘paragraph 3’ in the first
sentence by ‘25 days’ and ‘paragraph 4 of this
Article’, respectively ;

(2) Replace ‘30 days’ in the second sentence by ‘40
days’.

23. Article V: 10 (c) (to become Article V: 11 (c)).

(1) Replace ‘30 days’ in the first sentence by ‘40
days’;

(2) Replace ‘paragraph 3’ and ‘30 days’ in the second
sentence by ‘paragraph 4 of this Article’ and ‘40
days’, respectively.

24. Article V: 10(d) (to become Article V: 11(d))

25.

26.

27.

Redraft as follows :

‘(d) The periods referred to in (a),(b) and (c) above
may be reduced in the case of the second or
subsequent publications dealing with contracts of
a recurring nature within the meaning of para-
graph 5 of this Article. In this case, the period for
the receipt of tender shall in no case be less than
25 days. The second or subsequent publication
should include a reference to permit the identifi-
cation of the first publication.’

Add new Article V: 11 (e):

‘e) The periods referred to in (a), (b), (c) and (d)
above may be reduced where a state of urgency duly
substantiated by the entity renders impacticable the
periods in question but shall in no case be less than
10 days from the date of the publication referred to
in paragraph 4 of this Article.

Add new Article V: 11(f):

) The Parties shall ensure that their entities shall
take due account of publication delays when setting
the final date for receipt of tenders or of applications
to be invited to tender.'

Article V: 12 (to become Article V: 13)
Redraft first part as follows :
‘13.  Tender documentation provided to suppliers

shall contain all information necessary to permit
them to submit responsive tenders, including infor-
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28.

30.

31.

33.

mation required to be published in the notice of
proposed procurement, except for paragraph 5 (g) of
this Article, and the following ‘' '

Article V: 14 (h) (to become Article V: 15 (h))

Add a sentence to the end of the existing provision as
follows :

(1) In the limited number of cases where offset
procurement opportunities or similar conditions
are required, these requirements shall be included
in the notice of proposed procurement and tender
documentation ;'

. Note to Article V: 14 (h) (to become Note to Article

V: 15(h)

(1) The reference in the first sentence to ‘paragraph
14 (hy should be replaced by ‘paragraph 15 (h).

(2) Add a second sentence, to read:

“When known, these requirements shall be speci-
fied in the notice of proposed procurement and
tender documentation.”

Add new Article V: 15(i):

‘(i) options clauses shall not be used in a manner
which circumvents the provisions of the Agree-
ment ;

Add new Article V: 15(j):

‘) awards shall be made in accordance with the
criteria and ‘essential requirements specified in the
tender documentation.’

. Article V: 15 (to become Article V: 16).

The reference to ‘paragraphs 1-14' in the first
sentence should be replaced by ‘paragraphs 1-15'.

Article V: 15(d) (to become Article V: 16(d)).
(1) Replace ‘purchase’ by ‘procure’.

(2) Add footnote 4 at the end of this provision as
follows :

‘() It is the understanding that ‘existing equip-
ment’ referred to in Article V: 16 (d) includes
software to the extent that the initial procure-
ment of the software was covered by the
Agreement’.

34. Article V: 15(e) (to become Article V: 16 (e)

“(1) Replace ‘purchases’ in first sentence by ‘procures’.
In second sentence replace ‘purchases’ by ‘procu-
rements’ and the reference to ‘paragraphs 1-14' by
‘paragraphs 1-15".

(2) Renumber footnote 3 to become footnote S.

35. Article V: 16 (to become Article V: 17)

(1) In second sentence, replace ‘purchasing’ by
‘procuring’ and ‘purchased’ by ‘procured’.

(2) The references in first and second sentence to
‘paragraph 15° should be replaced by ‘paragraph
16"

Article VI

1. Article VI: 1

Introduce the following new paragraph 1:

‘1. Entities shall publish a notice in the appro-
priate publication listed in Annex II not later than
sixty days after the award of a contract(s) under
Article V: 15 or 16.

These notices shall contain (%) :

(a) nature and quantity of products in the contract
award(s) ;

(b) name and address of the entity awarding the
contract ;

(c) date of award;
(d) name(s) and address(es) of winning tenderer(s);

(¢) value of winning award(s) or the highest and
lowest offer taken into account in the award of
the contract;

(f) where appropriate, means of identifyi}lg the
notice issued under Article V: 4;

(g) the type of procedure used;

(h) where appropriate, justification according to
Article V: 16 for the use of such procedure.

‘(®) It is understood that certain information on the
contract award may not be published in cases of
those contracts where release of such information
would impede law enforcement or otherwise be
contrary to the public interest or would prejudice
the legitimate commercial interest of particular
enterprises, public or private, or might prejudice
fair competition between suppliers.
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2. Renumber present Article VI: 1-9 to become Article
VI: 2-10.

3. Article VI: 3 (to become Article VI: 4)

Replace the period at the end of the provision by
comma, and add the following:

‘the value or values of the tenders and the name and
address of the winning tenderer. It is understood that
the criteria contained in paragraph 9 of this Article
are also applicable to the information requirements
above.’

4. Article VI: 4 (to become Article VI: 5)

Replace ‘purchasing’ by ‘procuring’.

S. Aricle VI: 6 (to become Article VI: 7)
Replace ‘purchase’ in first sentence by ‘procurement’.
Rep!ace ‘purchasing’ in second sentence by ‘procu-
ring’.

6. Article VI: 9 (to become Article VI: 10)
Amend first sentence as follows :

‘The Parties shall collect and provide to the
Committee on an annual basis statistics on their
procurements covered by this Agreement.’

7. Article VI: 9(a) (to become Article VI: 10 (a))

Delete the first word ‘global’, delete semicolon at the
end and add the following: ‘on a global basis and
broken down by entities ;'

8. Amucle VI: 9 (b) (to become Article VI: 10 (b))
Amend as follows:

‘(b) statistics on number and total value of contracts
awarded above the threshold value, broken down
by entities, categories of products according to a
uniform classification system to be determined
by the Committee, and country of origin of the
product ;'

9. Article VI: 9(c) (to become Article VI: 10 (c))
Amend as follows :

‘(c) statistics, broken down by entity, and by category
of product, on the number and total value of
contracts awarded under each of the cases of
Article V, paragraph 16 showing country of
origin of the product;

10. Add new Article VI: 10(d):

‘(d) statistics, broken down by entities, on the number
and total value of contracts awarded under dero-
gations to the Agreement contained in Annex 1.

Article VII

1. Article VII: 1

After the word ‘Chairman’ in second sentence, add
‘and Vice-Chairman’.

2. Article VII: §

The reference to ‘Article VI, paragraph 8’ should be
replaced by ‘Article VI, paragraph 9'.

Article IX

Article IX: 3

Footnote 4 should be renumbered footnote 7.

Annex II

The reference to ‘Article V, paragraph 3’ in the title
should be replaced by ‘Article V, paragraph 4'. The word
‘Purchases’ should be replaced by ‘Procurements’.

Annex 111

The reference to ‘Article V, paragraph €' should be
replaced by ‘Article V, paragraph 7.

Annex IV (

i

The reference to ‘Article VI, paragraph 1’ should be
replaced by ‘Article VI, paragraph 2'.
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This Protocol shall be deposited with the Director-General to the Contracting Parties to the
General Agreement on Tariffs and Trade who shall promptly furnish to each Party to the Agree-
ment and to each contracting party to the General Agreement on Tariffs and Trade a certified
copy thereof and a notification of each acceptance of the Protocol.

This Protocol shall be open for acceptance, by signature or otherwise, by the Parties to the
Agreement, until 1 October 1987, provided that the period during which this Protocol may be
accepted may, by a decision of the Committee on Government Procurement, be extended
beyond that date.

Reservations may not be entered in respect of any of the provisions of this Protocol.

This Protocol shall enter into force on the minetieth day following the date of its acceptance by
all Parties to the Agreement, provided that it shall not enter into force before 1 January 1988.

This Protocol shall be enregistered in accordance with the provisions of Article 102 of the
Charter of the United Nations.

Done at Geneva this second day of February, one thousand nine hundred and eighty-seven in a
single copy, in the English, French and Spanish languages, each text being authentic.
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Information regarding the signing and entry into force of the Protocol amending the
GATT Agreement on Government Procurement

The Protocol amending the GATT Agreement on Government Procurement was signed on 16
November 1987 by the Head of the Commission’s Permanent Delegation in Geneva, Mr Tran
van Thinh, with the effect of binding the Community.

This Protocol will enter into force on 14 February 1988.
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S . COUNCIL DECISION L ]
R O of26 July 1971 |
. .+« .+ setting up an Advisory Committce for Public Works Contracts
s C o (UB06EEQ) . T -

THE COUNCII. OF THE FURO!‘EAN COMMUNITIES, -

Having regard to the Treaty cstabhshmg the

Eutopean, Ecoromic Commum(),

rcgard  to the

proposals
Commission; e
" Maving “1ega; d to the Opinion of the "European
I'a hament!;

H“"IK regard 1o the Opxmon of the Economlc and
- Socia! Comnmittec™; . -

Whercas the i: .m]"mcn ation of the measures adopted

by thc Council in the ficld of pubhc works contracts

may raise problems which it scems dcsnrablc to

‘

axAdne In ceramon;

Whe:ecas it is advisable to sct up for this purpose a
Commitice prosided over by the Commission and

Y conposed of representatives of the Member States
bel.nging 1o the authoritics of those States; .
s " v e S
HAS DECIDED AS FOLLOWS: - .
Article 1 ‘

.

An Advisery Comraiuce for Public Works Contracrs

. - 35 hereby-set up within the Commisgion.

_Article 2

Wihout ,rcjuj' ¢ to the provisions of Articles 169
2rd 170 of the Trezty, the Commitiee shall examine
reeviazly, oa tae initiative of the Commission or at
!:‘:.' '-u,uu. of 2 Mcember State, prob‘cm< arising from
e on of the mcasures adopted by the
Cozidl with regied 1o public werks centracrs,
el g spg.:a‘ cases arising 1a this field. The
-‘c'mr itice shali ex:ozmine in particular the geasons for

-\,‘]<

.

¢ OINo ¢, 1247068, p. £83:/€5 and 889/65.

* 0 No 13, 25.1.1965, p. 150/65 2ad O] No &3, 13.4.1965,

from , the

3

which undertakings conformung 1o the criteria laid
down by the Council may not have been consulied o2
may not have won ‘the contract :dthough mcy
submiitted the best tender. .
- -
Am(.’: 3.

The Committee shai! be composed of representatives
of the Mcmber States belonging to the authoritics of
those States. . o S

Mcimber States siall appoint as members of the.
* Commiittee one mcmbcr and one alternate for cach
_ country.

_The Commmcc shall be ch.urcd by an ox'fmal of the
- "Commission. The Chsirman may be assisted by
Commission officials. Secretarial scrvxccs shz !l be -
prov:dcd by ﬂ\c Commlss:on. e

St Adticle 4

_The Comniittee shall be convened by its ‘Chairinan

" either on his own initiative or at the request of one of.
. its members.
. . Artidle § ’

Committee discussions shall be recorded in minutss.

. - Anide 6
‘The Commitice shall draw up irs own rules of
procedure.

" Done at Brussels, 26 July 1571,

For the Councl
Ti. Pres’2ere

L. MCRO

.
~ea
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COUNCIL DECISION
of 21 December 1976
amending Decision 71/306/EEC setting up an Advisory Comnmittee for Public Contracts

(77/63/EEC)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,
Having regard to the Treaty establishing the
European Economic Community, °

Having regard to the proposal from the Commission,

Whereas the implementation of the measures adopted
by the Council in the field of public supply contracts
may raise problems which it seems desirable to
examine in common with those arising in the field of
public works contracts;

Whereas it is advisable for this purpose to extend the
function and composition of the Advisory Committee
for Public Works Contracts, .

HAS DECIDED AS FOLLOWS:
Article 1

Decision 71/306/EEC shall be amended as follows:
(a) in Article 1, the word ‘works’ shall be deleted;

(b) in Article 2, immediately after the words ‘public
works’, the words ‘and public supplies’ shall be
added; and

{c) in the second paragraph of Article 3, the words
‘one’ alternate’ shall be deleted and the words
‘one or two alternates’ substituted.

Article 2
From the date on which this Decision takes effect, the

Committee shall be renamed the Advisory Committee
for Public Contracts,

Article 3

This Decision shall be published in the Official
Journal of the European Communities.

It shall take effect on the date of its publication.

Done at Brussels, 21 December 1976.

For the Council
The President
A. P. L. M, M. van der STEE
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COMMISSION DECISION
of 26 May 1987

setting’ up an advisory committee on the cpening-up of public procurement

(87/305/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regar¢ to the Treaty establishing the European
Economic Community,

Whereas a real and effective opening-up of public procu-
rement throughout the Community constitutes a priority
objective for the Community as regards the completion of
the internal market by 1992;

Whereas the achievement of this objective implies that it
is necessary for the Commission better to assess the

economic, technical, legal and social realities of public.

procurement and for the interested parties to have a better
grasp of the problems involved in applying the Commu-
nity rules in this area;

Whacreas close and continuous contact with the economic
siderests operating i the field of public procurement for
supplies, works and services may contribute to this achie-
vement ;

Whereas rhe most appropriate mnethod of organizing these
contacts is to set up, under the auspices of the Commis-
sion, an advisory committee in which these interests are
represenited @ whereas 1t IS moreover appropriate to
provide tor the presence in this committee of pasrticularly
well-qualiticd persons capable of bringing their general
knowi:dge of public procurement to bear at Community
level,

HAS DECIDED AS FOLLOWS :

Article 1

An advisory comruittee on the opening-up of public
procurement in the Community (hereinafter referred to as
‘the committee’) is hereby set up under the auspices of
the Commission. -

Article 2

The committee’s task shall be to assist the Commission,
either ut the Commission’s request or on its own initia-
tive, in asscssing the economic, technical, legal and social
aspects of public procurement. The committee’s task shall
also be to enable the sectors concerned to appreciate
niore - fully the problems involved in applying the
“emmunity rules n this area.

Article 3
The committee shail comprise 24 members at the most.
Article 4

The committee shall be composed of independent experts
whose business and industzial experience and whose

competence regarding public procurement at Community
level are widely recognized. The members of the
committee shall be appointed by the Commission, after
consulting the sectors of business and industry concerned.

Article 5

The term of office of members of the committee shall be
two years. It shall be renewable. After the expiry of the
two-year period, the members of the committee shall
remain in office until they have been replaced or their
term has been renewed.

A member’s term of office shall end before the expiry of
the two-year period upon his resignation or death. The
Commission reserves the right to end a member’s term of
office at any time.

The member shall be replaced for the remainder of this
term of office in accordance with the procedure provided
for in Article 4.

The duties performed shall not be remunerated.

Article 6

The list of members shall be published by the Commis-
sion in the Official Journal of the European Communi-
ties for information purposes.

’

Article 7
The committee shall be chaired by a representative of the
Commission.

Article 8 .
The committee may invite any person who is particularly
qualified on an item entered on the agenda to participate
in its work as an expert.
Experts shall take part in discussion only in respect of the
question on ®hich they were invited to attend.

Article 9

The committee may set up working parties,
Article 10

1. The Committee shall meet on the Commission’s
premises when convened by the Commission.
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2. Representatives of the Commission departments
concerned shall take part in the meetings of the
committee and of the working parties.

3. The sccretariat of the committee and the working
parties shall be provided by the Commission departments.

Article 11

Without prejudice to the provisions of Article 214 of the
Treaty, the members of the committee and, where appro-
priate, the experts invited under the procedure provided
for in Article 8 shall be required not to disclose informa-
tion they have acquired through the work of the
committee or of the working parties, whenever the

Commission informs them that the opinion requested or
the question put relates to a matter of a confidential
nature.

In such cases, only the members of the committee and
the representatives of the Commission departments shall
attend the meetings.

Article 12

This Decision shall take effect on 26 May 1987.

For the Commission
COCKFIELD

Vice-President
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COMMISSION DECISION
of 17 July 1987

amending Decision 87/305/EEC of 26 May 1987 setting up an advisory committee on
the opening-up of public procurement

(87/560/EEC)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,
Having regard to the Treaty establishing the European Economic Community,

Whereas the Commission, in its Decision of 87/305/EEC (') has set up an advisory committee
on the opening-up of public procurement with the task of assisting it in the economic, technical,
legal and social aspects of public procurement ;

Whereas the number of members constituting the committee was initially fixed at a maximum
of 24, as provided in Article 3 of the abovementioned Decision;

Whereas the number of members originally fixed is proving insufficient to enable the
Committee to carry out its task effectively, particularly the assessment of the social dimension of
public procurement, and there is, therefore, ground for enlarging it,

HAS DECIDED AS FOLLOWS:

Article 1
Article 3 of Decision 87/305/EEC is replaced by the following text:

‘The Committee shall comprise 25 members at most’.

Article 2
This Decision shall take effect on 17 July 1987.

Done at Brussels, 17 July 1987.

For the Commission
COCKFIELD

Vice-President

() OJ No L 152, 12. 6. 1987, p. 32.
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