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1. Introduction

The 1951 Treaty establishing the European Coal and Steel Community (ECSC) and the
1957 Treaty establishing the European Economic Community (EEC) both contain rules on
government assistance to industry (State aid) which are applicable throughout the common
market.

This volume is a collection of the basic texts on State aid, showing how the Community
competition policy has developed in this area. It is a companion volume to the collection of
basic texts on EEC and ECSC antitrust law published by the Commission.

To provide as complete a picture as possible, the collection includes texts of different kinds,
which have not necessarily been published in the Official Journal and naturally also have
differing legal status.

It does not seek to be exhaustive, however, and some older texts are omitted where more
recent ones provide an accurate picture of how competition policy is applied.

This edition does not include the basic texts on State aid to agriculture (products listed in
Annex II to the EEC Treaty).






2. Provisions of the Treaties

2.1. Provisions of the EEC Treaty

Article 90

1. 1In the case of public undertakings and undertakings to which Member States grant
special or exclusive rights, Member States shall neither enact nor maintain in force any
measure contrary to the rules contained in this Treaty, in particular to those rules provided
for in Article 7 and Articles 85 to 94.

2. Undertakings entrusted with the operation of services of general economic interest or
having the character of a revenue-producing monopoly shall be subject to the rules
contained in this Treaty, in particular to the rules on competition, in so far as the
application of such rules does not obstruct the performance, in law or in fact, of the
particular tasks assigned to them. The development of trade must not be affected to such an
extent as would be contrary to the interests of the Community.

3. The Commission shall ensure the application of the provisions of this Article and shall,
where necessary, address appropriate directives or decisions to Member States.

Article 92

1. Save as otherwise provided in this Treaty, any aid granted by a Member State or
through State resources in any form whatsoever which distorts or threatens to distort
competition by favouring certain undertakings or the production of certain goods shall, in
so far as it affects trade between Member States, be incompatible with the common
market.

2. The following shall be compatible with the common market:

(a) aid having a social character, granted to individual consumers, provided that such aid
is granted without discrimination related to the origin of the products concerned;

(b) aid to make good the damage caused by natural disasters or exceptional occur-
rences;

(c) aid granted to the economy of certain areas of the Federal Republic of Germany
affected by the division of Germany, in so far as such aid is required in order to compensate
for the economic disadvantages caused by that division.
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3. The following may be considered to be compatible with the common market:

(a) aid to promote the economic development of areas where the standard of living is
abnormally low or where there is serious underemployment;

(b) aid to promote the execution of an important project of common European interest or
to remedy a serious disturbance in the economy of a Member State;

(c) aid to facilitate the development of certain economic activities or of certain economic
areas, where such aid does not adversely affect trading conditions to an extent contrary to
the common interest. However, the aids granted to shipbuilding as of 1 January 1957 shall,
in so far as they serve only to compensate for the absence of customs protection, be
progressively reduced under the same conditions as apply to the elimination of customs
duties, subject to the provisions of this Treaty concerning common commercial policy
towards third countries;

(d) such other categories of aid as may be specified by decision of the Council acting by a
qualified majority on a proposal from the Commission.

Article 93

1. The Commission shall, in cooperation with Member States, keep under constant review
all systems of aid existing in those States. It shall propose to the latter any appropriate
measures required by the progressive development or by the functioning of the common
market.

2. If, after giving notice to the parties concerned to submit their comments, the
Commission finds that aid granted by a State or through State resources is not compatible
with the common market having regard to Article 92, or that such aid is being misused, it
shall decide that the State concerned shall abolish or alter such aid within a period of time
to be determined by the Commission.

If the State concerned does not comply with this decision within the prescribed time, the
Commission or any other interested State may, in derogation from the provisions of
Articles 169 and 170, refer the matter to the Court of Justice direct.

On application by a Member State, the Council may, acting unanimously, decide that aid
which that State is granting or intends to grant shall be considered to be compatible with
the common market, in derogation from the provisions of Article 92 or from the regulations
provided for in Article 94, if such a decision is justified by exceptional circumstances. If, as
regards the aid in question, the Commission has already initiated the procedure provided
for in the first subparagraph of this paragraph, the fact that the State concerned has made
its application to the Council shall have the effect of suspending that procedure until the
Council has made its attitude known.

If, however, the Council has not made its attitude known within three months of the said
application being made, the Commission shall give its decision on the case.

12



3. The Commission shall be informed, in sufficient time to enable it to submit its
comments, of any plans to grant or alter aid. If it considers that any such plan is not
compatible with the common market having regard to Article 92, it shall without delay
initiate the procedure provided for in paragraph 2. The Member State concerned shall not
put its proposed measures into effect until this procedure has resulted in a final decision.

Article 94
The Council may, acting by a qualified majority on a proposal from the Commission, make
any appropriate regulations for the application of Articles 92 and 93 and may in particular
determine the conditions in which Article 93 (3) shall apply and the categories of aid
exempted from this procedure.

Article 77
Aids shall be compatible with this Treaty if they meet the needs of coordination of

transport or if they represent reimbursement for the discharge of certain obligations
inherent in the concept of a public service.

13



2.2. Provisions of the ECSC Treaty

Article 4

The following are recognized as incompatible with the common market for coal and steel
and shall accordingly be abolished and prohibited within the Community, as provided in
this Treaty:

(a) import and export duties, or charges having equivalent effect, and quantitative
restrictions on the movement of products;

(b) measures or practices which discriminate between producers, between purchasers or
between consumers, especially in prices and delivery terms or transport rates and con-
ditions, and measures or practices which interfere with the purchaser’s free choice of
supplier;

(c) subsidies or aids granted by States, or special charges imposed by States, in any form
whatsoever;

(d) restrictive practices which tend towards the sharing or exploiting of markets.

Article 54

The High Authority may facilitate the carrying out of investment programmes by granting
loans to undertakings or by guaranteeing other loans which they may contract.

With the unanimous assent of the Council, the High Authority may by the same means
assist the financing of works and installations which contribute directly and primarily to
increasing the production, reducing the production costs or facilitating the marketing of
products within its jurisdiction.

In order to encourage coordinated development of investment, the High Authority may, in
accordance with Article 47, require undertakings to inform it of individual programmes in
advance, either by a special request addressed to the undertaking concerned or by a decision
stating what kind and scale of programme must be communicated.

The High Authority may, after giving the parties concerned full opportunity to submit their
comments, deliver a reasoned opinion on such programmes within the framework of the
general objectives provided for in Article 46. If application is made by the undertaking
concerned, the High Authority must deliver a reasoned opinion. The High Authority shall
notify the opinion to the undertaking concerned and shall bring the opinion to the attention
of its government. Lists of such opinions shall be published.

If the High Authority finds that the financing of a programme or the operation of the
installations therein planned would involve subsidies, aids, protection or discrimination
contrary to this Treaty, the adverse opinion delivered by it on these grounds shall have the
force of a decision within the meaning of Article 14 and the effect of prohibiting the

14



undertaking concerned from drawing on resources other than its own funds to carry out the
programme.

The High Authority may impose on undertakings which disregard the prohibition referred
to in the preceding paragraph fines not exceeding the amounts improperly devoted to
carrying out the programme in question.

Article 95

In all cases not provided for in this Treaty where it becomes apparent that a decision or
recommendation of the High Authority is necessary to attain, within the common market in
coal and steel and in accordance with Article 5, one of the objectives of the Community set
out in Articles 2, 3 and 4, the decision may be taken or the recommendation made with the
unanimous assent of the Council and after the Consultative Committee has been
consulted.

Any decision so taken or recommendation so made shall determine what penalties, if any,
may be imposed.

If, after the end of the transitional period provided in the Convention on the Transitional
Provisions, unforeseen difficulties emerging in the light of experience in the application of
this Treaty, or fundamental economic or technical changes directly affecting the common
market in coal and steel, make it necessary to adapt the rules for the High Authority’s
exercise of its powers, appropriate amendments may be made; they must not, however,
conflict with the provisions of Articles 2, 3 and 4 or interfere with the relationship between
the powers of the High Authority and those of the other institutions of the Community.

The amendments shall be proposed jointly by the High Authority and the Council, acting
by an eight-ninths majority of its members, and shall be submitted to the Court for its
opinion. In considering them, the Court shall have full power to assess all points of fact and
of law. If as a result of such consideration it finds the proposals compatible with the
provisions of the preceding paragraph, they shall be forwarded to the Assembly and shall
enter into force if approved by a majority of three-quarters of the votes cast and two-thirds
of the members of the Assembly.

15
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3. Scrutiny by the Commission

3.1. Prior netification of State aid plans
and scrutiny by the Commission

Commission letter to Member States SG(81) 12740 dated 2 October 1981
Dear Sir,

1. Atrticle 93 (3) of the Treaty establishing the European Economic Community requires
Member States to inform the Commission of any plans to grant or alter aid, so as to enable
it to submit its comments in sufficient time.

2. To carry out an initial assessment of the plan notified, the Commission must complete
its investigation and consideration of the case within a period set at two months by the
Court of Justice of the European Communities. The Commission has itself set a shorter
time limit, of 30 working days, for individual cases of application of general schemes
already approved by it. Proposed measures may not be put into effect within these
periods.

3. The Commission has already set out the rules for the notification of aid plans, and the
procedures it applies internally, in a letter of § January 1977 (SG(77) D/122, attached). 1
would like to remind you of these rules, and to draw your attention particularly to the fact
that the periods mentioned above begin to run only from the date on which the
Commission receives a notification correctly made which can be considered complete.

(a) For a notification to be correctly made it is important:

(i) that it should refer expressly to Article 93 (3) (EEC Treaty) or to another Community
instrument requiring the notification;

(ii) that it should be sent to the Secretariat-General of the Commission, and not to the
responsible Commission department; however, individual cases of application of general
aid schemes already approved by the Commission should be notified direct to the
Directorate-General for Competition.

The Commission calculates the time available to it from the point at which the notification
is actually received by the Secretariat-General or the Directorate-General for Competition

as the case may be. To inform you of the point at which time starts to run the Commission
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will continue to send you an acknowledgment of receipt showing the relevant date, as it has
done in the past.

(b) A notification is incomplete when it does not contain all the information which the
Commission departments need in order to form an initial view of the compatibility of the
measure with the Treaty; the Commission then has 15 working days from the notification
to request further information. Time then begins to run only from the date on which such
further information is received. An acknowledgment of receipt is sent showing the relevant
date.

4. In seeking strict observance of these rules, the Commission’s sole concern is to facilitate
the procedure for prior notification and scrutiny of planned State aids, so that it can itself
observe the time limits to which it is subject, thus improving the procedural guarantees for
the benefit of Member States.

Yours faithfully ...
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Commission letter to Member States SG(89) D/5521 dated 27 April 1989
Dear Sir,

The Commission has repeatedly reminded Member States of their obligation under
Article 93 (3) of the EEC Treaty to notify it in sufficient time of any plans to grant aid. In
particular, it expressed its concern at the growing tendency of Member States to fail to fulfil
this obligation in its letters of 31 July 1980 (SG(80) D/9538) and 3 November 1983
(SG(83) D/13342). The gist of those letters was published in OJ C 252 of 30 September
1980, p. 2 and OJ C 318 of 24 November 1983, p. 3 respectively. The Commission considers
that a Member State has failed to fulfil its obligation to notify it where the process of
putting aid into effect has been initiated. By ‘ putting into effect’ it means not the action of
granting aid to the recipient but rather the prior action of instituting or implementing the
aid at a legislative level according to the constitutional rules of the Member State
concerned. Aid is therefore deemed to have been put into effect as soon as the legislative
machinery enabling it to be granted without further formality has been set up.

The above provisions form an integral part of the EEC Treaty, which all Member States
have undertaken to respect and which they must respect in full.

The Commission for its part is endeavouring to organize its departments in such a way as to
ensure that the plans of which it is notified are examined swiftly under its responsibility. In
this connection, it would remind you of its letter of 2 October 1981 on the formal
notification requirements and on the time-limits which it has set itself. The Commission
would also remind you of the letter which it sent to all Member States on 30 April 1987
concerning aid in respect of which the procedure laid down in Article 93 (2) of the EEC
Treaty had been initiated.

The Commission notes that, in 1987 and 1988 (first 11 months), the Irish Government made
a special effort to fulfil this obligation, having failed to do so in only four instances during
that period.

While expressing its satisfaction at this result, the Commission would be grateful if the
United Kingdom Government would in future fulfil its abovementioned obligations under

the Treaty in full.

Yours faithfully ...
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3.2. [Evaluation of aids of minor importance

Notification of an aid scheme of minor importance !

The Commission has decided to modify its decision of 19 December 1984 regarding the
evaluation of aids of minor importance as follows:

In principle the Commission will not object to aid schemes of minor importance notified
pursuant to Article 93 (3) EEC meeting the following criteria:

New aid schemes, excluding industrial sectors covered by specific Community policy
statements 2 as well as aids in the agricultural (as defined in Annex II of the EEC Treaty),
fishery, transport and coal sectors, where:

— the beneficiary enterprise does not employ more than 150 people, has an annual
turnover of not more than ECU 15 million,

and
— where the aid intensity does not exceed 7.5%,
or

— when the aid is designed to lead to job creation, it amounts to not more than ECU 3 000
per job created,

or
— when, in the absence of specific investment or job creation objectives the total volume of
aid a beneficiary may receive is not more than ECU 200 000.

The first criterion must be satisfied in all cases and at least one of the following three
criteria must be satisfied as well. All the above figures are before any calculations for tax
effects, i.e. gross.

Member States must ensure that the beneficiary does not receive more aid than allowed by
the above criteria for the same project through repeated notification of aid schemes meeting
these criteria or such schemes being added to any other aids under general, regional or
sectoral aid schemes.

Such aids may be paid on a national, regional or local basis.

All aids to exports in intra-Community trade or operating aids are excluded from the
procedure.

10J C 40, 20.2.1990.
2 Presently steel, shipbuilding, synthetic fibres and motor vehicles.
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Existing aid schemes, which the Commission has previously approved, where there is a
proposed:

— prolongation over time without increase in budgetary resources,

— increase in budget available up to 20% of original sum but no prolongation,

— prolongation over time with budget increases up to 20% of original sum,

— where the Member State operating the scheme proposes modifications tightening the

criteria of application.

A simplified form for notification to be used for both new and existing schemes is set out
below.

The Commission will decide on proposals within 20 working days.

hadhadiadien

3.2.

3.3.

3.4.

Member State: ...
Title of scheme:
Is it a new scheme?

. Level at which scheme administered:

— central government:
— region:
— land:
 OTRETY sttt
Is it:
— a general scheme?
for what purpose(s)? (e.g. R&D, innovation, environment, energy conservation,
BLC.) oottt

-— a regional scheme?
for which area(s)? ...
— a sectoral (industry-specific) scheme?
for which sector(s)?

Form of aid (specify conditions):
— grant
— soft loan
— interest subsidy
— tax relief
— loan guarantee
— OLher ..
Budget ... .

21



3.5.
3.6.

3.7.

22

Duration

Beneficiaries of aid

— firms employing up to ... persons (maximum 150) and having an annual
turnover of up to ..o (maximum ECU 15 million)

Scale of aid

3.7.1. If the aid is for investment, what is its intensity? ........ (maximum: 7.5% of the

investment cost)
3.7.2. If the aid is to stimulate employment, what is the maximum amount of aid per

job created?
(maximum ECU 3 000).
3.7.3. What is the maximum amount of aid per firm? ... (maximum:
ECU 200 000).

In the case of an existing scheme

— When was the scheme notified to the Commission?
— When was it approved by the Commission?
— How is the scheme to be amended (prorogation, duration, budget, etc.)? ...

Remarks

Action proposed by DG IV (to the left blank)




3.3. Commission Directive 80/723/EEC! of 25 June 1980 on the
transparency of financial relations between Member States and
public undertakings

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community, and in
particular Article 90 (3) thereof,

Whereas public undertakings play a substantial role in the national economy of the Member
States;

Whereas the Treaty in no way prejudices the rules governing the system of property
ownership in Member States and equal treatment of private and public undertakings must
therefore be ensured;

Whereas the Treaty requires the Commission to ensure that Member States do not grant
undertakings, public or private, aids incompatible with the common market;

Whereas, however, the complexity of the financial relations between national public
authorities and public undertakings tends to hinder the performance of this duty;

Whereas a fair and effective application of the aid rules in the Treaty to both public and
private undertakings will be possible only if these financial relations are made transpar-
ent;

Whereas such transparency applied to public undertakings should enable a clear distinction
to be made between the role of the State as public authority and its role as proprietor;

Whereas Article 90 (1) confers certain obligations on the Member States in respect of public
undertakings; whereas Article 90 (3) requires the Commission to ensure that these
obligations are respected, and provides it with the requisite means to this end; whereas this
entails defining the conditions for achieving transparency;

Whereas it should be made clear what is to be understood by the terms ° public authorities’
and ‘public undertakings’;

Whereas public authorities may exercise a dominant influence on the behaviour of public
undertakings not only where they are the proprietor or have a majority participation but
also by virtue of powers they hold in management or supervisory bodies as a resuit either of
the rules governing the undertaking or of the manner in which the shareholdings are
distributed;

' OJ L 195, 29.7.1980.
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Whereas the provision of public funds to public undertakings may take place either directly
or indirectly; whereas transparency must be achieved irrespective of the manner in which
such provision of public funds is made; whereas it may also be necessary to ensure that
adequate information is made available as regards the reasons for such provision of public
funds and their actual use;

Whereas Member States may through their public undertakings seek ends other than
commercial ones; whereas in some cases public undertakings are compensated by the State
for financial burdens assumed by them as a result; whereas transparency should also be
ensured in the case of such compensation;

Whereas certain undertakings should be excluded from the application of this Directive by
virtue either of the nature of their activities or of the size of their turnover; whereas this
applies to certain activities which stand outside the sphere of competition or which are
already covered by specific Community measures which ensure adequate transparency, to
public undertakings belonging to sectors of activity for which distinct provision should be
made, and to those whose business is not conducted on such a scale as to justify the
administrative burden of ensuring transparency;

Whereas this Directive is without prejudice to other provisions of the Treaty, notably
Articles 90 (2), 93 and 223;

Whereas, the undertakings in question being in competition with other undertakings,
information acquired should be covered by the obligation of professional secrecy;

Whereas this Directive must be applied in close cooperation with the Member States, and
where necessary be revised in the light of experience,

HAS ADOPTED THIS DIRECTIVE:

Article 1

The Member States shall ensure that financial relations between public authorities and
public undertakings are transparent as provided in this Directive, so that the following
emerge clearly:

(a) public funds made available directly by public authorities to the public undertakings
concerned ;

(b) public funds made available by public authorities through the intermediary of public
undertakings or financial institutions;

(c) the use to which these public funds are actually put.
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Article 2

For the purpose of this Directive:

— ‘public authorities’ means:
the State and regional or local authorities,

— ‘public undertakings’ means:
any undertaking over which the public authorities may exercise directly or indirectly a
dominant influence by virtue of their ownership of it, their financial participation
therein, or the rules which govern it.

A dominant influence on the part of the public authorities shall be presumed when these
authorities, directly or indirectly in relation to an undertaking:

(a) hold the major part of the undertaking’s subscribed capital;

or

(b) control the majority of the votes attaching to shares issued by the undertakings;
or

(c) can appoint more than half of the members of the undertaking’s administrative,
managerial or supervisory body.

Article 3

The transparency referred to in Article 1 shall apply in particular to the following aspects of
financial relations between public authorities and public undertakings:

(a) the setting-off of operating losses,
(b) the provision of capital,
(¢) non-refundable grants, or loans on privileged terms,

(d) the granting of financial advantages by forgoing profits or the recovery of sums
due,

(e) the forgoing of a normal return on public funds used,
(f) compensation for financial burdens imposed by the public authorities.

Article 4

This Directive shall not apply to financial relations between the public authorities and

(a) public undertakings, as regards services the supply of which is not liable to affect trade
between Member States to an appreciable extent;

(b) public undertakings, as regards activities carried on in any of the following areas:

— water and energy, including in the case of nuclear energy the production and enrichment
of uranium, the re-processing of irradiated fuels and the preparation of materials
containing plutonium,
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— posts and telecommunications,
— transport;

(c) public credit institutions;

(d) public undertakings whose turnover excluding taxes has not reached a total of ECU
40 million during the two financial years preceding that in which the funds referred to in
Article 1 are made available or used.

Article 5

1. Member States shall ensure that information concerning the financial relations referred
to in Article 1 be kept at the disposal of the Commission for five years from the end of the
financial year in which the public funds were made available to the public undertakings
concerned. However, where the same funds are used during a later financial year, the
five-year time-limit shall run from the end of that financial year.

2. Member States shall, where the Commission considers it necessary so to request, supply
to it the information referred to in paragraph 1, together with any necessary background
information, notably the objectives pursued.

Article 6

1. The Commission shall not disclose such information supplied to it pursuant to
Article 5 (2) as is of a kind covered by the obligation of professional secrecy.

2. Paragraph 1 shall not prevent publication of general information of surveys which do
not contain information relating to particular public undertakings to which this Directive
applies.

Article 7

The Commission shall regularly inform the Member States of the results of the operation of
this Directive.

Article 8

Member States shall take the measures necessary to comply with the Directive by
31 December 1981. They shall inform the Commission thereof.

Article 9

This Directive is addressed to the Member States.

Done at Brussels, 25 June 1988.
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3.4. Commission Directive 85/413/EEC! of 24 July 1985
amending Directive 80/723/EEC on the transparency
of financial relations between Member States
and public undertakings

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community, and in
particular Article 90 (3) thereof,

Whereas Article 4 (b) and (c) of Commission Directive 88/723/EEC? excludes from its
scope public undertakings carrying on activities in the sectors of water and energy, posts
and telecommunications, transport and public credit institutions;

Whereas public undertakings operating in these sectors play an important role in the
economies of the Member States; whereas the need for transparency of financial relations
between the Member States and public undertakings in certain sectors previously excluded
has proved greater than before in view of developments in the competitive situation in the
sectors concerned and the progress made towards closer economic integration;

Whereas equal treatment of public and private undertakings must also be ensured in these
sectors; whereas in particular transparency of financial relations between the Member
States and public undertakings in these sectors must be established for the same reasons and
to the same extent as for the undertakings covered by Directive 88/723/EEC;

Whereas the Commission is required by the Treaty to ensure that Member States do not
grant undertakings, whether public or private, in the said sectors aids incompatible with the
common market;

Whereas the Commission advised the Member States when notifying Directive 80/723/EEC
to them that the exclusion of these sectors was only temporary;

Whereas by virtue of Article 232 (1) of the EEC Treaty the provisions of that Treaty shall
not affect those of the ECSC Treaty; whereas the ECSC Treaty contains special provisions
governing the obligations of Member States as far as public undertakings and aid are
concerned; whereas Article 90 of the EEC Treaty is therefore inapplicable to public
undertakings carrying on activities coming under the ECSC Treaty;

Whereas by virtue of Article 232 (2) of the EEC Treaty the provisions of that Treaty shall
not derogate from those of the Euratom Treaty, but whereas the latter does not contain any
special provisions on public undertakings or aid; whereas Article 90 of the EEC Treaty
therefore applies to the nuclear energy field;

! OJ L 229, 28.8.1985.
2 OJ L 195, 29.7.1980.
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Whereas the transparency of the Member States’ financial relations with public undertak-
ings in the rail, road and inland waterway transport sectors is already regulated to a
considerable extent by legislation enacted by the Council; whereas this Directive is without
prejudice to that legislation;
\

Whereas Directive 80/723/EEC contains provisions, particularly in Articles 3 and 5, which
may facilitate the Commission’s task in meeting the obligations it has assumed under the
said Council legislation, in particular as regards the preparation of periodical reports on the
performance of those public undertakings;

Whereas the scope of Directive 80/723/EEC should therefore be extended to cover all the
transport sector;

Whereas Member States’ financial relations with credit institutions belonging to the public
sector are also covered by this Directive; whereas, however, the Directive should not apply
to Member States’ relations with central banks which are responsible for the conduct of
monetary policy;

Whereas public authorities often deposit short-term funds with public credit institutions on
normal commercial terms; whereas such deposits do not confer special advantages on the
credit institutions and should therefore not be covered by the Directive;

Whereas the economic importance of credit institutions does not depend on their turnover
but on their balance-sheet total; whereas the threshold laid down in Article 4 (d) of
Directive 80/723/EEC should therefore be set as far as credit institutions are concerned by
reference to that criterion,

HAS ADOPTED THIS DIRECTIVE:

Article 1
Article 4 of Directive 80/723/EEC is hereby replaced by the following:
‘Article 4

“This Directive shall not apply to financial relations between the public authorities and:

(a) public undertakings, as regards services the supply of which is not liable to affect trade
between Member States to an appreciable extent;

(b) central banks and the Institut Monétaire Luxembourgeois;

(c) public credit institutions, as regards deposits of public funds placed with them by
public authorities on normal commercial terms;

(d) public undertakings whose total turnover before tax over the period of the two
financial years preceding that in which the funds referred to in Article 1 are made available
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or used has been less than ECU 40 million. However, for public credit institutions the
corresponding threshold shall be a balance-sheet total of ECU 800 million’.

Article 2

Member States shall take the necessary measures to comply with this Directive by 1 January
1986. They shall inform the Commission thereof.

Article 3
This Directive is addressed to the Member States.

Done at Brussels, 24 July 1985.
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3.5. Application of Articles 92 and 93 of the EEC Treaty
to public authorities’ holdings

Bulletin EC 9-1984
Public authorities’ holdings in company capital
The Commission’s position

The Commission has sent Member States a paper explaining its general approach to the
acquisition of shareholdings by the public authorities and setting out Member States’
obligations in the field:

‘Public holding’ means a direct holding of central, regional or local government, or a direct
holding of financial institutions or other national, regional or industrial agencies ! which are
funded from State resources within the meaning of Article 92 (1) of the EEC Treaty, or over
which central, regional or local government exercises a dominant influence.

The Commission has already had occasion in the past to consider the question of public
holdings in company capital from the angle of policy on State aids; in most cases, in view of
the particular circumstances, it has regarded them as constituting State aids. This position is
spelt out clearly in the steel and shipbuilding codes.

The steel code states that ‘the concept of aid includes ... any aid elements contained in the
financing measures taken by Member States in respect of the steel undertakings which they
directly or indirectly control and which do not count as the provision of equity capital
according to standard company practice in a market economy’ (Commission Decision
No 2320/81/ECSC of 7 April 1981 establishing Community rules for aids to the steel
industry: 2 recital II, last paragraph, and Article 1). Pursuant to that Decision the
Commission has usually regarded any contribution of capital to companies as State aid.

The shipbuilding code contains a formula identical to the one in the steel code (Council
Directive No 81/363/EEC of 28 April 1981 on aid to shipbuilding:? last recital and
Article 1 (e)).

1. The Treaty establishes both the principle of impartiality with regard to the system of
property ownership (Article 222) and the principle of equality between public and private
undertakings. This means that Commission action may neither penalize nor favour public
authorities which provide companies with equity capital. Nor is it for the Commission to

! This includes public undertakings as defined in Article 2 of Commission Directive 80/723/EEC of
25 June 1980 on the transparency of financial relations between Member States and public
undertakings (OJ L 195, 29.7.1980).

2 OJ L 228, 13.8.1981.

3 OJ L 137, 23.5.1981.
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express any opinion as to the choice companies make between methods of financing — loan
or equity — whether the funds are of private or public origin.

Where, applying the guidelines laid down in this paper, it is apparent that a public authority
which injects capital by acquiring a holding in a company is not merely providing equity
capital under normal market economy conditions, the case has to be assessed in the light of
Atrticle 92 of the EEC Treaty.

2. Four types of situation can be distinguished in which public authorities may have
occasion to acquire a holding in the capital of companies:

(a) the setting up of a company,
(b) partial or total transfer of ownership from the private to the public sector,

(c) in an existing public enterprise, injection of fresh capital or conversion of endowment
funds into capital,

(d) in an existing private-sector company, participation in an increase in share capital.

3. On this basis four cases can be distinguished:

3.1. Straightforward partial or total acquisition of a holding in the capital of an existing
company, without any injection of fresh capital, does not constitute aid to the company.

3.2. Nor is State aid involved where fresh capital is contributed in circumstances that
would be acceptable to a private investor operating under normal market economy
conditions. This can be taken to apply:

(i) where a new company is set up with the public authorities holding the entire capital or
a majority or minority interest, provided the authorities apply the same criteria as
provider of capital under normal market economy conditions;

(ii) where fresh capital is injected into a public enterprise, provided this fresh capital
corresponds to new investment needs and to costs directly linked to them, that the
industry in which the enterprise operates does not suffer from structural overcapacity
in the common market, and that the enterprise’s financial position is sound;

(iii) where the public holding in a company is to be increased, provided the capital injected
is proportionate to the number of shares held by the authorities and goes together with
the injection of capital by a private shareholder; the private investor’s holding must
have real economic significance;

(iv) where, even though the holding is acquired in the manner referred to in either of the
last two indents of section 3.3 below, it is in a small or medium-sized enterprise which
because of its size is unable to provide adequate security on the private financial
market, but whose prospects are such as to warrant a public holding exceeding its net
assets or private investment;

(v) where the strategic nature of the investment in terms of markets or supplies is such that
acquisition of a shareholding could be regarded as the normal behaviour of a provider
of capital, although profitability is delayed;
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(vi) where the recipient company’s development potential, reflected in innovative capacity
from investment of all kinds, is such that the operation may be regarded as an
investment involving a special risk but likely to pay off ultimately.

3.3. On the other hand, there is State aid where fresh capital is contributed in
circumstances that would not be acceptable to a private investor operating under normal
market economy conditions.

This is the case:

(i) where the financial position of the company, and particularly the structure and volume
of its debt, is such that a normal return (in dividends or capital gains) cannot be
expected within a reasonable time from the capital invested,

(ii) where, because of its inadequate cash flow if for no other reason, the company would
be unable to raise the funds needed for an investment programme on the capital
market;

(iii) where the holding is a short-term one, with duration and selling price fixed in advance,
so that the return to the provider of capital is considerably less than he could have
expected from a capital market investment for a similar period;

(iv) where the public authorities’ holding involves the taking over or the continuation of all
or part of the non-viable operations! of an ailing company through the formation of a
new legal entity;

(v) where the injection of capital into companies whose capital is divided between private
and public shareholders makes the public holding reach a significantly higher level than
originally and the relative disengagement of private shareholders is largely due to the
companies’ poor profit outlook;

(vi) where the amount of the holding exceeds the real value (net assets plus value of any
goodwill or know-how) of the company, except in the case of companies of the kind
referred to in the fourth indent of section 3.2. above.

3.4. Some acquisitions may not fall within the categories indicated in sections 3.2 and 3.3
so that it cannot be decided from the outset whether they do or do not constitute State
aids.

In certain circumstances, however, there is a presumption that there is indeed State aid.
This is the case where:

(i) the authorities’ intervention takes the form of acquisition of a holding combined with
other types of intervention which need to be notified pursuant to Article 93 (3);

(1i) the holding is taken in an industry experiencing particular difficuities, without the
circumstances being covered by section 3.3; accordingly, where the Commission finds
that an industry is suffering from structural overcapacity and even though most such
cases will be within the scope of section 3.3, it may consider it necessary to monitor all
holdings in that industry, including those coming under section 3.2.

I Excluding the straightforward takeover of the assets of a company which has become insolvent or
gone into liquidation.
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3)

4. Leaving aside the fact that the Commission has at all times the right to request
information from the Member States case by case, the obligations devolving on Member
States in the light of the Commission’s practice to date and the approach outlined here
should be set out anew and specified in detail.

4.1. In the case referred to at 3.1, there is no need to place any particular obligations on
Member States.

4.2. In the cases referred to at 3.2, the Commission would ask Member States to inform it
retrospectively by means of regular, and normally annual, reports on holdings acquired by
financial institutions and directly by public authorities. The information given should
include the following at least, possibly as part of the financial institutions’ reports:

(i) name of the institution or authority which acquired the holding,
(ii) name of the company involved,

(iii) amount of the holding,

(iv) capital of the company before the holding was acquired,

(v) industry in which the company operates,

(vi) number of employees.

4.3. As regards the cases referred to in section 3.3, since these do constitute State aids,
Member States are required to notify the Commission pursuant to Article 93 (3) of the EEC
Treaty before they are put into effect.

4.4. With regard to the cases referred to in section 3.4 in which it is not clear from the
outset whether or not they involve State aid, Member States should inform the Commission
retrospectively by means of regular and normally annual reports in the manner described in
section 4.2.

In cases of the kind described in section 3.4 where there is a presumption of State aid, the
Commission should be informed in advance. On the basis of an examination of the
information received, it will decide within 15 working days whether the information should
be regarded as notification for the purposes of Article 93 (3) of the EEC Treaty.

4.5. Without prejudice to the Commission’s right to ask for information on specific cases,
the obligation to supply regular retrospective information only applies to shareholdings in
companies where one of the following thresholds is exceeded:

(i) balance-sheet total: ECU 4 million,
(ii) net turnover: ECU 8 million,

(iii) number of employees: 250
The Commission may review these thresholds in the light of future experience.
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5. Member States also use certain forms of intervention which, while not having all the
features of a capital contribution in the form of acquisition of a public holding, resemble
this sufficiently to be treated in the same way. This is the case notably with capital
contributions taking the form of convertible debenture loans or of loans where the financial
yield is at least in part dependent on the company’s financial performance.

The criteria in section 3 also apply in respect of these forms of intervention, and Member
States are under the obligations set out in section 4.

6. In certain cases the Commission has authorized aid measures which also include the
acquisition of holdings in certain circumstances. The various procedural clauses in the
authorization decisions are not affected by the provisions in this paper.

7. This paper also applies to holdings in agricultural undertakings. It may be adapted to

take account of any new circumstances arising from the accession of new Member
States.
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3.6. Aids granted illegally

Commission communication !

Article 93 (3) of the EEC Treaty provides that any plans to grant or alter aid are to be
notified before implementation to the Commission in sufficient time to enable it to submit
its comments and, if necessary, initiate in respect of the proposed measure the administra-
tive procedure provided for in Article 93 (2). Initiation of that procedure has suspensory
effect and the national measure in question may not be implemented unless and until the
Commission approves it.

According to the interpretation of this provision given by the Court of Justice in its
judgment of 11 December 1973, 2 the purpose is to prevent aid that is contrary to the Treaty
being brought into operation by giving the Commission a period of time for reflection and
investigation, which the Court put at two months and the Commission itself reduced to
30 working days where specific instances were involved (this period to be regarded as the
preliminary phase of the procedure), to enable it to form an initial opinion as to the full or
partial conformity of plans notified to it with the Treaty. According to the Court this means
that the prohibition contained in the last sentence of Article 93 (3) on putting proposed
measures into effect until the procedure provided therein has resulted in a final decision is
operative already throughout the preliminary phase of the procedure.

As there is no provision for any exception concerning the obligation to inform the
Commission ‘in sufficient time’, Member States cannot evade this obligation, even if they
consider that the measures they plan do not have all the characteristics described in
Article 92 (1) or that they are compatible with the common market within the meaning of
Article 93 (2). Consequently, if Member States do not inform the Commission of their plans
to grant new aid or alter existing aid, or if the notification is late, i.e. outside the period
regarded as adequate for an initial investigation, they infringe the rules of procedures laid
down in Article 93 (3). They also fail to fulfil their obligation under the last sentence of
Article 93 (3), as interpreted by the Court if, without notifying the Commission, they put
aid into effect or alter aid or if, where notification has been given, they put the proposed
measure into effect before expiry of the period allotted the Commission for reflection or if,
where the Commission has initiated the procedure involving the two parties provided for in
Article 93 (2), they put the proposed measure into effect before the final decision. In such
cases the aid is illegal in relation to Community law from the time that it comes into
operation. The situation produced by such failure to fulfil obligations is particularly serious
where, by reason of their substance, the aid measures in question are prohibited under
Article 92 of the Treaty and the illegal aid has already been paid to recipients. Here the aid
has given rise to effects that are regarded as being incompatible with the common
market.

' QJ C 318, 24.11.1983.

2 Court of Justice of the European Communities, 11 December 1973 Lorenz v Federal Republic of
Germany Case 120/73 (1973 Court Reports, p. 1471 et seq., but also Cases 121/73, 122/73 and
141/73).
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The Commission has not failed to remind Member States repeatedly of their obligations
under Article 93 (3), most recently in the letter it sent them on 31 July 1980, the gist of
which was published in the Official Journal of the European Communities.' The communi-
cation published in the Official Journal states that ‘the Commission has decided to use all
measures at its disposal to ensure that Member States’ obligations under Article 93 (3) are
respected ’.

In spite of this formal reminder and the numerous other reminders it has had occasion to
deliver in connection with aids under examination, the Commission is obliged to note that
illegal aid grants are becoming increasingly common, i.e. aids incompatible with the
common market granted without the obligations laid down in Article 93 (3) having been
fulfilled. This is why the Commission has decided to use all measures at its disposal to
ensure that Member States’ obligations under Article 93 (3) are fulfilled; this includes
requiring Member States (a possibility given it by the Court of Justice in its judgment of
12 July 1983 in Case 70/72) to recover aid granted illegally from recipients and, in the
agricultural sector, refusing to make EAGGF advance payments or to charge expenditure
relating to national measures that directly affect Community measures to the EAGGF
budget.

The Commission therefore wishes to inform potential recipients of State aid of the risk
attaching to any aid granted them illegally, in that any recipient of an aid granted illegally,
i.e. without the Commission having reached a final decision, may have to refund the aid.

Whenever it becomes aware that aid measures have been adopted by a Member State
without the obligations under Article 93 (3) having been fulfilled, the Commission will
publish a specific notice in the Official Journal warning potential aid recipients of the risk
involved.

The Commission also wishes to point out that the Court stated in its judgment of 19 June
1973 in Case 77/72 that ‘in respect of plans to grant new aids or alter existing aids, the last

sentence of Article 93 (3) lays down procedural criteria amenable to assessment by the
national courts’.

1 OJ C 252, 30.9.1980.
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3.7. State guarantees

Commission letter to Member States SG(89) D/4328 dated 5 April 1989
Dear Sir,

The Commission has the honour to inform you of its decision to examine in future State
guarantees under the following conditions.

It regards all guarantees given by the State directly or given by State’s delegation through
financial institutions as falling within the scope of Article 92 (1) of the EEC Treaty.

Each case of the granting of State guarantees has to be notified under Article 93 (3) of the
EEC Treaty whether the granting is done in application of an existing general guarantee
scheme or in application of a specific measure.

The Commission will accept the guarantees only if their mobilization is contractually linked
to specific conditions which may go as far as the compulsory declaration of bankruptcy of
the benefiting undertaking or any similar procedure. These conditions will have to be agreed
at the initial, and only, examination by the Commission of the proposed guarantee/State aid
within the normal procedures of Articles 93 (3), at the granting stage.

Should the occasion arise that a Member State wants to mobilize the guarantee under
different conditions than those initially agreed at the granting stage, the Commission will
then consider the mobilization of the guarantee as creating a new aid which has to be
notified under Article 93 (3) of the EEC Treaty.

From the point of view of controlling the effect of guarantees on competition and
intra-Community trade, the Commission believes that the above decision will enable it to be
in a position where it can prevent large amounts of State aid with possibly high intensity
being granted to certain undertakings at the mobilization level of guarantees.

Yours faithfully ...
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Commission letter to Member States SG(89) D/12772 dated 12 October 1989
Dear Sir,

By letter dated 5 April 1989, I sent you a Commission communication concerning State
guarantees.

Several Member States have since told the Commission that the communication appears to
oblige Member States to notify all cases where a guarantee is given. I should therefore like
to make it clear that the Commission intends only to examine schemes establishing
guarantees and not every case in which a guarantee is granted under the scheme, except
where a guarantee is granted outside a scheme.

As specified in the communication, the Commission will approve the award of guarantees
only if it is contractually subject to specific conditions. If the latter are correctly provided
for in the schemes, the Commission will accept such awards without prior notification.

Yours faithfully ...
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4. EEC Treaty policy on categories of aid !

4.1. Frameworks on sectoral aid schemes

General principles

Communication to the Council on Commission policy on sectoral aid schemes
(COM(78) 221 final — May 1978)

(The following text is an extract from a communication of the Commission of May 1978.
Certain passages which are no longer relevant are not reproduced. This text is of obvious
general interest but it does not take into account recent developments, for example in the
control of the cumulation of aids granted for different purposes.)

The Commission’s policy towards sectoral aid schemes
Introduction

The economic crisis, with the resultant high levels of unemployment and slow growth, could
lead to the danger of a drift towards protectionism, both internally within the common
market through the growth in number and intensity of State aids, as well as externally.
While State aids have a role to play in securing an orderly adjustment to new economic
structures viable on a world-wide basis in the longer term, their use to preserve the status
quo will serve only to hinder the adjustments to Community industries that are necessary to
secure the economic and social future of the Community.

General principles

The Treaty lays down the basic principle of the incompatibility of State aids with the
common market (Article 92 (1) EEC), implementing Article 3 (f) of the EEC Treaty, which
provides for the institution of a system ensuring that competition in the common market is
not distorted. It also provides for derogations in favour of certain categories of aid

! Transport and fisheries excluded.
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(Article 92 (2) and (3) EEC) and places responsibility for the management of the application
of these derogations on the Commission.

There are three undeniable reasons for adhering to this system:

— the customs union would be quite useless and would collapse if Member States could
invalidate it by granting aids;

— the common market makes little sense unless businesses tackle the market on the
strength of their own resources without any aid to distort competition between them,
except where such aid is clearly justified in the general interest of the Community;

— lastly, and as a corollary, a system which leaves the field open for competition and does
not allow aids to interfere with the optimum distribution of production factors is
essential to economic and social progress.

This does not, however, mean that a restrictive attitude must be adopted towards aids
designed to remedy situations in which market conditions:

— obstruct progress towards certain economic and social objectives;

— or permit these objectives to be achieved only within unacceptable time-limits or with
unacceptable social repercussions;

— or intensify competition to such an extent that it risks destroying itself.

The Commission considers that aid should be authorized when it is needed to correct
serious regional imbalances, to encourage or speed up necessary changes or developments in
certain industries, to enable for social reasons a smooth adjustment of certain activities or
to neutralize, at least temporarily, the distortion of competition due to action outside the
Community.

The objectives, forms, and conditions of such aids, whose justification is that they facilitate
the orderly development of Community structures, do not conflict with the general
objectives quoted in 3.1 above. It therefore follows that such aid must not be given if the
need for it is not clearly established, or merely to preserve the status quo, nor has an
excessively destructive effect on competition, or transfers difficulties unduly from one
Member State to another.

The European Council, conscious of this situation, at its meeting in Copenhagen on 7 and
8 April 1978 underlined the need to re-establish the competitiveness of industries in
difficulties and stated that this remained the chief object for the policy of Member States in
this field. In this context the European Council emphasized the need to overcome the grave
problems posed by structural overcapacity in many industries and the need to promote an
industrial structure which would face up to world-wide competition.

General applications

The Treaty rules are not a static instrument but give the Commission a flexibility to accept
the realities of the situation at both Community and Member State level. Given the
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conditions of the past few years, a certain multiplication of sectoral aids, particularly in the
Member States with economic structures less well adapted to the new situation in the world
economy, is seen as an inevitable reaction to the pressure to which their economies are
subject, bearing in mind particularly the social pressures created by limited growth and
rising unemployment.

In determining its position on individual aid proposals the Commission has developed a
number of basic criteria:

In the context of changing economic and social situations to ensure that the Community
dimension is taken into account within the actions of Member States; in particular that
action is taken only where there is real need, that that action will lead to a restoration of
long-term viability and that all these actions will give added efficacity to the economic,
social and regional policies of the Community. State aids should seek to solve long-term
problems and not to preserve the status quo or put off decisions and changes which are
inevitable. In balancing the Community and national interests, the Commission endeavours
to ensure that industrial problems and unemployment are not transferred from one Member
State to another.

The Commission accepts that the need to adapt structures should be qualified by taking
into account the short-term social costs involved. Time is necessary for adjustment. While
State aids should not be used simply to preserve existing structures, limited use of resources
to ameliorate the social and economic costs of change, for example, in the form of rescue
operations or even controlled operating aids for a strictly limited period (crisis measures),
can be accepted.

The intensity of aid given should be proportionate to the problem it is sought to resolve. In
this respect problems, whether regional or industrial, should be overcome with a minimum
disturbance to competition and respect for the difficulties which have to be solved in each
Member State.

Moreover, the Commission is also concerned to ensure that proposed aid measures should
be degressive (e.g. in the rate and/or amount of aid); limited in time; and clearly linked to
objectives for restructuring of the sector concerned.

The principles of competition laid down in the Treaty limit the initiatives that the
Commission can take in the field of State aids and determine the role of the Commission in
handling cases of State aid, which is principally to react to the initiatives envisaged by
Member States.

Therefore, the principal method of operation of the Commission is a case-by-case
examination of proposals from Member States to grant aid. Such proposals, if their
economic impact can be judged in advance, are considered in the light of the provisions of
the Treaty and in particular the derogations of Article 92 (3) of the EEC Treaty. If, as is the
case in most general aid schemes, it is not possible initially to judge the effect of an aid
proposal, the Commission will review the individual cases of application of the aid in
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question in the light of the general principles outlined above. This examination will include
the application of the principles defined in any framework for aid to specific sectors.

The Commission does not systematically define a priori such general principles to be
followed by Member States because of the danger of generalizing the use of the aids within
Member States even where they are not strictly necessary and the inflexibility which would
result, as such frameworks cannot take into account the specific characteristics of the
industry concerned in each Member State. However, in cases where it has become evident
that an industry faces a situation of particular difficulty throughout the Community, or
shall face such difficulties, it is possible to develop certain guidelines which indicate the
policy the Commission will pursue in matters of subsidies for this industry. Such guidelines
have been developed in particular in cases where industries are in crisis, for example,
textiles, shipbuilding and steel, under the rules of the ECSC, or because particular industries
are growth points which should be stimulated in the common interest. In other areas where
Member States face problems of a similar nature or intensity, for example, regional aid and
aid for the environment, the Commission has also developed this kind of framework.

The Commission has to take into account also the sectoral effects of certain other types of
aid given, for example, aids for regional development or social purposes, such as
employment aids. The Commission has applied restrictions when necessary (see point 13
below).

Policy in specific sectors

Acting within the above policy, the Commission has approached equally the problems
created by industries in crisis as well as those where the problem is growth. The former
group has concerned shipbuilding (four successive Council Directives on aid), textiles
(general principles on aid first elaborated in 1971 and refined and extended in 1976),
man-made fibres (proposal of appropriate measures under Article 93 (1)) and steel (general
principles were proposed to Member States in April 1977 and a proposal for a Decision
under Article 95 ECSC sent to the Council and the Consultative Committee in
May 1978).

The Commission’s approach in the case of industries in crisis cited above has been based on
certain common principles. The Commission has recognized that the crisis in these
industries has threatened either a disorderly rundown of their activities with serious adverse
consequences for employment in general, or a series of interventions by Member States
designed to protect their industries, possibly by transferring difficulties to other Member
States, with aid levels being fruitlessly bid up at substantial cost to all Member States. The
general purpose of the Commission’s initiatives has been to avoid both of these undesirable
eventualities and at the same time to encourage the establishment of industries able to
compete freely on the world market. To these ends it has accepted the justification for aids
where these have facilitated adaptation to the new market conditions in an orderly manner.
Such adaptations require (a) either an actual reduction in capacity or the avoidance of
undesirable increases in capacity; and (b) the restoration of the competitiveness of
Community industry.
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In more concrete terms this has led to the specification of the following principles in these

initiatives:

— aids should not be given where their sole effect would be to maintain the status quo.
Production aids as such are therefore in principle inadmissible, unless firstly they are
conditional on action by the recipient which will facilitate adjustment (e.g. restructuring
programmes); and secondly they are limited in time;

— similarly, rescue measures have been recognized as necessary to provide a breathing
space while longer term solutions to an enterprise’s difficulties are worked out; so as not
to frustrate any required capacity reductions, such rescue measures should be limited to
cases where they are required to cope with acute social problems;

— aids for investment should not result in capacity increases, since it is a common feature
of the industries concerned that capacity is excessive. (The Commission has sought in
certain instances to apply this criterion in the case of regional aids—a point discussed in
paragraph 13 below.)

As far as concerns industrial growth sectors, the Commission, while it is in principle
positively disposed to their stimulation, emphasizes in its decisions the benefits to be
obtained from Community-wide cooperation in such actions. The principal competitive
problems facing the Community come from States outside the Community, in particular
those highly industrialized and/or technically advanced. The Commission has encouraged
Member States to promote an active policy of development in the fields of computer
technology, electronics, acronautics, particularly by general promotion of research and
development. It has raised no objections therefore to the use of State aids to attain these
objectives.

In this context, mention should be made also of the favourable position the Commission
has adopted to proposals to promote the availability of finances for the creation of new
undertakings and the development of small and medium-sized enterprises.

In considering its policy on sectoral aid schemes, the Commission has also taken into
account the sectoral effects of other types of aids. In particular:

— Aids to employment. The Commission has distinguished between aids designed to
promote new work places and those designed to maintain existing jobs. In regard to the
latter it has considered that if such aids are concentrated on sectors which face acute
difficulties in all Member States and are not associated with substantial plans for
reorganization, their granting will lead not to the solution of the social and industrial
difficulties, but to their transfer to other Member States. For these reasons it has
recently imposed important restrictions on such an employment aid.

— As concerns regional aid, bearing in mind the general objectives of the Treaty and in
particular the derogation of Article 92 (3) (a) and (c) of the EEC Treaty covering the
grant of regional aid, the accumulation of sectoral with regional aids is not excluded in
principle. However, where a point of extreme overcapacity has been reached in a
particular sector, the Commission has demanded from Member States that even regional
aid which would encourage investment that would lead to an increase in capacity should
not in principle be granted, for example, in the case of the synthetic fibre industry, and
shipbuilding.
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Textile and clothing industry

Community framework for aids to the textile industry
Communication to Member States (SEC(71) 363 final — July 1971)
I. NECESSITY AND SCOPE OF THIS MEASURE

1. The Commission notes that the Member States are feeling increasing concern as to the
state and prospects of the textile industry. There is a tendency for this industry to be given
special consideration in industrial policy, in particular as regards aid.

Aids to the textile industry, unknown a few years ago, have become numerous. Substantial
aid programmes are at present contemplated in some Member States. It is not impossible
that this trend will become more marked in the next few years.

By reason of the fact that there is no coordination, steps can haphazardly throughout the
Community tend to reduce the effectiveness of the aid measures, while at the same time they
are likely to affect the conditions of trade and competition to an extent which would be
contrary to the common interest. Moreover, at an appropriate time, the Commission hopes
to prevent any escalation of aids to the textile industry.

2. This being so, the Commission considers it necessary to specify a number of conditions
which the aids to the textile industry must meet. The intention in formulating these
conditions is certainly not to invite Member States to intervene on behalf of the textile
industry in their country, but solely where Member States consider the grant of aid to be
essential:

(a) to guide Member States in formulating such measures; and

(b) to supply the Commission with information enabling it to assess similar aid
projects.

The notification of these criteria is obviously without prejudice to the provisions of the EEC
Treaty, in particular those of Article 93 (3). In no case does it supersede the positions which
the Commission may adopt with regard to aid in virtue of the powers conferred on it by the
EEC Treaty. The criteria in question were formulated by the Commission, which bears the
sole responsibility therefore. They were, however, prepared with the help of national
experts.

3. The Commission decided to issue this notification because of the special features of the
textile industry. This special character explains the ad hoc nature of the solution adopted,
which is entirely without prejudice to the Commission’s attitude in respect of aid to other
sectors of industry. These special features are:

(a) This sector is experiencing difficulties of adjustment:
there are two reasons for the structural difficulties facing the textile industry; the growth of
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certain categories of production in developing countries, linked with an underlying trend
towards the gradual opening-up of textile markets on a world-wide scale; technological
developments which could in the future transform the textile industry’s production and
marketing conditions;

(b) to which there is a tendency within the Community to grant aids:
most Member States consider the part played by the textile industry—particularly in the
fields of employment and exports—to be important. Existing or planned aids are intended
to help this industry adjust to new market and technical requirements.

This tendency could grow still further as a result of the repercussions of the textile field of
the Community’s commercial policy:

(c) and where such aids often have very marked repercussions on competition and trade
within the Community:

intra-Community competition in respect of textile products is very keen. Trade in these
products within the Community is at a high and a constantly increasing level. Although the
problems of adjustment are basically the same throughout the Community, the situation
may differ appreciably from one country to another according to the degree of adjustment
already achieved in each; in spite of the close interdependence of the various branches of
the textile industry, these problems do not have the same urgency everywhere.

4. The Commission considers it highly desirable that, where a Member State believes it
necessary to give more or less specific aid to the textile sector, it should do so by means of
special arrangements for this sector.

However, if the Member State also considers it necessary, in fixing such aid, to take into
consideration extra-sectoral problems, in particular regional problems, the conditions it lays
down for granting the aid must make it possible both to guide each decision to grant aid to
the textile industry or to one of the undertakings therein (sectoral and extra-sectoral
reasons) and to make a Community assessment of each of such aids possible.

The guidelines laid down in this notification concern only the sectoral aspect of the aids
referred to in the preceding subparagraph, but it is obvious that to the extent that these aids
also meet extra-sectoral requirements, in particular those of regional origin, they call for
assessment from a regional standpoint. The regional aspect must be visualized and assessed
simultaneously in the light of the problems of regional development and of their effects on
the sector from the viewpoint of competition and intra-Community trade.

II. SECTORAL CONDITIONS FOR AIDS TO THE TEXTILE INDUSTRY

In its note ‘Sectoral policy for the textile industry’, forwarded together with this
notification, the Commission assures that aids by Member States may be justified in certain
cases, in particular to solve pressing social problems. However, the Commission recalls that
aids in this sector of industry, which is marked by a very keen degree of competition at
Community level, involve a risk of causing distortion of competition which is unacceptable
to competitors who do not benefit from such measures. This applies in particular to aids for
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modernization and rationalization. Such aids cannot therefore be authorized unless they
meet certain conditions, in particular:

— they must not lead to increases in capacity,

— they must take account not only of the national state of the industry, but also of the
situation within the Community. In the Commission’s opinion, aids which may be granted
to the textile industry should be planned and implemented in accordance with the following
categories and conditions. At all events, such aids will be assessed by the Commission at the
proper time by reference to these categories and conditions. -

1. Aid to joint measures in the textile field

This first category covers aid to joint measures taken by public, scientific or trade
organizations and intended either:

— to develop research, both basic and applied, into new fibres, into the improvement of the
treatment of existing fibres and into processing methods;

— to improve the short-term forecasts aimed at moderating the cyclical variations in
activity which are particularly pronounced on the textile market.

The industrial sector benefiting from the grant of such aids should make a substantial
contribution to the cost of the subsidized operations. Such aids may not affect competition
and trade more than is absolutely essential.

The Commission stresses the importance of collaboration on the Community level in the
joint measures in question.

2. Aid for improving the structure of the textile industry

This term must be understood to refer to aid to textile undertakings, intended:

— to facilitate the elimination of ‘surplus capacity in the branches or sub-branches where it
exists;

— to encourage the conversion of marginal activities to activities other than those of the
textile sector;

— to improve the industrial and commercial structure of the textile industry by encourag-
ing horizontal concentration or vertical integration, in so far as such aid does not lead to
increases in production capacity.

The application of these aids should meet the following conditions:
— they must apply for a short period only;

— they must be associated with a substantial contribution from the beneficiaries towards
the cost and risks of the subsidized operations;
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— there must be a direct connection between the grant of the aid and the operations
benefiting from the aid;

— it must be possible to make an easy appraisal of the impact of the aids on the benefiting
operations and to compare this impact throughout the Community;

— and, in any case, they must not affect competition and trade more than is absolutely
essential.

3. Aid to investment in the textile industry

This category includes aid for the modernization of the textile industry and for conversion
within this sector.

Since such aids have particularly marked repercussions on competitiveness, they must be
granted very sparingly.

In addition to the conditions set out in the first subparagraph of Chapter II (namely, the
obligation to increase production capacity and to take into consideration the Community
situation in the branch of industry which receives the benefit), such aids should find their
justification in particularly pressing social problems.

Such aids should moreover meet the general conditions already set out in respect of the
improvement of the structures of the textile industry (II, 2), and also the following
requirements:

— they must be strictly limited to those textile activities faced both with particularly
pressing social problems and serious problems of adjustment;

— the aim of these aids must be to provide the beneficiaries in the short term with a level
of competitiveness sufficient to ensure success on the international textile market, taking
into account the basic trend towards a progressive opening-up of the markets on a
world-wide scale.

— they must go beyond the limited criteria of appraisal on a sectoral basis, in that they
also take into consideration the conditions imposed by a dynamic development of the
market structure within the Community.

The abovementioned conditions will be specified in more detail, at the proper time and as
may be required, with the help of government experts in the fields of general economic
policy and of the textile industry. The conditions may, if necessary, be the subject of
supplementary notifications.
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Examination of the present situation with regard to aids to the textile
and clothing industries

Commission letter to Member States SG(77) D/1190 dated 4 February 1977
and Annex (Doc. SEC(77) 317, 25.1.1977)

Dear Sir,

In view of the present situation with regard to the textile/clothing industry competition and
aid to that industry, the Commission has deemed it necessary to clarify and supplement a
number of points in the ‘ Approach to aids to the textile industry’, which was sent to the
original Member States on 30 July 1971, and to the new Member States on 19 December
1973.

In recent years, this Approach, which sets out the guidelines followed by the Commission in
assessing State aids to the textile/clothing industry, has proved necessary, in difficult
economic circumstances, to prevent the terms, or the operation, of State aids from affecting
competition between Member States to a degree harmful to the common interest.

The purpose of the attached document is to clarify and supplement the Commission’s
guidelines on aids to the textile/clothing industry, in the light of the industry’s continuing
difficulties.

These guidelines relate in particular to:

(1) the need to prevent the creation of further excess production capacity in the industry,
which already has persistent structural surplus capacity;

(ii) the importance of encouraging the conversion of branches or industries with excess
capacity, and of promoting the development of production technology by means of
research;

(iii) the need for continuous coordination of the decisions taken by the Commission, after
examining the various aids—State or Community—to any one firm or branch of activity in
the textile/clothing industry.

The supplement to the Approach adopted by the Commission was examined by the
Member States’ representatives at multilateral meetings, and takes account of the main

points raised by the Member States.

I should be obliged, Sir, if you would take the necessary steps to transmit the document
concerned to the relevant authorities of your Government.

Yours faithfully ...
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ANNEX

Examination of the present situation with regard to aids to the textile
and clothing industries (Annex to the letter of 4.2.1977)

1. The economic recession in the Community has had a particularly acute effect on the textile
and clothing industries

By early 1973 the level of activity in the textile industry, with the exception of only a few
sectors, was already stagnating. The difficulties can in general be ascribed not only to the
economic situation but also to unsuitable structures, excess capacity, rapid change in the use
of raw materials, difficulties experienced by certain sectors in remaining competitive after a
limited period of initial development, the policy of accelerating the transfer of textile
production to the developing countries, the conflicting interests of textile importers and
manufacturers and, finally, massive imports from State-trading countries and South-East
Asia.

The role played by outward processing traffic is also an important factor contributing to the
difficulties facing the industry in some Member States. Producers in certain Community
countries have some of the work of processing textile articles of clothing done outside the
Community at the expense of certain Community producers.

The consequence of these problems has been seriously to increase tension and unemploy-
ment in the Community and it is unlikely that these can be reduced in the short term. In an
attempt to remedy the situation the authorities in various Member States have felt obliged
to introduce aid schemes to maintain employment and to promote the restructuring of
firms. The Commission has, as a general policy, asked Member States to inform it of the
results and effects of any new aid schemes they have introduced.

2. Situation with regard to aid

Since 1973 numerous aid schemes have been introduced, in addition to those already in
operation, to assist the textile and clothing industries: aid schemes for the wool and clothing
industries and for individual companies in difficulties in the United Kingdom, for individual
firms in the cotton, wool and clothing industries in the Netherlands, aids to firms facing
difficulties in Italy, and decisions to grant assistance to the clothing industry in Belgium.

Several of these schemes, which were introduced rapidly because of the pressure of the
economic situation and employment considerations, were found to conflict with the
Community interest in a number of respects when notified to the Commission. They were
likely to increase production capacity at a time when this was already excessive, and they
made no provision for a sufficiently selective and specific restructuring to improve the
industry’s situation.
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At the request of the Commission, which cited in particular the guidelines set out in its
‘Approach to aids to the textile industry’ of July 1971, Member States amended several of
the aid schemes to make them compatible with Community rules.

3. Consequences of granting aid

In view of the number and importance of the aid schemes already in operation, the
Commission now considers that it is in the interest of the industry itself that the risk of
competitive increase in aids in the Member States be avoided.

A proliferation of uncoordinated national schemes of differing intensities cannot bring
about lasting improvement in the industry either at national or at Community level, but
instead affects conditions of competition in the common market without facilitating an
improvement in the industry’s position or the introduction of new technology, which are
prerequisites for the industry’s recovery. Aids of this kind would have a deleterious effect on
trade and would cancel one another out by counteracting the efforts made by the
authorities and reducing the expected results.

4. Cooperation between Member States on aid to the textile and clothing industries

In the * Approach to aids to the textile industry’ sent to the Member States on 30 July 1971,
the Commission stressed that the conditions governing the grant of assistance could be
determined later with the help of the Member States as developments in the industry
required.

The Commission considers that the present situation requires that certain aspects of the
framework be given greater precision with a view to ensuring that the proposed solutions
for overcoming the problems regarding structures, surplus capacity and imports from
non-member countries are not rendered ineffective by ruinous outbidding.

5. Common guidelines based on the ‘Approach to aids to the textile industry’

The 1971 “ Approach to aids to the textile industry’ set out the Commission’s position with
regard to the various types of assistance and their objectives.

On the basis of this position, which takes account of the industry’s prospects (confirmed by
subsequent developments), there is now a need, given the increased difficulties in the
industry and the number of national aid schemes recently introduced, to specify in terms of
the framework, guidelines to be followed by the Member States and the Commission with
regard to aid in general and, more particularly, assistance in respect of investment.

The Commission notes that guidelines for aid to the textile and clothing industries must
take account of the special characteristics of this industry, notably the range and
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development of its products, of its technologies as of its markets and the fact that its
structure is liable to undergo rapid change.

The term ‘excess capacity’ therefore implies that account is taken of a sufficiently varied
range of sectors. It must also be considered in relation to the expected development of
competitive conditions.

The Commission therefore feels that:

1. Specific national aids to create additional capacity in those sectors of the textile and
clothing industry where there is structural excess capacity or persistent stagnation of the
market must be avoided;

2. In sectors of the textile and clothing industries where excess capacity and a shrinking
market have caused prices to collapse throughout the Community, assistance granted to
firms converting to activities outside the industry or sector may a priori be given favourable
consideration;

3. At a time when the industry is seeking new technologies as a means of improving its
productivity and differentiating its products from those of non-member countries, aid to
improve production processes and techniques may be given favourable consideration as
may aid for applied research, undertaken by specialist organizations, provided the results
are made available to the Community as a whole on commercial terms and without
discrimination;

4. The Commission will also take account of the points set out at 1, 2 and 3 above where
firms in the textile and clothing industries apply either directly or through their govern-
ments for the various forms of Community assistance available under, for instance, the
Regional Development Fund and the Social Fund or for loans from the European
Investment Bank, so that any decision it takes in this connection will reflect the required
consistency of approach to this industry.
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Synthetic fibres industry

Commission communication !

The Commission has examined the situation in the synthetic fibres industry in the light in
particular of the question of surplus capacity and the code for limiting aid introduced in
July 1977, the latest extension of which expires on 19 July 1989.2

This examination has revealed that, despite considerable restructuring and conversion out
of synthetic fibres and yarns, production capacity on a Community-wide basis still exceeds
requirements and that the industry is still extremely vulnerable.

In these circumstances the Commission decided to extend the system of control of aid for a
further two-year period ending on 19 July 1991.

Consequently, and after having informed the Member States, it points out to parties other
than Member States, pursuant to Article 93 (1) of the EEC Treaty and on the basis of the
Community guidelines concerning aid to the textile, clothing and man-made fibre industry
defined in 1971 and 1977, that it will continue to express an unfavourable a priori opinion
with regard to proposed aid by Member States, be it sectoral, regional or general, which has
the effect of increasing the net production capacity of companies in the synthetic fibres
sector (acrylic, polyester, polypropylene and polyamide fibre and yarn and the texturization
of these filaments, irrespective of the nature or type of product or end-use).

Furthermore, it will continue to give sympathetic consideration only to Member States’
proposals to grant aid for the purpose of solving serious social or regional problems by
speeding up or facilitating the process of conversion away from synthetic fibres into other
activities or restructuring leading to reductions in capacity.

The Commission also wishes to inform third parties that it requires the prior notification of
all aid proposals, of whatever form, in favour of companies in the synthetic sector pursuant
to Article 93 (3) of the EEC Treaty, and that any such national measure may not be
implemented unless and until the Commission approves it.

1 0J C 173, 8.7.1989.
2 0J C 183, 11.7.1987.
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Motor vehicle industry

Community framework on State aid to the motor vehicle industry !

1. Necessity and scope of the measure

The motor vehicle industry is of strategic industrial and employment importance to the
Community. Its wellbeing has a vital impact on a whole range of upstream and downstream
industries and services and estimates suggest that 10% of the Community’s employment is
dependent on it. Furthermore, many areas of Community policy such as the internal
market, competition and commercial policy have a direct bearing on the sector.

The motor vehicle industry is now, to a large extent, a world industry. In order to survive,
manufacturers must compete and sell on world markets. The future viability of the
European industry will be determined firstly by its competitiveness and dynamism in the
internal market. The Commission can contribute to the healthy development of the sector
and ensure that the companies adapt and adjust in time to changing market circum-
stances.

The Commission’s future aid policy must be geared to the process of creating a single
market without internal frontiers by 1992. As market integration progresses, distortions of
competition caused by the granting of aid are felt more and more keenly by competitors not
receiving any aid. All manufacturers are entitled to a consistent approach compatible with
the Treaty. At the same time, the market integration process may provoke a growing
tendency for Member States to provide aid to firms that are no longer able to stand up to
fair competition in this more efficient market, so as to ensure their survival. Furthermore,
over-reliance on State aid to solve problems of industrial adjustment vis-g-vis third country
producers undermines competitiveness of the Community car manufacturing by hindering
the economically healthy influence of market forces.

In view of the growing sensitivity of competition in the motor vehicle sector as described
above, the Commission decided to introduce a framework for State aid in the motor vehicle
industry in the form of appropriate measures on the basis of Article 93 (1) of the EEC
Treaty. These measures were examined by the Member States’ representatives at a
multilateral meeting. The objective of the framework is to establish full transparency of aid
flows to the industry and impose at the same time a stricter discipline to the granting of aids
in order to assure that the competitiveness of the Community industry is not distorted by
unfair competition. The Commission can operate an effective policy only if it is able to take
a position on individual cases before the aid is paid.

Therefore, the framework foresees the prior notification of all significant aid cases
irrespective of their objective as well as an annual report of all aid payments.

' OJ C 123, 18.5.1989.
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Having completed its examination, the Commission decided to propose to the Member
States under Article 93 (3) of the EEC Treaty that they notify in advance from 1 January
1989, in accordance with the rules set out below, significant cases of aid to the motor
vehicle sector.

2. Rules of notification
2.1. Definition of sector

Under ‘motor vehicle sector’ is understood the manufacture and assembly of motor
vehicles and manufacture of motor vehicle engines.

Under ‘motor vehicles’ is understood passenger cars (volume, specialist and sports cars),
vans, trucks, road tractors, buses, coaches and other commercial vehicles.

Excluded hereof are racing cars, non-traffic cars (e.g. snow and golf cars), motorcycles,
trailers, agricultural and forestry tractors, caravans, special purpose lorries and vans (e.g.
fire engines, mobile work-shops), dumpers, work trucks (e.g. fork lifts, travel carriers,
platform trucks) and military vehicles.

Under ‘ motor vehicle engines’ is understood compression and spark engines for the above
defined ‘motor vehicles’.

Excluded are all parts and accessories for both motor vehicles and motor vehicle
engines.

However, if a motor vehicle manufacture or its subsidiary obtains aid for the manufacture
of parts or accessories, or if any aid is granted for the manufacture of parts or accessories
under licence or patents of a vehicle manufacturer, or of its subsidiary, such aid should be
notified a priori.

2.2.  Aids to be notified

All aid measures to be granted by public authorities within the scope of an approved aid
scheme to (an) undertaking(s) operating in the motor vehicle sector as defined above, where
the cost of the project to be aided exceeds ECU 12 million are subject to prior notification
on the basis of Article 93 (3) of the EEC Treaty. As regards aid to be granted outside the
scope of an approved aid scheme, any such project, whatever its cost and aid intensity, is of
course subject without exception to the obligation of notification pursuant to Article 93 (3)
of the EEC Treaty. Where aid is not directly linked to a particular project, all proposed aid
must be notified, even if paid under schemes already approved by the Commission. Member
States shall inform the Commission, in sufficient time to enable it to submit its comments,
of any plan to grant or alter aid.
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The Member States are requested to provide the Commission with an annual report which
shall contain all aid payments under whatever form granted to all motor vehicle and motor
vehicle engine producers during the year of reference. Aid payments which do not fulfil the
threshold of prior notification should also be included in the annual report. The report
should reach the Commission at the end of the first quarter which follows the year of
reference. For details on the various categories of aid to be notified or reported, see
Annex II.

2.3. Format of notification and of annual report

The standard forms of notification and of annual reporting are presented in Annexes I and
I1. These forms should be addressed directly to the Directorate-General for Competition.

2.4. Community instruments

In view of the need to ensure that measures finances by the structural Funds or receiving
assistance from the European Investment Bank (EIB) or from another existing financial
instrument are in keeping with the provisions of the Treaty on State aid, the Commission
will monitor all applications and approvals for assistance under Community instruments
and ensure coherence with the present guidelines.

2.5. Date of introduction and validity

The appropriate measures shall enter into force on 1 January 1989. All aid projects, which
have not yet received a final approval by the competent public authority by 31 December
1988, shall be subject to prior notification from 1 January 1989 onwards. The appropriate
measures shall be valid for two years. The Commission shall at the end of this period review
the utility and the scope of the framework.

3. Guidelines for appreciation of aid cases

The purpose of having prior notification of all aid to the motor vehicle sector is to allow the
Commission to verify more directly the compatibility of the aid in this sector with the
competition rules of the Treaty.

Evaluation of aid has to take account of general economic and industrial factors as well as
sector and company-specific considerations together with regional and social factors.
However, the Commission is not seeking to impose an industrial policy strategy on the
sector; such decisions are best left to the industry and the market itself. In view both of the
important volume of aid granted in the past and the improved overall situation of
Community producers, the aim of the Commission in the sector is to ensure that
Community motor vehicle manufacturers operate in the future in a climate of fair
competition, thus removing the trade distortions resulting from aid within the internal
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market and creating a generally competitive environment which will promote the industry’s
productivity and competitiveness.

The criteria which will guide the Commission in its future assessment of aid cases will vary
according to the objectives pursued by the aid in question. However, in all cases, it will be
necessary to ensure that aid granted is in proportion to the problems it seeks to solve. For
the various aid objectives the main assessment criteria of the Commission shall be as
follows:

— RESCUE AND RESTRUCTURING AID

In principle, rescue and restructuring aid should only be approved in exceptional circum-
stances. The aid must be linked to a satisfactory restructuring plan, and only granted where
it can be demonstrated that the Community interest is best served by keeping a
manufacturer in business and by re-establishing its viability. It will be necessary to ensure
that the aid will not allow a beneficiary to increase its market share at the expense of its
unaided competitors. In cases where certain companies still have excess capacity, e.g. in the
commercial vehicle sector, the Commission may require reductions in capacity in order to
contribute to the overall recovery of the sector.

— REGIONAL AID

On the main types of aid benefiting this sector is regional aid for new implantations and
capacity extensions as well as for an engagement in an activity involving a fundamental
change in the product or production process of an existing establishment (by means of
rationalization, restructuring or modernization). The Commission acknowledges the valu-
able contribution to regional developments which can be made by the implantation of new
motor vehicle and component production facilities and/or the expansion of such existing
activities in disadvantaged regions. For this reason the Commission has a generally positive
attitude towards investment aid granted in order to help overcome structural handicaps in
disadvantaged parts of the Community. This aid is usually granted automatically in
accordance with modalities previously approved by the Commission. By requiring prior
notification of such aids in future, the Commission should give itself an opportunity to
assess the regional development benefits (i.e. the promotion of a lasting development of the
region by creating viable jobs, linkages into local and Community economy) against
possible adverse effects on the sector as a whole (such as the creation of important
overcapacity). Such an evaluation does not seek to deny the central importance of regional
aid for the achievement of cohesion within the Community but rather to ensure that other
aspects of Community interest such as the development of the Community’s industry are
also taken into account.

— INVESTMENT AID FOR INNOVATION, MODERNIZATION OR RATIONAL-
IZATION

In the context of a genuine internal market for motor vehicles, competition between
producers will become even more intense and the distortive impact of aid will be greater.
Therefore, the Commission will take a strict attitude towards aid for modernization and
innovation. These are activities to be undertaken by the companies themselves and normally

56



financed from their own resources or by commercial loans as part of their normal company
operation in a competitive market environment. Aid for fundamental rationalization will
have to be carefully examined in order to verify that it brings about a necessary, radical
change in the structure and organization of the company’s activities and that the financing
required goes beyond that which companies should normally be expected to finance from
own resources. Similarly, proposed aid for innovation will be examined in order to
determine whether it really relates to the introduction of genuinely innovative products or
processes at Community level.

— AID FOR RESEARCH AND DEVELOPMENT

The Commission will continue to have a positive attitude towards aid for pre-competitive
R&D. However, the Commission will ensure, in keeping with its ‘ Framework on State aid
for R&D’,! at the same time that a clear distinction is established between genuine research
and development and the introduction of new technologies inherent to production
investment (modernization).

— AID FOR ENVIRONMENTAL AND ENERGY SAVING

The development of less polluting and energy-saving vehicles is a standard requirement for
the industry, partly imposed by Community legislation, and should thus be financed from
the company’s own resources. Aid for general pollution control, e.g. granted under the
terms of the environmental aid framework, may still be acceptable under the existing aid
schemes. Such cases will have to be examined individually.

— AID FOR VOCATIONAL TRAINING LINKED TO INVESTMENTS

The Commission has a generally positive attitude towards training, retraining and recon-
version programmes. Aid proposed for such purposes will have to be examined in order to
ensure that it does not simply alleviate the cost burden which companies would normally
have to bear, in particular that they do not undermine the present guidelines.

Therefore, within the scope of the framework, the Commission intends to carefully examine
aid for company-specific vocational training measures which are prompted by, and thus
directly linked to, investments. The Commission will ensure that:

— such aid does not exceed a reasonable intensity, whenever linked with production
investments,

— the vocational training measures involved in the project correspond to genuinely
qualitative changes in the required qualifications of the labour force and relate to a
significant proportion of the workers, so that it can be assumed that these measures are
intended to safeguard employment and develop new employment possibilities for
persons at risk of unemployment.

Vocational training measures specific to one or all companies prompted by investments
which do not fulfil these abovementioned criteria are to be considered as part of the
investment, and submitted to the criteria regarding the different forms of investment aids as
set out above.

! 0OJ C 83, 11.4.1986.
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Vocational training measures which are related to workers being retrained for continued
employment in the company which are not linked to investment and which are intended to
safeguard employment and develop new employment possibilities for persons at risk of
unemployment in the framework of restructuring can be considered compatible.

— OPERATING AID

As operating aid has a direct and ongoing distortive effect in a sensitive sector such as
motor vehicles, it should not be authorized, even in disadvantaged regions. No new
operating aid will be authorized in this sector and the Commission will propose, on the
basis of Article 93 (1) of the EEC Treaty, the progressive disappearance of existing
operating aid to those Member States which currently grant such aid.
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ANNEX 1

Standard format for notification to the Commission of a publicly assisted project in the motor
vehicle sector

I. Member State

II. Recipient
company name:
location:

structure of ownership: '

main fields of activities: 2

manpower: 3

financial results: turnover net result cash flow
last year:
year before:

market breakdown of sales: national %
other EC %
non-EC %

! Identity and participation of major shareholders.
2 Indicate main products and the number of units produced last year.
3 If operating in different Member States, indicate number of employees in each country.
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II1. Public assistance

Scheme title:

Legal basis

Public entity: national government regional government
local government other:

(a) Form and amount of proposed assistance measure(s) :!

amount amount
grant soft loan
interest subsidy participatory loan
tax credits, allowances of rate repayable advances
reliefs deferred tax provisions
reduction in social security amounts covered under guarantee
contributions scheme
equity participation losses arising from guarantee
debt conversion or write-off schemes
OLHET ! oottt seses e seen
conditions of assistance
measure(s):
estimated grant equivalent: 2
before taxation:
after taxation:
(b) Objective of assistance
measure(s) :
restructuring or rescue environmental protection
general investments energy saving
regional development company-specific training aid
innovation
research and development
trade/export other:

(c) Justification of assistance measure(s) :
(d) Cumulation with other public assistance measure(s) :3
(e) Financing from Community sources

EIB ECSC instruments NCI
Social Fund Regional Fund Other: ... e

! The 13 categories are identical as in the annual report.

2 Indicate whether gross or net grant equivalent and eventually the reason for absence of an
estimate.

3 Eventually indicate date and numbers of other notifications.
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IV. Assisted project

Location:

Duration of project:

Cost of project:

Other companies involved: !

(@) Type of project:

new implantation research and development
extension capacities environmental protection
basic rationalization energy saving
introduction of innovations training of personnel (company-specific)
restructuring of activities plant closure
transfer of activity rescue operation
OLNET oocoiictieeircet e e sesenen

(b) Description of project

(c) Breakdown of project cost:?

item amount

(d) Financing of project cost:
own resources
capital contributions
external borrowing
public assistance
Community assistance

(e) Effect of project:
on capacities: 3
on production: 3
on employment:

! If the project is connected with other companies within the framework of joint-venture, mergers,
takeovers, acquisitions of shares or assets, indicate other companies concerned.

2 If investment project, detailed breakdown specifying all asset items.
If restructuring project, detailed expenditures of the company as provided in the annual report
(sources and applications), however with specification of social costs and other extraordinary
restructuring costs.
If R&D project, detailed breakdown according to the Commission’s communication (OJ C 83,
11.4.1986, p. 7).

3 Indicate capacity and production in units for every main product which is affected by the project.
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on distribution of sales:
domestic in %:
other EC in %:
non-EC in %:

on level of qualifications:

on outsourcing:

on cost structure (cost per unit):

V. Other observations

VI. Project identification
Date of notification:

Number of notification:! ..../19....

VII. Public assistance coordination
Authority in charge of the file:

Person to contact for further inquiries:

! Chronological order.
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ANNEX I

Annual report

The annual report should contain all aid flows to the undertakings operating in the sector
awarded by public authorities (national, regional and local authorities) during the year of
observation.

1. Recipient

Name of company receiving the aid. If the company is a subsidiary indicate the ultimate
parent company.

2. Categories of aid !

All public assistance measures provided for each recipient during the year should be
classified according to the following categories:

(1) grants
(2) interest subsidies
(3) tax credits, allowances, exemptions and rate reliefs
(4) reduction in social security contributions
(5) equity participation
(6) debt conversion or write-offs
(7) soft loans
(8) participatory loans
(9) repayable advances linked to performance
(10) deferred tax provisions (reserves, free or accelerated depreciation)
(11) amounts covered under guarantee schemes
(12) loses arising from guarantee schemes
(13) others

3. Explanation on aid terms

For assistance measures Nos 7 to 11 and 13 an additional explanation is requested on the
terms of each measure in order to permit the calculation of the aid element in the form of
grant equivalent (e.g. duration, interest bonification, impact of taxation on the grant
equivalent, etc.).

! The description of the categories of aid corresponds to the technical annex of the White Book or
inventory of State aid.
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Annual report

(amounts in national currency)

Member State:

Year:

Company name

Public assistance measures

Parent company
1234567891011

12 13

N-RE-CHEES B R " I S

[
N = O
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Aid to shipbuilding

Council Directive 87/167/EEC! of 26 January 1987

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community, and in
particular Articles 92 (3) (d) and 113 thereof,

Having regard to the proposal from the Commission, 2
Having regard to the opinion of the European Parliament, 3
Having regard to the opinion of the Economic and Social Committee, 4

Whereas Council Directive 81/363/EEC of 28 April 1981 on aid to shipbuilding, > as last
amended by Directive 85/2/EEC, ¢ will expire on 31 December 1986;

Whereas, although progress had been made in the structural adaptation of the Commun-
ity’s shipbuilding industry since the adoption of Directive 81/363/EEC (the fifth Directive),
the world crisis in shipbuilding continues to deepen together with the imbalance between
shipbuilding capacity and demand, causing prices to fall to a level which is often below the
fixed cost of European shipyards; whereas the price problem has been aggravated by the
development of very cost-competitive capacity in third countries particularly in the
production of standardized vessels in series;

Whereas the recovery in demand envisaged in the fifth Directive has not taken place, given
that the demand outlook for shipbuilding is not encouraging and in view of the fact that
any resumption in demand is likely to lead immediately to an expansion of production
facilities in certain third countries;

Whereas a competitive shipbuilding industry is of vital interest to the Community and
contributes to its economic and social development by providing a substantial market for a
range of industries, including those using advanced technology; whereas it contributes also
to the maintenance of employment in a number of regions, including some which are
already suffering a high rate of unemployment; whereas this is also true of ship conversion
and ship repair;

' OJ L 69, 12.3.1987.

2 QJ C 281, 7.11.1986.

3 0JC7,12.1.1987.

4 Opinion delivered on 16 December 1986.
5 QOJ L 137, 23.5.1981.

6 OJ L 2, 3.1.1985.
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Whereas it is now clear that the sector is suffering from a fundamental structural crisis,
rather than a cyclical problem of demand, in which it would be short-sighted to continue to
respond to the aggravation of the crisis by multiplying the volume of operating aids which
tend to increase the segregation of the internal market and constitute a continuing drain on
the scarce budgetary resources of the Member States without inducing any lasting
improvement in the competitiveness of the Community’s shipbuilding industry;

Whereas, in view in particular of the cost differences which exist for most categories of ship
in comparison to shipyards in some third countries, the immediate abolition of aid to the
sector may not be possible in view of the need to encourage restructuring in many yards;
whereas a tighter and more selective aid policy is nevertheless necessary in order to support
the present trend in production towards more technologically advanced ships and in order
to ensure fair and uniform conditions for intra-Community competition; whereas such a
policy constitutes the most appropriate approach in terms of ensuring the maintenance of a
sufficient level of activity in European shipyards and thereby the survival of an efficient and
competitive European shipbuilding industry;

Whereas these considerations call for a differentiated approach with regard to the various
types of aid at present granted by Member States; whereas a level of production aid which
is geared towards supporting production where the Community’s cost disadvantage is
lowest and where there is a real possibility of restoring long-term competitiveness seems to
offer the most appropriate approach in response to the abovementioned objectives of
improving competitiveness and reducing intra-Community distortions in trade; whereas this
level of aid should be attained by means of a common maximum ceiling to be revised
periodically after consultation with the Member States and on the basis of an independent
expert study which takes due account of the expected long-term development of the
shipbuilding industry so as to ensure both the optimal activity levels justifiable on economic
grounds and the continuation of structural adjustment; whereas, since increased efficiency is
a principal objective pursued by the premises of this Directive, the yearly review of the
production aid ceiling should always aim at its progressive reduction; whereas it is
necessary, in order to avoid discrimination, to make all forms of operating aid subject to the
common maximum ceiling, including loss compensation and such aid as is granted
indirectly through third persons; whereas, in order to permit all Member States to compete
equally and in v