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'Introduction

In accor dance w1+h resolution- 32/188 of the thlrty—second UN General
Assembly a United Nations conference is to be held, under the ausplces'
of UNCTAD, 1n Geneva from 16 October to 10 November 1978 in order to
negotiate an‘ihternatiogal éode of.conduct'oh.transfe; of technc;ogy
and take all the decisions necessary for its adoption.

- The task of this Conference will be particularly difficult’

Despite the preparatofy wofk‘of an intergoverﬁmeﬂtal group of:experts;'
there are-still conéideréble'diffefences in'the~positioné~of the various
.groups of countries regardiné the content‘énd, above all, the legal
status of the future code. Furthermore,.the considerable consequences
of~a'p6litical, legal and economic nature which this code is likely to
entail, in particulaf for the Western industrialized countries, will
severely restrict the scope for'compromisé. . )

In add;tion, it is to Ee feared that UNCTAD V-being'closegby and given
the Group of 77's tendency to attribﬁte the little progress'made in the
' prepératqry-phase,of the code to a lack of poiificai-will on the'part of
the industrialized:countries there will be greét.pressure on Group B to

" give way to. the Group of 77'5 views and claims in this area.

The proposed negotiations raise certain problems for the Community, the
principal ones being participation by the Community as such in the édoption

of the code and the latter's compatibility with Community law.

It is fheréfore vital for the Community to start now to define a common
‘ pésition on the key problems of the code and on the broad lines of‘itg
tactics at the thference. This pesiti&n must be based on.the views.
-which the Community and ite member 3tates defended together with the other
members of Group B in the preparatory phase of the code and in cther :
international forums.

¢



‘ This document preeents'the Commiseion‘s prepesale on the eﬁbject.withw'
the aim of preparlng ‘the common posxtlon Nthl w1l1 be needed by the ‘
. Communmty and the Member States -at the Caneva Conferenoe on the code of

conduct.

le'Present;eituation'f

1 \

1. In resclutlon 3362 (S—VII) of 16 September 197). ‘which was adopted at

v its seventh epe01al ee331on, the Unlted Nations Generel Aseembly called for

'V:the establishment of an 1nternat10nal code of conduct on transfer of tech—

' nology and gave UNGTAD the taek “of - preparlng such a codes .

-
N

' _Pursuant to this’ mandate, reeolutlon 89 (IV) cf UNCTAD IV declded to esta—
blish an 1ntergovernmenta1 group fo experts in order-to elaborate a dreft
.. code and' recommended that a Unlted Nations conference be convened to nego—

ﬁ; tlate and adopt such a codes

EE

At its- th1rtybsecond sees1on the General Assembly declded that thls Confe—
rence ehould be held 1n Geneva from 16’ October to 10 November 1978.‘. A

'2. The 1ntergovernmental group of experts has so far met six tlmes, the ,
last 'gession belng from 26 June to T July 1978 and has tried, in accordance
w1th the mandate conferred upon 1t by resolution 89 (IV), to formulate a
_draft code without pregudice to its’ legal character. . It based thls work

on three draft codes presented by the Group of T7,- Group. B and Group D
respectlvely. The Group of T7's draft 1nvolvee a legally b1nd1ng code, to
be adopted in-the form of an 1nternat10na1 treaty, while Group B's" and '
probably, Group D'e drafts provide only for an agreement of a non—blnding
nature. '

3. At the end;of its‘laet seSsion tbe‘group of experte»mas-able to'present '

~only an zncomplete draft codeo‘ There are oonelderable gaps 1n a number of

L]

o chaptere for-want of a compromlse between the’ vieuws of the varlous groups

" of countr1es, partlcularly with regard to reetrlctlve bu81nese practicee,

the applicable law: and the settlement of dlsputes, as well as- to the B
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guarahtees and responsibilities of parties to transfers qf technologye.
Significént differences of opinion also exist regerding the.definition of

the transfers of technology to which the code would applys

There is,-hbwever,‘a consensus on the universal nature of the code,'iﬁ:
other words its  applicability to iransfers betwéen all couniries: and not

~only to those between industrialized énd developing countriss.

4o The formulation of the draft code by the intérgovernmentai group of

- experts ran into two main obstacles, namely : |

(i) a wide dlvergence between the views of the.Group of 77 and Group B,
partlcularly over the oonten+ and scope of the principles and rules to
'be-lpcludeé in the code, the Group of TT aiming to make technological
_transactions subjéct to detailed, rigid rules and to stirengthen the .

nationalramﬁreignty of the acquiring State over such trénéactions,

(ii) the uncertainty as to the final legdl character of the code, which has
cbnsiderably complicated the search for comprohises which would have
. enabled the diverging views to be reconciled, given that Group B in
particuvlar was seeking to protect itself against the eventuallty of a
mandetory coda by accepting only formulatlons Wthh, even if such a
hypothesis was ultimately 1nev1table, would not run. oounter to the

essential pr:nclples of its positione

5. In view of these'difficulties the group of experts was unable to resolve
most of the kéy problems of tﬁe code arising in the'incomplete'chapters

‘referred to ebove. This task will therefore féll'to the Conference.

~ The Gopference will probably not be able %o open: the final, overall negotlaw
tions on the basis of this fragmeniary draft codas It can therefore be

' expected that a large part of the Conference will be glven over to the-

discussion and draftlng, at expert level, of the chapters end paragraphs '

which are a8 yet 1nadequate1y prepareds. '
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It 1s, however, p0551b1e that the ConJe*~ﬂ f_w111 embark upen partlaL

negotlatlons at- the political level on ‘;er ain fundamental problems such

-as the’ definltlon of the internetlonal fransfez of feohnology to whlcn

the code would apply, the appllcable law for tecqn Log1ca; transactlonl

‘and the legal character of the’ code, in conJanJWO%, possibly, w1th &

survelllance and rev1ew mechanlsm.'

64 Tha prospect of theeefbrthcomlng negoclatlous nong that the Communlty ‘

must now deflne a common, p031tion with regard to . os rtaln key ppoblems of
the code and the broad 11nee of .its tactxcs at the Conference, in the.

‘llght in partlcular of -the problem of the future code s compatlblllty
W1th the responeibllitles and rules - of the Communlty as . sucho L

II.‘The’code and Community iaw -

v

1le At the present stage of the dmscu351ons 1t 1s p0881b1e that certaln

provrslons Wthh have been prOposed could confllct;w1th current Communlty

lawe

.4

Such’ conflicts mlght arlse, in partlcular, between the code SvprOY1SlonB

on restr10t1ve buslness pract1ces and’ the 1mplementat10n of Communlty

:Qompetltiqn_law-(artlclee 85, 86 and 90 of the 'EEC Treify)e

o

2. Communlty competitlon 1aw is based on the general . pr1n01p1e thax

restrlctlve or-. -abusive pract1ces are prohlbltedo This prlnclple is médee'

.rated by the p0981billty of maklng, under oertaln conditions, by . individwal

_ decision or general regulam;on, except;ons to thls-prqh1b1t1ono 'This

characteristic contradicts with the ﬁormative.cﬁaracfe;‘pf the specific

rules which may be adopted inethiefmatter'ﬁnder the fﬁture'oodeo-:

NAE . - . [



5

[

Firstly,'at the lévéi of principlés{'the ﬁracﬁices fegarded as restrictive

. or gbusive under the ruies.of the Treaty afé_not necessarily the same as’
the restriqtive practives denounced by the code, which is partly due te

"the difference in approach bgtween'compefition\law developed witﬁin the
framework of a common mérket and a code whiocH im uni?eréally applicablee
Secondly,'ﬁith regafd.fo'specific pracfices, the risk of conflict situa—
tions erising is.high since the code may contain provisicns whéreby 8 _
nunber of practices will be specifically prohibiﬁed without the possibility
of’ aséessinw the impact of such prohibition'u§on competitiona Farthermore,
thers is nothing to prevent the code, in so far as it contains: clauaes A

.derogating from certain rules of prohibition, from accepting restrnctlve
practices which are not nacessarlly acceptable from the angle of Communlty
law.  The adoption by the Gammunlty of rules of this kind would therefore
be incompatible with Community law in this field. '

3¢ In order to av01d 1nsoluble confll ts between “the prov181ons of the

future ‘code and ucmmunlty 1aw nelther the Member States nor the Communlty
in the negotlatlons on the code can accept prov1smons ﬁhlch would be

’1nvompat1b1e with Communlhy lad é for the aame reagon the Communltv must

roqulre a derogation clause to be 1ncluded 1n the code whlch would ensure

that the latter does not 1nfr1nge upon any exlstlng or fatura appllcat1on -

and 1mp1pmentatlon of fhe Treatlesq

”The mann effect of such a olause ‘would be to subgugate the appllcablllty -
of the future code on 1ntrapCommun1ty transfers of technology and on “
‘technplogy 1mports to the rules of Community law. Howaver, the clause
~would not affect, w1th a few exceptions, the applzcablllty of the code

. on transfers of technology»from the Community to third industrialized

or developing countries. -
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: 4. Independently of thls problem, to Whl“h a selutlon is in any case K
'essentxal in order to make the code compatrble w1th the princlples and
vrulee of Communlty law, the quesblon arises as to whether or not the
Communlty should regard 1tself as a .single entx%y for the appllcabillty

"of the codec Thls matter arlees not only frOm tha legal, but also from

~ _the economlc.and political angles in: view of thu ,act that, for 1nstance,

" the future code will certaluly not be applied to. +rauqact10ns w1th1n the
United States, to give - only one example of an 1ndu strial and commerolal

N

"entlty whlch is compareble in 51ze to the Communr yo
In order to exempt 1ntra~Commun1ty relatlone as’ a whcle from applrcatlon —
N of the code the Communlty should propose a olause wherehy a derogatlon
would be. made 1n respect of customs unlone and economic unions thus: enabllng
relations between states or flrms w1th1n ‘the Communlty to be excluded fron

app11catlon of all or part of .the .code,

III. The Godé and Commmity powers * . - .

s

"1 Under Communlty law, 1n those flelds where the Communlty has adopted

_common rules ‘For the . 1mp1ementatlon of a oommon pollcy prov1ded for in

 the Treaty of Rome, the Member States, whether actlng 1nd1v1dua11y or

- even collectlvely, do not have the author;ty 1o enter 1nto commltments "

.w1th _non-member- States whlch are 1noompat1ble with those Gommon rules (1).
Now the code deals with subaects whlch undenlably fall w1th1n the oompetenoe

of the Communlty. Th1s applles partlcularly to. the Communlty 8 competxtxon

,,pollcy.

N

'In v1ew of this 91tuat10n the Communlty és such has to partlclpate in the

' adoptlon and applloatlon of the. code. .

-1

(1) See Judgment of the Court of Justice of the, Inropean Communltles of
31 ¥arch 1971 -in Case 22/70- (AETR), (1971) ECR 263

~
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2. The Communzty s ablllty to partlclpate in the adoptlon of the code
derlves flrstly from Community respons1b111ty for commer01a1 policy
matters (articles 113 and 114 -of the EEC Treaty), in so far as transfers
of technology constitute trade.

Secondly, according to the decisions of the European Court of Justice,
~the Community has authority at the external level whenever .it has to
enter into an 1nternat10nal _commitment for the purposes of attalnlng
the objectives in respect of which Community law has created for the -

institutions of the Commmnity powers at the internal level (1).

' Consequently, an external Community power to enter into internatibnal
commitménts with regard to the code results from the internal powers
enjoyed by the Communlty in matters of competition policy in partlcular

,apd from the fact_that only the Community as such has the power to

apply certsin rules of the code within the context of attaining the

objectives of that common policy.

3. The need for a-Community commitment on certain matters to be dealt
with 'in the future code is not merely the consequence of the division
of respons{filities between the member States‘and the Cemmunity.

 It ig also a response to the polltlcal need to give third States which

will adopt ‘the code an assurance that thelr partners from the Communlty

" will be capable of respecting all the obligations prov1ded for 'in the code.-

-

o

(1) This princ¢iple has'been stated by the Court of Justice in its Judgment
of 31 March 1971 in Case 22/70 Commission v. Council (AETR), (1971)
ECR 263

«~ in its Judgment of 14 July: 1976 in Cases 3, 4 and 6/76 Kramer'
-ve Commission, (1976) ECR 1279

- and in its- Opinion 1/76 of 26 April 1977, OJ No C 107, .5 1977, p.4)
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*Voovered by the future Gade it should

IV, The_legelvoharao%erﬂof:the'oode

4. Furthermore, the procedure for the adopthn of’the code hy the Gommu-."

nlty should'ensure that eznce the’ Communlty hae Juriedlcﬁlon in the ereas .

. in those areas be: a. parfye
t° the code in’. the same ‘manner .as. Stateg. R S
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1. The problems se% out above of the code’ 8 compaxlblllty w1th Communlty
law, 1ts appllcatlon to 1ntra—Commun1ty relatlons and 1ts adopt1on by the

Communlty as suoh arlse whatever the legal character of the future COdGo

/'
.- - ~
Y d

2o A non—blndlng code, asrenv1saged by the Group B countrles, whlch would be

_”'-; adOpted by a nOn-legal procedure such as a’ resolutzon "oy, consensus", would

not g1ve rlse to problems of\pr1n01p1e 1n the same way as & mandatory code '

L in the form of | artreaty thet has been Blgned and rat1f1ed elnce the former

would con51et merely of guldellnes for States ‘and’ flrmsr gu1ﬂe11nee whlch
could not modlfy or replace elther ihe prov151ons “of natlonal Communlty
or 1nternat10na1 law or the’ obllgatlons ‘and reepon81b111tles resultlng\
therefrom for- States and flrms., A non—blndlng code would therefore be

9351er for the COmmunlty to apply from the angle of 1te compatlblllty w1th

’]_ the pr1n01p1es hnd rules of Communlty law.vi v ﬂ. , ."'j o

B . VT - - .
- . . P - X . . g .
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. 3 However, 1f a non—blndlng code does not 11ke a code adopted under a. . .
treaty,~create legal commltments proper at the 1nternat10na1 level it does L
nevertheless eetebllsh a number of key prlnclples WhlGh are supposed to _
gulde ‘more or. less etrlctly the behav1qur of,those who have adopted them ;E

and of those for whom they are intended espeoially when thesé pr;n01ples 'vi

are formuleted in .a clear and preclse manner. R o ,gA -
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v

-. By adOptlng éexte.or reeolutlons of thls kind in an 1nternat10na1 forum o
States- pledge their political will to respect the pr1n01ples of their
declaratlon and to bring the appropr1ate means, to bear to enable them

to attain the obgectlvee of that declaratlono- Therefore such pledges are
obv1ouely p011t1cally 1mportant, notw1thstand1ng the fact that- their y .
legal character cannot be acknowledged -and it would be difficult for

the States which have adopted them to be eaelly able to avoid taklng

~

“account of thls facte

4¢ The theels of the blndlng nature of international- reeolutlons is upheld .
« in part1cu1ar by the developlng countrles, which are seeking to eetabllsh

i 1n thls way the pr1n01ples and guldellnes of the new 1nternat10nal econcmlc
' order to whlch they aeplre. The code may thus become a touchstone for
North—South cooperation although the transfer of technology between )
developlng end industrialized countrles at present amounts to barely 5%

of the transact1ons effected between the 1nduetr1allzeicountrzee themsel—

A

ves .

-

The Communlty and its member States ‘therefore owe it to the reputat1on of -

. their pOlle for cooperatlon w1th the developlng countrles to state clearly
~ to thelr partners during the f1na1 negotlatlon of the code the extent to

- whlch and the conditions on whlch they can apply the future code in view
~of the- Communlty rules that they have eetabllehed and 1ntend to establleh

among themselves.

5¢ In conc1u81on, whatever the legal nature of the- code, the Communlty as
euch must partlclpate in the adoption of the code and make sure that the
code is compatlble w1th Ccmmunlty law by means of the olausee pr0posed
above, which would be included. in. or annéxed to the code in accordance

- 4.

w1th prcoedures to be defined durlng the negotlatlcnso

1 - Mt - = -

+

6 While the legal nature of the’ code 1s ultlmately only of relatlve 1mpor-
tance with regerd to the matter of how 1te appllcatlon would f£it in- w1th -

" the 11les of Communzty law it doee, however, play a leading role from the
angle of its economic effects on future tranefere between eupplxere and

 buyers. of technology. ' e .

— . . 3 ..
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"_f It is also to. he feared that. such obstacles w111 affect above all transfers

- made by small—,and medxum-31zed flrms,,whose technology and knowmhow are -

e - 1\

l.subaect to'multlple controls and ruleso -In add1t10n, many rules of the
o code, part1cularly in the flelds of restrlctlverbuslness practlces and .
\,Aguarantees, are almed at 1mposlng standards of conduct on firms 1nvolved .
""1n transfers of technology. L “t;: g ) .

w

7« Operatlons ‘for the transfer of technology are generally speaklng of f{{
a complex and SpeOlflC natureo’ In" transfers between Western 1ndustr1allzed

countrles, buu aleo 1n thelr transactions W1th the Eastern-hloc countrles,

suppllers and buyers cf technology are normally free to determlne the'
content and the terms of thelr arrangements accordlng to thelr needs and
' thelr capab1lltles. They«are also free to. choose for. thelr arrangements-

the law, oourts and arbltratlon hoards approprlate to,their needs. .

Y .
-
N . ~ N -

The future code w111 contaln\a number of outllne prov1S1cns offerlng the -

reclplent countrles in partlcular the pcssnblllty of restrlctlng these ‘;;L;ti“'

freedoms and maklng transfers of technology heyond natlonal frontlers T_'

]
-~

- - [ B . 4 . .

B - N 1. . M - N N B . »
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8. These restrlctlons and rules affecting arrangements between flrms tend to
hlnder the development of the transfer of technology, particularly 1o, the",,'
developlng countrles, as 1llustrated 1n recent years by - certaln developing

countrces Wthh have adOpted a very restrlctlve pOlle in thls matter._

1

.- f o .'1 e -

f

"L‘« L
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9. Clearly, a blnding code would be llkely to relnforce thls trend slnce :

- "the: mandatory nature of 1ts prov1slons would 11m1t the options avallable 5

‘to suppllers and huyers in such a way, or would entail for- them such com—y

pllcatlons, that the transfer of technology would no’ longer be of 1nterest '

: to them. A non-bxndlng code, whose prov151ons 1n respect of flrms would‘

ultlmately remain optlonal, would, however, a Erlor offer greater

- Ry
- . . .

N ) - . KR R L g
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‘ generally regarded as better suited to the needs of the developlng countrles.,;

3
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 f1eI1b111ty for adJustlng to the needs and capabllltles of the partles
concerned and would therefore be more conducive’ to the development of -
.the transfer of" technology in general and 1o the developlng countrles

. in partlcular..,, o o - . : ST y

10. The member States of the Community, whloh are among the world’s magor
fgererators, guppliers. and buyers of technology and whose 1nduetr1a1 and
oomuerolal development in years to come depends largely on their oap301ty
forvtechnologloal }nnovation are therefore not ;nterestedv;n submlttlng,

to binding ifiternational rules. in this field which might complicate and,

- .raise the prlces of their technologloal trade and which, for reasons

set out ebove, would not be suitable for fa0111tat1ng the transfer of

) technology to the developlng countrles elthero

V. Interdependence with other international negotiations:’
. " X ’

1, The problems connected w1th thp transfer of teohnology and the compa-.
tlblllty of the codes and other 1nternat10nal standards with Community .
rules- do not at present arise solely in the 00ntext of UNCTAD's work on

'the code of conduct in questlon.

-

2+ An intergovernmental group of‘experts'under the United Nations Commission’

on Transnatlonal Corporatlons is in the’ ‘process of drawing up an 1nterna~
Vt1onal code of conduct governlng the activities of such corporatlons.
This group, whose work has only just started has decided to postpone :
dlscu881on ‘of the ohapters on the transfer of technology and restr1ct1ve
: buslnees pract1ces until. the results of the negotlatlons on UNCTAD'

oode of conduct are avallable. The latter may therefore 1nf1uenoe the

code on transnatlonal corporet1ons in such matters and sérve as a preoedenu oo

for a number of other problems,-such as the legal nature of the latter

code,

~ .



13. At WIPO,WOrk is under way\to amend ks Perié'Convention on the-prptec;'
- 'tlon of patentl and other industrial preoerav rlghtso The negotiations '
in this forum. are partly concerned w1th the dereloﬂlng connurles' demards
-that the system for ‘the protectron of 1udusu il vights be bet»er adaptea
to their policlea«end thelr needg, - Theg w111 Jae«ePore he gulded by the

: pr1301p1es and rules which the UNCTAD coda wil adnpt on this mattero

4. Slmllarly, the code's p*ev1elone rererdlng raaty aative buszness prac- “

't1ces w1th respect to tbe uransfer of technology Hay pregudlce the B
dellberatlons of the UHCTAﬁ group of experts on uh@ genera] -aspects of
‘lsuch practlces and hrw to control them thhln the ccate?t of. 1nternartonei
“trade, There is obv1ously & close link- betwaen the two euhgect matters S
“and a great number of- oontroversial probleme which are common. to both

of ‘them euch as the tr eatment of relatlons hetween parent companieo and

jthelr branches. ;

55. Laetly, matters relatlng to the transfer of technology are also under

: dlscu5810n w1th1n the context of the Conference on the Law of the Seao

6. Given the 1nterdependence of these problems the Communltj st adopt

;a.harmonlzed, coherent posztlon at theee different negotlatxons, w1th

regard to both the eubstantlve prov1elons and the legal aspecte of any

i _1nternat10na1 agreements, partlcularly in so far as the binding" or non—‘i'
) blndmg nature of’ euch agreements and their compatlblllty wlth Cormm.\nlty

'law are ‘concerned. .

‘The-progress on the code of conduct for the transfer of technology - as

“compared to other negotlatlons on thisg eubJect - means that this code
will be taken as a precedent for the negotiations- in the £ orums referred

to above. In def1n1ng its: p081t10n for ‘the Gonference on the ccde the '

Community . must therefore ensure that thisg posxtion does not unneoessarlly

‘restrlct its room for manoeuvre in the othér negotlatlons.

~
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VI.'PTOpoSal for a Commnity position

- -

. 1o In recent years the Community has defined its position on the code
of conduct for the transfer of technelogy_on a number of occasions, in

particular at the CIEC and UNCTAD IV,

In its statement to the CIEC on the transfer of technoiegy-(l) the Commu~—
nity confirmed that it accepted.hoth the objective pursued through.such

a- code -~ namely 1mprovement of the conditions under which- technology

" was transferred ~ and the very concept of a code on thls subgect. It
printed out, however, “that it considered that the adoption of the Group
of 77's draft code in the form of a code which was mandatory under
international law would not only bellmpractlcable in the market—economy '
industrialiZed'countriee ~ which would prevent them frbm being able to

t accept it in this ferm - but might also seriously impede‘the transfer of
technology to the deveioping countries instead of stimulating it, which

‘4wou1d be the reverselof the intended resulte.

- Por these reasons the Community adrocéted that a code defining non- -
blndlng lines of conduot should be established which in its opinion
would in the -long run be mere 11ke1y to have a positive effect on

- technological transactlons between 1ndustr1allzed and developlng

countrleSo'

2. The negotisting stance adopted by the Commmity for UNCTAD IV (2) .
therefore proposed that the Community should continue to insiet with

_ 1ts Group B partners.that only a non-mandatory, universally appllcable
code could have a,pract;cal impact ; it should be adopted by a resolutlonj

of the United Nations General Assemblye. The Commnity could not accept

a code containing both man&aﬁ&ry and non-mandatory parts ("mixed code"). .

The possibility_of a review procedure should be considered.

(1) Statement by the European Economic Communlty of 24 April 1976
(2) see T/366/76 (COMEUR) (DIAL) of 30 April 1976
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_It was .on the ‘basis of this p051t10n that the member States of¢the

. ,Communlty adopted Resolut1on 89 (IV), which entrusted the 1ntergovern--
“mental - group of experts W1th the task of- draW1ng up a draft code,
w1thout prejudlce to the f1na1 dec1s1on ‘on the ‘legal” character of the

.codee.

’

3. The Community position fon.the—Conference on'the node-of conduct to
‘be held 1n October/November must be based on the views Wthh the
Communlty and its member States have defended both in the prev1ous Two

'-conferences and within the 1ntergovernmental group of experts in .the

'preparatory phase’ for the code. oo

46 Slnce the 1ntergovernmental group of experts was not able to complete .

the draft of the code’ the Conference w111 have to carry out the tasks

of drafting the mlss1ng chapters and seeklng compromlse ‘formulas on:

‘_:controver51a1 subaects. The Communlty should continue this work as

~.in the past within the framework and in olose coordlnatlon w1th the

‘other members of Group Be ¢

5. Wlth regard to, the legal nature of the code, its baslc concept and
" the. p0551ble consequences of its pr1n01ples and rules as already deflned

- or proposed by the Group of 77 in partlcular, gscarcely’ ‘enable the

'TCommunlty to adopt a posxtlon which is . dlfferent from that defended by

it at- the 'CIEC or UNCTAD IV. “In order %o av01d legal and political

'dlfflcultles relatlng to the appllcat1on of a blnding code to transac-;

H:'tlons by 1ndependent flrms and in an effort to av01d 1mped1ng the

transfer of technology by a system of schematlc, rlgld rules the Commu~ ‘f 3

n1ty should negotlate the code on the basis of an agreement in the form

. of non-blndlng llnes of conduct and adoptonly a code of this kinde =

re f ’ b ' O
> . . .

"In view. of 1ts potentlal legal consequences, the magnltude of which is
unclear for want of a detailed. examlnatlon, a "mixed code" formula
1nvolv1ng both blndlng and non-mandatory sectlons should be: re;ected
by the Communlty. o J‘ . ' ;:‘ Lo - ;.J. AP

T ra

.
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The Communlty should, however, encourage the precise formulatlon of
the prov1slons which will ultlmately be incorporated in the code.

' This -would provide a clear and hence more persuasive picture of the
lines of .conduct which the parties to a transfer of technology'operaxion
‘should - voluntarily ~ aim ate This would'facilitaté the task of firms
and of the public author1t1ea in 80 far as the pract1cal application of
the code is concerned.’

| P
. 6o As the code of cohduét is supposed to\regularize progressively
‘international trade in an area which is of prime importance for both

iﬁdustrialized and develoﬁing couhtries the practical application of

- the code must be regularly monltored and it should be p0331b1e to

- rev1ew the code if it fails to do 1ts job adequately. L

A proposal, already put forward informally by a number of sides, to
supplement the code with provisions of this kind could meke the concept
of the non-binding code more attractive foAthg‘Grouﬁ of 77, while
confirming the industrialized countries*ihtention‘to ensure fhat the
- guidelines of ‘this code are strictly observed by all the parties
concerned. '

\'\ B
Such provisiohs in the. code -should not, ‘however, involve the establish-

ment of cumbérsome monitoring and surveillance machinerye.

The Cammunitﬁ should support any proposal envisaging a reasonable, flexible
mechanisn for‘monitoring>and reviewing the code if éuch a proposal. could
help make the code- in the form of non-binding guidelines‘acceptable to

‘the Group of 77. . -

~ Te Since the Commuhit& has competence in certain fields dgvered by the
future code the Community should demand to be allowed to participate as
sudh'in,the‘adoptibn of the code, whatever its.legal natures. '



-

80 To settle the problem of the code s oompatlblllty w1th Communlty

law the Commun1oty should propose an- EEC clause ensurlng

v

(1) that the code would not 1nfr1nge upon any ex1st1ng or future applloa—

tlon and 1mplementat10n of ‘the Treatles, “_?' =

- . y .o <, 47

“

(11) that the Communlty as such w1ll:1n 50 far as the areas of 1ts compe~
”y_ tences are concerned, be a party to the code 1n the same manner as

States.-.;. S '

M . . -

Such a: olause could be 1nc1uded in. the text of the code (for 1nstance ‘.'

'~ 1n the chapter on. flnal prov1s1ons) or. could be attached to it 1n 1,*',

“~? code takes suitable account thereof.,

o -

Y

| accordance w1th a procedure to be def1ned for 1nstance 1n the form of

- whole w111 adopt -on that occa31on.~

“a protocol annexed to the oode, or an exchange of letters.

. oo
1
*

. /If the Communlty falled to have one of these formulas accepted it- could ‘

1ssue an explanatory statement relatlng to the .code .or enter a reserva—.‘f

tlon, regardlng the status of Communlty law and rules, when the code is |
a.dop'ted. o f . ] . _ﬂ.’ o . » '_‘.\ . .

90 When the Conference on the code of conduct is opened the Communlty

. should make a statement drawlng the attentaon of the partlclpants to

thls Communlty problem “and announc1ng 1ts 1ntentlon to ensure that the

L ‘4(\'-
o

In thls statement the Communlty could comment upon 1ts posltlon regardlng_‘

the legal nature of the ‘code- and the deslrablllty of a mon1tor1ng~and .o .%

rev1ew mechanlsm._ It could also state its w1111ngness to pursue the

T negotiatlons on the. code with an open - mlnd to the needs of the partners,

parficularly the developlng countrles, 1n order to\arrlve at a result
acceptable to all partles.: These last passages of the Community statement
should however, be closely llnked to the p031tion whloh Group B.as.a .





