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EXPLANATORY MEMORANDUM

I Political aspects

1. Background:

The European Community is one of the participating parties in the negotizitions making
up the eighth round of multilateral trade negotiations held under the auspices of the
General Agreement on Tariffs and Trade (GATT). The Uruguay Round negotiations, as
they were known, were concluded by the Trade Negotiations Committee in Geneva on
15 December 1993. The Final Act embodying the results of the Uruguay Round
multilateral trade negotiations (hereinafter the Final Act) was formally signed on behalf
of the Community by the President of the Council, Mr Pangalos, and Sir Leon Bnttan
Member of the Commission, in Marrakesh on 15 April.

The Commission has officially presented the Council with a proposal for a decision on
the conclusion of the results of the Uruguay Round Trade Negotiations.! The Council has
yet to act on this point.

Like its principal trading partners, the Community gave its official approval for the
establishment of the World Trade Organization and the other results of the Uruguay
Round to take effect at multilateral level at the earllest possible opportunity, i.e.
1 January 1995.

An implementation conference will be held in Geneva early in December to this end.

The Commission is convinced that any further delay in fulfilling its international
obligations would be severely prejudicial to the Community’s international prestige and
credibility.

2. Grounds for the proposed approach

The Comniiss_ion considers it appropriate, as matters now stand, to implement forthwith
all the additions and amendments to Community legislation required by the Final Act.

Aside from the Community’s formal adoption of the results of the Uruguay Round and,
consequently, from its accession to the World Trade Organization as a founder member,
the prompt adoption of this decision by the Council would also allow the Community to
honour its commitments to its international trading partners.

Pending lodging of the Community’s official instruments of acceptance with the World
Trade Organization, the current state of affairs in GATT would thus continue.

! COM(94) 143 final, 15.4.1994.



Irrespective of the fulfilment of commitments made under its auspices, the General
Agreement has not been submitted for ratification by the parties.

11 Legislative aspects

Examination of the Final Act shows that several measures it contains are already
adequately covered by existing Community legislation.

However, other measures do require the Commumty either to adopt new legislative acts
or to amend existing Community law.

This' memorandum sets out the reasons for the entry into force of all the acts required to
implement the results of the Uruguay Round and summarizes the main grounds justifying
the acts listed in the annex to the proposed implementing decision.

In addltlon, each, of the acts. listed in the annex is preceded by its own explanatory
memorandum giving detailed observations on the act concerned.

l; Simultaneous entry into force

' Mainly at the Community’s insistence, the Punta Del Este Declaration, which launched
the Uruguay Round trade negotiations, established the principle of globality as one of the
"guiding principles of the negotiations".

From the point of view of the Comniunity s objectives it was thought appropriate that
"the launching, the conduct and the implementation of the outcome of the negotiations
shall be treated as parts of a single undertaking".?

The Council was regularly informed of progress and consistently underlined the point that
the result of the Uruguay Round should be a "comprehensive and balanced outcome".

The Commission also believes that only a global assessment’will allow the Uruguay
Round’s contribution to the Community to be fairly judged.

Most of the Community’s partners in the negotiations have adopted procedures aimed at
guaranteeing the "globality" of the outcome.

On the multilateral front, accession to the Worid Trade Organization is subject to
acceptance in full of the Final Act (see Agreement establishing the WTO, Articles XI and
XII).

Consideration of these factors led the Commission to propose at the Council meeting of
15 April 1994 that the implementing leglslatlon be presented as a whole in the form of
a single leglslatlve act.

However, in order to facilitate discussion in the various Council committees, the
Commission decided on the approach outlined here in which the political unity of the

2 GATT document, MIN. DEC of 20.9.1986, p. 2 and 3.



outcome is embodied in legal form by the attached decision on simultaneous entry into -

force.

This decision lays down that all the acts required for the implementation of the results of
the Uruguay Round, which are listed in full in its annex, will come into force legally in
the Community simultaneously on 1 January 1995. The entry into force of each act is
therefore subject to the adoption of this dec151on simultaneously 1mplement1ng all the
other acts. :

2. Commitments on customs duties for products not covered by the agriculture
offer

The negotiations on customs duties in the Uruguay Round resulted in the deposit by the
Community of a new schedule of tariff concessions.

The commitments entered into represent in total an average 30% reduction in the rate of

customs ‘duties applicable to imports from other GATT contracting parties.

The participating parties in the Uruguay Round agreed to 1mplement the first stage of
reductions with effect from 1 January 1995.

Pursuant to Council Regulation (EEC) No 2658/87 of 25 July 1987 the tariff to be .

- applied as from 1 January of the following year must be published by 31 October at the
latest. It seems unlikely that procedural delays would allow adoption of the tariff resulting
from the Uruguay Round by that date, but publication of the pre-Uruguay Round tariff
on the prescribed date would probably cause some confusion amongst businesses and lead
to doubts inside and outside Europe as to the Community’s detemnnatlon to honour its
commitments under the Uruguay Round.

To avoid giving the wrong impression and damaging the Community’s prestige
internationally, the Commission considers it appropriate to waive the obligation to publish
and, instead, to publish the tariff fixed in the Uruguay Round by way of information in
the C series of the Official Journal on the prescribed date.

The decision on tariffs is a key element and integral part of the overall outcome of the
Uruguay Round. It is important, therefore, that it should be given due consideration
along with the other results. Likewise, the tariff concessions granted by the Community

in the Uruguay Round should take effect on the same date as the other commltmentsv

entered into during the negotlatlons
3. Non-tariff commitments = '

The results of the Uruguay Round multllateral trade negotlatlons also include unportant
non-tariff provisions.

(a) Customs valuation
Leaving aside a small number of essentially technical ‘amendments, the Agreement on

Implementation of Article VII of the General Agreement (Rules on Customs Valuation)
was further clarified in two Decisions on customs valuation formally adopted at the
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ministerial meeting in Marrakesh on 15 April 1994 and incorporated into the Final Act
embodying the results of the Uruguay Round.

The Decision on Texts Relating to Minimum Values and Irhports by Sole Agents, Sole
Distributors and Sole Concessionnaires is mainly addressed to developing countries and
_requires-no action on the Community’s part.

The Decision Regarding Cases where Customs Administrations Have Reason to Doubt the
Truth or Accuracy of the Declared Value, on the other hand, provides added protection
for importers by stipulating that customs administrations must give reasons in writing for
doubting the declared value, and giving 1mporters a right of reply.

These safeguards do not exist in Community law as it stands. As a result, Commission
- Regulation No 2454/93 of 2 July 1993, laying down provisions for the implementation
~of the Community Customs Code, needs to be amended. _

Since this is, however, a matter for the Commission, no amendments need be tabled for
adoption by the Council, so none are included in the Annexes to the Decision.

(b) - Preshipment Inspection

A number of developing countries lacking adequate customs facilities have given
private-sector companies the task of verifying the price, quality and quantity of goods sent
to them. This practice, with private firms exercising public authority, is known as
preshipment inspection’.

Preshipment' inspection was included in discussions on non-tariff matters at the
Community’s suggestion.

The Agreement incorporated into the Final Act applies basic GATT tenets such as non-
discrimination and transparency to the practices of preshipment inspection companies. It -
spells out in detail a set of obligations governing all aspects of preshipment inspection,
paying special attention to price verification. It also introduces a two-tier dispute
settlement system for private parties and Governments who are signatories to the GATT.

Disputes between the inspection bodies and exporters will be settled by binding
arbitration. Governments, however, will be fully liable, under the GATT dispute
settlement procedure, for seeing that the Agreement on Preshipment Inspection is
. complied with.

Community léw has no rules on preshipment inspection, although it does exist in some
of the Member States’ national legislation.

In view of the nature of the commitments made under the Agreement on Preshipment
Inspection in the Uruguay Round, the various national authorities should implement the
provisions, with a Council Directive to guide them.

(c) Rules of Origin

The. Commumty entered negotlatlons with no specific demands of its own. It did,
however, successfully push for the pnnclple of a single set of rules of origin at
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international level, along with the notion that the last substantial transformation should
determine origin. The criteria listed in Annex II of the Agreement on Rules of Origin

correspond to current Community practice and do not affect the Community’s preferentlal
rules of origin.

Part IV of the Agreement on Rules of Origin sets out a ‘.vvork programme for
harmonization entailing further negotiations under the GATT. Work will be started as

soon as the World Trade Organization is set up and is planned to last three years at this
stage. .

The major changes to Community legislation will therefore not have to be introduced
until 1998 at the earliest. In the meantime, there are the procedural changes relating to

information on origin, which come under nnplementmg arrangements for the Community
Customs Code.

The implementing regulation is Commission legislation and is being amended in line with
the results of the Uruguay Round. It could be brought into force whenever appropriate,
and does not need to be included among the proposals presented for adoption by the
Council.

(d) Import licences

The Agreement on Import Licensing Procedures reached in the Tokyo R.ound has been
revised, though the changes are mainly technical.

On the substantive side, the nature of trade-restricting effects is now spelled out. The
transparency clauses and the non-automatic licensing procedures have also been markedly
improved.

Upon examination, however, these changes do not appear to entail any amendments to
Community legislation as it currently stands.

4. Textiles and clothing

The negotiations on bringing textiles and clothing under the GATT, subject to
strengthened rules and disciplines, was one of the major issues of the Uruguay Round.

The Agreement finally reached and :incorporatled into the Final Act meets the
Community’s objectives in this area via a twin process of liberalization and integration
spread over three distinct phases.

Some amendments to Council Regulation (EEC) No 3030/93 of 12 October 1993 on
common rules for imports of certain textile products from third countries will be.
necessary to implement the Agreement. The details and the logic behind the amendments
are discussed in the specific Explanatory Memorandum on textiles which is annexed to
the attached Decision. ~

S. Agriculture

The hopes and fears of the Uruguay Round, from start to finish, were largely bound up
with one issue - agnculture



The talks resulted in a string of provisions on agriculture which are largely, though not
exclusively, contained in the Agreement on Agriculture set out in the Final Act.

The Community’s commitments in this sector will require a number of amendments to
Community legislation and certain transitional measures.

The changes, and the reasons for them, are detailed in a specific Explanatory '
Memorandum annexed to the Decision.

6. Rules and disciplines
(a) Technical barriers to trade

The new Agreement constitutes a major revision of the Code that emerged from the
Tokyo Round. It generally has a clearer structure, stronger disciplines, and wider coverage
in respect of those involved in standardization, drafting technical regulations, and
evaluating products’ conformity with the standards in question.

More specifically, the new Agreement contains a Code of Practice setting out rules to be
observed in establishing voluntary standards, which apply to both public and private
bodies. It also takes an important step towards striking a better balance between rights and
obligations by applying GATT disciplines to large local authorities. The introduction of
the’ principle of proportionality is another major innovation, as is the inclusion of
production processes and methods in the scope of the agreement.

‘The changes made to the Agreement on Technical Barriers to Trade during the Uruguay
Round negotiations broadly reflect the Community approach to standardization as it has
emerged from work on the Single Market. No changes will therefore need to be made to
the Community legislation currently in force to ensure compliance with the Agreement.

(b) Trade-related investment measures

The Uruguay Round Agreement on Trade-Related Investment Measures (TRIMs) clarifies
the GATT provisions in this area, in that the contracting parties undertake not to apply
any measures that are incompatible with Articles III(4) and XI(1) of the GATT. There
is an illustrative, i.e. non-exhaustive, list of definitions of the measures covered by the
agreement.

The section in Article III on breaches of national treatment obligations defines local
content and limited manufacturing requirements, while the section in Article XI on
breaches of the obligation to abolish quantitative restrictions lists domestic sales, product
‘mandating and trade balancing requirements.

Article 5 of the TRIMs Agreement allows the industrialized countries a transitional period
of two years to dismantle measures covered by the Agreement. However, this period of
grace will be granted only for measures of which GATT is notified within 90 days of the
creation of the WTO. :

Community legislation is unaffected by the TRIMs Agreement, although the Member
States are advised to take note of the terms of the agreement.
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(© Fair-trade provisions

The negotiations on dumping and subsidies produced far-reaching changes to the Codes
that emerged from the Tokyo Round. In order to comply with its commitments in this
area, the Community will have to adopt new legislation and amend Regulation (EEC) No
2423/88 and Regulations (EC) Nos 521/94 and 522/94.

The reasons for the proposed changes are set out in detail in the sections on dumping and
- subsidies in the annex to this decision.

The Uruguay Round negotiations also produced a new agreement specifically on
. safeguards. In order to comply with its commitments in this field, the Community will
have to adopt a new regulation and repeal Council Regulation (EC) No 518/94 on
common rules for imports. The grounds for this conclusion are set out in the annex.

The new GATT codes and the changes designed to streamline and rationalize the
Community’s decision-making procedures should further strengthen our hand against
illicit commercial practices and resulting damage to trade. The procedures laid down in
. Council Regulation (EEC) No 2641/84, as recently amended by Council Regulation (EC)
No 522/94, accordingly need to be tightened up.

7. Services

The Uruguay Round produced two new developments in the field of international trade
in services. ’

The first is the General Agreement on Trade in Services (GATS), which establishes a
binding framework regulating all measures covered by the agreement. Underpinning the
rules in question are the GATT principles of non-discrimination and transparency.

The GATS contains sectoral annexes on the movement of natural persons, air transport,
telecommunications, financial services and maritime transport, which adapt the GATS
- provisions to the specific features of the sectors concerned.

The schedule of initial liberalization commitments, which spells out the‘contracting
parties’ commitments as regards national treatment and/or market access in all services
sectors, forms an integral part of the obligations imposed by the GATS.

The Community approach in this area of negotiations was a function of progress in the
creation of the Single Market, and consisted of translating its internal achievements in this
field to the multilateral stage. The commitments into which it has entered do not exceed
the obligations already imposed by the creation of the Single Market, and consequently
do not entail any changes to current Community legislation. "

8.  Intellectual property

The Community’s other main pridrity‘ for the Uruguay Round was the creation of an
efficient instrument to ensure that those intellectual property rights with implications for
trade are genuinely enforced.



Ao .

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs) fully.
satisfies this requirement, in that it contains provisions on the protection of intellectual
property rights that together make up a body of multilateral rules designed to promote
- international trade in products bearing such rights and to prevent the trade distortions and
frictions that arise from the lack of adequate and effective protection.

In addition to the general provisions and basic principles governing the protection of
intellectual property rights, the TRIPs Agreement contains binding rules guaranteeing the
existence, scope and protection of copyright and associated rights, trade marks,
geographical indications, industrial models and designs, patents, and semi-conductor lay-
out designs, plus rules for the protection of business secrets and the control of anti-
competitive licensing practices.

There are also detailed provisions on implementation of the TRIPs Agreement by national
authorities. These provisions cover border procedures, which must meet certain specific
requirements, the acquisition and retention of rights, and the procedures by which the
holders of such rights can ensure that they are enforced.

The obligations imposed by the TRIPs Agreement must be enforced by the contracting
parties within one year of the creation of the WTO.

In order to honour its commitments, the Community will have to amend its current

legislation in this area along the:lines detailed in the annex, though compliance w1th some
of the obligations will be the responsibility of the Member States.

9. Plunlateral agreements

The Fmal Act of the Uruguay Round also contains the plurilateral agreements concluded
‘under GATT ausplces : :

(a) Sectoral agriculture agreements -
The International Dalry Agreement and the International Bovine Meat Agreement were

not covered by the Uruguay Round negotiations. They appear in the Final Act unchanged
from their Tokyo Round formats of 1979

The incorporation of plunlateral agreements into the WTO system, including its dispute
settlement procedures, is bmdmg for members who are party to the agreements concerned.

(b) Cwll'alrcraft

When the Uruguay Round proper was concluded, it was decided to prolong the
negotiations on the revision of the Agreement on Trade in Civil Aircraft by another year.
Pending the expiry of that deadline in ‘May 1995 the 1979 Agreement produced by the
Tokyo Round will remain in force.

Needless to say, no changes in legislation are necessary at this stage.

(c) Public procurement

A new Agreement on Government Procurement was successfully concluded.
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The main outcome of the negotiations was to extend the scope of the Agreement to

embrace procurement of supplies, works and services by national and local government

agencies, and by public undertakings operating in the utlhty sectors (ports, airports, water,
electricity and urban transport). :

Here too, the Community approach was conditioned by the progress achieved in the
creation of the Single Market. Consequently, the.revision of the Agreement on Public
Procurement does not entail any major changes to current Community legislation.

However, the Community is engaged in a series of bilateral negotiations on entities to be
subject to the disciplines. The results of these negotiations will be submitted to the
Council for adoption on a case-by-case basis, as the talks are concluded.

It is possible that some of these bilateral agreements will entail making some minor
changes to the legislation, Given that parties to the new Agreement on Public
Procurement will not be required to enforce its provisions until 1 January 1996, and that
the bilateral agreements will enter into force on the same date or even later, the
Commission reserves the right if necessary to return to the implementation of the public
procurement aspects of the Uruguay. Round at a later date.

10. Other agreements

Negotiations for the Multilateral Agreement for Steel are still continuing so no text is
included in the Final Act and no amendments to the legislation are therefore necessary
for the time being.

III. Procedural aspects

The Commission proposal to the Council for a Decision concluding the Uruguay Round
agreements recommends referral to Parliament under the assent procedure, since the Final
Act, by virtue of the Agreement estabhshmg the WTO, provides for a "specific
institutional framework" within the meaning of the second subparagraph of Article 228(3)
of the Union Treaty

In any case, the Uruguay Round agreementé undeniably constitute international

agreements of significant nnportance for the Community within the terms of the Stuttgart

Solemn Declaration.

In the interests of political and legislative consisiency, .tﬁerefore, it would also be sensible
to submit to Parliament for its opinion the acts implementing the agreements.

Since those acts are based on Article 113, howgver, that move is optional.

When the package of legislation is sent to Parha,ment the attention of the House should

be drawn to the importance of enabling the Community to honour its international
commitments as from 1 January next year.



COUNCIL DECISION

of ... 1994 94/ 0225(ACC)

bringing into force simultaneously the acts implementing the results of the Uruguay
Round of multilateral trade negotiations

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty estabhshmg the European Community, and in' particular
Artwle 113 thereof,

Havmg regard to the proposal from the Commission,
Having regard to the opm10n of the European Parliament,

Whereas the several acts giving effect to the results of the Uruguay Round should come
into force at the same tlme,

Whereas the said results should enter into force in the Commumty on the same day that
the Agreement establishing the World Trade Organization and its annexes enters into
force at multllateral level; -

Whereas it was decided at the conference on implementation in Geneva in [December

1994] that the said results should take effect on [1 January 1995],

HAS DECIDED AS FOLLOWS:

- Atticle 1 |
The acts giving effect to the results of the Uruguay Rouﬂdmu'ltilateral trade negotiations
listed in the annex to this Decision shall enter into force on [1 January 1995], except for
acts relating to agreements whicl;\» specifically provide for a later date. ‘

; Article 2.

This Decision shall be published in the Official Journal of the European Communities.
It shall take effect on the date of its publication.

Done at Brussels, . For the Council

The President

10
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Council Decision amending the Combined Nomenclature and the Common
Customs Tariff in the 1ight of the results of the Uruguay Round.

Council Directive on Pre-Shipment Inspections for Exports from the
Community. o

Council Regulation amending Council Regulation No 3030/93 on common rules
for imports of certain textile products from third countries.

Council Regulation on the adjustmentsi add- transitional arrangements
required in the agricultural sector in order to implement the agreements
concluded during the Uruguay Round of Multilateral Trade Negotiations.

Parliament and Council Reguiation amending Council Regulation (EEC) No
1576/89 laying down general rules on ‘the definition, description and

presentation of spirit drinks and Council Regulation (EEC) No 1601/961

laying down general rules on the definition, description and presentation
of aromatized wines, aromatized wine-based drinks and aromatized wine-
product cocktails following the Uruguay Round of the mult|lateral trade
negotiations.

Council| Regulation on protection against dumped imports from countries
not members of the European Community. ‘

Council Regulation on protection. against subsidized imports from
countries not members of the European Communlty.'

Counci! Regulation on common rules for imports, repealing Regulation (EC)
No 618/94.

Council Regulation on the strengthening of the common commercial policy,
in particular with regard to protection against illicit commercial
practices and adverse trade effects suffered by Community enterprises,
and to the exercise of the Community's rights under international trade
rules :

Council Regulation concerning certain .measures to be taken to implement
the Agreement on Trade-Related Aspects of Intellectual Property Rights in
relation to certain modifications of Council Regulation (EC) No 40/94 on
the Community trade mark.

” P

Council Decision concerning certain medsurés on the extension of the

legal protection of topographies of semiconductor products to persons

from a country of the World Trade Organisation.
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Preshipment Inspection

AT



COUNCIL DIRECTIVE , 94/ 0226(ACC)

on pre-shipment inspections for exports from the Community -

The Council of the European Union
Having regard to the Treaty establishing the Furopean Community, and in particular
Article 113 thereof, .

Having regard to the proposal from the Commission,
Having regard to the opinion of the European Parliament; _

- Whereas a number of developing countries have recourse to so-called pre-shipment
inspection programmes in order to ensure a proper distribution of limited foreign currency
resources to importers and in order to combat such practices as over-invoicing and fraud,
whereas these developing countries have charged private companies with this task, which
includes a check on quality, as well as price of the goods intended for export to the
territory of these countries;

Whereas the Community recognises the right of the developing countries to have recourse
to pre-shipment inspection; whereas, however, pre-shipment inspections can give rise to
abusive interferences in the price freely agreed between parties to a contract and to other
practices which form unnecessary obstacles to trade;

Whereas the Uruguay Round final act, signed on 15 April 1994 in Marrakech (Morocco),
establishes an agreement on pre-shipment inspection between members of the World
Trade Organisation (WTO); whereas this agreement needs to be put into effect for the
Community;

Whereas, in view of the maintenance of a common commercial policy of the Community it
is necessary that the Member States regulate the activities of pre-shipment inspection
entities along uniform lines;

Whereas, to this end the Member States need to provxde for a notification of pre-shipment
inspection activities

Whereas there is good reason to simplify procedures as much as possible, in particular
with respect to the review of prices, whereas exemptions, however, are not foreseen by
the agreement on pre-shipment inspection of the WTO and such exemptions can thus only
be applied with the agreement of the by pre-shipment inspection entities;

Whereas the Member State should institute a quick and effective procedure for the
settlement of disputes between exporters and pre-shipment inspection entities; whereas
such a procedure is foreseen by the agreement on pre-shipment inspection of the WTO,;
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Whereas the non-compliance with conditions or non-observance with procedures by pre-

shipment mspectlon entities should be settled with the third countries makmg use of such
entities;

Whereas Article 3 paragraph 3 of the agreement on pre-shipment inspection of the WTQ
provides for technical assistance to third countries;

HAS ADOPTED THIS DIRECTIVE:

Article 1

\

This directive applies to activities, carried out on the customs territory of the European
Community, by pre-shipment inspection entity which, for the account of governments or

public' entities of third countries, carry out controls on the quality, quantity or price of

goods destined for exports to the territory of these third countries (pre-shxpment
mspectxon programmes). ‘
Article 2
1. Member States shall make the activities of pre-shipment inspection entities as defined
in Article 1 subject to a procedure for prior notification under the conditions set out in
this directive. Modifications in the way pre-shipment inspection entities carry out these
activities shall also be notified prior to their implementation

2. This procedure shall be applied in a non-discriminatory manner

Article 3

The notification of activities mentioned in Article 2 shall cover the following activities:

a.  physical inspection of the merchandise before it is exported in order to verify the L

conformity of the dispatch (quality, quantity) with the specifications of the contract

and the respect of rules and standards foreseen by the .importing country or -

recognised at the international level;

b.  verification of the price, and where applicable, of currency exchange rate, on the

basis of the contract between the exporter and the importer, the pro forma invoice
and, where applicable, the application for import authorisation.

"



3
, Article 4

With a view to facilitating the implementation of the agreement on pre-shipment
inspection of the WTO, Member States shall verify whether the notified activities meet at
least the following conditions:

a.

when they notify their activities, the pre-shipment entities shall communicate to the

authorities of the Member State(s) the dispositions, with the exception of the
remuneration, of the contract agreed with the governments or public entities of third
countries for the account of which the pre-shipment inspection programmes have
been put in place. They shall subsequently communicate all modifications regarding
the conditions for control to these same authorities. The competent authorities of the
Member States shall verify that the dispositions of the contract are not contrary to
the conditions of this directive.

Prior to any control, the pre-shipment inspection entity informs the exporter of the

modalities of the inspection and the criteria that will be applied.

The pre-shipment inspection entity shall carry out the appropriate controls in a time
span that avoids unreasonable delays. They shall also, following receipt of the final
documents and completion of the inspection, within five working days, either issue a
Clean Report of Findings or provide a detailed written explanation specifying the
reasons for non-issuance. In the latter case exporters shall be given the opportunity
to present their views in writing and, if exporters so request, arrange for re-

- inspection at the earliest mutually convenient date.

Pre-shipment inspection entities shall also undértake, whenever so requested by the
exporter, prior to the date of physical inspection, a preliminary verification of price

“and, where applicable, of currency exchange rate, on the basis of the contract

between exporter and importer, the pro forma invoice and, where applicable, the
application for import authorisation. They shall, after a preliminary verification has
taken place, immediately inform exporters in writing either of their acceptance or of
their detailed reasons for non-acceptance of the price and/or currency exchange rate.

In order to avoid delays in payment, pre-shipment inspection entities shall send to
exporters or to designated representatives of the exporters a Clean Report of
Findings as expeditiously as possible. They shall also, in the event of a clerical error
in the Clean Report of Findings, correct the error and forward the corrécted
information to the appropriate parties as expeditiously as possible.

The pre-shipment inspections shall be carried out in a non-discriminatory manner,
and the procedures and criteria employed in the conduct of these activities shall be
objective and applied on an equal basis to all exporters affected by such activities.

Pre-shipment inspection entities shall not request exporters to provide information

regarding manufacturing data related to patented, licensed or undisclosed processes,

or to processes for which a patent is pending; unpublished technical data other than
data necessary to demonstrate compliance with technical regulations or standards;
internal pricing, including manufacturing costs; profit levels; the terms of contracts
between exporters and their suppliers unless it is not otherwise possible for the
entity to conduct the inspection in question. (In such cases, the entity shall only
request the information necessary for this purpose). ) '

N¥
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In general, pre-shipment inspection entities shall treat all information provided by
exporters as business confidential, to the extent that such information is not already
published, generally available to third parties, or otherwise in the public domain.
Such business confidential information shall be shared with the governments
contracting or mandating the entity only to the extent that such information is
customarily required for letters of credit or other forms or payment or for customs,
import licensing or exchange control purposes.

Pre-shipment inspection entities shall establish procedures to receive, consider and
render decisions concerning grievances raised by the exporters. These procedures
shall be developed and maintained in accordance with the following guidelines:

i. pre-shipment inspection entities shall designate one or more officials who shall
be available during normal business hours in each city or port in which they
maintain a pre-shipment inspection an administrative office to receive, consider
and render decisions on exporters' appeals or grievances;

ii. exporters shall provide in writing to the designated official(s) the facts

concerning the specific transaction in question, the nature of the grievance and a
~ suggested solution;
A

iii. the designated official(s) shall afford sympathetic consideration to ‘exporters'

grievances and shall render a decision as soon as possible after recelpt of the
documentation referred to in sub-paragraph (ii).

- AS
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Article 5

In order to prevent over- and under-invoicing and fraud in the importing third country,
Member States shall verify that pre-shipment inspection entities conduct price verification!
according to the following conditions. :

a.

pre-shipment inspection entities shall only reject a contract price agreed between an

exporter and an importer if they can demonstrate that their findings of an
unsatisfactory price are based on a verification process which is in conformity with
the criteria set out in sub-paragraphs (b) through (e);

the pre-shipment inspection entity shall base its price comparison for the verification

of the export price on the price(s) of identical or similar goods offered for export -

from the same country of exportation at or about the same time, under competitive
and comparable conditions of sale, in conformity with customary commercial
practices and net of any applicable standard discounts. Such comparison shall be
based on the following:

i. only prices providing a valid basis of comparison shall be used, taking into
account the relevant economic factors pertaining to the country of importation
and a country or countries used for price comparison;

ii. the pre-shipment inspection entity shall not rely upon the price of goods offered
for export to different countries of importation to arbitrarily impose the lowest
price upon the shipment;

iii. the pre-shipment mspectxon entity shall take into account the specific elements
listed in sub-paragraph (c);

iv. at any stage in the process described above, the pre-shipment inspection entity
shall provide the exporter with an opportunity to explain the price;

when conducting price verification, pre-shipment inspection entities shall make
appropriate allowances for the terms of the sales contract and generally applicable
adjusting factors pertaining to the transaction; these factors shall include but not be
limited to the commercial level and quantity of the sale, delivery periods and
conditions, price escalation clauses, quality specifications, special design features,
special shipping or packing specifications, order size, spot sales, seasonal influences,
licence or other intellectual property fees, and services rendered as part of the
contract if these are not customarily invoiced separately; they shall also include
certain elements relating to the exporter's price, such as the contractual relationship
between the exporter and importer;

! 1t should be remembered that the obligations of user Members with respect to the services of pre-
shipment entities in connection with customs valuation shall be the obligation which they have accepted
in GATT 1994 and the other Multilateral Trade Agreements included in Annex 1A of the WTO :
Agreement (footnote 4 of the agreement on pre-shipment inspection of the WTO).
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d. - the verification of transportation charges shall relate only to the agreed price of the
mode of transport in the country of expo_rtation as indicated in the sales contract;

e.  the following shall not be used for price verification purposes:

i. the selling price in the country of importation of goods produced in such
country; ' ,

4

ii. the price off goods for export from a country other than the country of

exportation;
iii. the cost of production,

iv. arbitrary or fictitious prices or values.

¥

Article 6

In order to avoid unnecessary delays for exporters, Member States shall incite pre-
shipment inspection entities to use simplified verification procedures, where appropriate,
in particular to exclude the review of prices in certain cases. In establishing these
simplified procedures, however, account shall be taken of the obligation by Member States
and pre-shipment inspection entities to carry out the activity in a non-discriminatory
manner. :

Article 7.

If the pre-shipment inspection entity does not observe the conditions set out in Articles 4
and S of this Directive, or if the entity does not comply with the procedures set out in
Article 9, the authorities of a Member State shall notify the Commission and the other
Member States of such non-observance or non-compliance and may have recourse to the
procedure foreseen by Article 4 of Council Regulation 2641/84 (EC)2.

. Article 8
Member States shall provide third countries, if reqﬁested, technical assistance directed

towards the achievement of the objectives of the agreement on pre-shipment inspection in
the WTO mutually agreed terms, or how to do without them.

2 OJL 252 0£20.9.1984 p. 1
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Article 9

Member States shall encourage pre-shipment inspection entities and exporters mutually to
resolve their disputes. However, two working days after submission of the grievance in
accordance with the provisions of paragraph e of Article 4, either party may refer the
dispute to independent review entity as foreseen by Article 4 of the agreement on pre-
shipment inspection of the World Trade Organisation (WTO). The procedure shall be as
follows:

a.  an exporter or pre-shipment inspection entity wishing to raise a dispute shall contact
the independent entity referred to above and request the formation of a panel. The
independent entity shall be responsible for establishing a panel. This panel shall
consist of three members. The members of the panel shall be chosen so as to avoid
unnecessary costs and delays. The first member shall be chosen from section (i) of
the list foreseen in the WTO agreement on pre-shipment inspection by the pre-
shipment inspection entity concerned, provided that this member is not affiliated to
that entity. The second member shall be chosen from section (ii) of the list foreseen
in the WTO agreement on pre-shipment inspection by the exporter concerned,

provided that this member is not affiliated to that exporter. The third member shall .

be chosen from section (iii) of the list foreseen in the WTO agreement on pre-
shipment inspection by the independent entity referred to above. No objections shall

be made to any independent trade expert drawn from section (iit) of the list foreseen

in the WTO agreement on pre-shipment inspection;

b.  the independent trade expert drawn from section (iii) of the list foreseen in the WTO
agreement on pre-shipment inspection shall serve as the chairman of the panel. The
independent trade expert shall take the necessary decisions to ensure an expeditious
settlement of the dispute by the panel, for instance, whether the facts of the case
require the panellists to meet and, if so, where such a meeting shall take place,
taking into account the site of the inspection in question;

c.  if the parties of the dispute so agree, one independent trade expert could be selected
from section (iii) of the list foreseen in the WTO agreement on pre-shipment
inspection by the independent entity referred to in sub-paragraph (a) to review the
dispute in question. This expert shall take the necessary decisions to ensure an

'expedltlous settlement of the dispute, for instance taking into account the site of the _

inspection in question;

d.  the object of the review shall be to establish whether, in the course of the inspection
in dispute, the parties to the dispute have complied with the provisions of this
directive. The procedures shall be expeditious and provide the opportunity for both
parties to present their views in person or int writing;

22
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e.  decisions by a three-member panel shall be taken by majority vote. The decision on
the dispute shall be rendered within eight working days of the request for
independent review and be communicated to the parties of the dispute. This time-
limit could be extended upon agreement by the parties to the dispute. The panel or
independent trade expert shall apportion the costs, based on the merits of the case;

f.  the decision of the panel shall be binding upon the pre-shxpment inspection entity and
the exporter whlch are parties to the dispute.

Article 10

This directive shall enter into force on the date determined by the decision on the entry

"into force of the acts implementing the Results of the Uruguay Round

They will inform the Commission of these measures or any modifications thereof.
Separately they will submit copies of these measures to th'e Secretariat of the WTO.

The measures or modifications thereof shall not be enforced before they have been
published.

Article 11

This directive is addressed to Member States.

X
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' Proposal for a Council‘ Regulation amending
COUNCIL REGULATION (EEC) No 3030/93 of 12 October 1993

on common rules for imports of certain textile products from third countries
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Explanatory Memorandum

1. The present proposal amending Regulation 3030/93 on common rules for imports

of textiles is designed to ensure effective implementation of the Agreement on Textiles

and Clothing of the World Trade Organization.

2. The WTO Agreement on Textiles and Clothing necessitates three types of
changes to Regulation 3030/93: ,

@) the safeguard provisions (Article 10) have to be brought into line with
those of the new WTO Agreement on Textiles and Clothing (Article 6);

(ii)  the Community quantitative limits contained in Annex V. affecting imports
from members of the WTO will have to be adjusted at the beginning of each of the 3
phases of the WTO Agreement on Textiles and Clothing to reflect the higher annual
quota growth rates foreseen; similarly at such time as the European Union integrates
products subject to quantitative limits such products should be deleted from Annex V;

(iii)  as and when certain of the third countries listed in Annex VIII (flexibility
provisions) become members of the WTO, the respective "cap" on cumulative use of
flexibility provisions indicated in column 8 of the table will have to be deleted since
Article 2 paragraph 16 of the WTO Agreement on Textiles and Clothing stipulates that
there shall be no limit to the "combined use of swing, carry over and carry forward".

Since it is not clear at this stage whether and when all the third countries listed in the
Annexes will become members of the WTO and thereby benefit from the Agreement on
Textiles and Clothing, the Commission will adopt the necessary technical amendments to
the Annexes to Regulation 3030/93 referred to in points (ii) and (iii) above via the
~ Textiles Committee procedure laid down in Article 17 of the Regulation.

To this end ‘and for reasons of clarity it is proposéd to delete the reference to the quota
years 1993-1995 in Article 2 paragraph 1 of the Regulation since for WTO Members the
quota increases will be automatic for the next 10 years.

3. With regard to the safeguard clause, it is proposed to maintain the existing
language on the basket exit mechanism contained in the present paragraphs 1 and 2 of
Article 10 of the Regulation and to add clauses corresponding to the new provisions of
the WTO Agreement on Textiles and Clothing. The reason for this is that of the countries

listed in Annex IX which are currently subject to the basket exit mechanism a number of .

important suppliers (eg China, Taiwan, Vietnam, ex USSR) will probably not be
members of the WTO upon the date of its entry into force but join in the near future.
Therefore, it will be necessary to maintain the current safeguard mechanism to cover the
interim period. The Commission proposes two parallel safeguard provisions in the
Regulation and as and when each of the third countries listed in Annex IX benefits from
the WTO Agreement on Textiles and Clothing, that country will be deleted from Annex
IX via the Textiles Committee procedure (Article 17 of the Regulation).

26



Proposal for a Council Regulation amending
COUNCIL REGULATION (EEC) No 3030/93 of 12 October 1993

on common rules for imports of certain textile products from third countries

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaiy establishing the European Community and in particular
Article 113 thereof,

Having regard to the préposal from the Commission,
~ Having regard to the opinion of the European Parliament,

Whereas the Community has signed the Final act of the Uruguay Round of GATT
negotiations setting up a World Trade Organization, (hereinafter referred to as the WTO);

Whereas it is necessary to amend the safeguard provisions laid down in Regulation
(EEC) No 3030/93 of 12 October 1993! on common rules for imports of certain textile
products from third countries, as last amended by Commission Regulation (EC) No.
195/94 of 12 January 19942, in order to bring them into line with the new safeguard
provisions contained in the WTO Agreement on Textiles and Clothing with regard to
imports from WTO Members; ‘

Whereas the WTO Agreement on Textiles and Clothing also stipulates the annual growth
rates which will be applied automatically to remaining Community quantitative limits on
imports from WTO Members for a period of 10 years following entry into force of the
WTO; whereas it is therefore appropriate that the Community quantitative limits foreseen
in Annex V of Regulation (EEC) No 3030/93 on imports from WTO Members should be
amended at each stage of the WTO Agreement on Textiles and Clothing via the
‘procedure foreseen in Article 17 of the Regulation and paragraph 1 of Article 2 of the
Regulation should be amended to that effect.

" 1 OJNoL 275, 8.11.1993, p.1
2 OJNoL 29,2.2.1994,p. 1

94/ 0227(ACC)



HAS ADOPTED THIS REGULATION

Article 1
Article 10 of Council Regulation (EEC) No 3030/93 is replaced by the following:

"Article 10
Safeguard measures

1. Should imports into the Community of products falling within any given
category, not subject to the quantitative limits set out in Annex V and originating in one
of the countries listed in Annex IX exceed, in relation to the preceding calendar year's
total imports into the Community of products in the same category, the percentages -
indicated in the Table appearing in Annex IX, such imports may be made subject to
quantitative limits under the conditions laid down in this Article.

2. Paragraph 1 shall not apply where the percentages specified therein have been
reached as a result of a fall in total imports into the Community, and not as a result of an
increase in exports of products originating in the supplier country concerned.

3. Where the Commission, upon its own initiative or at the request of a Member
" State, considers that the conditions set out in paragraph 1 are fulfilled and that.a given
category of products should be made subject to a quantitative limit:

(a) it shall open consultations with the supplier country concerned in accordance with
the procedure specified in Article 16 with a view to reaching an arrangement or joint
conclusions on a suitable level of restriction for the category or products in question;

(b) - pending a mutually satisfactory solution, the Commission shall, as a general rule,
request the supplier country concerned to limit exports of the products in the category
concerned to the Community, for a provisional period of three months from the date on
which the request for consultations is made. Such provisional limit shall be established at
25% of the level of imports during the previous calender year, or 25% of the level
resulting from the application of the formula set out in paragraph 1, whichever is the
higher;

(c) it may, pending the outcome of the requested consultations, apply to the imports
of the category of products in question quantitative limits identical to those requested of
the supplier country pursuant to point (b). These measures shall be without prejudice to -
the definitive arrangements to be made by the Community, taking into account the results
of the consultations.

4, (a) Should imports into the Community of textile products not subject to the
quantitative limits set out in Annex V and originating in Bulgaria, the Czech Republic,
Hungary, Poland, Romania or the Slovak Republic take place in such increased
quantities, or under such conditions, so as to cause serious damage or actual threat
thereof, to the Community's production of like or directly competitive products, such
imports may be made subject to quantitative limits under the conditions laid down in the
Additional Protocols with these countries..



(b) The provisions of paragraph 3, shall also apply in such cases except that
the provisional limit referrred to in paragraph 3 (b) shall be established at 25%, at least,

of the level of imports during the twelve-month period terminating two months, or where

data is not available three months, preceding the month in which the request for
consultations is made.

5. (@ With regard to products not subject to the quantitative limits set out in
Annex V and originating in countries which are Members of the World Trade
Organization, safeguard action may be taken where it is demonstrated that a particular
product is being imported into the Comunity in such increased quantities as to cause
serious damage, or actual threat thereof, to the domestic industry producing like and/or
directly competitive products. Serious damage or actual threat thereof must demonstrably
be caused by such increased quantities in total imports of that product and not by such
other factors as technologlcal changes or changes in consumer preference.

(b) In making a determination of serious damage, or actual threat thereof, as
referrred to in paragraph (a) the effect of those imports on the state of the particular
industry shall be. examined, as reflected in changes in such relevant economic variables
as output, productivity, utilization of capacity, inventories, market share, exports, wages,
employment, domestic prices, profits and investment.

(¢) The third country or countries, Member(s) of the World Trade
Organization to whom serious damage, or actual threat thereof, as referred to in
paragraph (a) is attributed, shall be determined on the basis of a sharp and substantial
increase in imports, actual or imminent and on the level of imports as compared with

-imports from other sources, market share and import and domestic prices at a comparable

stage of commercial transaction.

6. Where the Commission, upon its own initiative or at the request of a Member
State, considers that the conditions set out in paragraph 5 are fulfilled and that the

* products in questlon should be made subject to a quantltatlve limit:

(a) it shall open consultations with the supplier country concerned in accordance with
the procedure specified in Article 16 with a view to reaching an arrangement or joint
conclusions on a suitable level of restriction for the products in question;

(b) it may, pending the outcome of the consultations and in highly unusual and
critical circumstances where delay would cause damage which could be difficult to
repair, impose a provisional quantitative limit on the products in question. Such
provisional limit shall not be lower than the actual level of imports from the supplier
country during the twelve-month period terminating two months proceding the month in
which the request for consultations was made.

7. (@  Measures taken pursuant to paragraphs 3, 4 and 6 shall be the subject of a
Commission communication pubhshed without delay in the Official Journal of the

European Communities.



(b)  The Commission shall refer urgent cases to the Committee provided for in
Article 17 either at its own initiative or within five working days of receipt of a request
from a Member State or States setting out the reasons for the urgency and shall take a
decision within five working days of the end of the Committee's deliberation.

8. The consultations with the supplier country concerned which are provided for in
paragraphs 3, 4 and 6 may lead to an arrangement between that country and the
- Community, on the introduction and the level of quantitative limits. Such arrangements
shall stipulate that the quantitative limits agreed be administered in accordance with a
double-checking system.

9. Should the parties be unable to reach a satisfactory solution within 60 days
following notification of the request for consultations, the Community shall have the
right to introduce a definitive quantitative limit at an annual level not lower than:

(a) in the case of supplier countries listed in Annex IX, the level resulting from the
application of the formula set out in paragraph 1 or 106% of the level of imports reached
during the calendar year preceding that in which imports exceeded the level resulting
from the application of the formula set out in paragraph 1 and gave rise to the request for
consultations, whichever is the higher.

(b) in the case of Bulgaria, the Czech Republic, Hungary, Poland, Romania or the
Slovak Republic, 110% of the imports for the twelve-month period terminating two
months, or where data is not available three months, preceding the month in which the
request for consultations is made.

(¢)  inthe case of supplier countries, members of the WTO, the actual level of imports

from the supplier country concerned during the twelve-month period terminating two
months preceding the month in which the request for consultations was made.

10. The annual level of the quantitative limits established in accordance with
paragraphs 3 to 6 or 9 may not be less than the level of imports into the Community in
1985 for Argentina, Brazil, Hong Kong, Pakistan, Peru, Sri Lanka and Uruguay, and in
1986 for Bangladesh, India, Indonesia, Malaysia, Macao, Philippines, Singapore South
Korea and Thailand, of products of the same category and originating in the same
supplier country

11.  The quantitative limits established under this Article shall not apply to products

which have already been dispatched to the Community provided that they were shipped
from the supplier country in which they originate for export to the Community before the
date of notification of the request for consultations.

3o
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12, Measures taken in acordance with the provisions of paragraph 5 may remain in
place:

(@  for up to three years without extension, or

(b until the product is integrated into GATT 1994, whichever comes first.
13. The measures provided for in paragraphs 3, 4, 6 and 9 and the arrangements
referred to in paragraph 9 shall be adopted and implemented in accordance with the
procedure laid down in Article 17."

Article 2

Article 2 paragraph 1 of Council Regulation (EEC) No. 3030/94 is replaced by the

- following:

"The importation in the Community of the textile products listed in Annex V originating
in one of the supplier countries listed in that Annex shall be subject to the annual
quantitative limits laid down in that Annex".

Article 3

This Regulation shall enter into force on date determined by the decision of entry into
force of the acts implementing the results of the Uruguay Round.

This Regulation shall be binding in its entirety and directly applicable in all Member |

States.

Done at Brussels, . For the Council
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I.

EXPLANATORY MEMORANDUM

INTRODUCTION

Several of the agreements which the Community has negotiated under the
Uruguay Round (hereinafter referred to as the "GATT Agreements") (1)
involve adapting some of the legislation implementing the common
agricultural policy. These are in particular:

the Agreement on Agriculture (hereinafter referred to as the
"Agreement"), ‘

the Agreement on the Application of Sanitary and Phytosanitary .
Measures,

the Agreement on Safeguards, and

the Agreement on Trade-Related Aspects of Intellectual Property Rxghts
(hereinafter referred to as the "TRIPS Agreement”).

regards agriculture, these Agteements cover the following aspects:

the internal support arrangements, -

the arrangements on trade with third countries,

a system for the protection of designations of origin (part of the
TRIPS Agreement),

arrangements concerning veterxnary and plant health measures affecting
international trade.

The attached proposals for Regulations(2) contain the provisions
necessary for incorporating into Community law the rules referred to
in the last three indents above. As regards the arrangements for
internal support, the Commission considers that specific provisions
should not be introduced into the market organizations. The relevant
rules in the Agreement should be taken into account when prices are
fixed and aid measures are adopted for future marketing years.

In order to safequard the possibility of the necessary measures being
taken in trade relations with third countries vig-a-vis which the
Commission has no obligations under the GATT Agreements, the "GATT"
proposal provides a suitable legal basis.

i

(1)

(2)

See proposal for a Council Decision con the conclusion of the results
of the Uruguay Round of the multilateral trade negotiations (1986-94),
COM(94) 143 final of 15 May 1994.

there are two draft Regulations: one covering all the amendments based
on Article 43 of the EC Treaty (referred to as the "GATT" proposal)
and one based on Articles 43 and 100a of the Treaty.



II.
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These proposals do not cover the following:

- issues arising from the GATT Agreements and affecting the

" preferential agreements concluded with third countries (e.g. Lomé
Convention) and the enlargement of the Community, which are still to
be dealt with;

* -~ the agri-monetary arrangements for the new system; these will be

A.

dealt with in the report on the agri-monetary system which the
Commission is to present to the Council before the end of 1994.

- TRADE ARRANGEMENTS

General
The GATT Agreements centre the trade arrangements on the following

.main points:

- tarification,

- access to the Community market,
- safeguard provisions,

- the export subsidy system.

The "GATT" proposal is based on the following principles:

- careful compliance with obligations under the GATT Agreements,

- maximum flexibility for management,

- full use of possibilities offered by the GATT Agreements,

- as little change as possible to the organization of the markets in
the various agricultural products.

However, it has proved inevitable to make amendments to almost all the

provisions in the basic Regulations relating to trade with third

countries. The abolition of variable levies not only entails

abolishing the rules for their calculation but also calls for the

articles relating thereto to be adapted. This also holds true for

" export refunds, which can only be granted subject to the quantitative

and financial limits laid down in the Agreement.

Nevertheless, this proposal largely confineg’ itself to incorporating
in the basic Regulations the main principles on the implementation of
the GATT Agreements and entrusting the Commission with the task of

implemenfing them in line with the needs of the various sectors. This

‘approach, which is based in particular on the need to preserve

sufficient flexibility for day-to-day management, takes account in
particular of the fact that most obligations to be met are defined
precisely in the Agreements.



b\Y

When making these amendments, the Commission has also held to the
principle recognized at the time of the consolidation of the
Regulation on the market organization for cereals (Regulation (EEC)
No 1766/92) under the reform of the CAP and applied on several
occasions since then, to the effect that competence for legislation
should be shared between the Council and the Commission so as to
result in two levels only: on the one hand the provisions adopted by
the Council in accordance with the procedure laid down in '
Article 43(2) of the EC Treaty and, on the other, the detailed rules
of application adopted by the Commission in accordance with the
Management Committee procedure.

As regards the implementation of the GATT Agreements in legislation,
the Commission has opted for an approach by product group which
preserves the traditional structure of the market organizations, as
set out in particular in the basic Regulations, and at the same time
ensures the transparency of the solutions chosen. The "GATT" proposal
accordingly consists in concise substantive provisions covering all

- product groups and comprising in particular a legal basis for the

adoption of the necessary transitional rules, the annexes to which
contain the adjustments to be made for the various sectors. It also
provides for the repeal of the regulations laying down general rules.

Import arrangements

Import charges (tarification)

The fundamental change introduced by the new import arrangements is
the replacement of variable charges (levies, compensatory amounts,
etc.) and other types of non-tariff import restrictions (quantitative
restrictions, voluntary restraint agreements, etc.) by stable,
degressive tariffs. The introduction of such tariffs will be effected,

" in legal terms, by means of a suitable amendment to the Common Customs

Tariff, the relevant figures being set out in the final schedules
presented by the Community to the Director-General of GATT and forming
a legal part of the Agreement. In the basic Regulations, it will
accordingly be sufficient to refer to the duties entered in the CCT.

The replacement of variable charges by the CCT duties implies the
repeal of all the rules which refer to their calculation, i.e. in
particular all provisions on the fixing of threshold prices, reference
prices, etc. and the rules laid down for the calculation of variable

‘charges applying to derived products.



Certain special points should be mentioned:

(a)

(b)

The "special safeguard provisions"

These provisions allow a minimum level of protection to be
maintained against the adverse effects on the market of the
conversion of the former import restrictions into customs duties
("tarification"). They therefore only apply to products
specifically identified in the final schedules. They must not be
confused with the safeguard provisions traditionally appearing in
all the basic Regulations; in fact, they involve a system which is
additional to the import duty and allow the latter to be increased
if certain conditions specified in the Agreement are met.
Accordingly, a specific article has been introduced, providing a
suitable legal basis for making use, at the right time, of the
possibilities afforded by this system. The extent to which the
system will be used depends on the market conditions applying for
the various products.

Standard safeguard provisions

The standard safeguard provisions appearing hitherto in the basic
Regulations are maintained. However, the Agreement on Safeguards

' contains reinforced all-sector arrangements specifying the

(c)

conditions under which they may be applied. A reference to these
rules has accordingly been included in the articles in question,
which have also been adapted to take account of the division of

competence mentioned in A.

Specific arrangements for raw sugar for refining and molasses

Tarification as provided for in the Agreement could result in raw
sugar for refining and molasses being subject to an import charge
which could jeopardize supplies of such products to processing
industries in the Community. Accordingly, a special mechanism has
been introduced to permit the application of the duty entered in
the CCT to be suspended where the price recorded on the world

market exceeds a certain level.
; . ,
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(d) Special arrangements on prices applying

For certain products (e.g. some cereals and rice), the Agreement
involves a level of protection, lower than that provided by the
CCT, which is dependent on import prices. Similarly, for certain
fruit and vegetables, must and grape juice, the import charge
depends on the entry price. In this respect, certain special rules
or necessary derogations from the CCT have been laid down,
implementation and details being left to the detailed rules of
application, which will have to deal in particular with the thorny
problem of controls. The present system of minimum import prices
remains in force for dried grapes and processed cherries until

1 January %OOO. :

(e) Management measures for beef and veal

The Agreement's ban on quantitative import restrictions requires
the repeal of Council Regulation (EEC) No 1157/92 of 28 April
1992, which at present serves as a legal basis for the erga omnes
limitation on imports of young bovine animals. As that measure is
of special importance for maintaining balance on the market for
beef and veal in the Community, the Commission will deal with the
matter during the renegotiation of the Europe Agreements with
certain East European countries.

2. Access to the Community market

In this context, the term "market access" covers all the conditions
'under which imports may take place at reduced or zero duty. A
distinction should be made in principle between agreements concluded
with certain third countries containing preferential conditions
granted by the Community, current access within the meaning of the
Agreement (which includes part of the abovementioned agreements) and
minimum access. .
In view of the high number of guotas in question and in order to
ensure their implementation as effectively as possible, a uniform
approach has been adopted for all cases, whatever their history. For
the sake of simplification and efficiency, this approach provides
that, on the basis of the international agreements concluded by the
Council or of autonomous acts of the latter and in accordance with the
conditions stipulated therein, the opening and administration of
‘tariff quotas are to be carried out by the Commission in accordance
with the Management Committee procedure. A similar approach was
" adopted for the administration of the quotas opened recently as a
result of the Soya Panel (Regulation (EC) No 774/94). Naturally, this
uniform procedural approach does not imply that the detailed rules
will be the same for all product groups.

(



3

As regards the market organization for bananas, the "GATT" proposal
involves taking over the framework agreement with certain countries in
Latin America. In accordance with the general approach in Regulation
(EEC) No 404/93, certain aspects of the allocation of tariff quotas
are incorporated in the Regulation.

C. Ekport arrangements

1, General

The export arrangements resulting from the Agreement provide for a-
reduction in forthcoming years in the subsidies which may be granted
on agricultural products exported from the Community as such or after
processing. The reduction is to be made in accordance with rules
concerning the sums granted for all such exports and the quantities of
products exported as such(3), The arrangements must be applied in

such a way as to permit verification of compliance with those limits
for a period of 12 months, to commence in principle on 1 July 1995
and, in the case of other products (rice, wine, olive oil and sugar)
at later dates.

' The Commission considers that compliénce with limits on the value of
refunds may be monitored:

- when refunds are fixed,

- on the basis of advance fixing authorized by the Commission or of
tenders accepted in response to invitations to tender,

- on the basis of information provided by the Member States on
licences issued, refunds granted being compulsorily fixed in
advance, and

: - on the basis of information provided to the EAGGF relating to

payments made by national bodies. Using such information, it should

be possible to charge each payment made to the EAGGF financial year
during which export formalities were completed.

As a result no other specific mechanisms need be introduced to ensure
compllance with limits on value.

f

2. Compliance with limits on quantity

As regards limits on quantity, the Agreement provides that compliance
must be demonstrated in terms of the quantities qualifying for export
‘refunds for which export licences have been lssued during the
marketing year in question.

(3) Limits on quantity do not apply to non-Annex II products.
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(a) The aim of the "GATT" proposal is to ensure monitoring of the

(b)

(c)

quantities exported using export licences. Accordingly, such
licences will become compulsory where products covered by a refund
application are exported. This does not rule out the possibility
that, for certain product groups where such arrangements already
exist, export licences may also be required for purposes of
statistical monitoring of trade where export takes place without
any refund being granted. It remains to be decided whether
monitoring of the guantities exported will mean limiting the
duration of validity of export licences to the curent marketing
year or whether monitoring can be based on licences issued during
the marketing year. The detailed rules for the application of the
licence arrangements, and in particular the conditions
specifically relating to the issuing, term of validity and
transferability of licences, will be laid down, as at present, in
accordance with the Management Committee procedure for the product
group concerned.

Clearly, compliance with limits on quantity under the Agreement
calls for mechanisms to prevent any overrun. As the choice of
measures to be taken depends on the specific situation and the
requirements of the'market in each product, the "GATT" proposal
does not dictate the methods to be used for checking quantities
available. ’

One possible option .is to determine export refunds by invitation
to tender. Here too, the "GATT" proposal does not dictate the
procedures to be adopted; refunds could also be fixed periodically
as they are now.

It is the Commission's intention to select the approach which
involves the least red tape and is best adapted to the specific

" situation of the product group concerned. This is why the "GATT"

proposal lays down flexible legal bases which allow the most
suitable solution to be sought for each product group, in
particular to make maximum use of the latitude offered by the GATT
Agreements and, where appropriate, for the arrangements to be
amended in the light of experience in applying them. This approach
is, moreover, in line with the way the Commission has hitherto
exercised the competence it has enjoyed under the arrangements in
force to date. '



(d) Some points should be mentioned:
- there are exceptions from the general arrangeﬁents:

* for exports under food-aid operations, which are not subject
to any limits on quantity or value,

* for agricultural products exported in the form of goods not
listed in Annex II to the EC Treaty, such goods not being
subject to any limit on quantity;

- it is necessary to limit the scope for speculation and to create
a linkage with limits on value; accordingly, it is proposed to
make advance fixing compulsory, including reference to the ‘
destination but allowing changes to another destination within
the same geographical area at the same refund rate;

- for certain products, the Agreement sets the quantities which
may be exported with payment of refunds at a level which, in the:
light of experience gained, is unlikely to be -exceeded. The
Regulation takes account of this by making provision for the
Commission, in accordance with the Management Committee
procedure, to relax the constraints laid down in this respect
for the products concerned to the extent appropriate;

- the pre-financing arrangements should be adapted at a later
stage, in particular on account of‘negative experience in
applying them and with a view to ruling out fraud when they are
applied.

Other provisions on trade

The provisions on inward processing arrangements have been maintained
without any substantial change. ’

The articles on the prohibition of measures having an effect
equivalent to customs duties and quantitative restrictions and
measures having an equivalent effect have been adapted to the new
arrangements.

The article on shortages in supply has been adapted to the extent

necessary to take account of the abolition of threshold prices.



III.

Iv.

INCLUSION OF THE TRIPS AGREEMENT

For the first time the GATT Agreements lay down provisions on the
protection of intellectual property rights. Under this heading there
are specific provisions on the protection of designations of origin.

The Community regulations in force lay down rules on designations of
origin in several areas:

- for wine (quality wine psr),

- for spirituous beverages, and

- more generally, for certain agricultural and food products (in
Regulation (EEC) No 2081/92).

t

All these Community regulations (except those on wine) contain a
reservation relating to international agreements concluded by the
Community. Since the TRIPS agreement contains special arrangements on
wine and spirit drinks, specific provisions must be incorporated into
the relevant regulations. As a result, when the various Community
arrangements are applied, due account may be taken of the obligations
and restrictions resulting from the TRIPS Agreement.

VETERINARY AND PLANT-HEALTH LEGISLATION

In the veterinary and plant-health fields, the provisions in force
permit the rules in the relevant Agreement to be applied. However,
Directive 77/93/EEC on protective measures against the introduction
into the Community of organisms harmful to plants or plant products
must be amended to ensure uniform application of the arrangements with
regard to third countries. . '

ENTRY INTO FORCE

In accordance with the Commission's policy decision that the results
of the Uruguay Round should be implemented as a whole, the proposals
refer to a Council decision on entry into force which will apply to
all the sectors concerned. ’
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94/ 0228(CNS)
Proposal for a
COUNCIL REGULATION (EC) No ..... /94
: ~of ..... 1994
on the adjustments and transitional arrangements required
in the agriculture sector in order to implement the agreements concluded
during the Uruguay Round of multilateral trade negotiations

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in
particular Article 43 thereof, -

Having regard to Council Regulation (EEC) No 805/68 of 27 June 1968 on the
common organization of the market in beef and veal(l), as last amended by
Regulation (EC) No 1884/94(2), and in particular Article 7(2) thereof,

Having regard to the proposal from the Commission,
Having regard to the opinion of the European Parliament,

Whereas the Community has adopted a set of rules governing the common -
agricultural policy; .

Whereas, under the Uruguay Round of multilateral trade negotiations, the
Community has negotiated various agreements (hereinafter referred to as the
"GATT agreements"); whereas several of those agreements concern agriculture,
in particular the Agreement on Agriculture (hereinafter referred to as "the
Agreement"); whereas the concessions relating to domestic support can be
complied with by setting prices and aid at a suitable level and specific
provisions need not be laid down on this subject; whereas the Agreement lays
down a six-year timetable for. the extension of access to the Community -
market for agricultural products from third countries on the one hand and
the gradual. reduction in support granted by the Community on exports of
agricultural products on the other hand; whereas the agricultural
legislation on trade with third countries should be adapted accordingly;

(1) ©OJ No L 148, 28.6.1968, p.24.
(2) ©OJ No L 197, 27.7.1994, p.27.
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Whereas, by converting all the measures restricting imports of agricultural
products into customs duties (tarification) and by prohibiting the
application of such measures in the future, the Agreement requires the
abolition of variable import levies and of the other measures and import
charges currently provided for under the market organizations; whereas the
rates of customs duty applicable to agricultural products in accordance with
the Agreement are to be fixed in the common customs tariff; whereas,
however, for certain product groups such as cereals, rice, wine and fruit
and vegetables, the introduction of supplementary or other trade mechanisms
that do not involve the collection of fixed customs duties calls for the
adoption of rules providing for derogations in the basic Regulations;
whereas, in addition, the measures to protect the Community market against
imports of dried grapes and processed cherries can, under the Agreement on
Safeguards, be maintained for a period of five years; whereas, moreover, in
order to avert problems of supply to the Community market, the suspension of
customs duties on certain sugar products should be permitted;

Whereas, inrorder\to maintain a minimum level of protection against the
adverse effects oh the market as a result of tarification, the Agreement
permits the application of additional customs duties under precisely defined
conditions but only to products subject to tarification; whereas the
corresponding provisions should accordingly be inserted into the basic
Regulations concerned-‘

Whereas the Agreement provides for a series of tariff quotas under
arrangements for current and minimum access; whereas the conditions
applicable to such quotas areﬂspelled out in detail in the Agreement;
whereas the Community has undertaken to open other tariff quotas for certain
products under special arrangements; whgreaé, in view of the large number of
quotas and in order to ensure that they are implemented as effectively as
possible, the Commission should be responsible for openlng and admxnxster;ng
them using the management commlttee procedure,

Whereas the amendments resulting from the framework agréement on bananas
concluded with certain countries in South America under the Uruguay Round -
should be incorporated in Council Regulation (EEC) No 404/93 of 13 February
1993 on the common organization of the market in bananas(3);

(3) O0J No L 47, 25.02.1993, p.l.
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Whereas, since the Agreement on Safeguards lays down clear rules on the
application of protective clauses as incorporated in the market
organizations, such clauses should be supplemented by a reference to the
obligations flowing from international agreements;

Whereas in its trad;ng relations with third countries not subject to the
GATT agreements the Community is not bound by the constraints on access to
the Community market arising therefrom; whereas, in order to ensure that the
necessary measures may be taken where applicable with regard to products -
from such countries, the Commission should be given the relevant powers, to
be exercised through the management committee procedure;

Whereas, by virtue of the Agreement, the granting of export subsidies is
limited henceforward to certain groups of agricultural products defined
therein; whereas, in addition, it is sﬁbject to limits in terms of quantity
and value; ~

Whereas compliance with the limits in terms of value can be ensured at the
time when refunds are fixed and through monitoring of payments under the
rules relating to the EAGGF; whereas monitoring may be facilitated by the
compulsory advance fixing of refunds, while allowing the possibility, in the
case of differentiated refunds, of changing the specified destination within
the same geographical area to which a single given rate of refund applies;

Whereas monitoring of constraints .in terms of quantity calls for the
introduction of a reliable and effective system of monitoring; whereas, to
that end, the granting of refunds should be made subject to an export
licence; whereas refunds should be granted up to the limits available,
depending on the particular situation of each product concerned; whereas
exceptions to that rule can only be permitted in the case of processed
products not listed in Annex II to the Treaty, to which limits in value do
not apply, and in the case of food-aid operations, which are exempt from any
limitation; whereas provision should be made for derogations from strict
compliance with management rules where exports benefiting from refunds are
not likely to exceed the limits in quantity laid down; whereas monitoring of
the quantities exported with refunds during the marketing years referred to
in the Agreement can be carried out on the basis of export licences issued
for each marketing year;



Whereas compliance with the Agreement on Trade-Related Aspects of
Intellectual Property Rights must also be ensured; whereas, to that end, the
requisite stipulations must be inserted into Council Regulation (EEC)
No 822/87 of 16 March 1987 on the common organization of the market in-
w1ne(4) as last amended by Regulation (EEC) No 1891/94(5)

Whereas, with regard to plant health, Council Directive 77/93/EEC of

21 December 1976 on protective measures against the introduction into the
Member States of organisms harmful to plants or plant products and against
their spread within the Community(G), as last amended by Directive
94/13/EC(7), should be amended in order to provide for uniform

arrangements vis-i-vis third countries precluding quantitative restrictions
or measures having equivalent effect;

. Whereas, in the wake of the amendments to the legislation on agriculture
provided for in this Regulation, many Council Regulations deriving from the
basic Regulations no longer serve any purpose; whereas, for the sake of
legal clarity, they should be repealed; whereas certain provisions which
have lapsed although they are not directly connected with the GATT
Agreements should also be repealed; N
Whereas the switchover from the existing arrangements to those resulting.
from the GATT agreements may give rise to difficulties of adaptation which
are not dealt with in this Regulation; whereas, in order to deal with that
eventuality, a general provision should be included enabling the Commission
to adopt the transitional measures necessary for a certain period, :

HAS ADOPTED THIS REGULATION:
Article 1

This Regulation lays down the adaptations and transitional measures
required in the agriculture sector in order to implement the agreements
concluded during the Uruguay Round of multilateral trade negotiations.

!
(4) OJ No L 84, 27.03.1987, p.1l.
{(5) ©OJ No L 197, 30.07.1994, p.42.
(6) OJ No L 26, 31.01.1977, p.20.
(7) OJ No L 92, 9.4.1994, p. 27.




Article 2

The adaptations referred to in Article 1 are set out in the Annexes hereto.

1.

" Article 3

Where transitional measures are necessary under the common agricultural
policy in order to facilitate the switchover from the existing
arrangements to those resulting from the requirements of the agreements
referred to in Article 1, such measures shall be adopted in accordance
with the procedure provided for in Article 38 of Regulation No 136/66/EEC
or, as appropriate, the corresponding Articles in the other Regulations
on the common organlzatlon of agricultural markets, or in Regulation (EC)
No 3448/93. :

When such measures are.adopted, account shall be taken of the special

features of the various agricultural sectors, having due regard to the
obligations arising from the agreements referred to in Article 1.

The measures referred to in paragraph 1 may be adopted ‘during a period
expiring on 31 December 1997 and shall not apply beyond that date. The
Council, acting by a qualified majority on a proposal from the
Commission, can extend that period.

Article 4

" Where, in view of the special circumstances affecting an agricultural

product, compliance with the requirements on export support under the
agreements referred to in Article 1 can be assured by means having a
lesser effect than those provided for to that end, the Commission may, to
the extent and for the period strictly necessary, exempt that product
from the application of the provisions on export refunds covered by this
Regulation.

Without prejudice to the provisions of this Regulation, the- Commission -
may take any measures necessary to protect the Community market against

imports of agricultural products from third countries towards which the

Community has no binding obligations under the agreements referred to in
Article 1, '

- Measures pursuant to paragraphs 1 and 2 shall be adopted in accordance

with the procedure provided for in Article 3(1).



Article 5
1. This Regulation shall enter into force on a date determined by a decision
on the entry into force of the acts implementing the results of the
Uruguay Round.
2. It shall apply from 1 July 1995.
Héwever:
(a) Article 3 and Article 4(2) shall apply from 1 January 1995;
(b) the provisions laid down in the Annexes on import duties and
additional import duties which apply to products listed in
Annex XIII and XVI for which an entry price is applicable before
1 July 1995 shall apply as from the commencement during 1995 of the
marketing year for the products concerned;
(c) the provisions on export refunds shall apply:
- as from 1 September 1995 as regards Annexes II and XVI,
- as from 1 October 1995 as regards Annex IV,
-~ as from 1 November 1995 as regards Annex V;

(d) the provisions laid down in Annex XV shall apply as from [.......].

(e) the provisions laid down in Annex XVI, I.2, shall apply as from
1 January 1996. '

This Regulation shall be binding in its entirety and directly applicable in
all Member States. ' '

Done at For the Council
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brcposal for a
94/ 0229(C0D)

‘ PARLIAMENT AND COUNCIL REGULATION
of .... 1994

amending Council Regulation (EEC) No 1576/89 laying down
general rules on the definition, description and presentation
of spirit drinks and Council Regulation (EEC) No 1601/91 laying
down general rules on the definition, description and
presentation of aromatized wines, aromatized wine-based
drinks and aromatized wine-product cocktails following the
Uruguay Round of the mu}tilateral'trade negotiations

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION;

Having regard to the Treaty establishing the European Community, and in
particular Articles 43 and 100a thereof,

"Having regard to the proposal from the Commission,
Having regard to the opinion of the Economic and Social Committee,

Acting in accordance with the procedure referred to in Article 189b of the
Treaty,

Whereas Council Regulation (EEC) No 1576/89 of 29 May 1989(1l), as amended
by Regulation (EEC) No 3280/92(2), and Council Regulation (EEC) No 1601/91
of 10 June 1991(3), as amended by Regulation (EEC) No 3279/92(4), lay down
general rules for the definition, description and presentation of spirit
drinks, aromatized wines, aromatized wine-based drinks and aromatized wine-
_product cocktails; whereas in order to take account in the said Regulations
of the obligations arising, in particular, from Articles 23 and 24 of the
Agreement on Trade-Related Aspects of Intellectual Property Rights, which
forms an integral part of the Agreement establishing the World Trade
Organization, provision should be made therein for the parties concerned to
prevent, under certain.conditions, the unlawful use of geographical
designatiohs protected by a third country member of the World Trade
Organization, :

(1) ©0J No L 160, 12.6.1989, p. 1.
(2) ‘03 No L 327, 13.11.1992, p. 3.
(3) OJ No L 149, 14.6.1991, p. 1.
(4) OJ No L 327, 13.11.1992, P. 1.



HAVE ADOPTED THE FOLLOWING REGULATION:

Article 1
1. The following Article is inserted after Article 11 of Regulation (EEC)
No 1576/89: ‘
‘"Article 1lla
1. Member States shall adopt all measures necessary to permit those

concerned to prevent, under the conditions laid down in Articles 23
and 24 of the Agreement on Trade-Related Aspects of Intellectual
Property Rights, the use within the Community of a geographical .
designation identifying products covered by this Regulation for
products which do not originate in the place referred to by the
geographical designation in question, including in cases where the
actual origin of the product is indicated or where the geographical
designation is given in translation or accompanied by expressions
such as "like", "type”", “style", "imitation" or other.

For the purposes of this Article, "geographical designation" shall
mean any indication identifying a product as originating in the
territory of a third country which is a member of the World Trade
Organization, or in a region or locality of that territory, where a
quality, reputation or other specific characteristic of that product
can essentially be attributed to that geographical origin.

Paragraph 1 shall apply notwithstanding Article 11 of this
Regulation and other provisions of Community legislation laying down

.rules for the description and presentation of products covered: by

this Regulation.

Detailed rules for the application of this Article, where necessary,
shall be adopted in accordance with the procedure laid down in
Article 14."



“2.

2.

S

The following Article is inserted after Article 10 of Regulat;on (EEC)
No 1601/91:

1.

“Article 10a

Member States shall adopt all measures necessary to permit those
concerned to prevent, under the conditions laid down in Articles 23
and 24 of the Agreement on Trade-Related Aspects of Intellectual
Property Rights, the use within the Community of a geographical
designation identifying products covered by this Regulation for
products which do not originate in the place referred to by the
geographical designation in question, including in cases where the
actual origin of the product is indicated or where the geographical
designation is given in translation or accompanied by expressions
such as "like", "type", "style", "imitation" or other.

For the purposes of this Article, "geographical designation” shall
mean any indication identifying a product as originating in the
territory of a third country which is a member of the World Trade
Organization, or in a region or locality of that territory, where.a
quality, reputation or other specific characteristic of that product
can essentially be attributed to that geographical origin. '

Paragraph 1 shall apply notwithstanding Article 10 of this
Regulation and other provisions of Community legislation laying down
rules for the description and presentation of products covered by
this Regulation.

. Detailed rules for the application of this Article, where necessary;

shall be adopted in accordance with the procedure laid down in
Article 13.

Article 2

This Regulation shall enter into force on a date determined by a
decision on the entry into force of the acts lmplementxng the results
of the Uruguay Round.

It shall apply from 1 January 1996.

This Regulation shall be blndlng in its entirety and directly applicable in
all Member States.



Done at

For Parliament

For the Council
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ANNEX I

CEREALS

Council Regulation (EEC) No 1766/92 of 30 June 1992 (OJ No L 181,
1.7.1992, p.21), as amended by Regulation (EEC) No 1866/94
(0J No L 197, 30.7.1994, p.1).

Article 3(2) is deleted.
The following subparagraph is added to Article 3(3):

"The intervention price valid for maize and grain sorghum in May shall
remain valid in July, August and September of the following marketing
year."

The first sentence of the second subparagraph of Article 3(4) is
replaced by the following: ’

"The intervention price shall be subjéct to monthly increases for the
whole or part of the marketing year."

The first and last indents of Article 5 are deleted.
Title II is replaced by the following:

"Title II

Article 9

Imports into the Community, or exports therefrom, of any of the
products listed in Article 1 shall be subject to presentation of an
import or export licence.

Licences shall be issued by the Member States to any applicant,
irrespective of his place of establishment in the Community and without
prejudice to measures taken for the application of Articles 12 and 13.

Import and export licences shall be valid throughout the Community.
Such licences shall be issued subject to the lodging of a security
guaranteeing that the products are imported or exported during the term
of validity of the licence; the security shall be forfeited in whole or
in part if import or export is not carried out, or is only carried out
partially, within that period.
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The term of validity of licences and other detailed rules for the
application of this Article shall be adopted in accordance with the
procedure laid down in Article 23.

Article 10

Unless this Regulation provides otherwise, the rates of duty in the

common customs tariff shall apply to the products listed in Article 1.

Notwithstanding paragraph 1, the import duty on products covered by
CN codes ex 1001 other than meslin, 1002, 1003, ex 1005 other than
hybrid seed, and ex 1007 other than hybrid for sowing, shall be equal,

, to the intervention price valid for such
products on importation and increased by 55%, minus the import price.
However, that duty may not exceed the rate of duty in the common
customs tariff. : ’

' Detailed rules for the application of this Article shall be adopted in

accordance with the procedure laid down in Article 23. Such detailed
rules shall cover in particular the measures necessary to determine and
calculate import prices and to verify their authenticity.

B

Article 11

In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain products listed in
Article 1, imports of one or more of such products at the rate of duty
laid down in Article 10 may be subject to payment of an additional
import duty under the conditions set out in Article 5 of the Agreement
on Agriculture concluded in accordance with Article 228 of the Treaty
in the framework of the Uruguay Round of multilateral trade
negotiations.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 23. Such
detailed rules shall specify in particular:

(a) the products to which additional import duties may be applied, °
(b) the criteria for triggering the application of paragraph 1 and

in particular the calculation and determination of the various
. quantities and prices. ’
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Article 12 |

Tariff quotas for the products listed in Article 1 resulting from
agreements concluded in accordance with Article 228 of the Treaty or
from any other act of the Council pursuant to the Treaty shall be
opened and administered in accordance with detailed rules adopted under
the procedure laid down in Article 23. Such detailed rules shall
provide for annual quotas, suitably phased over the year, to be opened
and, where appropriate, for:

(a) guarantees covering the nature, provenance and origiﬁ of the
product, ’
(b) - recognition of the document used for verifying the guarantees

referred to in (a), and

{(c) = the conditions under which import licences are issued and their
term of validity.

Article 13

To the extent necessary to enable the products listed in Article 1 to
be exported without further processing or in the form of goods listed
in Annex B on the basis of quotations or prices for those products-on
the world market and within theé limits resulting from agreements ’
concluded in accordance with-Article 228 of the Treaty, the difference
between those quotations or prices and prices in the Community may be
covered by export refunds.

Export refunds on the products listed in Article 1 in the form of goods
listed in Annex B may not be higher than those applicable to such
products exported without further processing.

Refunds shall be the same for the whole Community.,They may vary
according to destination.

Refunds shall be fixed in accordance with the procedure laid down 'in

Article 23.
Refunds may be fixed:

(a) at regular intervals,

.

(b) by invitation to tender.

Refunds fixed at regular intervals may, where necessary, be adjusted in
the intervening period by the Commission at the request of a Member
State or its own initiative.

Refunds on products listed .in Article 1 and exported without further

processxng shall only be granted on application and on presentation of
‘the relevant export licence.
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The refund applicable to exports of products listed in Article 1
exported without further processing shall be that applicable on the day
of application for the licence and, in the case of a differentiated
refund, that applicable on the same day for the destination indicated.

.on the licence.

.Paragraphs 3 and 4 may be made to apply to products listed in Article 1

and exported in the form of goods listed in Annex B in accordance with
the procedure laid down in Article 16 of Regulation (EC) No 3448/93.

Paragraphs 3 and 4 may be waived in the case of products listed in
Article 1 on which refunds are paid under food-aid operations, in
accordance with the procedure laid down in Article 23.

Save as otherwise provided in accordance with the procedure laid down
in Article 23, the refund on products listed in Article 1(1)(a) and (b)
in accordance with paragraph 4 shall be adjusted, during the period
from August to June of the same marketing year, in respect of each
month elapsing prior to export, by an amount equal to the monthly
increase applicable to the intervention price fixed, for that marketing
year.

A corrective amount may be fixed in accordance with the procedure laid
down in Article 23. However, the Commission may, where necessary, alter
corrective amounts. *

The first and second subparagraphs may be applied, in whole or in part,
to products listed in Article 1(1l)(c) and (d) and to products listed in
Article 1 and exported in the form of goods listed in Annex B. In that
case, the adjustment referred to in the first subparagraph shall be
corrected by applying to the monthly increase a coefficient expressing
the ratio between the quantity of basic product and the quantity of the
latter contained in the processed product exported or used in the goods
exported. ' :

In so far as is necessary to take account of the features of production

peculiar to certain spirituous beverages obtained from cereals, the

criteria for granting export refunds as provided for in paragraph 1 and
the procedures for verification may be adapted to fit this particular
situation.

Detailed rules for the application of this Article and in particular
those on the adaptation provided for in paragraph 8 shall be adopted in
accordance with the procedure laid down in Article 23. Annex B shall be
amended in accordance with the same procedure.
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- ' ' Article 14

To the extent necessary for the proper working of the common
organization of the market in cereals, the use of inward processing
arrangements may be prohibited in whole or in part:

= in respect of products listed in Article 1 which are intended for

the manufacture of products listed in Article 1(1)(c) and (d), and

- in special cases, in respect of products listed in Article 1 which
are intended for the manufacture of goods listed in Annex B.

Measures adopted pursuant to this Article shall be decided on in
accordance with the procedure laid down in Article 23.

Article 15

The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the tariff
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulat;on shall be
incorporated in the common customs tarlff

Save as otherwise provided for in this Regulation or pursuant to a.
provision thereof, the following shall be prohlbxted in trade thh
third countries:

- the levying of any charge havxng equivalent effect to a customs
duty,

- the application of any quantltatxve restriction or measure having
equivalent effect.

Article 16

Where the quotations or prices on the world market for one or more of
the products listed in Article 1 reach the level of Community prices
and where that situation is likely to continue and to deteriorate,
thereby disturbing or threatening to disturb the Community market,
appropriate measures may be taken.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 23.
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Article 17

If, by reason of an increase in imports or exports, the Cemmunity
market in one or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely to jeopardize the
achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries until
such disturbance or threat.of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission

shall, at the request of a Member State or on its own initiative,
decide upon the necessary.measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request.

Measures decided upon by the Commission may be referred to the Council
by any Member State within. three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 23.

This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the
Treaty."

The following is added to Annex A:

"CN code , Description

2306 Oil-cake and other solid residues, whether or not
ground or in the form. of pellets, resulting from the
extraction of. vegetable fats or oils, other than
those of headings 2304 and 2305

2306 90 - other:

-- other
2306 90 91 ‘ -—- of germ of maize "

Council Regulation (EEC) No 2729/75 of 29 October 1975 (0J Nao L 281,
1.11.1975, p.18). . )

The terms "levy" and "levies" are replaced by "duty"” and "duties”
respectively.
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ANNEX II

g ' RICE

Council Regulation (EEC) No 1418/76 of 21 June 1976 (0OJ No L 166,

25.6.1976, p.1l), as last amended by Regulation (EEC) No 1869/94 (0J

No L 197, 30.7.1994, p.7).
Article 4(5) is replaced by the following:

The following shall be determined in accordance with the procedure
provided for in Article 27:

"a) after consultation with the Member States, the intervention centres

referred to in paragraph 4,

b) the rate for converting husked rice into paddy rice, or ‘vice versa,
and '
‘ /
¢) processing costs and the value of by-products to be taken into
consideration for the application of paragraph 3.”"

Title II is replaced by the following:

"Title II
Trade with thitd}count;ies
Article 10

Imports into the Community, or exports therefrom, of any of the
products listed in Article 1 shall be subject to presentation of an
import or export licence.

Licences shall be issued by the Member States to any applicant,
irrespective of his place of establishment in the Community and without
prejudice to measures taken for the application of Articles 14 and 15.

. - \
Import and export licences shall be valid throughout the Community.
Such licences shall be issued subject to the lodging of a security’
guaranteeing that the products are imported or exported during the term
of validity of the licence; the security shall be forfeited in whole or
‘in part if import or export is not carried out, or is only carrzed out
partially, within that period.
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The term of validity of licences and other detailed rules for the
application of this Article shall be adopted in accordance with the
procedure laid down in Article 27.

Article 11

A subsidy may be fixed for consignments to the French overseas

department of Réunion of products falling within CN code 1006
(excluding code 1006 10 10) which come from the Member States and are
in one of the situations referred to in Article 9(2) of the Treaty.

That subsidy shall be fixed, taking into account the supply
requirements of the Réunion market, on the basis of the difference
between the quotations or prices of the relevant products on the world
market and the quotations or prices of those products on the Community
market, and, if necessary the price of those products delivered to
Réunion.

The subsidy shall be granted on application by the party concerned:
The subsidy may be fixed, where appropriate, by tendering procedure.
This tendér shall involve the subsidy amount.

-The subsidy shall be fixed periodically in accordance with the

procedure laid doyp in Article 27. However, where the need arises, the
Commission may, at the request of a Member State or on its own
initiative, alter the subsidy in the interval.

The rules on the financing of the common agricultural policy shall
apply to the subsidy provided for in paragraph 1.

The detailed rules for the application of this Article shall be adopted
in accordance with the procedure laid down in Article 27.
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Article 12

Unless this Regulation provides otherwise, the rates of duty in the
common customs tariff shall apply to the products listed in Article 1.

Notwithstanding paragraph 1, the import duty on:

(a)

(b)

husked rice covered by CN code 1006 20 shall be equal,
to the intervention price valid for indica
rice and japonica rice respectively on importation increased by

- 80% in the case of indica rice and

- 88% in the case of japonica rice,

minus the import price; and : '

wholly milled rice covered bv CN code NC 1006 30 shall be equal,
to the intervention price at the

time of importation plus a percentage to be calculated and minus
the import price.

However, that duty may not exceed the rate of duty in the common
customs tariff.:

The percentage referred to in b) shall be calculated by adjusting the

--respective percentages referred to in a) by reference to the conversion

rate, processing costs and the value of by-products, and then adding an
amount for the protection of the industry.

Notwithstanding paragraph 1:

(a)

(b)

no duty shall be charged on imports of products falling within
products covered by CN code 1006 10 10, CN 1006 20 or .
CN 1006 40 00 into the French overseas department of Réunion,

the duty to be charged on imports of products falling within
CN code 1006 30 into the French overseas department of Réunion
shall be muliplied by a coefficient of 0,30.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 27. Such detailed
rules shall in particular lay down the criteria for distinguishing the
types of imported rice referred to in paragraph 2, fix the amount for

“the protection of the industry and include the necessary provisions for

determining and calculating import prices and checking their
authenticity.

Ny
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Article 13

In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain products listed in
Article 1, imports of one or more of such products at the rate of duty
laid down in Article 12 may be subject to payment of an additional"

. import duty under the conditions set out in Article 5 of the Agreement

on Agriculture concluded in accordance with Article 228 of the Treaty
in the framework of the Uruguay Round of multilateral trade
negotiations.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 27. Such
detailed rules shall specify in particular: =

(a) the products to which additional import duties’may be applied,

(b) the criteria for triggering the application of paragraph 1 and
* in particular the calculation and determination of the various
quantities and prices.

Article i4

Tariff quotas for the products listed in Article 1 resulting from |,
agreements concluded in accordance with Article 228 of the Treaty or
from any other act of the Council pursuant to the Treaty shall be
opened and administered in accordance with detailed rules established
pursuant to Article 27. Such detailed rules shall provide for annual
quotas, suitably phased over the year, to be opened and, where
appropriate, for:

(a) guarantees covering the nature, provenance and origin of the
product, . '
{(b) recognition of the document used for verifying the guarantees

referred to in (a), and"

(c) the conditions under which import licences are issued and their
term of validity.

Article iS

To the extent necessary.to enable the products listed in Article 1 to
be exported without further processing or in the form of goods listed

‘in Annex B on the basis of quotations or prices for those products on

the world market and within the limits resulting from agreements
concluded in accordance. with Article 228 of the Treaty, the difference
between those quotations or prices and prices in the Community may be
covered by export refunds.
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Export refunds on the products listed in Article 1 in the form of goods
listed in Annex B may not be higher than those applicable to such
products exported without further processing.

Refunds shall be the same for the whole Community. They may vary
according to destination.

Refunds shall be fixed in accordance with the procedure laid down in
Article 27. i

Reéfunds may be fixed:
(a) at regular intervals,
(b) by invitation to tender.

Refunds fixed at regular intervals may, where necessary, be adjusted in
the intervening period by the Commission at the request of a Member
State or on its own initiative.

When the amount of the refund is set, account shall be taken in
particular of the need to establlsh a balance between the use of
Community basic agricultural products for export as processed goods to
third countries, and the use of products from these countrles admitted
for inward processing.

Refunds on products listed in Article 1 and exported without further
processing shall only be granted on application and on presentatlon of
the relevant export licence.

The refund applicable to exports of products listed in Article 1 ,/
exported without further processing shall be that applicable on the day
of application for the licence and, in the case of a differentiated
refund, that applicable on the same day for the destination indicated
on the licence.

Paragraphs 3 and 4 may be made to apply to products listed in Article 1
and exported in the form of goods listed in Annex B in accordance with
the procedure laid down in Article 16 of Regulation (EC) No 3448/93.

Paragraphs 3 and 4 may be waived in the case of products listed in
Article 1 on which refunds are paid under food-aid operations, in
accordance with the procedure laid down in Article 27.

Save as otherwise provided in accordance with the procedure laid down
in Article 27, the refund on products listed in Article 1(1l)(a) and (b)
in accordance with paragraph 4 shall be adjusted, during the period
from October to July of the same marketing year, in respect of each
month elapsing prior to export, by an amount equal to the monthly
increase applicable to the intervention price fixed for that marketing
year, adjusted according to the degree of processing using the
applicable conversion rate.
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A corrective amount may be fixed in accordance with the procedure laid

down in Article 27. However, the Commission may, where necessary, alter
corrective amounts.

The first and second subparagraphs may be applied, in whole or in part,
to products listed in Article 1(1)(c) and to products listed in

‘Article 1 and exported in the form of goods listed in Annex B. In that

case, the adjustment referred to in the first subparagraph shall be
corrected by applying to the monthly increase a coefficient expressing
the ratio between the quantity of basic product and the quantity of the
latter contained in the processed product exported or used in the goods
exported.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 27. Annex B shall be
amended in accordance with the same procedure.

Article 16
To the extent necessary for the proper working of the common
organization of the market in rice, the use of inward processing
arrangements may be prohibited in whole or in part in respect of

products listed in Article 1..

Measures adopted pursuant to this Article shall be decided on in

accordance with the procedure laid down in Article 27.

Article 17

The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the tariff
classification of products covered by this Requlation; the tariff
nomenclature resulting from the® application of this Regulation,
including the definitions listed in Annex A, shall be incorporated in
the common customs tariff.

Save as otherwise: provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited:

- the.levying of any charge having eQuivalent effect to a customs
duty, '

- the application of any quantitative restriction on. imports or
measure having equivalent effect.
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Article 18

Where the quotations or prices on the world market for one or more of
the products listed in Article 1(a) or (b) reach the level of Community
prices and where that situation is likely to continue and to
deteriorate, thereby disturbing or threatening to disturb the Community

-market, appropriate measures may be taken.

Detailed rules for the application of this Article shall be adopted in

~ accordance wiﬁh the procedure laid down in Article 27.

Article 19

-If, by reason of an increase in imports or exports, the Community

market in one or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely to jeopardize the
achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries until
such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, -the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the .
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request.

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 27.

This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the ‘'
Treaty."

: !
.Council Regulation (EEC) No 1423/76 of 21 June 1976 (OJ No L 166,

25.6.1976, p.20).

Article 3 is deleted.
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25.6.1976, p.30).

Council Regulation
25.6.1976, p.36).

" Council Regulation
25.6.1976, p.39).

Council Regulation
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ANNEX‘III
DRIED FODDER

Council Regulation (EEC) No 117/78 of 22 May 1978 (0J No L 142, 30.5.1978,

p.2), as last amended by Regulation (EEC) No 3496/93 (OJ No L 319,
21.12.1993, p.17)

(1) In Title II the following Article is inserted before Article 7:
"Article 6a

Unless this Regulation provides otherwise, the rates of duty in the common
customs tariff shall apply to the products listed in Article 1."

(2) Article 7(2) is replaced by the following: .

"Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited in trade with third
countries:

- the levying of any charge having equivalent effect to a customs
duty, ’

- the application of any quantitative restriction or measure having
~equivalent effect”.

i

(3) After Article 7 the following Article is inserted:
"Article 7a

Tariff quotas for the products listed in Article 1 resulting from
agreements concluded in accordance with Article 228 of the Treaty or from
any other act of the Council pursuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted according to the
procedure laid down in Article 12. Such detailed rules shall provide for
annual quotas, suitably phased over the year, to be opened and, where
appropriate, for:
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(a) guarantees covering the nature, provenance and origin of the
product, : '
(b) reéognition of the document used for verifying the guarantees
referred to in (a), and
{c) the conditions under which import licences are issued and their

term of validity.”
Article 8 is replaced by the following:
"Article 8

If, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely to jeopardize the
achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries until
such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the )
Commission receives a request from a Member State, it,shall take a
decision thereon within three working days following receipt of the
request. -

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

The Commission shall adopt detailed rules for the application of this

" Article in accordance with the procedure laid down in Article 12.

This Article shall be applied in compliance with the obligations
arising from agreements concluded in accordance with Article 228(2) of
the Treaty."
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ANNEX IV

SUGAR

Council Regulation (EEC) No 1785/81 of 30 June 1981 (OJ No L 177,
1.7.1981, p.4), as last amended by Regulatlon (EC) No 133/94

(03 No L 22, 27.1.1994, p.7).

Title II is replaced by the following:

"Title II

Trade with third countries

Article 13
Imports into the bommunity, or exports therefrom, of any of the
products listed in Article 1(1)(a), (b), (¢), (d), (f), (g) and (h)
shall be subject to presentation of am import or export licence.
Licences shall be issued by the Member States to any applicant,
irrespective of his place of establishment in the Community and without

prejudice to measures taken for the application of Articles 16 and, 17.

Import and export licences shall be wvalid throughout'the Community.

. Such licences shall be issued subject to the lodging of a security

guaranteeing that the products are imported or exported duriﬁg the term

of validity of the licence; the security shall be forfeited in whole or

in part if import or export is not carried out, or is only carried out .
partially, within that period.

In accordance with the procedure laid down in Article 41:

(a) the scheme provided for by this Article may be extended to cover,
the products listed in Article 1(1)(e),

(b) the term of validity of licences and other detailed rules for

. the application of this Article, which may lay down in
particular a time limit for the issue of licences, shall be
adopted. '
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Article 14

Unless this Regulation provides otherwise, the rates of duty in the
common customs tariff shall apply to the products listed in Article 1.

Notwithstanding paragraph 1, to ensure that the Community market is

. adequately supplied with the products listed in Article 1(1l)(a) (raw

sugar for refining falling within CN codes 1701 11 10 and 1701 12 10)
and Article 1(1l)(c) (molasses) by means of imports from third
countries, the Commission may, in accordance with the procedure laid
down in Article 41, suspend in whole or in part the application of
import duties on these products, and establish the arrangements for any
such suspension.

Article 15

In order to ptevent or counteract adverse effects on the market in the
Community which may result from imports of certain agricultural
products, imports of one or more of such products at the rate of duty
laid down in the common customs tariff may be subject to payment of an
additional import duty under the conditions set out in Article 5 of the
Agreement on Agriculture concluded in accordance with Article 228 of
the Treaty in the framework of the Uruguay Round of multilateral trade
negotiations. : R

The Commission shall adopt detailed rules for the application -of ‘this
Article in accordance with the procedure laid down in Article 41. Such
detailed rules shall specify in particular: -

(a) the products to which additional import duties may be applied,
(b) the criteria for triggering the application of paragraph 1 and

in particular the calculation and determination of the various
guantities and prices.
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Article 16

Tariff quotas for the products listed in Article 1 resulting from
agreements concluded in accordance with Article 228 of the Treaty or
from any other act of the Council pursuant to the Treaty shall be
opened and administered in accordance with detailed rules adopted under
the procedure laid down in Article 41. Such detailed rules shall
provide for annual quotas, suitably phased over the year, to be opened
and, where appropriate, for:

(a) guarantees covering the nature, provenance and origin of the
product, '
(b) recognition of the document used for verifying the guarantees

referred to in (a), and

(c) the conditions under which import licences are issued and their
term of wvalidity.

Article 17

To the extent necessary to enable the products listed in

Article 1(1)(a), (qj and (d) to be exported without further processing
or in the form of goods listed in Annex I, on the basis of quotations
or prices on the world market for those products listed in

Article 1(1l)(a) and (c), and within the limits resulting from
agreements concluded in accordance with Article 228 of the Treaty, the
difference between those quotations or prices and prices in the
Community may be covered by export refunds.

The export refund granted for raw sugar may not exceed that granted for
white sugar. ‘ :

Provision may be made for export refunds in respect of the products
listed in Article 1(1)(f), (g) and (h) and exported without further

processing or in the form of goods mentioned in Annex I.

When determining the amount of the refund, for each 100 kg of dry
matter particular account shall be taken of:

(a) the refund applicable to expdrts of products falling within
subheading 1702 30 91 of the Combined Nomenclature,

(b) the refund applicable to exports of the products referred to in
Article.1(1)(4d), ’

(c) the economic aspects of the plahned exports.



- 36 - - : 73

The refund applicable to products listed in Article 1 exported in the
form of good listed in Annex I shall not be greater than that
applicable to these products exported without further processing.

When the amount of the refund is set, account shall be taken in
particular of the need to establish a balance between the use of
Community basic agricultural products for export as processed goods‘to
third countries, and the use of products from these countries admitted
for inward processing.

Refunds shall be the same for the whole Community. They may vary
according to destination.

Refunds shall be fixed in accordance with the ptocedure laid down in
Article 41. Refunds may be fixed: ’

(a) at regular intervals,

(b) by invitation to tender.

Refunds fixed at regular intervals may, where necessary, be adjusted in
the intervening period by the Commission at the request of a Member
State or on its own initiative.

Refunds on products listed in Article 1 and exported without further
processing shall only be granted on application and on presentation of

the relevant export licence.

The refund applicable to exports of products listed in Article 1

‘exported without further processing shall be that applicable on the day

of application for the licence and, in the case of a differentiated
refund, that applicable on the same day for the destination indicated
on the licence. ‘ '

Paragraphs 5 and 6 may be made to apply to products listed in Article 1
and exported in the form of goods listed in Annex I, in accordance with
the procedure laid down in Article 16 of Regulation (EC) No 3448/93.

Paragraphs 5 and 6 may be waived in the case of products listed in
Article 1 on which refunds are paid under food-aid operations, in
accordance with the procedure laid down in Article 41.

Detailed rules for the application of this Article and the amendment of
Annex I shall be adopted in accordance with the procedure laid down in

‘Article 41.
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Article 18

To the extent necessary for the proper working‘of the common
organization of the market in sugar, the use of inward processing

.arrangements may be prohibited in whole or in part:

- in respect of products listed in Article 1(a) and (d), and

- in special cases, in respect of products listed in Article 1(1)
which are intended for the manufacture of goods listed in Annex I.

Measures adopted pursuant to this Article shall be decided on in
accordance with the procedure laid down in Article 41.

Article 19

The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the tariff
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulation shall be
incorporated in the common customs tariff.

Save as otherwise provided for in this Regulation or pursuant to a

provision thereof, the following shall be prohibited in trade with

third countries:

(a) the levying of any charge having equivalent effect to a customs
duty, ‘
(b) the application of . any quantitative restriction or measure

having equivalent effect.
Article 20

Where the price of sugar on the world market exceeds the intervention
price, provision may be made to apply an export levy in respect of the
sugar in question.  This levy must be applied when the cif price of
white sugar or raw sugar is greater than the reference price.

Save as otherwise provided in accofdance with the procedure laid down
in Article 41, the levy payable shall be that applicable on the date of

export.

Where the cif price of white or raw sugar is greater than a reference

.price to be determined, a decision may be made to suspend the

applicable import duty and/or grant an import subsidy for the product
in question. '
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The following shall be adopted in accordance with the procedure laid
down in Article 41:

(a) the detailed rules for establishing the cif prices referred to.
in paragraph 2,

(b) the reference price referred to in paragraphs 1 and 2,
(c) the decisions referred to in paragraphs 1 and 2,
(d) the detailed rules for the application of this Article.

In the case of the products referred to in Article 1(1)(b), (c), (d),
(f£), (g) and (h) provisions similar to those in paragraphs 1 and 2 and
to the rules for their application may be adopted using the same
procedure. ‘ '

The levies stemming from the application of this Article shall be fixed
by the Commission. ’

Article 21

1f, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely to jeopardize the
achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries until
such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission
shall,. at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request. ‘

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question. '

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 41.

This Article shall be applied having regard to the obligations arising

from agreements concluded in accordance with Article 228(2) of the
Treaty." )
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(2) Article 26 is amended as follows:

(a)

(b)

In paragraph 1 the last sentence is replaced by:

"Articles 8, 9, 17 and 20 shall not apply to such sugar and Articles 9,
17 and 20 to such isoglucose and inulin sirop."

The reference to "Article 18" in paragraph 2 is replaced by a reference
to "Article 20". ’

(3) Article 35(1) is replaced by fhe following:y

II.

III.

"1. No import duty shall apply to imports of preferential sugar.”
Council Regulation (EEC) No 431/68 of 9 April 1968 (0J No L 89,
10.4.1968, p.3)

Article 2 is deleted.

Council Regulation (EEC) No 766/68 of 18 June 1968 (OJ No L 143,
25.6.1968, p.6), as last amended by Regulation (EEC) No 1489/76 (0OJ
No L 167, 26.6.1976, p.13)

Council Regulation (EEC) No 770/68 of 18 June 1968 (0OJ No L 143,
25.6.1968, p.16)

Council Regulation (EEC) No 226/72 of 31 January 1972 (OJ No L 28,

71.2.1972, p.3)

Council Regulation (EEC) No 608/72 of 23 March 1972 (0J No L 75,
28.3.1972, p.5)

The above Regulations are repealed.
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ANNEX V |

OILS AND FATS

Council Regulation No 136/66/EEC of 22 September 1966 (OJ No 172,

30.9.1966, p.3025/66), as last amended by Regulation (EC) No 3179/93
(0J No L 285, 20.11.1993, p.9).

Title I is replaced by the following:
"Titlé,I

Trade
Article 2

Imports into the Community, or exports therefrom, of any of the
products listed in Article 1(2) shall be subject to presentation of an
import or export licence.

Licences shall be issued by the Member States to any applicant,
irrespective of his place of establishment in the Community and without
prejudice to measures taken for the application of Articles 2c¢ and 3.

Import and export licences shall be valid thrbughout the Community.
Such licences shall be issued subject to the lodging of a security
guaranteeing that the products are imported or exported during the term
of validity of the licence; the security shall be forfeited in whole or
in part if import or export is not carried out, or is only carried out
partially, within that period.

The term of validity of licences and other detailed rules for the
application of this Article shall be adopted in accordance with the
procedure laid down in Article 38.

Article 2a

Save where this Regulation provides otherwise, the rates of duty in the
common customs tariff shall apply to the products listed in
Article 1(2). :

Article 2b

In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain products listed in
Article 1(2)(c), (d) and (é), imports of one or more of such products
at the rate of duty laid down in the common customs tariff may be
subject to payment of an additional import duty under the conditions
set out in Article 5 of the Agreement on Agriculture concluded in
accordance with Article 228 of the Treaty in the framework of the
Uruguay Round of multilateral trade negotiations.
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The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 38. Such
detailed rules shall specify in particular:

(a) the products to which additional import duties may be applied,

(b) the criteria for triggering the application of paragraph 1 and
in particular the calculation and determination of the various
quantities and prices.

Article 2c

Tariff quotas for the products listed in Article 1(2) resulting from
égreements concluded in accordance with Article 228 of the Treaty or
from any other act of the Council pursuant to the Treaty shall be
opened and administered in accordance with detailed rules adopted under
the procedure laid down in Article 38. Such detailed rules shall
provide for annual quotas, suitably phased over the year, to be opened
and, where appropriate, for:

(a) guarantees covering the nature, provenance and origin of the

product,
(b) recognition of the document used for verifying the guarantees

referred to in (a), and

(c) the conditions under which import licences are issued and their
term of validity.

Article 3

To the extent hecessary_to enable the olive oil and oilseeds harvested
in the Community to be exported on the basis of quotations or prices
for those products on the world market and within the limits resulting
from agreements concluded in accordance with Article 228 of the Treaty,
the difference between those quotations or prices and prices in the
Community may be covered by export refunds.

Refunds shall be the same for the whole Community. They may vary
according to destination.

Refunds shall be fixed in accordance with the procedure laid down in
Article 38. ’ ‘

Refunds may be fixed:
(a) at‘regular intervals,

(b) by invitation to tender. .

Refunds fixgd at regular intervals may, where necessary, be adjusted in
the intervening period by the Commission at the request of a Member

State or on its own initiative.

Refunds shall only be granted on request and on presentation of the
relevant export licence.
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The refund applicable to exports of products listed in paragraph 1
shall be that applicable on the day of application for the licence and,
in the case of a differentiated refund, that applicable on the same day
for the destination indicated on the licence.

Paragraphs 3 and 4 may be waived in the case of olive oil and oilseeds

on which refunds are paid under food-aid operations, in accordance with
the procedure laid down in Article 38.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 38.

Article 3a

The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the tariff
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulation shall be
incorporated in the common customs tariff.

Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited in trade with
third countries:- : )

- the levying of any charge having equivaleﬁt effect to a customs
duty,

~ the application of any quantitative restriction or measure having
equivalent effect.

Article 3b

If, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1(2) is
affected by, or is threatened with, serious disturbance likely to
jeopardize the achievement of the objectives set out in Article 39 of
the Treaty, appropriate measures may be applied in trade with third
countries until such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request. '

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 38.

]
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This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the
Treaty."

Article 4(1l) is replaced by the following:

A production target price, an intervention price and a representative
market price for olive oil shall be fixed each year for the Community.

However, when during the marketing year the factors which are used to
determine the representative market price for olive o0il undergo a
change which, on the basis of the criterion to be established under the
procedure laid down in Article 38, may be considered as substantial, a
decision may be taken under the said procedure to adjust the
representative market price during-the marketing year.

In such cases, the level of consumption aid referred to in
Article 11(5) and (6) may be adjusted in accordance with the same
procedure, "

Articles 9, 14, 15, 16, 17, 18 and 19 are deleted.

Article 20 is replaced by the following:

"Article 20

Where olive oil is exported to third countries and world prices are
higher than the Community price, a levy to cover the difference may be
charged.

The general rules for the application 'of this Article shall be adopted
in accordance with the procedure laid down in Article 38."

Article 20a is replaced by the following:
"Article 20a

Olive o0il used for the manufacture of preserved foods shall benefit
from a system of production refunds.

N

The general rules for the application of this Article and the list of
preserved foods in question shall be adopted in accordance with the
procedure laid down in Article 38."

Articles 20c and 28 are deleted.
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Regulation (EEC) No 142/67 of 21 June 1967 (0J No L 125, 26.6.1967,
P.2461/67), as last amended by Regulation (EEC) No 2429/72
(OJ No L 264, 23.11.1972, p.1l.)

Regulation (EEC) No 143/67 of 21 June 1967 (OJ No L 125, 26.6.1967,
p.2463/67), as last amended by Regulation (EEC) No 2077/71
(OJ No L 220, 30.9.1971, p.l.)

Regulation (EEC) No 19/69 of 20 December 1968 (0J No L 3, 7.1.1969,
p-2), as last amended by Regulation (EEC) No 2429/72 (OJ No L 264,
23,11.1972, p.1.)

- Regulation (EEC) No 2596/69 of 18 December 1969 (0J No L 324,

27.12.1969, p.12)

Regulation (EEC) No 1076/71 of 25 May 1971 (OJ No L 116,'28.5.1971,
p-2)

Regulation (EEC) No 443/72 of 29 February 1972 (0J No L 54, 3.3.1972,

p-3), as last amended by Regulation (EEC) No 2560/77 (OJ No L 303,
28.11.1977, p.1.)

Regulation (EEC) No 1569/72 of 20 July 1972 (OJ No L 167, 25.7.1972,
P-9), as last amended by Regulation (EEC) No 2206/90 (0J No L 201,
31.1.1990, p.1l1.)

Regulation (EEC) No 2751/78 of 23 November 1978 (OJ No L 331,
28.11.1978, p.5)

Regulation (EEC) No 591/79 of 26 March 1979 (0J No L 78, 30.3.1979,
p-2), as last amended by Regulation (EEC) No 2903/89 (OJ No L 280,
29.9.1989, p.3.)

Regulation (EEC) No 1594/83 of 14 June 1983 (OJ No L 163, 22.6.1983,
p-44), as last amended by Regulation (EEC) No 1321/90 (0J No L 132,
23.5.1990, p.15.)
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Regulation (EEC) No 1491/85 of 23 May 1985 (0J No L 151, 10.6.1985,
p-15), as last amended by Regulation (EEC) No 1724/91 (OJ No L. 162,
26.6.1991, p.35.) '

Regulation (EEC) No 2194/85 of 25 July 1985 (OJ No L 204, 2.8.1985,
p-7), as last amended by Regulation (EEC) No 1725/91 (OJ No L 162,
26.6.1991, p.37.)

Regulation (EEC) No 1650/86 of 26 May 1986 (OJ No L 145, 30.5.1986,
p-8). :

The above Regulations are repealed.
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ANNEX VI

FLAX AND HEMP

Council Regulation (EEC) No 1308/70 of 29 June 1970 (OJ No L 146,

4.7.1970, p.1), as last amended by Regulation (EEC) No 1557/93 (OJ No
L 154, 25.6.1993, p.26).

Articles 7 and 8 are replaced by the following:

"Article 7

Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited in trade with third
_countries:

the levying of any charge having equivalent effect to a customs duty,

the application of any guantitative restriction or measure having
equivalent effect.

Article 8

The importation of raw hemp falling within CN code 5302 10 00 is
permitted only if the product meets the conditions laid down in
Article 4(1). ,
The importation of hemp seed falling within CN code 1207 99 10 is
permitted only if the seed offers the guarantees laid down in
Article 4(1). ‘

The importation of hemp seed, not broken, falling within CN code
1207 99 91 is permitted only if it undergoes a check guaranteeing that

the seed will be used other than for sowing.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 12.

Article 8a

A If, by reason of an increase in imports or exports, the Community

market in one or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely to jeopardize the
achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries until
such disturbance or threat of disturbance has ceased. -
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If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the

request.

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by

a qualified majority, amend or annul the measure in question.

-The Commission shall adopt'detailed rules for the application of this

Article in accordance with the procedure laid down in Article 12.

This Article shall be applied having regard to the obligations arisiné

from agreements concluded in accordance with Article 228(2) of the

Treaty."

Council Regulation (EEC) No 1054/72 of 18 May 1972 (OJ No L 120,
25.5.1972, p.1).

The dbove Regulation is repealed.
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ANNEX VII
MILK PRODUCTS

Council Regulation (EEC) No 804/68 of 27 June 1968 (OJ No L 148,
28.6.1968, p.13), as last amended by Regulation (EC) No 1880/94 (OJ No

L 197, 30.7.1994, p.21).

Article 4 is deleted.
Title III is replaced by the following:

"Title III

Trade with third countries

Article 13
Ihports into the Community of any of the producﬁs listed in Article 1
shall be subject to the presentation- of an import licence. Exports from
the Community of any such products may be made suhject to presentation

of an export licence.

Licences shall be issued by Member States to any applicant,
irrespective of his place of establishment in the Community and without

. prejudice to the measures taken for the application of Articles 16

and 17.

Import and export licences shall be valid throughout the Community.
Such licences shall be issued subject to the lodging of a security
guaranteeing that- the prdducts,are imported or exported during the term
of validity of the licence; the security shall be forfeited in whole or
in part if import or export is not carried out, or is only carried out
partially, within that period.

The following shall be adopted in accordance with the procedure laid
down in Article 30:

(a) the list of products in respect of which import and export
licences are required,

(b) the term of validity of the licences, and

(c) the other detailed rules for the application of this Article.



- 49 -
0
Article 14

Unless this Regulation provides otherwise, the rates of duty in the common
customs tariff shall apply to the products listed in Article 1.

Article 15

1. 1In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain products listed in
Article 1, imports of one or more of such products at the rate of duty
laid down in the common customs tariff may be subject to payment of an
additional import duty under the conditions set out in Article 5 of the
Agreement on Agriculture concluded in accordance with Article 228 of
the Treaty in the framework of the Uruguay Round of multilateral trade
negotiations.

2. The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 30. Such
detailed rules shall specify in particular:

(a) the products to which additional import duties may be applied,

(b) the criteria for triggering the application of paragraph 1 and
in particular the calculation and determination of the various
quantities and prices.

Article 16

Tariff quotas for the products listed in Article 1 resulting from
agreements concluded in accordance with Article 228 of the Treaty or from
any other act of the Council pursuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted under the procedure
.laid down in Article 30. Such detailed rules shall provide for annual
quotas, suitably phased over the year, to be opened and, where appropriate,
for:

(a) guarantees covering the nature, provenance and origin of the product,

(b) recognition of the document used for verifying the guarantees referred
to in (a), and

(c) the conditions under which import licences are issued and their term of
validity. i

-~
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Article 17

To the extent necessary to enable the products listed in Article 1 to
be exported without further processing or in the form of goods listed
in the Annex if they are products listed in Article 1(a), (b), (c),
(d), (e) and (g), on the basis of prices for those products on the

.world market and within the limits resulting from agreements concluded

in accordance with Article 228 of the Treaty, the difference between
those prices and prices in the Communxty may be covered by export
refunds. ;

Export refunds on the products listed in Article 1 in the form of goods
listed in the Annex may not be higher than those applicable to such
products exported without further processing.

Refunds shall be the same for the whole Community. They may vary
according to destination. : .

Refunds shall be fixed in accordanee with the procedure laid down in
Article 30.

Refunds may be fixed:
(a) at regular intervals,
(b) by invitation to tender.

Refunds‘fixed at regular intervals may, where necessary, be adjusted in
the intervening period by the Commission at the request of a: Member
State or on its own lnltxatlve.v

When the refund is.being fixed particular account shall be taken of the:
need to establish a balance between the use of Community basic products
in the manufacture of processed goods to third countries and the use of
products from these countries admitted for processing.

Refunds on producfs listed in Article 1 and e£ported without further
processing shall only be granted on applxcatlon and on presentatlon of
the relevant export licence.
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The refund applicable to exports of products listed in Article 1
exported without further processing shall be that applicable on the day
of application for the licence and, in the case of a differentiated
refund, that applicable on the same day for the destination indicated
on the licence. '

Paragraphs 3 and 4 may be made to apply to products listed in Article 1
and exported in the form of goods listed in the Annex in accordance
with the procedure laid down in Article 16 of Regulation (EC)

No 3448/93.

Paragraphs 3 and 4 may be waived in the case of products listed in
Article 1 on which-refunds are paid under food-aid operations, in
accordance with the procedure laid down in Article 30.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 30.

Article 18

the extent necessary for the proper working of the common organization
the market in milk and milk products the Commission may in special

cases, in accordance with the procedure laid down in Article 30, prohibit

in

whole or in part the use of inward processing arrangements in respect of

products listed in Article 1 which are intended for the manufacture of
products listed in that Article or of goods listed in the Annex.

Article 19

The general rules for the interpretation of the combined nomenclature
and the special rules for its application shall apply to the tariff
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulation shall be
incorporated in the common customs tariff. -

Save as otherwise provided for in this Regulation or pursuant to a

- provision thereof, the following shall be prohibited in trade with

third countries:

:F the levying of any charge having equivalent effect to a customs
duty, ’

- the application of any quantitative restriction or measure having.
equivalent effect.
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Article 20

Where the quotations or prices on the world market for one or more of
the products listed in Article 1 reach the level of'Community Prices
and where that situation is likely to continue and to deteriorate,
thereby disturbing or threatening to disturb the Community market,
appropriate measures may be taken.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 30.

Article 21

If, by reason of an increase in import$ or exports, the Community
market in one or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely to jeopardize the
achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries until
such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission

shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
regquest. '

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in gquestien.

Thé Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 30.

This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the
Treaty."

Council Regulation (EEC) No 876/68 of 28 June 1968 (0J No L 155,
3.7.1968, p.l), as last amended by Regulation (EEC) No 1344/86
(0J No L 119, 8.5.1986, p.36).

Council Regulation (EEC) No 2115/71 of 28 September 1971 (OJ No L 222,
2.10.1971, p.5). '

Council Regulation (EEC) No 2180/71 of 12 October 1971 (OJ No L 231,
14.10.1971, p.1).
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Council Regulation (EEC) No 1603/74 of 25 June 1974 (OJ No L 172,
27.6.1974, p.9). '

Council Regulafion (EEC) No 2915/79 of 18 December 1979 (0OJ No L 329,
24.12.1979, p.l1l), as last amended by Regulation (EEC) No 3798/91
(OJ No L 357, 28.12.1991, p.3).

The above Regulations are repealed.

1 03 doer
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ANNEX VIII

BEEF AND VEAL

Council Regulation (EEC) No 805/68 of 27 June 1968 (OJ No L 148,
28.6.1968, p.24), as last amended by Regulation (EC) No 1884/94
(OJ No L 197, 30.7.1994, p.27).

Article 3 is deleted.
Title II is replaced by the following:
"Title II
Trade with third countries
Article 9

Imports into the Comhunity of any of the products listed in
Article 1(1)(a) shall be subject to presentation of an import licence.

Imports into the Community of any of the products listed in

Article 1(1l)(b) and exports from the Community of products listed in
Article 1(1)(a) and (b) may be subject to presentation of an import or
export licence. /

Licences shall be issued by the Member States to any applicant,
irrespective of his place of establishment in the Community and without
prejudice to measures taken for the application of Articles 12 and 13.

Import and export licences shall be valid throughout the Community.
Such licences shall be issued subject to the lodging of a security
guaranteeing that the products are imported or exported dhrinq the term
of validity of the licence; the security shall-be forfeited in whole or
in part if import or export is not carried out, or is only carried out
partially, within that period. :
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The term of validity of licences and other detailed rules for the
application of this Article shall be adopted in accordance with the’
procedure laid down in Article 27. ‘

‘Article 10

Unless this Regulation provides otherwise; the rates of duty in the
common customs tariff shall apply to the products listed in Article 1.

Article 11

In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain agricultural
products listed in Article 1, imports of one or more of such products
at the rate of duty laid down in the common customs tariff may be
subject to payment of an additional import duty under the conditions
set out in Article 5 of the Agreement on Agriculture concluded in
accordance with Article 228 of the Treaty in the framework of the

' Uruguay Round of multilateral trade negotiations.

" The Commission shall adopt detailed rules for the application of this

Article in accordance with the procedure. laid down in Article 27. Such
detailed rules shall specify in particular:

(a) the products to WElﬁhtféﬁltlonal ‘import duties may be applled,
ixq bns
(b) the criteria for triggering the application of paragraph 1 and

in particular the calculation and determination of the various
quantities and prices.

’
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_ Article 12

Tariff quotas for the products listed in Article 1 resulting from
agreements concluded in accordance with Article 228 of the Treaty or from
any other act of the Council pursuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted under the procedure
laid down in Article 27. such detailed rules shall provide for annual
quotas, suitably phased over the year, to be opened and, where appropriate,
for:

(a) guarantees covering the nature, provenance and origin of the product,

(b)‘recognition of the document used for verifying the guarantees referred
to in (a), and

(c) the conditions under which lmport licences are lssued and their term of
validity.

Article 13

1. To the extent necessary to enable the products listed in Article 1 to
be exported on the’basis of‘quotatipns or prices for those products on
the world market and within the limits resulting from agreements
concluded in accordance thh Artlc%ﬁTZ%%iQf the Treaty, the difference
between those quotatlons or prices and prices in the Community may be

covered by export refunds. e

£

2. Refunds shall be the same for the whole Communxty. They may vary
according to destination.

Refunds shall be flxed in accordance with the procedure lald down in
Article 27.

Refunds may be fixed:
(a) at regular intervals,

(b) by invitation to tender.
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Refundg fixed at regular intervals may, where necessary, be adjusted in
the intervening period by the Commission at the request of a Member
State or on its own initiative.

When the amount of the refund is set, account shall be taken in
particular of the need to estabilish a balance between the use of
Community basic agricultural products for export as processed goods to
third countries and the use of products from these countries admitted
for inward processing.

Refunds shall be granted only on application and on presentation of the
relevant export licence.

The refund applicable to exports of products listed in Article 1
exported shall be that applicable on the day of application for the
licence and, in the case of a differentiated refund, that applicable on
the same day for the destination indicated on the licence.

Paragraphs 3 and 4 may be waived in the case of products listed in
Article 1 on which refunds are paid under food-aid operations, in
accordance with the procedure laid down in Article 27.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure -Baid down in Article 27.
a3 i f
Article 14

To the extent necessary for the proper working of the common organization
of the market in beef and veal, the Commission, acting in accordance with
the procedure laid down in Article 27, may prohibit the use of inward or
outward processxng arrangements in whole or in part for the products listed
in Article 1. : s
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Article 15 -
The general rules for the interpretation of the Combined Nomenclature
and the detailed rules for its application shall apply to the tariff
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulation shall be

‘incorporated in the common customs tariff.

Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited in trade with
third countries: - .

- the levying of any charge haviné equivaleﬁt effect to a customs
duty,

- the application of any quantitative restriction or measure having
equivalent effect.

Article 16

If, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely to jeopardize the '
achievement of the objectives set aqut &inAirticle 39 of the Treaty, .
appropriate measures may be applied in trade with third countries until
such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph-1 arises, the Commission .
shall, at the request of a Member State or on its own initiative, .
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request.
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Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 27.

This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the
Treaty.” ‘

Article 22a is‘amended as follows:

(a) paragraph 2 is deleted.

(b) paragraph 3 becomés paragraph 2.

Council Regulation (EEC) No 98/69 of 16 January 1969 (0J No L 14,
21.1.1969, p.2), as amended by Regulation (EEC) No 429/77 (OJ No L 61,
5.3.1977, p.18) :

Article 1 is replaced by the following:

"Article 1

Disposal of the products held by intervention agencies may be
undertaken only:

(a) where the products are intended for a particular use, or
(b) where the products are intended for export, or
(c¢)  in the case of disposal without a specific destination, if no

risk of disturbance of the market results, having regard in
particular to the level of average market prices for adult

bovine animals in the Community and in the Member States, as
recorded in accordance with Regulation (EEC) No 1982/87, or
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(d) where removal from storage is necessary for technical reasons.

In the cases referred -to in paragraph 1(a) and (b), special conditions
may be laid down to ensure that the products are not used for a purpose

" other than that for which they were intended and to take account of the

particular requirements of such sales.

To ensure that the obligations entered into are fulfilled, such
conditions may include the provision of a security which' shall be
forfeited in whole or in part if the said obligations are not or are
only partially fulfilled."

Council Regulation (EEC) No 885/68 of 28 June 1968 (0J No L 156,
4.7.1968, p-2), as last amended by Regulation (EEC) No 427/77
(OJ No L 61, 5.3.1977, p.16)

Council Regulation (EEC) No 1157/92 of 28 April 1992 (OJ No L 122,
7.5.1992, p.4)

The above Regulations are repealed.
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ANNEX IX

SHEEPMEAT AND GOATMEAT

Council Regulation (EEC) No 3013/89 of 25 September 1989 (OJ No L 289,

~7.10.1989, p.l), as last amended by Regulation (EC) No 1886/94 (OJ No L

197, 30.7.1994, p.30).

Title II is replaced by the following:
"Title IIX
Trade with third countries

Article 9

- Imports into the Community, or exports therefrom, of any of the

products listed in Article 1 may be subject to presentation of an
import or export licence.

Licences shall be issued by the Member States to any applicant,
irrespective of his place of establishment in the Community and without
prejudice to measures taken for the .application of Article 12.

Import and export licences shall be valid throughout the Community. The
issuing of such licences may be subject to the lodging of a security

- guaranteeing that the products are imported or exported during the term

of validity of the licence; the security shall be forfeited in whole or
in part if import or export is not carried out, or is only carried out
partially, within that period. :

The term of validity of licences and other detailed rules for the
application of this Article shall be adopted in accordance with the
procedure laid down in Article 30.
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Article 10

Unless this Regulation provides otherwise, the rates of duty in the
common customs tariff shall apply to the products listed in Article 1.

Article 11

In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain products listed in
Article 1, imports of one or more of such products at the rate of duty
laid down in the common customs tariff may be subject to payment of an
additional import duty under the conditions set out in Article $ of the
Agreement on Agriculture concluded in accordance with Article 228 of
the Treaty in the framework of the Uruguay Round of multilateral trade
negotiations.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 30. Such
detailed rules shall specify in particular:

(a) the products to which additional import duties may be appliéd,

(b) the criteria for triggering the application of paragraph 1 and
in particular the calculation and determination of the various
quantities and prices.

Article 12

Tariff quotas for the products listed in Article 1 resulting from
agreements concluded in accordance with Article 228 of the Treaty or
from any other act of the Council pursuant to the Treaty shall be
opened and administered in accordance with detailed rules adopted under
the procedure laid down in Article 30. Such detailed rules shall
provide for annual guotas, suitably phased over the year, to be opened
and, where appropriate, for:

(a) guarantees covering the nature, provenance and origin of the
product, ’
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(b) recognition of the document used for verifying the guarantees
referred to in (a), and '
(c) the conditions under which import licences are issued and their
term of validity.
Article 13

{ ' !

1. To the extent necessary for the proper working of the common
organization of the market in sheepmeat and goatmeat, the use of inward
or outward processing arrangements may be prohibited in whole or in
part for the products listed in Article 1.

2. Measures adopted pursuant to this Article shall be decided on in
accordance with the procedure laid down in Article 23.

Article 14

1. The general rules for the interpretation of the Combined Nomenclature
and the detailed rules for its application shall apply to the tariff
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulation shall be
incorporated in the common customs tariff.

2. Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited  in trade with
third countries: ’

- theilevying of any charge having equivalent effect to a customs
duty,

N

- the application of any quantitative restriction or measure having
equivalent effect.
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Article 15

If, by reason of an increase in importe or exports, the Community
market in one or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely to jeopardize the
achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries until
such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request.

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 30.

This Article shall be applied having regard to the obligations arising

from agreements concluded in accordance with Article 228(2) of the
Treaty. ‘ .

Council Regulation (EEC) No 2641/80 of 14 October 1980 (OJ No L 275,

18.10.1980, p.2), as last amended by Regulation (EEC) No 3890/92

(0J No L 391, 31.12.1992, p.51)

Council Regulation (EEC) No 2642/80 of 14 October 1980 (OJ No L 275,
18.10.1980, p.4), as last amended by Regulation (EEC) No 3939/87
(OJ No L 373, 31.12.1987, p.l)
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Council Regulation (EEC) No 3643/85 of 19 December 1985 (0J No L 348,
24.12.1985, p.2), as last amended by Regulation (EEC) No 3890/92
(OJ No L 391, 31.12.1992, p.51)

The above Regulations are repealed.
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ANNEX X

PIGMEAT

Council Regulation (EEC) No 2759/75 of 29 October 1975 (0J No L 282,
1.11.1975, p.1l), as last amended by Regulation (EEC) No 1249/89
(OJ No L 129, 11.5.1989, p.12).

The second subparagraph of Article 4(1) is replaced by the following:

*The basic price shall be fixed taking account, in particular, of the
need to fix this price at a level which contributes towards stabilizing
market prices without, however, leading to the formation of structural
surpluses in the Community." '

Article 5(2) is replaced by the following:

"For products of standard quality other than pig carcases, buying-in
prices shall be derived from the buying-in price for pig carcases on
the basis of the ratio existing between the commercial value of these
products to the commercial value of pig carcases."

The following point is added to Article 5(4):

"(d) fixing the coefficient expressing the ratio referred to in
’ paragraph 2." :

Title II is replaced by the following:
"Title IX

Trade with third countries
Article 8

Imports into the Community, or exports therefrom, of any of the
products listed in Article 1(1) may be subject to presentation of an
import or export licence.

Licences shall be issued by the Member States to any applicant,
irrespective of his place of establishment in the Community and without
prejudice to measures taken for the application of Articles 11 and 13.

Import and export licences shall be valid throughout the Community.
Such licences shall be issued subject to the lodging of a security
guaranteeing that the products are imported or exported during the term
of validity of the licence; the security shall be forfeited in whole or
in part if import or export is not carried out, or is only carried out
partially,;within that period.

The term of validity of licences and other detailed rules for the
application of this Article shall be adopted in accordance with the
procedure laid down in Article 24.
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N Article 9

Unless this Regulation provides otherwise, the rates of duty in the
common customs tariff shall apply to the products listed in
Article 1(1).

Article 10
In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain products listed in
Article 1(1), imports of one or more of such products at the rate of
duty laid down in the common customs tariff may be subject to payment
of an additional import duty under the conditions set out in Article 5
of the Agreement on Agriculture concluded in accordance with
Article 228 of the Treaty in the framework of the Uruguay Round of
multilateral trade negotiations.

The Commission shall adopt detailed rules for the appligation of this

Article in accordance with the procedure laid down in Article 24. Such

detailed rules shall specify in particular:

(a) the products to which additional import duties may be applied,

(b) the criteria for triggering the application of paragraph 1 and
in particular the calculation and determination of the various
quantities and prices.

Article 11

Tariff guotas for the products listed in Article 1(1) resulting from
agreements concluded in accordance with Article 228 of the Treaty or

from any other act of the Council pursuant to the Treaty shall be

opened and administered in accordance with detailed rules adopted under
the procedure laid down in Article 24. Such detailed rules shall
provide for annual quotas, suitably phased over the year, to be opened
and, where appropriate, for:

(a) guarantees covering the nature, provenance and origin of the
product, :
(b) recognition of the document used for verifying the guarantees

referred to in (a), and

(c) the conditions under which import licences are issued and their

term of validity.
Article 12

Where prices on the Community market rise significantly and where that
situation is likely to continue, thereby disturbing or threatening to

‘disturb that market, appropriate measures may be taken.

\

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 24.
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Article 13

To the extent necessary to enable the products listed in Article 1(1)
to be exported on the basis of quotations or prices for those products
on the world market and within the limits resulting from agreements
concluded in ac¢cordance with Article 228 of the Treaty, the difference
between those quotations or prices and prices in the Community may be
covered by ekport refunds.

Refunds shall be the same for the whole Community. They may vary
according to destination.

Refunds shall be fixed in accordance with the procedure laid down in
Article 24. '

Refunds may be fixed:

(a) at regular intervals,

(b) by invitation to tender.

Refunds fixed at regular intervals may, where necessary, be adjusted in
the intervening period by the Commission at the request of a Member
State or on its own initiative.

When the amount of the refund is set, account shall be taken in
particular of the need to establish a balance between the use of
Community basic agricultural products for export as processed goods to
third countries, and the use of products from these countries admitted

for 'inward processing.

Refunds shall only be granted on applicaticn and on presentation of the
relevant export licence.

The refund applicable to exports of products listed in Article 1(1)

" shall be that applicable on the day of application for the licence and,

in the case of a differentiated refund, that applicable on the same day
for the destination indicated on the licence.

Paragraphs 4 and 5 may be waived in the case of products listed in
Article 1(1) on which refunds are paid under food-aid operations, in
accordance with the procedure laid down in Article 24.

‘Detailed rules for the application of this Article shall be adopted in;

accordance with the procedure laid down in Article 24.
Article 14

To the extent necessary for the proper working of the common
organization of the market in pigmeat, the use of inward processing
arrangements may be prohibited in whole or in part in respect of
products listed in Article 1(1) which are intended for the manufacture
of products listed in that same paragraph.

Measures adopted pursuant to this Article shall be decided on in
accordance with the procedure laid down in Article 24.
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- Article 15

The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulation shall be
incorporated in the common customs ta:iff;

Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited in trade with
third countries:

- the levying of any charge having equivalent effect to a customs
duty,

- the application of any quantitative restriction or measure having
equivalent effect.

Article 16

I1f, by reason of an increase in imports or exports, the Community
market. in one or more of the products listed in Article 1(1) is
affected by, or is threatened with, serious disturbance likely to
jeopardize the achievement of the objectives set out in Article 39 of
the Treaty, appropriate measures may be applied in trade with third
countries until such disturbance or threat of disturbance has ceased.

‘If the situation referred to in paragraph 1 arises, the Commission

shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the B
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request. ' : ' i

Measures decided upon By the Commission may be referred to the Council
by any Member State within three working days of the day on which they -
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 24.

This Article shall be applied having regard to the obligations arising

.from agreements concluded in accordance with Article 228 of the

Treaty." ‘ i

Council Regulation (EEC) No 2764/75 of 29 October 1975 (0J No L 282,
1.11.1975, p.21), as last amended by Regulation (EEC) No 4160/87 (OJ No
L 392, 31.12.1987, p. 46) '

Council Regulation (EEC) No 2765/75 of 29 October 1975 (0J No L 282,
1.11.1975, p. 23)

Council Regulation (EEC) No 2766/75 of 29 October 1975 (0OJ No L 282,
1.11.1975, p. 25), as last amended by Regulation (EEC) No 3906/87 (OJ
No L 370, 30.12.1987, p. 11)
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Council Regulation (EEC) No 2768/75°'6f 29 oOctober 1975 (OJ No L 282,
1.11.1975, p. 39)

Council Regulation (EEC) No 2769/75 of 29 October .1975 (0OJ No L 282,
1.11.1975, p. 43)

The above Regulations are repealed.
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ANNEX XI
POULTRYMEAT
Council Regulation (EEC) No 2777/75 of 29 October 1975 (0J No L 282,

1.11.1975, p.77), as last amended by Regulation (EEC) No 1574/93
(0J No L 52, 24.6.1993, p.1).

(1) Articles 3 to 11 are replaced by the following:

"Article 3

Imports into the Community, or exports therefrom, of any of the
products listed in Article 1(1) may be subject to presentation of an
import or export licence.

Licences shall be issued by the Member States to any applicant,
irrespective of his place of establishment in the Community and without
prejudice to measures taken for the application of Articles 6 and 8.

Import and export licences shall be valid throughout the Community.
Such licences shall be issued subject to the lodging of a security
guaranteeing that the products are imported or exported during the term
of validity of the licence; the security shall be forfeited in whole or
in part if import or export is not carried out, or is only. carried out
partially, within that period.

The term of validity of licences and other detailed rules for the
application of this Article shall be adopted in accordance with the
procedure laid down in Article 17.

Article 4
Unless this Regulation provides otherwise, the rates of duty in the
common customs tariff shall apply to the products listed in
Article 1(1). )

Article 5

In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain products listed in

Article 1(1), imports of one or more of such products at the rate of

duty laid down in the common customs tariff may be subject to payment

.of an additional import duty under the conditions set out in Article 5

of the Agreement on Agriculture concluded in accordance with
Article 228 of the Treaty in the framework of the Uruguay Round of .
multilateral trade negotiations.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 17. Such
detailed rules shall specify in particular:

‘(a) the products to which additional import duties may be applied,
(b) the criteria for triggering the applicafion of paragraph 1 and

in particular the calculation and determination of the various
quantities and prices.
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Article 6

Tariff guotas for the products listed in Article 1{(1) resulting from
agreements concluded in accordance with Article 228 of the Treaty or from
any other act of the Council pursuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted under the procedure
laid down in Ar;icle 17. Such detailed rules shall provide for annual
quotas, suitably phased over the year, to be opened and, where appropriate,
for:

(a) guarantees covering the nature, provenance and origin of the product,

(b) recognition of the document used for verifying\the guarantees referred
to in (a), and .

(c) the conditions under which import licences are issued and their term of
validity. ‘

Article 7

Where prices on the Community market rise significantly and where that
situation is likely to cpnﬁinue, thereby disturbing or threatening to
disturb that market, appropriate measures may be taken.

" Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 17

s

Article 8

1. To the extent necessary to enable the products listed .in Article 1(1)
to be exported on the basis of prices for those products on the world
-market and within the limits resulting from agreements concluded in
accordancé with Article 228 of the Treaty, the difference between those
prices and prices in the Community may be covered by export refunds.

2. Refunds shall be the same for the whole Community. They may vary
according to destination. ’

Refunds shall be fixed in accordance with the procedure laid down in
Article 17.

Refunds may be fixed:
(a) at regular intervals,
(b) by invitation to tender.

Refunds fixed at regular intervals may, where necessary, be adjusted in
the intervening period by the Commission at the request of a Member
.State or on its own initiative.

3. When the amount of the refund is set, account shall be taken in
particular of the need to establish a balance between the use of
Community basic agricultural products for export as processed goods to
third countries, and the use of products from those countries admitted
for inward processing. ‘

4. Refunds shall only be granted on application and on presentation of the
relevant export licence. : :

S
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-The refund applicable to exports of products listed in Article 1(1)
shall be that applicable on the day of application for the licence and,
in the case of a differentiated refund, that applicable on the same day
for the destination indicated on the licence.

Paragraphs 4 and 5 may be waived in the case of products listed in
Article 1(1) on which refunds are paid under food-aid operations, in
accordance with the procedure laid down in Article 17.

Detailed rules for the appllcatlon of thls Article shall be adopted in
accordance with the procedure laid down in Article 17.

Article 9
\d
the extent necessary for the proper working of the common organization

the market in poultrymeat, the use of inward processing arrangements may
prohibited in whole or in part in respect of products listed in

Article 1 which are intended for the manufacture of products listed in
Article 1(1).

Measures adopted pursuant to this Article shall be decided on in accordance
with the procedure laid down in Article 17.

Article 10

The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulation shall be
incorporated in the common customs tariff.

Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited in trade with
third countries:

- the levying of any charge having equivalent effect to a customs
duty, '

- the application of any quantitative restriction or measure having
equivalent effect.

Article 11

If, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1(1) is
affected by, or is threatened with, serious disturbance likely to
jeopardize the achievement of the objectives set out in Article 39 of
the Treaty, appropriate measures may be applied in trade with third
countries until such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall ‘be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request.
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Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

~The Commission shall adopt detailed rules for the application of this -

Article in accordance with the procedure laid down in Article 17.

This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the
Treaty." :

Article 12 is deleted.
Council Regulation (EEC) No 2778/75 of 29 October 1975 (OJ No L 282,
1.11.1975, p.84), as last amended by Regulatlon (EEC) No 3714/92 (0J No

L 378, 23.12.1992, p. 23)

Council Regulation (EEC) No 2779/75 of 29 October 1975 (0OJ No L 282,
1.11.1975, p.90). :

Council Regulation (EEC) No 2780/75 of 29 October 1975 (OJ No L 282,
1.11.1975, p.9%4).

' The above Regulations are repealed.
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ANNEX XII

EGGS,
OVALBUMIN AND LACTALBUMIN

I. Council Regulation (EEC) No 2771/75 of 29 October 1975 (0J No L 282,
1.11.1975, p.49), as last amended by Regulation (EEC) No 1574/93
(OJ No L 152, 24.6.1993, p.1l). '

(1) Articles 3 to 11 (inclusive) are replaced by the following:
"Article 3

1. Imports into the Community, or exports therefrom, of any of the
products listed in Article 1(1) shall be subject to presentation of an
import or export licence.

Licences shall be issued by the Member States to any applicant,
irrespective of his place of establishment in the Community and without
prejudice to measures taken for the application of Articles 6 and 8.

Import and export licences éhall be valid throughout the Community.
Such licences shall be issued subject to the lodging of a security
guaranteeing that the products are imported or exported during the term
of validity of the licence; the security shall be forfeited in whole or
in part if import or export is not carried out, or is only carried out
partially, within that period.

2. The term of validity of licences and other detailed rules for the
application of this Article shall be adopted in accordance with the
procedure laid down in Article 17.

Article 4

Unless this Regulation provides otherwise, the rates of duty in the common
customs tariff shall apply to the products listed in Article 1(1).

Article 5

1. 1In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain products listed in
Article 1(1), imports of one or more of such products at the rate of
duty laid down in the common customs tariff may be subject to payment
of an additional import duty under the conditions set out in Article 5
of the Agreement on Agriculture concluded in accordance with
Article 228 of the Treaty in the framework of the Uruguay Round of
multilateral trade negotiations. -
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2. The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 17. Such
detailed rules shall specify in particular:

(a) the products to which additional import duties may be applied,

(b) the criteria for triggering the application of paragraph 1 and
in particular the calculation and determination of the various
guantities and prices.

Article 6

Tariff quotas for the products listed in Article 1(1) resulting from
agreements concluded in accordance with Article 228 of the Treaty or from
any other act of the Council pdrsuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted under the procedure
laid down in Article 17. Such detailed rules shall provide for annudl

quotas, suitably phased over the year, to be opened and, where appropriate,l
for: .

'

(a) guarantees covering the nature, provenance and origin of the product,

(b) recognition of the document used for verifying the guarantees referred
to in (a), and '
(c) the conditions under which import'licences are issued and their
term of validity.

Article 7

Where prices on the Community market rise‘significantly and where that
situation is likely to continue, thereby disturbing or threatening to
disturb that market, appropriate measures may be taken.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 17.

Article 8

1. To the extent necessary to enable the products listed in Article 1(1)
to be exported without further processing or in the form of goods
listed in Annex I on the basis of quotations or prices for those.
products on the world market and within the limits resulting from
agreements concluded in accordance with Article 228 of the Treaty, the
difference between those quotations or prices and prices in the
Community may be covered by export refunds.
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Refunds shall be the same for the whole Community. They may vary
according to destination. )

Refunds shall be fixed in accordance with the procedure laid down in

. Article 17.

Refunds may be fixed:
(a) - at regular intervals,
(b) by invitation to tender.

Refunds fixed at regular intervals may, where necessary, be adjusted in
the intervening period by the Commission at the request of a Member

.State or on its own initiative.

When the amount of the refund is set, account shall be taken in
particular of the need to establish a balance between the use of basic

.Community agricultural products for export as processed goods to third

countries, and the use of basic agricultural products from these
countries admitted for inward processing.

Refunds on products listed in Article 1(1) and exported without further
processing shall only be granted on application and on presentation of
the relevant export licence.

The refund applicable to exports of products listed in Article 1(1)
exported without further processing shall be that applicable on the day

" -of application for the licence and, in the case of a differentiated

refund, that applicable on the same day for the destination indicated
on the licence.

-Paragraphs 4 and 5 may be made to apply to products listed in

Article 1(1) and exported in the form of goods listed in Annex I in
accordance with the procedure laid down in Article 16 of Regulation
(EC) No 3448/93.

Paragraphs 4 and 5 may be waived in the case of products listed in
Article 1(1) on which refunds are paid under food-aid operations, in
accordance with the procedure laid down in Article 17.

Detailed rules for the application.of this Article shall be adopted in
accordance with the procedure laid down in Article 17. Annex I shall be

amended in accordance with the same procedure.

Article 9

To the extent necessary for the proper working of the common
organization of the market in eggs, the use of inward processing
arrangements may be prohibited in whole or in part:

- in respect of products listed in Article 1(1) which are intended for
the manufacture of products listed in Article 1(1)(b), and

- in special cases, in respect of products listed in Article 1(1)
which are intended for the manufacture of goods listed in Annex I.
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Measures adopted pursuant to this Article shall be decided on in
accordance with the procedure laid down in Article 17.

Article 10

The general rules for the interpretation of the Combined Nomenclature
and the sptcial rules for its application shall apply to the
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of thxs Regulation shall be
incorporated in the common customs tarlff.

Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited in trade with

" third countries:

- the levylng of any charge having equivalent effect to a customs
duty,

i

- the application of any quantitative restriction or measure having
equivalent effect.

Article 11
If, by reason of an increase in imports or exports, the Community

market in one or more of the products listed in Article 1(1l) is
affected by, or is threatened with, serious disturbance likely to

jeopardize the achievement of the objectives set out -in Article 39 of
the Treaty, appropriate measures may be applied in trade with third

countries until ‘'such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission
shall, at the Eequest of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified:
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following recelpt of the
request.

Measures decided upon by the ‘Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question. )

The Commission shall adopt detailed rules for the application of this

Article in accordance with the procedure laid down in Article 17.

This Article shall be applied having regard to the obligations ariéing
from agreements concluded in accordance with Article 228(2) of the
Treaty."

Article 12 is deleted.



II.

(1)

(2)

T 7% A6

Council Regulation (EEC) No 2783/75 of 29 October 1975 (0OJ No L 282,
1.11.1975, p.104), as last amended by Regulation (EEC) No 4001/87
(OJ No L 377, 31.12.1987, p.44).

The introductory sentence in Article 1 is replaced by the following:

"Unless this Regulation provides otherwise, the rates of duty in the
common customs tariff shall apply to the following products:*"

Article 2 is replaced by the following:

"Article 2

Imports into the Community, or exports therefrom, of any of the

products listed in Article 1 shall be subject to presentation of an
import or export licence.

Licences shall be issued by the Member States to any applicant,

irrespective of his place of establishment in the Community and without
prejudice to measures taken for the application of Article 4.

Import and export licences shall be.valid throughout the Community.
Such licences shall be issued subject to the lodging'of a security
guaranteeing that the products are imported or exported during the term
of validity of the licence; the security shall be forfeited in whole or
in part if import or export is not carried out, or is only carried out
partially, within that period.

The term of validity of licences and other detailed rules for the
application of this Article shall be adopted in accordance with the
procedure laid down in Article 17 of Regulation (EEC) No 2771/75.".
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Article 3 is replaced by the following:

"Article 3

In order to prevent or counteract adverse effects on the market in the-
Community which may result from imports of certain products listed in
Article 1, imports of one or more of such products at the rate of duty
laid down in the common customs tariff may be subject to payment of an
additional import duty under the conditions set out in Article 5 of the
Agreement on Agriculture concluded in accordance with Article 228 of ’
the Treaty in the framework of the Uruguay Round of multilateral trade
negotiations.

The Commission shall adopt detailed rules for the application‘of this

Article in accordance with the procedure laid down in Article 17 of

Regulation (EEC) No 2771/75. Such detailed rules shall specxfy in

particular:

(a) the products to which additional import duties may be applied,

(b) the criteria for triggering the application of paragraph 1 and
in particular the calculation and determination of the various
quantities and prices."

Article 4 is replaced by the following:

"Article 4

Tariff quotas for the products listed in Article 1 resulting from
agreements concluded in accordance with Article 228 of the Treaty or from
any other act of the Council pursuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted under the procedure
laid down in Article 17 of Regulation (EEC) No 2771/75. Such detailed rules
shall provide for annual quotas, suitably phased over the year, to be
opened and, where appropriate, for:

(a)

(b)

(c)

guarantees covering the nature, provenance and origin of the product,

recognition of the document used for verifying the guarantees referred
to in (a), and -

the conditions under which import licences are issued and their term of
validity."”
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(5) Article 5 is replaced by the following:
"Article 5

Where prices on the Community market rise significantly and where that
situation is likely to continue, thereby disturbing or threatening to
disturb that market, appropriate measures may be taken.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 17 of Regulation (EEC)
No 2771/75." /

(6) Article 7 is replaced by the following:
"Article 7

To the extent necessary for the proper working of the common organization
of the market in eggs and this Regulation, the use of inward processing
arrangements may be prohibited in whole or in part in respect of products
listed in Article 1 which are intended for the manufacture of products
listed in that same Article.

Measures adopted pursuant to this Article shall be decided on in accordance
with the procedure laid down in Article 17 of Regulation (EEC) No 2771/75."

(7) Article 8 is replaced by the following:
"Article 8

1. The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the
classification of products covered by this Regulation; the ‘tariff
nomenclature resulting from the application of this Regulation shall be
incorporated in the common customs tariff.

2. Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited in trade with
third countries:

- the levying of any charge having equivalent effect to a customs
duty,

- the application of any quantltatlve restrlctlon or measure having
equivalent effect.”

III. Council Regulation (EEC) No 2773/75 of 29 October 1975 (OJ No L 282,
1.11.1975, p.64), as last amended by Regulation (EEC) No 4155/87
(OJ No L 392, 31.12.1987, p.29)

Council Regulation (EEC) No 2774/75 of 29 October 1975 (OJ No L 282, °
1.11.1975, p. 68)

Council Regulation (EEC) No 2775/75 of 1 October 1975 (OJ No L 282,
1.11.1975, p.72)

The above Regulations are repealed.
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ANNEX XIII
FRUIT AND VEGETABLES

Council Regulation (EEC) No 1035/72 of 18 May 1972 (OJ No L 118,
20.5.1972, p.l), as last amended by Regulation (EC) No 3669/93
(0J No L 338, 31.12.1993, p.26).

Title IV ;s replaced by the foilowing:
"Title IV

Trade with third countries
Article 22

Imports into the Community, or exports therefrom, of any of the
products listed in Article 1(2) shall be subject to presentatlon of an
import or export licence. ‘ '

Licences shall be issued by the Member States to any appllcant
irrespective of his place of establishment in the Community and without
prejudice to measures taken for the application of Articles 25 and 26.

Import and export licences shall be valid throughout the COmmﬁnity.'
Such licences shall be issued subject to the lodging of a security
guaranteeing that the products are imported or exported during the term
of validity of the licence; excep.in cases of force majeure, the
security shall be forfeited in whole or in part if import or export is
not carried out, or is only carried out partially, within -that period.

The term of validity of licences and other detailed rules for the.
application of this Article shall be adopted in accordance thh the
procedure laid down ln Article 33.

Article 23
Unless this Regulation provides otherwxse, the rates of duty in the
common customs tariff shall apply to the products listed in
Article 1(2).

Détailed ruies for the application of this Article shall be adopted -in
accordance with the procedure laid down in Article 33. Such detailed

.rules shall cover in particular the measures necessary to check on

lmport prices.
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Article 24

In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain products listed in
Article 1(2), imports of one or more of such products at the rate of
duty laid down in the common customs tariff may be subject to payment

.of an additional import duty under the conditions set out in Article 5

of the Agreement on Agriculture concluded in accordance with
Article 228 of the Treaty in the framework of the Uruguay Round of
multilateral trade negotiations.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 33. Such
detailed rules shall specify in particular:

(a) the products to which additional import duties may be applied,

(b) the criteria’ for triggering the application of paragraph 1 and
in particular the calculation and determination of the various
quantities and prices.

Article 25

Tariff quotas for the products listed in Article 1(2) resulting from
agreements concluded in accordance with Article 228 of the Treaty or
from any other act of the Council pursuant to the Treaty shall be
opened and administered in accordance with detailed rules adopted under
the procedure laid down in Article 33. Such detailed rules shall
provide for annual quotas, suitébly phased over the year, to be opened
and, where appropriate, for:

(a) guarantees covering the nature, provenance and orlgln of the
product, .
(b) recognition of the document used for verifying the guarantees

referred to in (a), and

(c) the conditions‘gnder which'impott licences are issued and their
term of validity. .

/" Article 26

»

To the extent necessary to enable the products listed in Article 1(2)
to be exported on the basis of the prices of these products in

.international trade and within the limits resulting from agreements

concluded in accordance with Article 228 of the Treaty, the difference
between those prices and prices in the Community may be covered by
export refunds. . ‘

Refunds shall be the same for the whole cOmmunxty. They may vary
accordlng to destination.

'Refunds shall be fixed. in accordance with the procedure laid down in

Artlcle 33. ;

Refunds may be fixed: ' ]

(a) at regular intervals,
(b) by invitation to tender.
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Refunds fixed at regular intervals may, where necessary, be adjusted in
the intervening period by the Commission at the request of a Member
State or on its own initiative.

The refund shall be granted only on request and on presentation of the,
relevant export licence.

The refund applicéble to exports of .products listed in Article 1(2)
shall be that applicable on the day of application for the licence and,
in the case of a differentiated refund, that applicable on the same day
for the destination indicated on the licence.

Paragraphs 3 and 4 may be waived in the case of products listed in
Article 1(2) on which refunds are paid under food-aid operations, in
accordance with the procedure laid down in Article 33.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 33.

Article 27

Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited when importing the
products listed in Article 1(2) from third countries:

- the levylng of any charge having equivalent effect to a customs
" duty,

. — the application of any quantitative restriction or measure having

equivalent effect.

The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the
classification of products covered by this Requlation; the tariff
nomenclature resulting from the application of-this Regulation shall be
incorporated in the common customs tariff.

Article 28
Appropriate measures may be taken when trading with third countriés:

- if, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1(2) is
affected by, or is threatened with, serious disturbance likely to
jeopardize the achievement of the objectlves set out in Article 39

. of the Treaty,

- or if, in the case of the broducts listed in Annex IIla, the
withdrawal or buying-in operations undertaken pursuant to
Articles 18 and 19 involve significant quantities.

: _ .
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 Such measures may be applied only until, depending on the case, the
‘disturbance or threat of disturbance has ceased or the quantities

withdrawn or bought in have diminished appreciably.

If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall' be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request. ‘

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 33.

This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the
Treaty." '



II.
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Council Regulation (EEC) No 2518/69 of 9 December 1969 (0J No L 318,
18.12.1969, p.17), as last amended by Regulatlon (EEC) No 2455/72
(0OJ No L 266, 14.11.1972, p.7)

Council Regulation (EEC) No 2707/72 of 19 December 1972 (OJ No L 291,
28.12.1972, p.3)

Council Regulation (EEC) No 1200/88 of 28 April 1988 (OJINo L 115,
3.5.1988, p.7), as last amended by Regulation (EEC) No 3821/90
(OJ No L 366, 29.12.1990, p.45)

The above Regulations are repealed.
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ANNEX XIV
PROCESSED FRUIT AND VEGETABLES

Council Regulation (EEC) No 426/86 of 24 February 1986 (0J No L 49,
27.2.1986, p.1), as last amended by Regulation (EC) No 1490/94
(OJ No L 161, 29.6.1994, p.13).
Title II is replaced by the following:

"Title II

Trade with third countries

Article 9
Imports into the Community, or exports therefrom, of any of the
products listed in Article 1(1) may be subject to presentation of an

import or export licence.

Licences shall be issued by the Member States to any applicant,
irrespective of his place of establishment in the Community and without

. prejudice to measures taken for the application of Articles 12 and 15.

Import and export licences shall be valid throughout the Community. The
issue of such licencés may be subject to the lodging of a security
guaranteeing that the products are imported or exported during the term
of validity of the licence; excep.in cases of force majeure, the
security shall be forfeited in whole or 'in part if import or export is
not carried out, or is only carried out partially, within that period.

The term of validity of licénces and other detailed rules for the
application of this Article shall be adopted in accordance with the
procedure laid down in Article 22. '

4

Article 10

‘Unless this Regulation provides otherwxse, the rates of duty in the

common customs tariff shall apply to the products listed in
Article 1(1). :

A minimum import price for the 1995, 1996, 1997, 1998 and'1999

‘marketing years shall be fixed for the products listed in Part B of

Annex I. The minimum import price shall be determined havzng regard in
particular to: ,

- the free-at-frontier prices on import into the Community,

- the prices obtaining on world markets,

= the situation on the internal Community market,

-~ the trend of trade with third countries.

Where the minimum import price is not observed, a cbuntervaxllng charge
in addition to customs duty shall be imposed, based on the prlces of
the main supplier third countries.
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'Minimum import priceé and other detailed rules for the application of

this Article shall be adopted in accordance thh the procedure provxded
for in Article 22.

- Article 11

A'In order to prevent or counteract adverse effects on the market in the

Community which may result from imports of certain products listed in
Article 1(1), imports of one or more of such products at the rate of
duty laid down in the common customs tariff may be subject to payment
of an additional import duty under the conditions .set out in Article 5
of the Agreement on Agriculture concluded in accordance with

Article 228 of the Treaty in the framework of the Uruguay Round of
multilateral ‘trade negotiations.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 22. Such

detailed rules shall specify in particular:

(a) the products to which additional import duties may be applied,

' (b) the criteria for triggering the application of paragraph 1 and

in particular the calculation and determination of the various
gquantities and prices.

Article 12

Tariff quotas for the products listed in Article 1(2) resulting‘from
agreements concluded in accordance with Article 228 of the Treaty or from

any

other act’ of the Council pursuant to the Treaty shall be opened and

administered in accordance with detailed rules adopted . under the procedure
laid down in Article 22. Such detailed rules shall provide for annual
quotas, suitably phased over the year, to be opened and, where appropriate,

for:

(a)

(b)

(c)

To the extent necessary to enable the éxpo:t of:

(a)

guarantees covering the nature, provenance and origin of the product,

recognition of the document used for verlfyxng the guarantees referred
to in (a), and

the conditions under which import«libences are issued and their»term of
validity. ’ :

Article 13

the products not containing added sugar listed in Article 1(1),



(b)

e At

- white sugar and raw sugar falling within heading 1701,
- glucose and glucose syrup falling within subheadings 1702 30 51,
1702 30 59, 1702 30 91, 1702 30 99 and 1702 40 90,

- isoglucose falling within subheadings 1702 30 10, 1702 40 10,

1702 60 10 and 1702 90 30, and
- beet and cane syrup.falling within subheading 1702 90 90,

used in the products listed in Article 1(1)(b),

on the basis of prices for those products on the world market and
within the limits resulting from agreements concluded in accordance
with Article 228 of the Treaty, the difference between those prices and
prices in the Community may be covered by export refunds.

Article 14

Refunds shall be the same for the whole Community. They may Qary
according to destination.

Refunds shall be fixed in accordance with the procedure laid down in
Article 22.

Refunds may be fixed:

(a) at regular intervals,.

(b) by invitation to tender.

Refunds fixed at regular intefvals may, where necessﬁry, be adjuﬁted in

the intervening period by the Commission at the request of -a Member
State or on its own initiative.

-The refund referred to in Article 13(b) shall be equal:

- in the case of raw sugar, white sugar and beet and cane syrup, to
the amount of refund for export of these products unprocessed as
fixed in accordance with Article 19 of Council Regulation (EEC)

No 1785/81 of 30 June 1981 on the common organization of the markets
in the sugar sector and with the provisions adopted for its
application, ’

- in the case of isoglucose, to the amount of the refund for export
of this product unprocessed as fixed in accordance with Article 19
of Regulation (EEC) No 1785/81 and with the provisions adopted for
its application,

- in the case of glucose and glucose syrup, to the amount of the
refund for export of these products unprocessed as fixed for each of
these products in accordance with Article 16 of Council Regulation
(EEC) No 1766/92 of 30 June 1992 on the common organization of the
market in cereals and with the provisions adopted for its
application.
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To qualify for the refund referred to in Article 13(b), the products
listed in Article 1(1)(b) must, on export, be accompanied by a
declaration from the applicant indicating the amounts of raw sugar,
white sugar and beet' and cane sugar, isoglucose, glucose and glucose
syrup used in their manufacture. ' ’

v

The accuracy of the declaration referred to in the first subparagraph

shall be subject to checks by the competent authorities of the Member
State concerned.

Where the refund referred to in Article 13(b) is not sufficient to
permit exports of the products listed in Article 1(1)(b), the
provisions laid down for the refund referred to in Article 13(a) shall
apply to those products instead of those laid down in Article 13(b).

Refunds shall only be granted on request and on presentation of the
relevant export licence. ‘

The refund shall be that applicable on the day of application for the
licence and, in the case of a differentiated refund, that applicable on
the same day for the destination indicated on the licence.

Paragraphs 5 and 6 may be waived in the case of the refunds referred to
in Article 13(b) and products listed in Article 1{1) on which refunds
are paid under food-aid operations, in atcordance with the procedure

] laid down in Article 22.

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 22.
[ ] . " .

Article 15
To the extent necessary for the proper working of the common

organizations of the market in cereals, sugar and fruit and vegetables,
the use of inward processing arrangements may, in special cases, be

- prohibited in whole or in part in respect of:

- products listed in Artic1e413(b), and

- fruit and vegetables

intended for the manufacture of products listed in Article 1(1)

Measures adopted pursuant to this Article shall be decided on in
accordance with the procedure laid down in Article 22. .

..Article 16

The general rules for the.interpfetation of the Combined Nomenclature
and the special rules for its application shall apply to the
classification of products .covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulation shall be

incorporated in the common customs tariff.
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Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited with regard to
imports from thlrd countries:

- the levying of any charge having equlvalent effect to a customs
duty,

- the application of any quantitative restriction or measure having
equivalent effect.

Article 17

If, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1(1) is
affected by, or is threatened with, serious disturbance likely to
jeopardize the achievement of the objectives set out in Article 39 of
the Treaty, appropriate measures may be applied in trade with third
countries until such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take~a'
decision thereon within three working- days following receipt of the
request.
Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in questlon.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 22.

This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the
Treaty." ’
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Annexes II, III and IV are deleted.

Council Regulation .(EEC) No 518/77 of 14 March 1977 (OJ No L 73,
21.3.1977, p.22).

~Council Regulation (EEC) No 519/77 of 14 March 1977 (OJ No L 73,

21.3.1977, p.24).

Council Regulation (EEC) No 520/77 of 14 Maréh 1977 (OJ No L 73,
21.3.1977, p.26).

Council Regulation (EEC) No 521/77 of 14 March 1977 (OJ No L 73,
21.3.1977, p.28). '

Council Regulation (EEC) No 1796/81 of 30 June 1981 (OJ No L 183,
4.7.1981), as last amended by Regulation (EEC) No 1122/92 (OJ No L 117,
1.5.1992, p. 98). '

Council Regulation (EEC) No 2089/85 of 23 July 1985 (O0J No L 197,
27.7.1985, p. 10).

Council Regulation (EEC) No 3225/88 of 17 October 1988 (OJ' No L 288,
21.10.1988, p. 1l1). ' ‘

Council Regulation (EEC) No 1201/88 of 28 April 1988 (OJ No L 115,
3.5.1988, p. 9), as last amended by Regulation (EEC) No 2781/90 (OJ No
L 265, 28.9.1990, p. 3).

The above Regulatlons are repealed.
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ANNEX XV

BANANAS

Council Regulation (EEC) No 404/93 of 13 February 1993 (OJ No L 47,
25.2.1993, p.l), as last amended by Regulation (EC) No 3518/93 (OJ No L 320,
22.12.1993, p. 15).

(1)

(2).

Article 15 is replaced by the following:
"Article 15

Unless this Regulation provides otherwise, the rates of duty in the
common customs tariff shall apply to the products lxsted in
Article 1(2).

In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain products listed in
Article 1(2), imports of one or more of such products at the rate of
duty laid down in the common customs tariff may be subject to payment
of an additional import duty within the limits set out in Article 5 of
the Agreement on Agriculture concluded in accordance with Article 228
of the Treaty in the framework of the Uruguay Round of mult;lateral
trade negotiations.

The Commission shall adopt detailed rules for the application of
paragraph 2 in accordance with the procedure laid down in Article 27.

~Such detailed rules shall specxfy in particular:

(a) - the products to which additional import duties may be applied,

(b) the criteria for triggering the application of paragraph 2 and
in particular the calculation and determination of the various
.quantities and prices." .

i

The following Article is inserted:

"Article 15a

Articles 15a to 20 inclusive of this Tiﬁle—shall’apply only to fresh
products falling within CN code ex 0803, excluding plantains.

For the purposes of this Title:

1.

‘traditional imports from ACP States' means the quantities of bananas
- set out in the Annex exported by each ACP State which has traditionally

exported bananas to the Cbmmunity; such bananas shall be referred to as
‘traditional ACP .bananas'; . ’
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‘non-traditional imports from.ACP ‘States’ means the quantities of
bananas exported by the ACP States which exceed the quantity defined at
1 above; such bananas shall be referred to as 'non-traditional AcCP
bananas';

'imports from non-ACP third countries’ means quantities exported by
other third countries; such bananas shall be referred to as 'third-
country bananas';

‘Community bananas' means bananas produced in the Community;

‘to market' and °'marketing' mean placing on the market, not including

- making the .product available to the final consumer."

Article 18 is replaced by the following:
"Article 18

A tariff quota of 2.2 million tonnes (net weight) shall be opened each
year for imports of third-country bananas and non-traditional ACP
bananas. :

Within the framework of the tariff quota, imports of third-country
bananas shall be subject to a levy of ECU 75 per tonne and imports of
non-traditional ACP bananas shall be subject to a zero duty.

.

For 1994, the tariff quota shall be 2.1 million tonnes knet waight).

Where Community demand determined on the basis of the supply balance
referred to in Article 16 increases, the volume of the quota shall be
increased in consequence, in accordance with the procedure laid down in
Article 27. Any such adjustment shall be made before 30 November
precedxng the marketlng year concerned. i
By derogatlon from Article 15(1), non-traditional ACP bananas imported
outside the tariff quota referred to in paragraph 1 of this Article
shall be subject to a customs duty per tonne equal to the duty referred
to in Article 15(1) less ECU 100. ‘

The quantities of third-country bananas and non-traditional ACP bananas
re-exported from the Community shall not be charged to the quota
referred to in paragraph 1.

' The amounts referred to in this Article shall be converted into

national currency at the rate applicable to the products concerned in

‘connection with .the common customs tariff.”
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(5)

(6)

Y]

The following indents, are added to Article 20:

"- measures guaranteeing the provenance and origin of bananas imported
within the tariff quota provided for in Article 18(1),

- measures necessary to fulfil obligations arising from agreements
concluded by the Community in accordance with Article 228 of the
Treaty."

Article 23 is replaced by the following:

"Article 22

.The general rules for the interpretation of the Combined Nomenclature

and the special rules for its application shall apply to the
classification of products covered by this Regulation; the tariff

. nomenclature resulting from the application of this Regulation shall be

incorporated in the common customs tariff."
Article 23 is replaced by the following:
"Article 23

If, by reason of an increase in imports or exports, the Community
market in oneé or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely likely to
jeopardize the achievement of the objectives set out in Article 39 of
the Treaty, appropriate measures may be taken in trade with third
countries until such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request.

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, actlng by
a qualified majority, amend or annul the measure Ln question.

Detailed rules for the appllcatlon of this Artlcle shall be adopted in
accordance with the procedure laid down in Article 27. -

. This Article shall be applied having regard to the obligations arising

from international agreements concluded in accordance with
Article 228(2) of the Treaty."”
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ANNEX XVI
WINE

Council Regulation (EEC) No 822/87 of 16 March 1987 (OJ No L 84,
27.3.1987, p.1l), as last amended by Regulation (EEC) No 1891/94
(OJ No L 197, 30.7.1994, p.42).
Title IV is replaced by the following:

"Title IV

Trade with third countries

Article 52

Imports into the Community of any of the products listed in

Article 1(2)(a) and (b) shall be subject to presentation of an import

licence. Imports into the Community of any other products listed in
Article 1(2) and exports from the Community of any products listed in
Article 1(2) may be subject to presentation of an export licence.

‘Licences shall be issued by Member States to any applxcant,

irrespective of his place of establishment in the Community and thhout
prejudice to measures taken for the application of Articles §5 and 56.

Licences shall be valid throughout the Community.

Such licences shall be issued subject to the lodging of a security
guaranteeing that the products are imported or exported during the term
of validity of the licence; the security shall be forfeited in whole or
in part if import or export is not carried out, or is only carrled out
partlally, within that period.

The following shall be adopted in accordance with the procedure laid
down in Article 83:

(a) the list of products in respect of which export’ lxcences ‘are
required, .
(b) the ferm of validity of the licences and other detailed rules

- for the application of this Article.
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Article 53

Unless this Regulation provides otherwise, the rates of duty in the
common customs tariff shall apply to the products listed in Article 1.

The deétailed rules for the application of this Article shall be adopted
in accordance with the procedure laid down in Article 83. Such detailed
rules shall include the provisions necessary for the verification of
import prices.

Article 54

In order to prevent or counteract adverse effects on the market in the
Community which may result from imports of certain agricultural
products, imports of one or more such products at the rate of duty laid
down in the common customs tariff may be subject to payment of an
additional import duty under the conditions set out in Article 5 of the
Agreement on Agriculture concluded in accordance with Article 228 of
the Treaty in the framework of the Uruguay Round of multilateral trade
negotiations.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 83. Such
detailed rules shall specify in particular:

(a) the products to which additional import duties may be applied,
(b) the criteria for triggering the application of paragraph 1 and

in particular the calculation and determination of the various
quantities and prices.
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Article 55

Tariff quotas for the products listed in Article 1 resulting from
agreements concluded in accordance with Article 228 of the Treaty or from
any other act of the Council pursuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted under the procédure
laid down in Article 83. Such detailed rules shall provide for annual.
quotas, suitably phased over the year, to be opened and, where appropriate,

for:

(a) guarantees covering the nature, provenance and origin of the product,

(b) recognition of the document used for verifying the guarantees referred
to in (a), and :

(c) the conditions under which import licences are issued and their term of
validity. :
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Article 56
To the extent neceésary to enable the export of:
(a) products listed in Article 1(2),
(b) sugars falling within Combined Nomenclature code 1701, glucose

and glucose syrup falling within CN subheadings 1702 30 91, 1702
30 99, 1702 40 90 and 1702 90 50, including in the form of
products falling within subheadings 1702 30 51 and 1702 30 S9,
incorporated into the products falling within subheadings 2009
60 11, 2009 60 71, 2009 60 79 and 2204 30 99,

on the basis of prices for those products on the world market and
within the limits resulting from agreements concluded in accordance
with Article 228 of the Treaty, the difference between those prices and
prices in the Community‘may be covered by export refunds.

Refunds shall be the same for the whole Community. They may vary
according to destination.

The refunds referred to in paragraph 1l(a) shall be fixed in accordance
w1th the procedure lald down in Article 83. They may be fixed:

(a) at regular intervals,
(b) by invitation to tender.
Refunds fixed at regular intervals may, where necessary, be adjusted in

the intervening period by the Commission at the request of a Member
State or on its own initiative.
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The amount of the refund referred to in paragraph 1(b) shall be:

- in the case of raw sugar and white sugar, to the amount of refund
for export of these products unprocessed as fixed in accordance with
Article 19 of Council Regulation (EEC) No 1785/81 of 30 June 1981 on
the common organization of the markets in the sugar sector and with
the provisions adopted for its application,

- in the case of glucose and glucose syrup, to the amount of the
refund for export of these products unprocessed as fixed for each of
these products in accordance with Article 17 of Council’ Regulation
(EEC) No 1766/92. of 30 June 1992 on the common organization of the
market in cereals and with the provisions adopted for its
application.

To qualify for the refund referred to in paragraph 1(b), processed
products must, on export, be accompanied by a declaration from the
applicant indicating the amounts of raw sugar, white sugar, glucose and
glucose syrup used in their manufacture.

The accuracy of this declaration shall be subject to checks by the
competent authorities-of the Member State concerned.

Refunds shall only be granted on application and on presentation of the
relevant export licence. '

The refund applicable to exports of products listed in Article 1 shall
be that applicable on the day of application for the licence and, in
the case of a differentiated refund, that applicable on the same day .

- for the destination indicated on the licence.

Paragraphs 4 and 5 may be waived in the case of products listed in
Article 1 on which refunds are paid under food-aid operations, 'in
accordance with the procedure laid down in Article 83.

Detailed rules for the application of this Article shall be adopted in

-accordance with the procedure laid down in Article 83.

Article 57

To the extent necessary for the proper working of the common
organization of the market in wine the use of inward processing
arrangements méy be prohibited wholly or partially in respect of all or
some of the products listed in Article 1(2).

The measures taken pursuant to this Article shall be adopted in
accordance with the procedure laid down in Article 83.
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Article 58

The general rules for the‘inte;pretation of the Combined Nomenclature
and the special rules for its application shall apply to the

. classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulation shall be

incorporated in the common customs tariff.

Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited:

- the levying of any charge having equivalent effect to a customs
duty,

- the‘application of any gquantitative restriction or measure having
equivalent effect.

Article 59

The import of the products referred to in Article 1(2) to which alcohol

has been added, with the exception of those products equivalent to
products originating in the Community in respect of which such an
admixture is permitted pursuant to Article 25(1) and (2), shall be
prohibited. .

Detailed rules for the appiication of this Article, and in particular
the conditions for the equivalence of products, shall be adopted in
accordance with the procedure laid down in Article 83.

Aiticle 60

If, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1(2) is
affected by, or is threatened with, serious disturbance likely to
jeopardize the achievement of the objectives set out in Article 39 of |
the Treaty, appropriate measures may be applied in trade with third
countries until such disturbance or threat of disturbance has ceased.

In order to assess whether the situation justifies the application of
such measures, the following must be taken into account:

(a) the quantities in respect of which import licences have been
issued or applied for and the figures glven in the .forecast
supply balance,

'

(b) where appropriate, the scale of the intefvention.
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. If the situation referred to in paragraph 1 arises, the Commission

shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request. .

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 83.

This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the

Treaty.

Article 61

Imported wine -intended for direct human consumption and described with
the aid of a geographical ascription may be eligible, with regard to
its marketing in the Community and with the proviso that reciprocity
exists, for the control and protection arrangements referred to in
Article 16 of Regulation (EEC) No 823/87 for quality wines produced in
specified regions.

The provision laid down in paragraph 1 shall be impleﬁented by means of
agreements with interested third countries to be negotiated and
concluded in accordance w;th the procedure laid down in Article 113 of
the Treaty. :

Detailed rules for the application of this Article shall be adopted in
accordance with the procedure laid down in Article 83."

The following is inserted after Article 72:
"Article 72a
The .Member States shall take all necessary measures to enable

interested. parties to preverit, on the terms stipulated in Articles 23
and 24 of the Agreement on Trade-related Aspects of Intellectual

‘Property Rights, the use in the Community of a geographical indication
~ attached to the products referred to in Article 1(2)(b) for products

not originating in the place indicated by the geographical indication
in question, even where the true origin of the goods is indicated or
the geographical indication is used in translation or accompanied by

expressions such as "kind", "type", "style", "imitation" or the like.

AY
For .the purposes of this Article, "geographical indications" is taken
to. mean indications which identify a product as originating in.the
territory of a third country which is a member of the World Trade
Organization or in a region or locality within that territory, in cases

‘where a certain quality, reputation or other given characteristic of

the product may be attributed essentlally to that geographic place of
origin.

Paragraph 1 shall apply notwithstanding other specific provisions in
Community legislation laying down rules for the designation and
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presentation of the products referred tq\in Article 1(2)(b).

‘

3.. Detailed rules for the application of this Article shall be adopted in-
accordance with the procedure laid down in Article 83."

(3) Annex VII is deleted.
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Council Regulation (EEC) No 344/79 of 5 February 1979 (OJ No L 54,
5.3.1979, p.67)

Council Regulation (EEC) No 345/79 of 5 February 1979 (0J No L 54,
5.3.1979, p.69), as amended by Regulation (EEC) No_2009/81

(OJ No L 195, 18.7.1981, p.6)

The above Regulations are repealed.
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ANNEX XVIIX
TOBACCO

Council Regulation (EEC) No 2075/92 of 30 June 1992 (OJ No L 215, 30.7.1992,
p-70)

Title IV is replaced by the foliOWing:
"Title IV
Trade wiﬁh third countries
Article 15

Unless this Regulation provides otherwise, the rates of duty in the common
customg tariff shall apply to the products listed in Article 1.

‘ Article 16

Tariff quotas for the products listed in Article 1 resulting from
agreements concluded in accordance with Article 228 of the Treaty or from
any other act of the Council pursuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted under the procedure
laid down in Article 23. Such detailed rules shall provide for annual
quotas, suitably phased over the year, to be opened and, where appropriate,
for:

(a) guarantees covering the nature, provenance and origin of the product,

‘(b) recognition of the document used for verifying the guarantees referred
to in (a), and b

(c) the conditions under which import licences are issued and their term of
validity. ‘ ‘

Article ‘16a
. 1. The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the tariff
classification of products covered by this Regulation. .
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Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited in trade with

‘third countries:

(a) the levying of any charge having equivalent effect to a customs
duty,
(b) the application of any quantitative restriction or measure

having equivalent effect.
Article 16c

If, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely to jeopardize the
achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries until
such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of- such measures, which shall be immediately applicable. If the
Commission receives a request from a ‘Member State, it shall take a.
decision thereon within three working days followiﬁg receipt of the
request. : , : -

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 23.

This Article shall be applied having regard to the obligatibns arising
from agreements concluded in accordance with Article 228(2) of the
Treaty." ‘
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ANNEX XVIII
HOPS

Council Regulation (EEC) No 1696/71 of 26 July 1971 (OJ No L 175, 4.8.1971,
p.1), as last amended by Regulation (EEC) No 3124/92 (OJ No L 313,
30.10.1992, p.1)

Title V is replaced by the following:
"Title Vv
Trade with third countries
Article 14

Unless this Regulation provides otherwise, the rates of duty in the common
customs tariff shall apply to the products listed in Article 1.

‘Article 15

Tariff quotas for the products listed in Article 1 resulting from
agreements concluded in accordance with Article 228 of the Treaty or from
any other act of the Council pursuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted under the proceéure
laid down in Article 20. Such detailed rules shall provide for annual
quotas, suitably phased over the year, to be opened and, where appropriate,
for:

’

(a) guarantees covering the nature, provenance and origin of the product,

(b) recognition of the document used forvverifying the guarantees referred
to in (a), and

(c) the conditions under which import licences are issued and their term of
validity.
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Article 15a
The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the tariff

classification of products covered by this Regulation.

Save as otherwise provided for in this Regulation or pursuant to a

" provision thereof, the following shall be prohibited:

- the levying of any charge having equivalent effect to a customs
duty,

- the application of any quantitative restriction or measure
having equivalent effect.

Article 15c

If, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1 is affected
by, -or is threatened with, serious disturbance likely to jeopardize the
achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries until
such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request. ’ ‘

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in question.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procédure laid down in Article. 20.

This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the
Treaty."

bl
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ANNEX XIX

LIVE TREES AND OTHER PLANTS, BULBS, ROOTS AND THE LIKE,
CUT FLOWERS AND ORNAMENTAL FOLIAGE

I. Council Regulation (EEC). No 234/68 of 27 February 1968 (O0J No L 55,
2.3.1968, p.1), as last amended by Regulation (EEC) No 3336/92
(0J No L 336, 20.11.1992, p.1l).

Articles 8, 9 and 10 are replaced by the following:
"Article 8

1. Imports into the Community of any of the prdducts listed in Article 1
may be subject to presentation of an import licence.

Licences shall be issued by the Member States to any applicant,
irrespective of his place of establishment in the Community.

Import licences shall be valid throughout the Community. Such licences
shall be issued subject to the lodging of a security guaranteeing that
the products are imported during the term of validity of the licence;
the security shall be forfeited in whole or in part if import is not
carried out, or is only carried out partially, within that period.

2. The term of validity of licences ard other detailed rules for the
application of this Article shall be adopted in accordance w1th the
procedure laid down in Article 14.

Article 9

‘Unless .this Regulation provides otherwise, the rates of duty in the -common
customs tariff shall apply to the products listed in Article 1. .

Article 10

Tariff quotas for the products listed. in Article 1 resulting from
agreements concluded 'in accordance with Article 228 of the Treaty or from
any other act of the Council pursuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted under the procedure
laid down in Article 14. Such detailed rules shall provide for annual
quotas, suitably phased over the year, to be opened and, where appropriate,
for° .



(a)

(b)

(c)

- 110 - /fq J

guarantees covering the nature, provenance and origin of the product,

recognition of the document used for verifying the guarantees referred
to in (a), and

the conditions under which lmport licences are issued and their term of
validity. .

Article 10a

The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the tariff
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulation shall be
incorporated in the common customs tariff.

Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited in trade with
third countries:

- the levying of any charge having equivalent effect to a customs
duty,

- the application of any quantitative restriction or measure having
equivalent effect. -

Article 10b

If, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely to jeopardize the
achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries until
such disturbance or threat of disturbance has ceased. '

If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative, )
decide upon the necessary measures; the Member States shall be notified
of such measures, which shall be immediately applicable. If the
Commission receives a request from a Member State, it shall take a
decision thereon within three workzng days following receipt of the
request.

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they -
were notified. The Council shall meet without delay. It may, acting by

-a qualified majority, amend or annul the measure in. question.
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The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 14.

This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the
Treaty." '

Council Regulation (EEC) No 3290/75 of 16 December 1975 (OJ No L 326,
18.12.1975, p.4).

The above Regulation is repealed.

v
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ANNEX XX
" SEEDS

I. Council Regulation (EEC) No 2358/71 of 26 October 1971 (OJ No L 2486,
5.11.1971, p.1), as last amended by Regulation (EC) No 3375/93 (OJ No
L 303, 10.12.1993, p.9). ‘

(1) Articles 5, 6 and 7 are replaced by the following:
"Article 5

1. Unless this Regulation provides otherwise, the rates of duty in the
common customs tariff shall apply to the products listed in Article 1.

2. The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this Regulation shall be
incorporated in the common customs tariff. )

Article 6

Tariff quotas for the products listed in Article 1 resulting from
agreements concluded in accordance with Article 228 of the Treaty or from
any other act of the Council pursuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted under the procedure
laid down in Article 11. Such detailed rules shall provide for annual

quotas, suitably phased over the year, to be opened and, where appropriate,
for:

(a) guarantees covering the nature, provenance and origin of the product,

(b) recognition of the document used for verifying the guarantees referred
to in (a), and

(c) the conditions under which import licences are issued and their term of
validity.
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Article 7

Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, the following shall be prohibited in trade with third
countries:

(2)

II.

the levying of any charge having equivalent effect to a customs duty,

the applicétion of any quantitétive restriction or measure having
equivalent effect.

+

Article 7a

If, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in Article 1 is affected
by, or is threatened with, serious disturbance likely to jeopardize the
achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries until
such disturbance or threat of disturbance has ceased.

"If the situation referred to in paragraph 1 arises, the Commission

shall, at the request of a Member State or on its own initiative,

‘decide upon the necessary measures; the Member States shall be notified

of such measures, which shall be immediately applicable. If the .
Commission receives a request from a Member State, it shall take a

‘decision thereon within three working days following receipt of the
. request.

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they

.were notified. The Council shall meet without delay. It may, acting by

a qualified majority, amend or annul the measure in question.
!

~ The Commission shall adopt detailed rules for the application of this

Article in accordance with the procedure laid down in Article 11.
This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the

Treaty."

Article 8a is deleted.

Council Regulation (EEC) No 1578/72 of 20 July 1972 (OJ No L 168,

26.7.1972, p.l), as amended by Regulation (EEC) No 1984/86

(0J No L 171, 28.6.1986, p.3).

The above Regulation is repealed.



ANNEX XXI
MISCELLANEOUS REGULATIONS

I. Council Regulation (EEC) No 827/68 of 28 June 1968 (OJ No L 151,
30.6.1968, p.16), as last amended by Regulation (EEC) No 794/94
(0OJ No L 92, 9.4.1994, p.15).

(1) Articles 2 and 3 are replaced by the following:

"Article 2

1. Unless this Regulation provides otherwise, the rates of duty in the
common customs tariff shall apply to the products listed in the Annex.

2. The general rules for the interpretation of the Combined Nomenclature
and the special rules for its application shall apply to the
classification of products covered by this Regulation; the tariff
nomenclature resulting from the application of this ‘Regulation shall
be incorporated in the common customs tariff. ' '

3. Save as otherwise provided for in this Regulation or pursuant to a
provision thereof, and subject to the obligations arising from
international agreements concerning the products listed in the Annex,
the following shall be prohibited in trade with third countries:

- the levying of any charge having equivalent effect to a customs
duty, o

- the application of any quantitative restriction or measure having
equivalent effect.

Article 3
Tariff quotas for the products listed in the Annex resulting from
agreements concluded in accordance with Article 228 of the Treaty or from
any other act of the Council pursuant to the Treaty shall be opened and
administered in accordance with detailed rules adopted under the
procedure laid down in Article 14. Such detailed rules shall provide for
annual quotas, suitably phased over the year, to be opened and, where
appropriate, for: ' ‘
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(a)
(b)

(c)

A5,

guarantees covering the nature, provenance and origin of the
product,

recognition of the document used for verifying the guarantees
referred to in (a), and

the conditions under which import licences are issued and their term
of validity.

Article 3a

If, by reason of an increase in imports or exports, the Community
market in one or more of the products listed in the Annex is affected
by, or is threatened with, serious disturbance likely to jeopardize
the achievement of the objectives set out in Article 39 of the Treaty,
appropriate measures may be applied in trade with third countries
until such disturbance or threat of disturbance has ceased.

If the situation referred to in paragraph 1 arises, the Commission
shall, at the request of a Member State or on its own initiative,
decide upon the necessary measures; the Member States shall be
notified of such measures, which shall be immediately applicable. If
the Commission receives a request from a Member State, it shall take a
decision thereon within three working days following receipt of the
request.

Measures decided upon by the Commission may be referred to the Council
by any Member State within three working days of the day on which they
were notified. The Council shall meet without delay. It may, acting by
a qualified majority, amend or annul the measure in gquestion.

The Commission shall adopt detailed rules for the application of this
Article in accordance with the procedure laid down in Article 6.

This Article shall be applied having regard to the obligations arising
from agreements concluded in accordance with Article 228(2) of the
Treaty."

Article 6 is replaced by the following:

"Article 6

Where reference is made to this Article, mesures shall be adopted in
accordance with the procedures laid down in Article 38 of Regulation

No

136/66/EEC and the corresponding articles of the other regulations on

the common organizations of agricultural markets."”



II.

Council Reguldtion (EEC) No 234/79 of 5 February 1979 (OJ No L 34,
9.2.1979, p.2), as last amended by Regulation (EEC) No 3209/89

(0J No L 312, 27.10.1989, p.5).

Article 2(2) is deleted.
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III.

(1)

(2)
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ANNEX XXII
THE "MOST REMOTE REGIONS

Council Regulation (EEC) No 3763/91 of 16 December 1991 (0OJ No L 356,
24.12.1991, p.1), as amended by Regulation (EEC) No 3714/92 (0OJ No
L 378, 23.12.1992, p.23).

Article 2(2) is amended as follows:

(a) In the first subparagraph, the part of the sentence which reads:
"The levies fixed pursuant to Article 13(1) of Council
Regulation (EEC) No 2727/75 of 29 October 1975 on the common
organization of the market in cereals" is replaced by:

"The import duties provided for in the common customs tariff".
(b) In the second subparagraph, the words "the levy (exemption)" are

replaced by "(exemption from) import duty".

Council Regulation (EEC) No 1600/92 of 15 June 1992 (0OJ No L 173,
27.6.1992, p.l), as amended by Regulation (EEC) No 3714/92 (OJ No
L 378, 23.12.1992, p.23).

In Article 3(1), the words "Levies and/or" are deleted.
In Article 5(1)(a), the words "and/or levies referred to in Article 9

of Council Regulation (EEC) No 805/68 on the common organization of the
market in beef and veal" are deleted.

Council Regulation (EEC) No 1501/92 of 15 June 1992 (OJ No L 173,
27.6.1992, p.13), as amended by Regulation (EEC) No 3714/92 (OJ No L
378, 23.12.1992, p.23).

In Article 3(1), the words "Levies and/or" are deleted.

In Article 5(1l)(a), the words "and/or levies referred to in Article 9
of Council Regulation (EEC) No 805/68" are deleted.
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ANNEX XXIII
PLANT HEALTH LEGISLATION

Council Directive 77/93/EEC of 21 December 1977 (OJ No L 26, 31.1.1977,
p.20), as last amended by Directive 94/13/EC (OJ No L 92, 9.4.1994, p.27).

In Article 14(1), the introductory part of the first subparagraph is
replaced by the following:

"In accordance with the procedure léid down in Article 16 or, in cases of
emergency, in accordance with that laid down in Article 17, provision shall
be made for derogations:". :
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Commercial defence



- Commercial defence:

Anti-dumping



V%

Proposal for a

Council Regulation (EC)

on protection against dumped imports from countries not members of the European Community



Explanatory Memorandum

A. Introduction

'I'he Uruguay Round trade negotiations, concluded in 1994, have led to a new agreement on anti-dumping

which requires to be implemented into Community legxslatlon in order that, as agreed at Marrakech, it can
come into effect on 1 January 1995.

The new Agreement, namely, the Agreement on Implementatnon of Article VI of the General Agreement
on Tariffs and Trade 1994 (the Agreement), contains new and detalled rules on almost every aspect of antl-
dumping and in view of the extent of the changes and to ensure an adequate and transparent
implementation of the new rules, it is considered necessary to transpose the language of the Agreement
into Community legislation to the extent possible'and for this furpose the Agreement, rather than the
existing Community legislation, Regulation (EC) No 2423/88*, has been taken as the basis for the
proposed legislation.

Additions to the Agreement are few and they have, for the most part, been restricted to: clarifications
where the Agreement is unclear; incorporation of existing provisions on EU's rather unique procedures and
decision-making, amended to take account of Court judgements; and the amendment or incorporation of
EU specific rules on issues, such as negligible import volumes, absorption, circumvention and Community
interest, on which the Agreement is silent, imprecise or where it merely gives an indication of minima.

, v

The Agreement sets tougher standards for the imposition of anti-dumping measures with its new and
detailed rules on the calculation of dumping, its increased procedural requirements for initiation and
subsequent investigation, its restrictions on the imposition of provisional duties and the restriction on the
application of duty absorption rules. Its implementation into Community legislation will, of course,
produce the same result.

Moreover, the adoption of these new rules, would at the same time, achieve one of the key objectives set
by the Community at the outset of these negotiations, i.e., to improve legal certainty through greater
precision, to extend transparency and to increase the right of parties.

In the same vein, some of the new rules, such as on negligible import volumes and Community interest,
should further reinforce this effect of transparency and legal certainty. Community industries would have a
clear idea of the minimum level of import volumes required both for complaints and final action.
Moreover, all interested parties would be made aware of their rights and obligations with regard to the
Community interest aspects of these cases, in that a structured framework would be provided for the
provision and treatment of information by the authorities.

Another key objective in the Uruguay round negotiations was that measures, once taken, should be more
effectively enforced and the suggested amendments on retroactivity, absorption and circumvention are
aimed at achieving this objective. In this regard, it should be noted that these enforcement provisions are
not new concepts since they are specifically provided for in existing EU legislation and the amendments
proposed are simply to make them more workable and/or more compatible with GATT rules.

1t should be noted that the proposed text does not include rules on subsidies as this matter shall be dealt
with in a separate proposal.

1 OJNo L 209, 2.9.1988, p.1



B. . The main changes

This section details the main areas where the transposition of the text of the Agreement into Community
legislation involves changes or clarifications to that text.

1.  Start-up costs b
a) The problem

This new Code ( Article 2.2.1.1 ) provides for an allowance for the exporter in a start-up situation which,
unfortunately, it does not define, e.g. it does not give any guidance on whether start-up refers to a new
product or a new factory, or both, or give any guidance with regard to the length of the start-up phase. In
considering this problem, it has to be borne in mind that the Agreement already provides for costs, be they
high or low, to be allocated in accordance with normal accounting principles, which means that, even
without a specific start-up allowance, high start-up costs would still be allocated over a reasonable number
of years. Therefore, the situation for which an adjustment has to be made is the low production volume
which may prevail during start-up and which may give rise to abnormally high unit costs.

b) The solution

As can be seen in Article 2.5.2 of the proposal, the existence of a start-up situation can be defined
relatively easily by providing for it to include all situations where there is significant investment and new
production facilities and this would cover both new products or new factories. '

However, it is a lot more difficult to define the length of a start-up period. Consideration has been given to
specifying a normal sales quantity or setting a precise duration for the length of a start-up phase, e.g. 6
months. Such specific definitions would, however, be controversial and could take no account of
differences between products and industries. It also has to be borne in mind that the rules on.start-up
cannot be defined in isolation from the other Code rules and, in this respect, account has to be taken of the
fact that the Agreement states that the normal period for cost recovery for a product is 12 months.

" Logically, therefore, a start-up phase can only constitute a part of that period of cost recovery and this is
made clear in the proposed text. While the above suggestion leaves a certain imprecision, the alternatives
are even less palatable. Moreover, it would permit some flexibility to cater for situations which differ from
product to product and industry to industry.

2. Normal value for non-market economy countries
a) The problem

The problem here is that with the introduction of time limits, it may not always be possible, in the
restricted time available, to find a suitable market economy analogue country which is willing to
cooperate. Under the wording of the existing legislation, such circumstances would require the use of
Community prices and costs, a situation which should be avoided except in exceptional circumstances.
Consequently, provision has to be made to permit the use of other reasonable methods in such situations.
Moreover, as the choice of analogue country is sometimes a matter of controversy, the proposal provides
for the exporters to be consulted before a final selection is made.

b) The solution

In Article 2.7 of the proposed text, provision is made for normal value to be based "on any reasonable
basis” and this would permit the application of methods other than Community prices and costs.

At the same time, the proposed text would require that exporters are given 10 days to comment on the
choice of analogue country. Also, mention is made of time limits and, for the choice of analogue country,
preference may be given to a country subject to the same investigation though it would, of course, have to
fulfil the "reasonable” criteria. ‘
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3. "Fair comparison
a) The problem

In existing Community legislation, level of trade is dealt with under the section dealing with the
establishment of prices (Article 2.3), rather than under fair comparison as is the case in the Agreement.
Moreover, as "quantities” are also dealt with in the Agreement under "fair comparison" it is difficult for the

EU to continue to deal with the related factors, namely discounts and rebates under the above-mentioned
Article 2.3.

b) The solution

In order to keep strict consistency with the Agreement it is proposed to cater for level of trade under the
heading "fair comparison" (Article 2.10) in the draft text. In the same manner, it appears necessary to treat
discounts and rebates, alongside quantities, under the same heading.

Furthermore, with the new emphasis on level of trade adjustments, it is no longer rational to grant an
adjustment for a fixed overhead like salesmen salaries outside the context of a level of trade adjustment. It
is, therefore, proposed to give this adjustment under level of trade, in accordance with the Agreement.

4. . Conclusion of investigations
a) - The problem

The Agreement (Article 5.10) provides that investigations should normally be concluded within 12 months
which conflicts with the 15 months which is envisaged for EU investigations next year

b) The solution

1t is proposed to incorporate the provisions of the Agreement into EU legislation (Article 6.9). This shall
permit complex cases to be completed in 18 months as set out in the Agreement but, of course, provisional
duties would still have to be applied within 9 months. :

5. Violation or withdrawal of undertakings
a) The problem

Over the years, there have been continual problems on what to do in cases where exporters have violated

or withdrawn undertakings. In such circumstances, it is considered that the Community should be entitled.
to impose definitive duties based on the findings of the previous investigation, otherwise an exporter which’
is violating its undertaking could end up in a more advantageous position than its rivals which may be
faithfully applying the undertakings. Moreover, carrying out a completely new investigation based on new
facts is a time-consuming affair which should only be carried where the circumstances justify it. Violation
does not appear to be one of these circumstances.

b) The solution

The new provisions set out in article 8.9 and 8.10 of the draft text would permit the imposition of definitive
duties in cases of proven violation or withdrawal though, of course, the exporter's rights would be
safeguarded in that he would be entitled to a ask for a review if the circumstances with regard to dumping
or injury have changed. Moreover, the change in measures would not generate a new 5 year "sunset"”

period. Where violation is only suspected, the remedy is a provisional duty while the matter is under
investigation.



6. Negligible volume of imports
a) The problem

The Agreement ( Article 5.8 ) fixes negligible import volumes below which action could not normally be
taken, i.e., where the dumped imports are less than 3% of total imports and where those less than 3%
collectively account for more than 7%. These minima are set in relation to volume of imports rather than
in relation to consumption which is the usual Community practloe

b) The solution

Simply to transpose the Agreement provision into EU legislation

7. Retroactivity
a) The problem

The retroactivity provisions in the Agreement (Article 10.4) need to be defined to deal with situations
where importers, in order to avoid the impact of provisional duties, import a substantial quantity just prior
to the imposition of such duties. The Agreement requires the investigating authority to show a "history of
dumping” or "awareness" of dumping and "massive" imports before action can be taken. This problem
also exists in the existing Code but because of the imprecise nature of these terms, and the fact that
customs have had no means of imposing duties retroactively because the goods were not marked on entry,
it was not possible to use the provisions.

b) The solution

It is proposed (Article 10.4 of proposal) that a history of dumping could be considered to be established
where it has been taking place over an extended period and "awareness” would be established where the
margins alleged or found are high. The requirement "massive” would be achieved where, in addition to
the level of the dumped imports during the investigation period, there was a further substantial increase in
imports just prior to the imposition of provisional duties. Thus, both combined would satisfy the
requirement of the term "massive” in the Agreement.
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8. Refund of anti-dumping duties
a) The problem

The Community's calculations for refund claims, concerning importers which are related to exporters, have
to be changed to reflect the Agreement provisions on "duty as a cost" as set out in its Article 9.3.3.

To grasp the full implications of the change it should be recalled that, in any dumping calculation, export
prices between related parties are deemed to be unreliable because of the relationship. Thus, it is necessary
to re-construct a reliable export price and this is done by taking the first independent price charged by the
related importer in the Community and deducting from it the costs and profit of the related importer,a
process which gives a reliable Community frontier export price.

The implications of the above for related importers in refund claims is that, as clearly specified in existing
EU legislation, an anti-dumping duty is one of the costs which must be deducted to arrive at a reliable
export price and, therefore, a related importer has to do more than just reflect the cost of the duty in its
resale price to obtain a refund. It would also, for example, have to reduce normal values or in fact increase
its resale prices by more than the level of the duty. This is equivalent to the treatment given to independent
importers, who need to do more than just pay the duty before they can obtain a refund.

The Agreement, however, restricts the application of “duty as a cost" by stating that this principle cannot
apply where resale prices and subsequent selling prices in the Community have increased to reflect the cost
of the duty.

b) The solution

The simple solution is to incorporate the Agreement provision into Community leéislation. The Agreement
provision has been added at the end of Article 11 in the proposed text so that the restrictions placed on its
use by GATT would be extended to all cases where export prices may have to be recoristructed, e.g. in’
reviews. '

9.  Absorption of anti-dumping duties’
a) The problem

The existing Community legislation (Article 13.11) has provisions to deal with cases where duties do not
have any price effects on the goods subject to measures. Theseprovisions have been criticised because

they appear to permit the imposition of additional duties because duties have not led to price increases and ~
without a new calculation of dumping being made. In fact, their underlying rationale is that the lack of a
price increase must mean that the exporter is bearing the cost of the duty, an occurrence which
automatically increases the margin of dumping.

b) The solution

The draft text includes a radical re-draft in Article 12 of the absorption provisions and they now
specifically require a re-assessment of export prices and a new calculation of dumping margins, where
measures have had no impact on the prices of the goods subject to duty. In contrast to the existing
provisions they also permit an investigation to take account of changes in the normal values where
evidence of this is produced by the exporter.

In common with the refund provisions, duties cannot, in contrast to the position now, be treated as a cost
incurred between importation and resale in cases of a re-construction of export prices, where measures
have impacted on prices or where there is legitimate reason why prices have not increased following the
measures.

The new. provisions may be slightly less wide-ranging than those set out in Article 13.11 of existing
legislation but they can now be considered safe in that they are compatible with GATT.
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10. Circumvention

a) The problem

Circumvention can occur in several forms ranging from assembly operations, in the importing country or
in third countries, to more direct instances of duty avoidance, such as wrong origin declarations, impoits of
knockdown kits and slightly altered products, etc. The Community has encountered all these forms of
circumvention in the recent past, e.g. cameras, bicycles and compact discs and, as such, there appears to be
an immediate problem which requires attention.

At present, however, our existing circumvention legislation (Article 13.10), which only deals with
assembly operations in the Community, has been criticised by a GATT panel. Moreover, origin rules are
proving increasingly inadequate to deal even with cases of blatant circumvention, such as is apparently
occurring, or has occurred, in the above-mentioned cases. Also, the result of the Uruguay does not give any
guidance. Negotiations in this area failed and there is nothing in the Agreement, though Marrakech
produced a Ministerial Declaration on this subject which appears, for the first time, to permit individual
Members to deal with problem unilaterally, pending a multilateral solution via

the GATT Anti-Dumping Committee. In this respect, the Community has always made it clear that its
acceptance of the above-mentioned panel report was conditional on a satisfactory solution in the Uruguay
Round, a condition that has not been realised. , .

b) The solution

New circumvention provisions are set out in Article 13 of the proposal. The classic circumvention ‘
provisions, i.e. assembly in the importing country or a third country, are to the degree possible, modelled
on the importing country provision set out in the "Dunkel Draft" of December 1991, which was later
dropped in the last days of the negotiations in December 1993, while the rules set out for other forms of
circumvention have been inspired by concepts set out in customs law.

@) Classic circumvention

The proposal maintains the existing Community rules on the percentage of parts which must
originate in the exporting country before action can be taken, i.e. at least 60% as compared to
70% in the Dunkel Draft. These levels equate to those set out in Community legislation and there
seems little reason to change them as they have proved workable for all parties concerned when
they have been applied. Moreover, it would be unwise to lower the percentages given that this
would undermine the EU's negotiating position in Geneva, when the problem of circumvention
_comes up for negotiation.

Some of the more burdensome and, in some cases, illogical conditions contained in the Dunkel
Drafi, including an additional dumping test; have been omitted. The aim is to combat the
circumvention of existing measures quickly and not to carry out lengthy de novo investigations of
dumping and injury. However, the proposal maintains the "Dunkel” provision that measures may
only be extended where their remedial effects are being undermined and this will ensure that these
provisions are only used in truly deserving cases.



(i)

(iii)

Other forms of circumvention

The proposed draft would also permit action to be taken against other forms of circumvention
which, nowadays, are probably more important than classic circumvention in terms of
undermining measures. This would allow quick investigation of changes in the pattern of trade
which coincide with anti-dumping investigations, to check whether such practices have been set
up to circumvent measures. In the same way as for classic circumvention, an injury test would be
undertaken and no measures could be applied unless it was shown that the remedial effects of the
measures were being undermined. This is a very important restriction which would limit the use
of this provision. ' '

The provisions may appear wide-ranging, in that investigations can be opened following distinct
changes in the pattern of trade which coincide with anti-dumping action. It should be noted,
however, that measures could only be imposed under narrowly defined circumstances, with the
underlying rationale stemming from the Customs Code, which does not grant legal recognition to
acts whose only economic justification is to avoid payment of duties. It could be argued that these
problems should be dealt with by customs authorities but this would not be practical or effective
for three reasons;

(i) customs do not appear to have the means, or the necessary legal provisions, to carry these
investigations, certainly not as quickly as would be necessary; (ii) the circumvention provisions
would need to cover undertakings which are outside the remit of customs; and most.importantly
(iii) these provisions require injury investigations to be carried out and this can only be done by
the anti-dumping services of the Commission.

Provisions to deal with these other forms of circumvention are important for another reason. They
are almost always practised via third countries and, unless effective measures are taken to deal
with them, there will always be an incentive for investment to go to these other third countries
rather than the Community.

How these provisions will operate in practice

A circumvention investigation can only be opened following receipt of a complaint by the
Community industry and appraisement would be withheld, or imports would be registered,
pending the outcome of the investigation which would be completed within a time limit of 9
months. '

The withholding of appraisement, or registration of imports, which is a mechanism under which
neither cash deposits or guaranties are collected but the imports are recorded, is mecessary i order
to be able to impose and collect duties at the Community frontier, in accordance with the panel
report, should circumvention be found. '

The proposals have been deliberately left open with regard to certain aspects of product coverage,
both for initiation and the imposition of measures as it considered that questions relating to -
product or country coverage can only be addressed on a case-by-case basis. In any event, once a
circumvention investigation is initiated, the proposal envisages a flexible certificate system under
which certain products, parts or exporters could be exempted from the scope of the investigation,
from the moment it becomes clear that they should be so exempted. These certificates could easily
be obtained by traders from the authorities in order to avoid payment of duties. In fact, this type

- of certificate system is not new to customs as they operate them in other areas and they are

considered indispensable here to be able to comply with the findings of the GATT panel.
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11. Suspension of anti-dumping measures

a) ~ The problem

There are times during the application of measures where market conditions may indicate that such
measures are temporarily inappropriate, yet at the moment there is no way of dealing with this problem
short of lifting the measures altogether, and this is something that cannot easily be done at present if it is
suspected that the lack of injury is only temporary.

b) The solution

Provide specifically for such an eventuality in the legislation and this is done in its Article 14.4. The ability
to place measures in suspension, which would only take place after consultation of the Community
industry, would be of great value and would mean that duties are only collected where necessary. The
suspension would be for a limited period and measures could be re-instated swiftly should the need arise.

12, Withholding of appraisement (Registration of imports)

a) The problem

This concept of withholding of appraisement is one of the important innovations introduced by the
Agreement in its Article 7. It is a mechanism under which imports would not be subject to either cash
deposit or guarantee but they would be recorded by customs until a decision was taken on the matter which
led to such withholding, e.g. investigations for new exporters, retroactivity and circumvention. The
mechanics of the system would be identical to those used for provisional measures, except that importers
would be in a better position because they would not pay cash or have to give guarantees on importation.
Customs may well have some reservations about not being able to require guarantees but that is not a
sufficient reason not to apply a concept which is now firmly embedded in the Agreement and which is
considered absolutely essential for circumvention.

b The solution

The solution is simple and it is to cater for a system of withholding of appraisement as set out in Article
14.5 of the proposal. Note that the term "withholding of appraisement” has been substituted by the more
understandable term "registration of imports" in the text.

13. Community interest

The proposal contains an Article 21 which would formalise the way in which the Community ‘interest is to
be taken into account in anti-dumping investigations. This would have the advantage that it would permit
the examination of this aspect to be carried out within a structured framework which is considered to be
absolutely essential when time limits come into operation.

Paragraph 1 of the above-mentioned Article sets out the principles relating to Community interest and an
attempt has been made to highlight the two basic interests which have to be taken into account, i.e. the
need, on the one hand, to eliminate injurious dumping and restore effective competition and, on the other
hand, to grant certain rights to users and consumers. This will, for the first time, give users and consumers
a comprehensive set of rights, under which they will be entitled to provide information, to see information
provided by other parties and to comment on it, to have their information taken into account and presented
to Member States, and to have proper disclosure rights for both provisional and definitive measures.

However, when rights are obtained, obligations inevitably also arise and these are inherent in the time
limits within which all parties have to work and in the fact that information presented has to be
substantiated to a sufficient degree.



C. Conclusion
In order to implement the 1994 Anti-Dumping agreement as concluded as a result of the Uruguay Round
of multilateral trade negotiations, and to take account of the issues set out in section B above, the

Commission submits to the Council.

- a proposal to replace the Community's basic anti-dumping legislation.
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Proposal for implementation of Uruguay Round results
on Anti-Dumping

@D Regulation

[Underlining indicates text which differs from new Agreement or existing legislation]
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Council Regulation (EC) No . 94/ 0230(ACC)

on protection against dumped imports from countries not members of the European
Community

The Council of the European Union,
Having regard to the Treaty establishing the European Community, and in particular Article 113 thereof,

Having regard to the Regulations establishing thc common organisation of agricultural markets and the
Regulations adopted under Article 235 of the Treaty applicable to goods manufactured from agricultural
products, and in particular the provisions of those Regulations which allow for derogation from the
general principle that protective measures at frontiers may be replaced solely by the measures provided
for in those Regulations, ‘

Having regard to the proposal from the Commission,
Having regard to the opinion of the European parliament,

Whereas, by Regulation (EC) No 2423/88 (1), as amended by Regulation (EC) No 521/94(2) and
Regulation (EC) No 522/94 (3 ), the Council adopted common rules for protection against dumped or
subsidised imports from countries which are not members of the European Economic Community;

Whereas, these rules were adopted in accordance with existing international obligations, in particular
those arising from Article VI of the General Agreement on Tariffs and Trade, from the Agreement on
Implementation of Article VI of the GATT (1979 Anti-Dumping Code) and from the Agreement on
Interpretation and Application of Articles VI, XVI and XXIII of the GATT (Code on Subsidies and
Countervailing Duties); :

Whereas, the multilateral trade negotiations concluded in 1994 have led to new Agreements on the
implementation of Article VI of GATT and it is therefore appropriate to amend the Community rules in
the light of these new Agreements; whereas it is also desirable, in the light of the different nature of the
new rules for dumping and subsidies, to have separate Community rules in these two areas and,
consequently, the new rules on protection against subsidies and countervailing duties are dealt with in a
separate Regulation,

Whereas, in appiying these rules it is essential, in order to maintain the balance of rights and obligations
which the GATT Agreement establishes, that the Community takes account of their interpretation by the
Community's major trading partners;

Whereas, the new agreement on dumping , namely, the Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade 1994 (1994 Anti-Dumping Agreement), contains new and
detailed rules, in particular, with regard to the calculation of dumping, procedures for initiation and the
subsequent investigation, including the establishment and treatment of the facts, the imposition of
provisional measures, the imposition and collection of anti-dumping duties, the duration and review of
anti-dumping measures and the public disclosure of information relating to anti-dumping investigations;
whereas, in view of the extent of the changes and to ensure an adequate and transparent implementation
of the new rules, it is appropriate to transpose the language of the new agreements into Community
legislation to the extent possible; '

('2) OJ No 1.209,2.8.1988, p. 1.
(©)OINo 1. 66, 10.3.1994, p. 7.
(°)OJ No L 66, 10.3.1994, p. 10.
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Whereas, it is desirable to lay down clear and detailed rules on the calculation of normal value, in
particular that in all cases it should be based on representative sales in the ordinary course of trade in the
exporting country; whereas, it is expedient to define the circumstances in which domestic sales may be
considered to be made at a loss and disregarded and that recourse may be made to remaining sales or
constructed value or sales to a third country; whereas it is also desirable to provide for a proper
allocation of costs, including in start-up situations, where it is also appropriate to lay down guidance on
the definition of start-up and the extent and method of allocation; whereas it is also necessary, when
constructing normal value, to indicate the methodology that shall be applied to determine the amounts for
selling, general and administrative costs and the profit that shall be included in such value.

Whereas, when determining normal value for non-market economy countries, it appears prudent to set
out rules of procedure for choosing the appropriate market economy third country that shall be used for
such purpose and, where it is not possible to find a suitable third country, to provide that normal value
may be established on any reasonable basis.

Whereas, it is expedient to define the export price and to enumerate the adjustments which shall be made
in those cases where a reconstruction of this price from the first open-market price is deemed necessary;

Whereas, for the purpose of ensuring a fair comparison between export price and normal value, it is
advisable to list the factors which may affect prices and price comparability and to lay down specific
rules on when and how the adjustments shall be made, including the fact that any duplication of
adjustments has to be avoided; whereas, it is also necessary to provide that comparison may be made
using average prices though individual export prices may be compared to an average normal value where
the former vary by customer, region or time period;

Whereas, it is desirable to lay down clear and detailed guidance on the factors which may be relevant for
the determination of whether the dumped imports have caused material injury or are threatening to cause
mjury; whereas, in demonstrating that the volume and price levels of the imports concerned are
responsible for injury sustained by a Community mdustry attention should be given to the effect of other
factors and in particular existing market conditions in the Community.

Whereas, it is advisable to define the term "Community industry" and provide that parties related to
exporters may be excluded from such industry and to define the term "related"; whereas, it is also
necessary to provide for anti-dumping action to be taken on behalf of producers in a region of the
Community and to lay down guidelines on the definition of such a region.

Whereas, it is necessary to set down who may lodge an anti-dumping complaint, inchuding the extent to
which it should be supported by the Community industry, and the information on dumping, injury and
causality which such complaint should contain; whereas, it is also expedient to specify the procedures
with regard to the rejection of complaints or the initiation of proceedings.

Whereas, it is necessary to lay down how interested parties shall be given notice of the information

which the authorities require, ample opportunity to present all relevant evidence and a full opportunity
for the defence of their interests; whereas, it is also desirable to set out clearly the rules and procedures

to be followed during the investigation, in particular that interested parties have to make themselves
known, present their views and submit information within specified time limits, if such views and
information are to be taken into account; whereas, it is also appropriate to set out the conditions under
which an interested party may have access to, and comment on, information presented by other interested
parties; whereas, there should also be cooperation between the Member States and the Commission with
regard to the collection of information.
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Whereas, it is necessary to lay down the conditions under which provisional duties may be imposed,
including that they may not be imposed sooner than 60 days from initiation and no later than 9 months
from nitiation; whereas, for administrative reasons, it is also necessary to provide that such duties may

in all cases be imposed by the Commission either directly for a nine month period or in two stages of six
and three months.

Whereas, it is necessary to specify procedures for the acceptance of undertakings which eliminate the
dumping and injury instead of the imposition of provisional or definitive duties; whereas, it is also
"appropriate to lay down the consequences of violation or withdrawal of undertakings and that
provisional duties may be imposed in cases of suspected violation or where further investigation is
necessary to complete the findings; whereas, in accepting undertakings, care should be taken that the
proposed undertakings, and their enforcement, do not lead to anti-competitive behaviour.

Whereas, in order to reflect the provisions of the Agreement, it is necessary to provide for the
termination of cases, with or without measures, normaily within twelve months, and in no case later than
eighteen months, from the initiation of the investigation; whereas, investigations or proceedings should
be terminated where the dumping is de-minimis or the imjury is negligible and it is-appropnate to define
these terms; whereas, where measures are to be imposed, it is necessary to provide for the termination of
mvestigations and to lay down that measures should be less than the margin of dumping if such lesser
amount would remove the injury, as well as to specify the method of calculating the level of measures n
cases of sampling.

Whereas, it is necessary to provide for the retroactive collection of provisional duties as deemed
appropriate and to define the circumstances which may trigger the retroactive application of duties to
avoid the undermining of the definitive measures to be applied; whereas it is also necessary to provide
that duties may be applied retroactively in cases of violation or withdrawal of undertakings.

Whereas, it is necessary to provide that measures shall lapse after five years unless a review
investigation indicates that they should be maintained; whereas, it is also necessary to provide, in cases
where sufficient evidence is submitted of changed circumstances, for interim reviews or for
investigations to determine whether refunds of anti-dumping duties are warranted; whereas it is also
appropriate to lay down that in any re-calculation of dumping which necessitates a reconstruction of
export prices, duties shall not be treated as a cost incurred between importation and resale where the sald
duty is being reflected in the prices of the products subject to measures in the Community.

Whereas, it is necessary to specifically provide for the re-assessment of export prices and dumping
margins where the duty is being absorbed by the exporter through a form of compensatory arrangement
and the measures are not being reflected in the prices of the products subject to measures in the
Community.

Whereas, the 1994 Anti-Dumping Agreement does not contain provisions with regard to the
circumvention of anti-dumping measures, though a separate GATT Ministerial Decision recognises
circumvention as a problem and has referred it to the GATT Anti-dumping Committee for resolution;
whereas given the failure of the multilateral negotiations so far and pending the outcome of the referral to
the GATT Anti-Dumping Committee, it is necessary to introduce new provisions mto Community
legislation to deal with practices, including simple assembly in the Community or a third country, which
have as their main aim the circumvention of anti-dumping measures.

Whereas, it is expedient to permit the suspension of anti-dumping measures where there is a temporary
change in market conditions which make the continued imposition of such measures temporarily
inappropriate.
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Whereas, it is necessary to provide that lmports under investigation may be made subject to reglstratlon
upon importation to enable measures to be subsequently apphed against such imports.

Whereas, to ensure a proper enforcement of measures, it is necessary that Member States monitor and
- report to the Commission the import trade of products subject to investigation and subject to measures
and the amount of duties collected under this regulation.

Whereas, it is necessary to provide for consultations of an Advisory Committee at regular and specified
stages of the nvestigation; whereas, the committee shall consist of representatives of Member States
with a representative of the Commission as chairman,

Whereas, it is expedient to provide for verification visits to check information submitted on dumping and
mjury, though such visits should be dependent on proper replies to questionnaires being received.

Whereas, it is essential to provide for sampling in cases where the number of parties or transactions are
large in order to permit a timely completion of investigations.

Whereas, it is necessary to provide that for parties who do not cooperate satisfactorily other information
may be used to establish findings and such information may be less favourable to the party than if it had
cooperated.

Whereas, provision should be made for the treatment of conﬁdentlal information so that business secrets
are not divulged.

Whereas, it is essential that provision is made for the proper disclosure of the essential facts and
considerations to parties which qualify for such treatment and that such disclosure is made, with due
regard to the decision-making process in the Commumty within a time period which permits parties to
defend their interests.

Whereas, it is prudent to provide for an administrative system under which arguments can be presented
in relation to whether measures are in the Community interest, including the consumer interest, and to
lay down the time periods within which such information has to be presented as well as the disclosure
rights of the parties concerned.

Whereas, it is imperative to link the implementation of time limits for the lodging of complaints, the
initiation of proceedings and the imposition of provisional duties to the establishment of the necessary
administrative structure within the Commission's services; whereas, the Council, therefore, should

specify, in a decision to be adopted by qualified majority no later than 1 April 1995, when these time
limits shall apply

Has Adopted This Regulation:
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Article 1
Principles

1.1 An antl-dumpmg duty may be apphed to any dumped product whose release for free cnrculatzon
in the Commumty causes mjury.

12 A product is to be considered as being dumped if its export price to the Community is less than a
comparable price for the like product, in the ordinary course of trade, as established for the exporting -
country.

1.3 The exporting country shall normally be the country of origin. However, it may be an
intermediate country, except where, for example, the products are merely trans-shipped through that
country, or the products concemed are not produced in that country, or there is no comparable price for
them in that country.

1.4  For the purpose of this Regulation, the term "like product” shall be interpreted to mean a product
which is identical, i.e., alike in all respects to the product under consideration, or in the absence of such a
product, another product which although not alike in all respects, has characteristics closely resembling
those of the product under consideration.



Article 2 ‘ ’
- Determination of dumping
A. Normal value

2.1 The normal value shall normally be based on the prices paid or payable, in the ordmary course
of trade, by independent customers in the exporting country.

2.1.1 Where the producer or exporter in the exporting country neither produces nor sells the
like product the normal value may be established on the basis of prices of other sellers or producers.

2,12 Prices between parties which appear to be associated or to have a compensatory
arrangement with each other may be considered as being in the ordinary course of trade and may be
used to establish normal value only if it is determined that they are not affected by the relationship.

2.2 - Sales of the like product destined for domestic consumption, shall nprmally be used to determine
normal value if such sales volume constitute 5 per cent or more of the sales volume of the product under

consideration to the Community. However, a lower volume of sales may be used when, for example, the

" prices charged are considered representative for the market concerned.

23 When there are no or insufficient sales of the like product in the ordinary course of trade, or
where because of the particular market situation such sales do not permit a proper comparison, the
normal value of the like product shall be calculated on the basis of the cost of production in the country
of origin plus a reasonable amount for selling, general and administrative costs and for profits, or based
on the export prices, in the ordinary course of trade, to an appropriate third country, provided that these
prices are representative.

T 24 Sales of the like product in the domestic market of the exporting country, or export sales to a
third country, at prices below per unit (fixed and variable) costs of production plus selling, general and
administrative costs may be treated as not being in the ordinary course of trade by reason of price and
may be disregarded in determining normal value only if it is determined that such sales are made within
an extended period of time in substantial quantities, and are at prices which do not provide for the
recovery of all costs within a reasonable period of time.

24.1 If prices which are below costs at the time of sale are above weighted average costs for
the period of investigation, such prices shall be considered to provide for recovery of costs within a
reasonable period of time.

242 The extended period of time should normally be one year but shall in no case be less
than six months and sales below per unit cost shall be considered to be made in substantial quantities
within such a period when it is established that the weighted average selling price is below the
weighted average unit cost, or that the volume of sales below unit cost is not fess than 20 per cent of
sales being used to determine normal value.




25 For the purpose of Article 2, Section A, costs shall normally be calculated on the basis of
records kept by the party under investigation, provided that such records are m accordance with the
generally accepted accounting principles of the country concerned and it is shown that the records
reasonably reflect the costs associated with the production and sale of the product under consideration.

25.1 Consideration shall be given to evidence submitted on the proper allocation of costs,
provided that it is shown that such allocations have been historically utilised. In the absence of a more
appropriate method, preference shall be given to the allocation of costs on the basis of tumover.
Unless already reflected in the cost allocations under this paragraph, costs shall be adjusted
appropriately for those non-recurring items of cost which benefit future and/or current production.

252 Where the costs for part of the period for cost recovery are affected by the use of new
production facilities requiring substantial additional investment and by low capacity utilisation rates,
which are the result of start-up operations which take place within or during part of the investigation
period, the average costs for the start-up phase shall be those applicable, under the above-mentioned
allocation rules, at the end of such a phase, and shall be included at that level, for the period
concemed, in the weighted average costs referred to in paragraph 4.1. The | of a start-up phase
shall be determined in relation to the circumstances of the producer or exporter concemed. but shall
not exceed an appropriate initial portion of the period for cost recovery. For this adjustment to costs
applicable during the investigation period, information relating to a start-up phase which extends
beyond that period shall be taken into account in so far as it is submitted prior to verification ws1ts
and within three months of the initiation of the investigation

2.6 For the purpose of Article 2, Section A, the amounts for selling, general and administrative costs
and for profits shall be based on actual data pertaining to production and sales, in the ordinary course of
trade, of the like product, by the exporter or producer under mvestigation. When such amounts cannot be
determined on this basis, the amounts may be determined, on the basis of:

(1) the weighted average of the actual amounts determined for other exporters or producers subject
to investigation in respect of production and sales of the like product, or mdividual types thereof, in
the domestic market of the country of origin; .

(i) the actual amounts_applicable to production and sales, in the ordinary course of trade, of the
same general category of products for the exporter or producer in question in the domestic market of
the country of origin;

(111) any other reasonable method, -provided that the amount for profit so established shall not exceed
the profit normally realised by other exporters or producers on sales of products of the same general
category in the domestic market of the country of origm.



‘ % N
27 In the case of imports from non-market economy countries and, in particular, those to which ®
Regulation (EC) No 519/944) applies, normal value shall be determined on the basis of the price or

constructed value in a market economy third country, or the price from such a third country to other

countries, including the Community, or where these are not possible, on any other reasonable basis,

including the price actually paid or payable in the Community for the like product, duly adjusted, if

necessary, to include a reasonable profit margin,

- 271 For the purpose of this paragraph, an appropriate market economy third country shall
be selected in a not unreasonable manner, with due account taken of any reliable information made
available at the time of selection. Account shall also be taken of time limits and, where appropriate, a
market economy third country which is subject to the same investigation shall be used. ‘

272 The parties to the investigation shall be informed shortly after initiation of the mai'ket
economy third country envisaged and shall be given 10 days to comment.

() OINo L 67.10.3.1994, p. 8.
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B. Expor( price

2.8 . The export price shall be the price actually paid or payable for the product when sold from the
exporting country to the Community.

29 In cases where there is no export price or where it appears that the export price is unreliable
because of association or a compensatory arrangement between the exporter and the importer or a third
party, the export price may be constructed on the basis of the price at which the imported products are
 first resold to an independent buyer, or if the products are not resold to an mdepmdent buyer, or not
resold in the condition as imported, on any reasonable basis.

29.1 In these cases, ad]u ent for all costs, including duties and taxes, incurred between
importation and resale, and for profits accruing, shall be made to establish a reliable export price, at
the Community frontier level.

292 The costs for which adjustment shall be made include those normally borne by an
importer but paid by any party, either in or outside the Community, which appears to be associated or
to have a compensatory arrangement with the importer or exporter, including: usual transport,
msurance, handling, loading and ancillary costs; customs duties, any anti-dumping duties, and other
taxes payable in the importing country by reason of the importation or sale of the goods; and a
reasonable margin for selling, general and administrative costs and profit.

10



C.

Comparison

2.10 A fair comparison shall be made between the export price and the normal value. This

comparison shall be made at the same level of trade and in respect of sales made at as nearly as possible

the same time and with due account taken of other differences. Where the normal value and the export

- price as established are not on such a comparable basis due allowance, in the form of adjustments, shall

be made mn-each case, on its merits, for differences in factors which are claimed, and demonstrated to

affect prices and, therefore, price comparability. Any duplication when making adjustments shall be
avoided, in particular in relation to discounts, rebates, quantities and level of trade. When the specified

conditions are met. the factors for which adjustments can be made are listed hereafter:

(a) Physical characteristics

An adjustment shall be made for differences in the physical characteristics of the product concemed.
The amount of the adjustment shall correspond to a reasonable estimate of the market value of the
difference.

(b) Import charges and indirect taxes

An adjustment shall be made to normal value for an amount corresponding to any import charges or
mndirect taxes borne by the like product and by matenials physically incorporated therein, when
destined for consumption in the exporting country and not collected or refunded in respect of the
product exported to the Community.

(¢) Discounts, rebates and quantities

An adjustment shall be made for differences in discounts and rebates, including those given for

differences in quantities, if these are properly quantified and are directly linked to the sales under
consideration. An adjustment may also be made for deferred discounts and rebates if the claim is

based on consistent practice in prior periods, including compliance with the conditions required to
qualify for the discount or rebates.

(d) Level of trade

An adjustment for differences in levels of trade shall be granted where, in relation to the distribution
chain in both markets, it is shown that the export price, including a constructed export price, is at a
different level of trade to the normal value and the difference has affected price comparability which
is demonstrated by consistent and distinct differences in functions and prices of the seller for the
different levels of trade in the domestic market of the exporting country. The amount of the
adjustment shall be based on the market value of the difference.

(¢) Transport, insurance, handling, loading, and ancillary costs

An adjustment shall be made for differences in the directly related costs incurred for conveying the
product concerned from the premises of the exporter to an independent buyer, where such costs are
included in the prices charged. These costs comprise transport, insurance, handling, loading and
ancillary costs. '

11
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() Packing:

_An adjustment shall be made for differences in the respective, directly related costs of the packing for
the product concerned.

(g) Credit

An adjustment shall be made for differences in the cost of any credit granted for the sales under
consideration, provided that it is a factor taken into account in the determination of the prices
charged.

h A ftef-sales costs

An adjustment shall be made for differences in the direct costs of providing warranties, guarantees,
technical assistance and services, as provided for by law and/or in the sales contract.

(i) Commissions

An adjustment shall be made for differences in commissions paid in respect of the sales under -
consideration.

() Currency conversions

When the price comparison requires a conversion of currencies, such conversion should be made

using the rate of exchange on the date of sale, provided that when a sale of foreign currency on
forward markets is directly linked to the export sale mvolved, the rate of exchange in the forward sale -
shall be used. Normally, the date of sale should be the date of invoice but the date of contract,
purchase order or order confirmation, may be used if these more appropriately establish the material
terms of sale. Fluctuations in exchange rates shall be ignored and exporters shall be granted 60 days
to reflect a sustained movement in exchange rates during the period of investigation.

12
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. D. Dumping margin « L S(o‘,
2.11  Subject to the relevant provisions governing fair comparison, the existence of margins of
dumping during the investigation period shall normally be established on the basis of a comparison of a
weighted average normal value with a weighted average of prices of all export transactions to the

Community or by a comparison of individual normal values and individual export prices to the
. Community on a transaction to transaction basis. However, a normal value established on a weighted
"average basis may be gcompared to prices of all individual export transactions to the Community, if there

is a pattern of export prices which differ significantly among different purchasers, regions or time

periods and the methods specified in the first sentence of this paragraph would not reflect the full degree

of dumping being practised. This paragraph shall not preclude the use of sampling in accordance with

Article 17.

2.12  The dumping margin shall be the amount by which the normal value exceeds the export price. .
Where dumping margins vary, a weighted average dumping margin may be established.

13



Article 3 : ' . AL
Determination of Injury

3.1 Under this Regulation, the term "injury" shall, unless otherwise specified, be taken to mean
matenal injury to the Community industry, threat of material injury to the Community industry or
material retardation of the establishment of such an industry and shall be interpreted in accordance with
the provisions of this Article. .

32 A determination of injury shall be based on positive evidence and involve an objective
examination of both (a) the volume of the dumped imports and the effect of the dumped imports on
prices m the Community market for like products, and (b) the consequent impact of these nnports on the
Community industry.

33 With regard to the volume of the dumped imports, consideration shall be given as to whether
there has been a significant increase in dumped imports, either in absolute terms or relative to production
or consumption in the Community. With regard to the effect of the dumped imports on prices,
consideration shall be given as to whether there has been a significant price undercutting by the dumped
imports as compared with the price of a like product of the Community industry, or whether the effect of
such mmports 1s otherwise to depress prices to a significant degree or prevent price increases, which
otherwise would have occurred, to a significant degree. No one or several of these factors can necessarily
give decisive guidance.

34 Where imports of a product from more than one country are simultaneously subject to anti-
dumping investigations, the effects of such imports shall be cumulatively assessed only if it is determined
that (a) the margin of dumping established in relation to the imports from each country is more than de
minimis as defined in Article 9.3 and that the volume of imports from each country is not negligible and
(b) a cumulative assessment of the effects of the imports is appropriate in light of the conditions of
competition between imported products and the conditions of competition between the imported products
and the like Community product.

35 The examination of the impact of the dumped imports on the Community industry concerned
shall include an evaluation of all relevant economic factors and indices having a bearing on the state of
the industry including: the fact that an industry is still in the process of recovering from the effects of
past dumping or subsidisation, the magnitude of the actual margin of dumping, actual and potential .
decline in sales, profits, output, market share, productivity, retum on investments, utilisation of capacity;
factors affecting Community prices; actual and potential negative effects on cash flow, inventories,
employment, wages, growth, ability to raise capital or investments. This list is not exhaustive, nor can
one or several of these factors necessarily give decisive guidance.

3.6 It must be demonstrated, from all the relevant evidence presented in relation to Mh 2, that
the dumped imports are causing injury within the meaning of this Regulation. Specifically. this shall
entail a demonstration that the volume and/or price levels identified under paragraph 3 are responsible

for an impact on the Community industry as provided fonj in paragraph 5. and that this impact exists to a
degree which enables it to be classified as material.
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3.7 Known factors other than the dumped imports, which at the same time are injuring the ‘ /7 Vo
Community industry shall also be examined to ensure that injury caused by these other factors is not
attributed to the dumped imports under paragraph 6. Factors which may be considered in this respect
include, inter alia, the volume and prices of imports not sold at dumping prices, contraction in demand or
changes in the patterns of consumption, trade restrictive practices of and competition between the foreign
and Community producers, developments in technology and the export performance and productivity of
the Community industry.

38 The effect of the dumped imports shall be assessed in relation to the production of the
Community industry of the like product when available data permit the separate identification of that
production on the basis of such criteria as the production process, producers' sales and profits. If such
- separate identification of that production is not possible, the effects of the dumped imports shall be
assessed by the examination of the production of the narrowest group or range of products, which
includes the like product, for which the necessary information can be provided.

3.9 A determination of a threat of material injury shall be based on facts and not merely on
allegation, conjecture or remote possibility. The change in circamstances which would create a situation
in which the dumping would cause injury must be clearly foreseen and imminent.

39.1 In making a determination regarding the existence of a threat of material injury,
consideration should be given to, inter alia, such factors as:

(i) a significant rate of increase of dumped imports into the Community market indicating the
likelihood of substantially increased imports;

@) ~ sufficient freely disposable or an imminent, substantial increase in capacity of the
exporter indicating the likelihood of substantially increased dumped exports to the Community,
taking into account the availability of other export markets to absorb any additional exports;

(ii)) whether imports are entering at prices that would, to a significant degree, depress prices
or prevent price increases which otherwise would have occurred, and would likely increase demand
for further imports; and

@) inventories of the product being investigated.
392 No one of the factors listed above by itself can necessarily give decisive guidance but

the totality of the factors considered must lead to the conclusion that further dumped exports are
imminent and that, unless protective action is taken, material injury would occur.

15



Article 4 " " / 1 5/3

Definition of Community industry

4.1 For the purposes of this Regulation, the term " the Community industry” shall be interpreted as
referring to the Community producers as a whole of the like products or to those of them whose -
collective output of the products constitutes a major proportion, as defined in Article 5.4, of the total
Community production of those products, except that

(1) when producers are related to the exporters or importers or are themselves importers of the
allegedly dumped product, the term "the Community mdustry" may be interpreted as. refemng to the
rest of the producers;

(i) 1n exceptional circumstances the territory of the Community may, for the production in question,
be divided into two or more competitive markets and the producers within each market may be
regarded as a separate industry if (a) the producers within such market sell all or almost all of their
production of the product in question in that market, and (b) the demand in that market is not to any
substantial degree supplied by producers of the product in question Jocated elsewhere in the
,Community. In such circumstances, injury may be found to exist even where a major portion of the
total Community industry is not injured, provided there is a concentration of dumped imports into
such an isolated market and provided further that the dumped imports are causing injury to the-
producers of all or almost all of the production within such market.

42 For the purpose of paragraph 1, producers shall be considered to be related to exporters or
importers only if (a) one of them directly or indirectly controls the other: or (b) both of them are directly
or indirectly controlled by a third person; or (c) together they directly or indirectly control a third person,
provided that there are grounds for believing or suspecting that the effect of the relationship is such as to
cause the producer concemed to behave differently from non-related producers. For the purpose of this
paragraph. one shall be deemed to control another when the former is legally or operationally in a
position to exercise restraint or direction over the latter.

43 Where the Community industry has been interpreted as referring to the producers in a certain

region, the exporters shall be given an opportunity to offer undertakings pursuant to Article 8 in respect

of the region concemed. If an adequate undertaking is not offered promptly or the situations set out in

Article 8.9 and Article 8.10 apply, a provisional or definitive duty may be imposed in respect of the

Community as a whole. In such cases, the duties may, if pracucable be limited to specific products or
exporters.

44 The provisions of Article 3.8 shall be applicable to this Article.
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Article 5
Initiation of proceedings

5.1 Except as provided for in Article 5.6, an investigation to determine the existence, degree and
effect of any alleged dumping shall be initiated upon a written complaint by any natural or legal person,
or any association not having legal personality, acting on behalf of the Community industry.

5.1.1 The complaint may be submitted to the Commission, or a Member State, which shall
forward it to the Commission. The Commission shall send Member States a copy of any complaint it
receives. The complaint shall be deemed to have been Iodged on the first working day following

its delivery to the Commission by registered mail or the issuing of an acknawledgement of receipt
by the Commission.

51.2. Where, in the absence of any complaint, a Member State is in possession of sufficient
evidence of dumping and of imjury resulting therefrom for the Community industry, it shall
immediately communicate such evidence to the Commission.

52 A complaint under paragraph 1 shall include evidence of dumping, injury and a causal link
between the allegedly dumped imports and the alleged injury. The complaint shall contain such
information as is reasonably available to the complainant on the following:

(1) identity of the complamant and a description of the volume and value of the Community
production of the like product by the complainant. Where a written complaint is made on behalf of
the Community industry, the complaint shall identify the industry on behalf of which the complaint is
made by a list of all known Community producers of the like product (or associations of Community
producers of the like product) and, to the extent possible, a description of the volume and value of
Community production of the like product accounted for by such producers;

(i) a complete description of the allegedly dumped product, the names of the country or countries of
origin or export in question, the identity of each known exporter or foreign producer and a list of
known persons importing the product in question;

(i11) information on prices at which the product in question is sold when destined for consumption in
the domestic markets of the country or countries of origin or export (or, where appropriate,
information on the prices at which the product is sold from the country or countries of origin or
export to a third country or countries or on the constructed value of the product) and mformation on
export prices or, where appropriate, on the prices at which the product is first resold to an
independent buyer in the Community;

(iv) information on the evolution of the volume of the allegedly dumped imports, the effect of these

imports on prices of the like product on the Community markét and the consequent impact of the

imports on the Community industry, as demonstrated by relevant factors and indices having a bearing
~ on the state of the Community industry, such as those listed in Article 3.3 and 3.5.

53 The Commussion shall, to the degree possible, examine the accuracy and adequacy of the
evidence provided in the complaint to determine whether there is sufficient evidence to justify the
initiation of an investigation.

17



5.4 An investigation shall not be initiated pursuant to paragraph 1 unless it has been determined, on -
the basis of an examination of the degree of support for, or opposition to, the complaint expressed by
Community producers of the like product, that the complaint has been made by or on behalf of the
Community industry. The complaint shall be considered to have been made "by or on behalf of the
Community industry" if it is supported by those Community producers whose collective output
constitutes more than 50 per cent of the total production of the like product produced by that portion of
the Community industry expressing either support for or opposition to the complaint. However, no
investigation shall be initiated when Community producers expressly supporting the complaint account
for less than 25 per cent of total production of the like product produced by the Community industry.

55 The authorities shall avoid, unless a decision has been made to initiate an investigation, any )
-publicising of the complaint for the mxnatlgm of an investigation. However, after receipt of a properly
documented complaint and before proceeding to initiate an investigation, the government of the exporting
country concerned shall be notified.

5.6 If in special circumstances, it is decided to initiate an investigation without having received a
written complaint by or on behalf of the Community industry for the initiation of such investigation, this
shall be done on the basis of sufficient evidence of dumping, injury and a causal link, as described in
paragraph 2, to justify the initiation of an investigation. .

5.7 The evidence of both dumping and wnjury shall be considered simultaneously in the decision
whether or not to initiate an investigation. A complaint shall be rejected where there is insufficient
evidence of either dumping or of injury to justify proceeding with the case. In this respect, the imports
concemed shall normally be regarded as negligible if the volume of dumped imports from a particular
country accounts for less than 3 per cent of imports of the like product in the Community unless
countries which individually account for less than 3 per cent of the imports of the like product in the
Community collectively account for more than 7 per cent of mlports of the like product in the
Community.

58 The complaint may be withdrawn prior to initiation, in which case it shall be considered not to
have been lodged.

59 Where, after consultation, it is apparent that there is sufficient evidence to justify initiating
proceedings the Commission shall initiate proceedings within one month of the lodging of the
complaint and publish a notice in the Official Journal of the European Communities. Where insufficient
evidence has been presented, the complainant shall, after consultation, be so informed within one month
of the date on which the complaint is lodged with the Commission.

5.10  The notice of initiation of the proceedings shall announce the initiation of an investigation,
indicate the product and countries concemed, give a summary of the information received, and provide
that all relevant information is to be communicated to the Commission; it shall state the periods within
which interested parties may make themselves known, present their views in writing and submit
information, if such views and information are to be taken into account during the investigation; it
shall also state the period within which interested parties may apply to be heard by the Commission in
accordance with Article 6.5.




5.11  The Commussion shall advise the exporters and importers known to it to be concemed, as well as/1 %(O
representatives of the exporting country and the complainants, of the initiation of the proceedings and,

with due regard to the protection of confidential information, provide the full text of the written

complaint received under Article 5.1 to the known exporters, and to the authorities of the exporting

country and make it available, upon request, to other interested parties involved. Where the number of
exporters involved is particularly high, the full text of the written complaint should instead be provided

only to the authorities of the exporting country or to the relevant trade association.

512 An anti-dumping investigation shall not hinder the procedures of customs clearance.
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Article 6
The investigation
A. Information and procedure

6.1 Followmg the mitiation of the proceedings, the Cormmsswn ‘acting in co-operation with the
Member States, shall commence an investigation at Community level. Such investigation shall cover
both dumping and injury and these shall be investigated simultaneously. For the purpose of a
representative finding, an investigation period shall be selected which, in the case of dumping shall,
normally, cover a period of not less than six months immediately prior to the initiation of the
proceedings. Information relating to a penod subsequent to the investigation penod shall, normally, not
be taken into account.

6.2 Parties receiving questionnaires used in an anti-dumping investigation shall be given at least
thirty days for reply. The time-limit for exporters shall be counted from the date of receipt of the
questionnaire, which for this purpose shall be deemed to have been received one week from the day on
which it was sent to the exporter or transmitted to the appropriate diplomatic representative of the
exporting country. An extension to the thirty day period may be granted, taking due account of the time
limits of the investigation and provided the party gives a good reason, in terms of its particular
circumstances, for such extension.

6.3 The Commission may request Member States to supply information and Member States shall
take whatever steps are necessary in order to give effect to such requests. They shall send to the
Commission the information requested together with the results of all inspections, checks or
investigations carried out. Where this information 1s of general interest or where its transmission has
been requested by a Member State, the Commission shall forward it to the Member States, provided it is
not confidential, in which case a non-confidential summary shall be forwarded.

6.4 The Commission may request Member States to carry out all necessary checks and mspections,
particularly amongst importers, traders and Community producers, and to carry out investigations in
third countries, provided the firms concemed give their consent and the government of the country in
question has been officially notified and raises no objection. Member States shall take whatever steps are
necessary in order to give effect to such requests from the Commission. Officials of the Commission
shall be authorised, if the Commission or a Member State so requests, to assist the officials of Member
States in carrying out their duties.

6.5 The interested parties, which have made themselves known in accordance with Article 5.10, may
be heard if they have, within the period prescribed in the notice published in the Official Journal of the
European Communities, made a written request for a hearing showing that they are an interested party
likely to be affected by the result of the proceedings and that there are particular reasons why they
should be heard.

6.6 Opportunities shall, on request, be provided for the importers, exporters, representatives of the
govemnment of the exporting country and the complainants, which have made themselves known in
accordance with Article 5.10, to meet those parties with adverse interests, so that opposing views may be
presented and rebuttal arguments offered. Provision of such opportunities must take account of the need
to preserve confidentiality and of the convenience to the parties. There shall be no obligation on any
party to attend a meeting, and failure to do so shall not be prejudicial to that party's case. Oral
information provided under this paragraph shall be taken into account in so far as it is subsequently
reproduced in writing.
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6.7 The complainants, importers, exporters, users and consumer organisations, which have
made themselves known in accordance with Article 5. 10, as well as the representatives of exporting
country may, upon written request, inspect all information made available by any party to an
investigation, as distinct from intemal documents prepared by the authorities of the Community or its
Member States, which is relevant to the presentation of their cases and not confidential within the
meaning of Article 19, and that it is used in the investigation. Such parties may respond to such
information and their comments should be taken into consideration, to the extent that they are
sufficiently substantiated in the response.

6.8 Except in the circumstances provided for in Article 18, the information supplied by interested
parties and upon which findings are based, shall be examined for accuracy to the degree possible.

6.9 Investigations shall, except in special circumstances, be concluded within one year, and in no
case more than 18 months, after their initiation.
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Article 7 , : : %
Provisional measures

7.1 Provisional measures may be applied if proceedings have been initiated in accordance with the
provisions of Article 5, a public notice has been given to that effect and interested parties have been
given adequate opportunities to submit information and make comments in accordance with Article 5.10,
a provisional affirmative determination has been made of dumping and consequent injury to the
Community industry, and the Community interest calls for intervention to prevent such injury. The
provisional measures shall be imposed no sooner than 60 days from the initiation of the proceedings
but no later than nine months from the initiation of the proceedings.

7.2 The amount of the provisional anti-dumping duty shall not exceed the margin of dumping as
provisionally established but it should be less than the margin, if such lesser duty would be adequate to
remove the injury to the Community industry.

7.3 Provisional measures shall take the form of a security and the release of the products concerned
for free circulation in the Community shall be conditional upon the provision of such security.

7.4 The Commission shall take provisional action after consultation or, in cases of extreme urgency,
after informing the Member States. In this latter case, consultations shall take place 10 days, at the
latest, after notification to the Member States of the action taken by the Commission.

15 Where a Member State requests immediate intervention by the Commission and the conditions of ~
Atticle 7.1 are met, the Commission shall within 4 maximum of five working days of receipt of the
request, decide whether a provisional anti-dumping duty should be imposed.

7.6  The Commission shall forthwith inform the Council and the Member States of any decision
taken under this Article. The Council, acting by a qualified majority, may decide differently.

7.7 Provisional duties may be imposed for six months and extended for a further three months or'
they may be imposed for nine months. However, they may only be extended, or imposed for a nine
month period, where exporters representing a significant percentage of the trade involved so request or
do not object upon notification by the Commission.
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Article 8
Undertakings

8.1 Investigations may be terminated-without the imposition of provisional or definitive duties upon
receipt of satisfactory voluntary undertakings. from any exporter to revise its prices or to cease exports to
the area in-question at dumped prices so that the Commission, after consultation, is satisfied that the
injurious effect of the dumping is eliminated. Price increases under such undertakings shall not be higher
than necessary to eliminate the margin of dumping and they should be less than the margin of dumping if
such mcreases would be adequate to remove the injury to the Community industry.

8.2 - Undertakings may be suggested by the Commission, but no exporter shall be obliged to enter
into such an undertaking. The fact that exporters do not offer such undertakings, or do not accept an
invitation to do so, shall in no way prejudice the consideration of the case. However, it may be
determined that a threat of injury is more likely to be realised if the dumped imports continue.
Undertakings shall not be sought or accepted from exporters unless a provisional affirmative
determination of dumping and injury caused by such dumping has been made. Save in exceptional
circumstances, undertakings may not be offered later than the end of the period during which
representations may be made under Article 20.5.

8.3 Undertakings offered need not be accepted if their acceptance is considered impractical, for
example, if the number of actual or potential exporters is too great, or for other reasons, including :
reasons of general policy. The exporter concerned may be provided with the basis on which it is intended
to propose the rejection of the offer of an undertaking and may be given an opportunity to make
comments thereon. The reasons for rejection shall be set out in the definitive decision. '

8.4 Parties which offer an undertaking shall be required to provide a non-confidential version of
such undertaking, so that it may be made available to interested parties to the investigation.

8.5 Where undertakings are, after consultation, accepted and there is no objection raised within the
Advisory Committee, the investigation shall be terminated. In all other cases, the Commission shall
submit to the Council forthwith a report on the results of the consultation, together with a proposal that
the investigation be terminated. The investigation shall stand terminated if, within one month, the
Council, acting by a qualified majority, has not decided otherwise.

8.6 If the undertakings are accepted, the investigation of dumping and injury shall normally be
completed. In such a case, if a negative determination of dumping or injury is made, the undertaking
shall automatically lapse, except in cases where such a determination is due in large part to the existence
of an undertaking. In such cases the authorities may require that an undertaking be maintained fora
reasonable period. In the event that an affirmative determination of dumping and injury is made, the
undertaking; shall continue consistent with its terms and the provisions of this Regulation.

8.7 The Commission shall require any exporter from which an undertaking has been accepted to
provide, periodically, information relevant to the fulfilment of such undertaking, and to permit
verification of pertinent data. Non-compliance with such requirements shall be construed as a violation
of the undertaking.
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8.8 Where undertakings are accepted from certain exporters during the course of an investigation, - -
they shall, for the purpose of Article 11, be deemed to take effect from the date on which the
investigation is concluded for the exporting country.

8.9 In case of violation or withdrawal of undertakings by any party, a definitive duty shall be
imposed in accordance with Article 9, on the basis of the facts established within the context of the

investigation which led to the undertaking, provided that such investigation was concluded with a final
determination on dumping and injury and the exporter concemed, except in the case of withdrawal of

undertakings by the exporter, has been given an opportunity to comment.

8.10 A provisional duty may, after consultation, be imposed in accordance with Article 7 on the basis
of the best information available, where there is reason to believe that an undertaking is being violated,
or in case of violation or withdrawal of undertaking where the investigation which led to the undertaking

was not concluded.
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Article 9
Termination without measures; imposition of definitive duties

9.1 Where the complaint is withdrawn, proceedings may be terminated unless such termination
would not be in'the Community interest.

92 Where, after consultation, protective measures are unnecessary and there is no objection raised
within the Advisory Committee, the investigation or proceedings shall be terminated. In all other cases,
the Commission shall submit to the Council forthwith a report on the results of the consultation, together
with a proposal that the proceedings be terminated. The proceedings shall stand terminated if, within one
month, the Council, acting by a qualified majority, has not decided otherwise.

93 For proceedings initiated under Article 5.9, injury shall normally be regarded as negligible where
the imports concerned represent less than the volumes set out in Article 5.7. For the same proceedings
there shall be immediate termination where it IS determined that the margin of dumping is less than 2 per
cent, expressed as a percentage of the export price. provided that it is only the investigation that shall be
terminated where the margin is below 2% for individual exporters and they shall remain subject to the
proceedings and may be re-investigated in any subsequent review carried out for the countrv concerned
under Article 11.

9'4 ' Where the facts as finally established show that there is dumping and injury caused thereby, and
the Community interest calls for intervention in accordance with Article 21, a definitive anti-dumping
duty shall be imposed by the Council, acting by simple majority on a proposal submitted by the
Commission after consultation of the Advisory Committee. Where provisional duties are in force, a
proposal for definitive action shall be submitted to the Council not later than one month before the expiry
of such duties. The amount of the anti-dumping duty shall not exceed the margin of dumping established
 but it should be less than the margm if such lesser duty would be adequate to remove the injury to the
Community industry.

95 An anti-dumping duty shall be imposed in the appropriate amounts in each case, on a non-
discriminatory basis on imports of a product from all sources found to be dumped and causing injury,
except as to imports from those sources from which undertakings under the terms of this Regulation
have been accepted. The Regulation shall specify the duty for each supplier or, if that is impracticable
and in the cases referred to in Article 2.7, the supplying country concerned.

96 When the Commission has limited its examination in accordance with Article 17, any anti-
dumping duty applied to imports from exporters or producers_which have made themselves known in
accordance with Article 17 but were not included in the examination shall not exceed the weighted
average margin of dumping established for the parties in the sample. For the purpose of this paragraph,
the Commission shall disregard any zero and de minimis margins, and margins established under the
circumstances referred to in Article 18. The authonities shall apply individual duties or normal values to
imports from any exporter or producer which is granted individual treatment, as provided for in Article
17.
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Article 10
Retroactivity

10.1 - Provisional measures and definitive anti-dumping duties shall only be applied to products which
enter free circulation after the time when the decision taken under Article 7.1 and Atticle 9.5, '
respectively enters into force, subject to the exceptions set out in this Regulation.

10.2  Where a provisional duty has been applied and the facts as finally established show that there is
dumping and injury, the Council shall decide, irrespective of whether a definitive anti-dumping duty is to
be imposed, what proportion of the provisional duty is to be definitively collected. For this purpose,
'injury’ shall not include material retardation of the establishment of a Community industry, nor threat of
material injury, except where it is found that this would, in the absence of provisional measures, have
developed into material injury. In all other cases involving such threat or retardation, any provisional
amounts shall be released and definitive duties can only be imposed from the date that a final
determmation of threat or material retardation is made.

103 Ifthe deﬁnitive anti-dumping duty is higier than the provisional duty, the difference shall not be
collected. If the definitive duty is lower than the provisional duty, the duty shall be recalculated. Where a
final determination is negative, the provisional duty shall not be confirmed.

104 A definitive anti-dumping duty may be levied on products which were entered for consumption .
not more than 90 days prior to the date of application of provisional measures but not prior to the
initiation of the mvestigation, provided that imports have been registered in accordance with Article

14.5, the Commission has provided the importers concemed with an opportunity to comment, and that:

(i) there is, for the product in question, a history of dumping over an extended period, or the
importer was aware of the dumping or the importer should have been aware of the dumping, in terms
of the extent of the dumping and mjury alleged or found; and

(i) in addition to the level of imports which caused injury during the investigation period, there is a
further substantial rise in imports which, in the light of its timing and volume and other
circumstances, is likely to seriously undermine the remedial effect of the definitive anti-dumping duty
to be applied.

- 10.5  In cases of violation or withdrawal of undertakings, definitive duties may be levied n
accordance with this Regulation on goods entered for free circulation not more than ninety days before
the application of provisional measures, provided that imports have been registered in accordance with

“Article 14.5, and that any such retroactive assessment shall not apply to imports entered before the
violation or withdrawal of the undertaking.-
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Article 11
Duration, reviews and refunds

11.1  An anti-dumping measure shall remain in force only as long as and to the extent necessary to
counteract dumping which is causing injury.

11.2 A definitive anti-dumping measure shall expire five years from its imposition or five years from
the date of the conclusion of the most recent review which has covered both dumping and injury unless it
1s determined in a review that the expiry would be likely to lead to a continuation or recurrence of
dumping and injury. Such an expiry review shall be initiated on the initiative of the Commission, or upon
request made by or on behalf of Community producers and the measure shall remain in force pending the
outcome of such review.

11.2.1 An expiry review shall be initiated where the request contains sufficient evidence that
the removal of the measures would be likely to result in a continuation or recurrence of dumping and
injury. Such a likelihood may. for example, be indicated by evidence of continued dumping and injury
or evidence that the removal of injury is partly or solely due to the existence of measures or evidence
that the circumstances of the exporters, or market conditions, are such that they would indicate the
likelihood of further injurious dumping.

1122 In carrying out investigations under this paragraph, the exporters, importers, the .
representatives of the exporting country and the Community producers shall be provided with the
opportunity to amplify, rebut or comment on the matters set out in the review request and conclusions
shall be reached with due account taken of all relevant and duly supported evidence presented in
relation to the question of whether the removal of measures would be likely, or unlikely, to lead to the
continuation or recurrence of dumping and injury.

1123 Under this paragraph, a notice of impending expiry shall be published in the Official
Joumal of the European Communities at an appropriate time in the final year of the period of
application of the measures as defined in this paragraph. Thereafter, the Community producers shall,
no later than three months before the end of the five year period, be entitled to lodge a review request
in accordance with paragraph 2.1. A notice announcing the actual expiry of measures under this

paragraph shall also be published.

11.3  The need for the continued imposition of measures may also be reviewed, where warranted on
the initiative of the Commission or at the request of a Member State or, provided that a reasonable
period of time of at least 1 year has elapsed since the imposition of the definitive measure, upon a
request, by any exporter or importer or by the Community producers, which contains sufficient evidence
substantiating the need for such an mterim review.

11.3.1 .An interim review shall be initiated where the request contains sufficient evidence that
the continued imposition of the medsure is no longer necessary to offset dumping and/or the injury
would be unlikely to continue or recur if the measure were removed or varied, or that the existing
measure is not. or is no longer, sufficient to counteract dumping which is causing injury.

11.3.2 In carrying out investigations under this paragraph, the Commission may, inter alia,
consider whether the circumstances with regard to dumping and injury have changed significantly, or
whether existing measures are achieving the intended results in removing the njury previously
established in accordance with Article 3 of this Regulation. In these respects, account shall be taken
of all relevant and duly supported evidence in the final determination.
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11.4 A review shall also be carried out for the purpose of deteﬁnining individual margins’of dumping
for new exporters in the exporting country in question which have not exported the product during the
period of investigation on which the measures were based. -

114.1 The review shall be initiated where a new exporter or producer can show that it is not
related to any of the exporters or producers in the exporting country which are subject to the anti-
dumping measures on the product, and where they have actually exported to the Community
following the above-mentioned investigation period, or where they can demonstrate that they have
entered into a an irrevocable contractual obligation to export a significant quantity to the Community.

1142 A review for a new exporter shall be initiated, and carried out on an accelerated basis,
after consultation of the Advisory Committee and Community producers have been given an
opportunity to comment. The Commission Regulation initiating a review shall repeal the duty in force
with regard to the new exporter concerned, by amending the Regulation which imposed the duty, and
making imports subject to registration in accordance with Article 14.5 in order to ensure that, should
the review result in a determination of dumping in respect of such an exporter, anti-dumping duties
can be levied retroactively to the date of the initiation of the review.

1143 The provisions of this paragraph shall not apply where duties have been iim:osed vnder
the provisions of Article 9.6. '

11.5  The relevant provisions of this Regulation with regard to procedures and the conduct of
investigations, excluding those relating to time limits, shall apply to any review carried out under
paragraphs 2. 3 and 4. Any such review shall be carried out expeditiously and shall normally be
concluded within twelve months of the date of initiation of the review.

11.6  Reviews under this Article shall be initiated by the Commission after consultation of the
Advisory Commuttee. Where warranted by reviews, measures shall be repealed or mamtained under
paragraph 2, or repealed, maintained or amended under paragraphs 3 and 4, by the Community
institution responsible for their introduction. Where measures are repealed for individual exporters, but
not for the country as a whole, such exporters shall remain subject to the proceedings and may,

automatically, be re-investigated in any subsequent review carried out for that country under this Article.

11.7  Where a review of measures under paragraph 3 is in progress at the end of the period of
application of measures as defined in paragraph 2, such review shall also cover the circumstances set out

in paragraph 2.
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118 Notwithstanding paragraph 2, an importer may request reimbursement of duties collected where

it is shown that the dumping margmn, on the basis of which duties were paid, has been eliminated, or
reduced to a level which is below the level of the duty in force.

11.8.1 In order to request a refund of anti-dumping duties, the importer shall submit an
application to the Commission. The application shall be submitted via the Member State in the
territory of which the products were released for free circulation and within six months of the date on
which the amount of the definitive duties to be levied was duly determined by the competent

authorities or of the date on which a decision was made definitively to collect the amounts secured by

way of provisional duty. Member States shall forward the request to the Commission forthwith.

11.8.2 An application for refund shall only be considered to be duly supported by ev1dence
where it contains precise information on the amount of refund of anti-dumping duties claimed and all
customs documentation relating to the calculation and payment of such amount. It shall also include
evidence, for a representative period, on normal values and export prices to the Community for the
exporter or producer to which the duty applies. In cases where the importer is not associated to the
exporter or producer concerned and such information is not immediately available, or the exporter or
producer is unwilling to release it to the importer, the application shall contain a statement from the
exporter or producer that the dumping margin has been reduced or eliminated, as specified in this
Atticle, and that the relevant supporting evidence shall be provided to the Commission. Where such

“evidence is not forthcoming from the exporter or producer, within a reasonable peniod of time, the
application shall be rejected.

11.8.3 The Commission shall, after consultation of the Advisory Commuttee, decide whether
~ and to what extent the application should be granted or it may decide at any time to initiate an interim

review and the information and findings from such review, carried out in accordance with the
provisions applicable for such reviews, shall be used to determine whether and to what extent a

~ refund is justified. Refunds of duties shall normally take place within 12 months, and in no case more

-than 18 months after the date on which a request for a refund, duly supported by evidence, has been

made by an importer of the product subject to the anti-dumping duty. The payment of any refund
authorised should normally be made by Member States within 90 days of the above-mentioned
decision.

11.9  In all review or refund mvestigations carried out under this Article, the Commission shall apply,
n so far as circumstances have not changed, the same methodology as in the investigation which led to
the duty, with due account taken of the provisions set out in Article 2, and in particular Section D
thereof, and the provisions of Article 17 of this Regulation.

11.10 In any investigation carried out under this Article, the Commission shall examine the rehability
of export prices in accordance with Article 2. However, where it is decided to construct the export price
in accordance with Article 2.9, it shall calculate the export price with no deduction for the amount of
anti-dumping duties paid when conclusive evidence is provided that the duty is duly reflected in resale
prices and the subsequent selling prices_in the Community.
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Article 12 , ; 13 1

12.1  Where the Community industry submits sufficient information showing that measures have led
to no movement, or insufficient movement, in resale prices or subsequent selling prices in the
Community, the investigation may, after consultation, be re-opened to examine whether the measure has
had effects on the above-mentioned prices. '

122 During an investigation under this Article, exporters, importers and Community producers shall
be provided with an opportunity to clarify the situation with regard to resale prices and subsequent
selling prices and if it is concluded that the measure should have led to movements m such prices, in
order to remove the injury previously established in accordance with Article 3, export prices shall be re-
assessed in accordance with Article 2, and dumping margins shall be re-calculated to take account of the
re-assessed export prices. Where it is considered that a lack of movement in the prices in the Community
is due to a fall in export prices, which occurred prior to or following the imposition of measures,
dumping margins may be re-calculated to take account of such lower export prices.

12.3 Wilere a re-investigation under this Article shows increased dumping, the measures in force shall
be amended by the Council, by simple majority on a proposal from the Commission, in accordance with
the new findings on export prices. o

12.4  The relevant provisions of Article 5 and Article 6 shall apply to any review éérried out under
this Article, except that such review shall be carried out expeditiously and shall normally be concluded |
within six months of the date of initiation of the re-investigation.

12.5  Alleged changes in normal value shall only be taken into account under this Article where
complete information on revised normal values, duly substantiated by evidence, is made available to the
Commission within the time limits set out in the notice of initiation of an investigation. Where an
investigation involves a re-examination of normal values, imports may be made subject to registration in
accordance with Article 14.5 pending the outcome of the investigation. -
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Article 13 . ‘ | /}35

Circumvention

13.1  Anti-dumping duties imposed under this Regulation may be extended to apply to imports from
third countries of like products, or parts thereof, when circumvention of the measures in force is taking
place. Circumvention shall be defined as a change in the pattern of trade between third countries and the
Community which stems from a practice, process or work for which there is insufficient due cause or
economic justification, other than the imposition of the duty, and there is evidence that the remedial
effects of the duty are being undermined, in terms of the prices and/or quantities of the assembled like
product.

13.2  An assembly operation in the Community or a third country shall be considered to circumvent
the measures in force where: ‘

(i) the operation started or substantially increased since, or just prior to, the initiation of the anti-
dumping investigation and the parts concerned are from the country subject to measures; and

(i1) the parts constitute 60% or more of the total value of the parts of the assembled product., except
that in no case shall circumvention be considered to be taking place where the value added to the
parts brought in. during the assembly or completion operation, is greater than 25% of the
manufacturing cost; and ‘

(iii) _the rel_nedial effects of the duty are being undermined, in terms of the prices and/or quantities of
the assembled like product. ‘

13.3  Investigations shall be initiated under this Article where the request contains sufficient evidence
on the factors set out in paragraph 1. Initiations shall be made, after consultation of the Advisory

- Committee, by Commission Regulation which shall also instruct the customs authorities to make imports
subject to registration in accordance with Article 14.5 or to request guarantees. Investigations shall be
carried out by the Commission, which may be assisted by customs authorities, and shall be concluded
within nine months. When the facts, as finally ascertained, justify the extension of measures, this shall

be done by the Council. acting by simple majority and on a proposal from the Commission, from the date
that registration was imposed under Article 14.5 or guarantees were requested. The relevant procedural

provisions of this Regulation with regard to initiations and the conduct of investigations shall apply
under this Article.

134  Products shall not be subject to registration under Article 14.5 or measures where they are
accompanied by a customs certificate declaring that the importation of the goods does not constitute
circumvention. These certificates may be issued to importers, upon written application, by the authorities
following authorisation by a decision of the Commission after consultation of the Advisory Committee

or the decision of the Council imposing measures and they shall remain valid for the period, and under
the conditions, set down therein.

13.5 Nothing in this Article shall preclude the normal application of the provisions in force
concerning customs duties.
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Article 14 A98

General provisions

14.1  Provisional or definitive anti-dumping duties shall be imposed by Regulation, and collected by
Member States in the form, at the rate specified and according to the other criteria laid down in the
Regulation imposing such duties. Such duties shall also be collected independently of the customs duties,
taxes and other charges normally imposed on imports. No product shall be subject to both anti-dumping
and countervailing duties for the purpose of dealing with one and the same situation arising from
dumping or from export subsidisation.

142  Regulations imposing provisional or definitive anti-dumping duties, or Regulations or Decisions
accepting undertakings or terminating investigations or proceedings, shall be published in the Official
Journal of the European Communities. Such Regulations or Decisions shall contain, in particular, and
with due regard to the protection of confidential information, the names of the exporters, if practical, or
countries involved, a description of the product and a summary of the material facts and considerations
relevant to the dumping and injury determinations. In each case, a copy of the Regulation or Decision
shall be sent to known interested parties. The provisions of this paragraph shall apply mutatis mutandis
to reviews. ' ” -

143  Special provisions, in particular with regard to the common definition of the concept of origin, as
contained in Council Regulation (EEC) No 2913/92 of 12 October 1992, may be adopted in, or under,
this Regulation. ‘ :

144  In the Community interest, measures imposed under this Regulation may, after consultation of
the Advisory Committee, be suspended by a decision of the Commission for a period of up to one year
because of a change in market conditions in the Community which makes the application of such
measures temporarily inappropriate, provided that the Community industry has been given an ‘
opportunity to comment. The suspension may be extended for a further period if the Council so decides,
by simple majority, on a proposal from the Commission. Measures may, at any time and after
consultation, be re-instated if the reason for suspension is no longer applicable.

145  The Commission may, after consultation of the Advisory Committee, direct the customs
authorities to take the appropriate steps to register imports, so that measures may subsequently be
applied against these imports from the date of such registration. Imports may be made subject to
registration following a request from the Community industry which contains sufficient evidence to
justify such action. Registration shall be introduced by Regulation which shall specify the purpose of the
action and, if appropriate, the estimated amount: of possible future liability. Imports may not be made
subject to registration for a period longer than nine months. "

14.6  Member states shall report to the Commission, on a monthly basis, the import trade of products
subject to investigation and subject to measures, and the amount of duties collected under this -
Regulation.
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Article 15 , 02 .
Consultatiqns

15.1  Any consultations provided for in this Regulation shall take place within an Advisory
Committee, which shall consist of representatives of each Member State, with a representative of the
Commission as chairman. Consultations shall be held immediately on request by a Member State or on
the initiative of the Commission and in any event within a time frame which allows the time limits set
by this Regulation to be respected.

15.2  The Committee shall meet when convened by its chairman. He shall provide the Member States,
as promptly as possible, with all relevant information.

153  Where necessary, consultation may be in writing only; in such case the Commission shall notify
the Member States and shall specify a period within which they shall be entitled to express their opinions
or to request an oral consultation which the chairman shall arrange, provided that such oral
consultation can be held within a time frame which allows the time limits set by this Regulation to
be respected.
15.4  Consultation shall in particular cover:

(i) the existence of dumping and the methods of establishing the dumping margin;

(i) the existence and extent of mjury;

(iif) the causal link between the dumped imports and injury;

~ (iv) the measures which, in the circumstances, are appropriate to prevent or remedy the injury
caused by dumping and the ways and means for putting such measures into effect.
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Article 16
Verification visits

16.1  The Commission shall, where it considers it appropriate, carry out visits to examine the records
of importers, exporters, traders, agents, producers, trade associations and organisations, to verify
information-provided on dumping and injury. In the absence of a proper and timely reply, a verification
visit may not be carried out.

162  The Commission may carry out investigations in third countries as required, provided it obtains
the agreement of the firms concemed, it notifies the representatives of the government of the country in
question and the latter does not object to the investigation. As soon as the agreement of the firms
concerned has been obtained the Commission should notify the authorities of the exporting country of the
names and addresses of the firms to be visited and the dates agreed.

16.3  The firms concemed shall be advised of the nature of the information to be verified during
verification visits and of any further information which needs to be provided during such visits, though
this should not preclude requests to be made during the verification for further details to be prowded m
the light of information obtained.

16.4  In investigations carried out under this paragraph, the Commission shall be assisted by officials .

of those Member States who so request.
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Article 17 . | Lo
Sampling

17.1  In cases where the number of complainants, exporters or importers, types of product or

, transactions is large, the investigation may be limited to a reasonable number of parties, products or
transactions by using samples which are statistically valid on the basis of information available at the
time of the selection, or to the largest representative volume of production, sales or exports which can
reasonably be investigated within the time available.

17.2  The final selection of parties, types of products or transactions made under these sampling
provisions shall rest with the Commission, though preference shall be given to choosing a sample in
consultation with, and with the consent of, the parties concemed, provided such parties make themselves
known and make sufficient information available, within three weeks of mitiation, to enable a
representative sample to be chosen. ‘

17.3  In cases where the examination has been limited in accordance with this Article, an individual
margin of dumping shall, nevertheless, be calculated for any exporter or producer not initially selected
who submits the necessary information within the time limits provided for in this Regulation, exceft
where the number of exporters or producers is so large that individual examinations would be unduly
burdensome and prevent the timely completion of the investigation.

17.4  Where it is decided to sample and there is a degree of non-co-operation by some or all of the
parties selected which is likely to materially affect the outcome of the investigation, a new sample may
be selected. However, if a material degree of non-co-operation persists or there is insufficient time to
select a new sample, the relevant provisions of Article 18 shall apply.
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Article 18
Non-co-operation

18.1  In cages in which any interested party refuses access to, or otherwise does not provide, necessary
information within the time limits as provided for in this Regulation, or significantly impedes the
investigation, provisional or final findings, affirmative or negative, may be made on the basis of the facts
available. Where it is found that any interested party has supplied false or misleading information, the .
information shall be disregarded and use may be made of facts available. Interested parties should be
made aware of the consequences of non-co-operation.

18.2 A lack of a computerised response shall not be deemed to constitute noxi-co-operation, provided
that the interested party shows that presenting the response as requested would result in an unreasonable
extra burden or unreasonable additional cost.

18.3  Where the information presented by an interested party may not be ideal in all respects it should
not be disregarded, provided that any deficiencies are not such as to cause undue difficulty in arriving at
a reasonably accurate finding and provided the information is appropriately submitted in timely fashion,
itis venﬁable and the patty has acted to the best of its ability.

18.4  If evidence or information is not accepted, the supplying party should be informed forthwith of
the reasons therefor and should be granted an opportunity to provide further explanations within the time.
limit specified. If the explanations are considered unsatisfactory, the reasons for rejection of such
evidence or information should be disclosed and given in any published findings.

18.5  If determinations, including those with respect to normal value, are based on the provisions of
paragraph 1 of this Article, including the information supplied in the complaint, it should, where
practicable and with due regard to the time limits of the investigation, be checked by reference to
information from other independent sources which may be available, such as published price lists,
official import statistics and customs returns, or information obtained from other interested parties
during the investigation.’

18.6  If an interested party does not cooperate, or ohly cooperates partially, and thus relevant
information is being withheld, the result could be less favourable to the party than if it had cooperated.
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204

Article 19
Confidentiality

19.1  Any information which is by nature confidential, (for example, because its disclosure would be
of significant competitive advantage to a competitor or because its disclosure would have a significantly
. adverse effect upon a person supplying the information or upon a person from whom he acquired the
information) or which is provided on a confidential basis by parties to an investigation shall, upon good
cause shown, be treated as such by the authorities.

19.2  Interested parties providing confidential information shall be required to fumish non-confidential

- summaries thereof. These summaries shall be in sufficient detail to permit a reasonable understanding of
the substance of the information submitted in confidence. In exceptional circumstances, such parties may
indicate that such information is not susceptible of summary. In such exceptional circumstances, a
statement of the reasons why summarisation is not possible must be provided.

19.3  If it is considered that a request for confidentiality is not warranted and if the supplier of the
information is either unwilling to make the information available or to authorise its disclosure in -
generalised or summary form, such information may be disregarded unless it can be satisfactorily -

- demonstrated from appropriate sources that the information is correct. Requests for confidentiality
should not be arbitrarily rejected.

19.4 . This Article shall not preclude the disclosure of general information by the Community
authorities and in particular of the reasons on which decisions taken pursuant to this Regulation are
based, or disclosure of the evidence relied on by the Community authorities in so far as necessary to
explain those reasons in court proceedings. Such disclosure must take into account the legitimate interest
of the parties concemed that their business secrets should not be divulged.

19.5  The Council, the Commission and Member States, or the officials of any of these, shall not
reveal any information received pursuant to this Regulation for which confidential treatment has been
requested by its supplier, without specific permission from the supplier. Exchanges of information
between the Commission and Member States or any information relating to consultations made pursuant
to Auticle 15 or any internal documents prepared by the authorities of the Community or its Member
States shall not be divulged except as specifically provided for in this Regulation.

19.6  Information receivéd pursuant to this Regulation shall be used only for the purpose for which it
was requested. :
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Article 20 _ ‘ , oL
Disclosure , !

20.1  The complamants, importers, exporters and representatives of the exporting country may request
disclosure of the details underlying the essential facts and considerations, on the basis of which
provisional measures have been imposed. Requests for such disclosure shall be made in writing
immediately following the imposition of provisional measures and the disclosure shall be made in writing
as soon as possible thereafter.

20.2  The parties mentioned in paragraph 1, may request final disclosure of the essential facts and
considerations, on the basis of which it is intended to recommend the imposition of definitive measures,
or the termination of an investigation or proceedings without the imposition of measures, with particular
attention being paid to the disclosure of any facts or considerations which are different from those used
for any provisional measures.

203 Requesté for final disclosure, as defined in paragraph 2, shall be addressed to the Commission in
writing and be received, in cases where a provisional duty has been applied, not later than one month
after publication of the imposttion of that duty. Where a provisional duty has not been applied, parties

shall be provided with an opportunity to request final disclosure within time limits set by the
Commission. ‘

20.4  Final disclosure shall be given in writing. It shall be made, with due regard paid to the protection
of confidential information, as soon as possible and, normally, not later than one month prior to a
definitive decision or the submission by the Commission of any proposal for final action pursuant to
Article 9. Where the Commission is not in a position to disclose certain facts or considerations at that
time, these shall be disclosed as soon as possible thereafter. Disclosure shall not prejudice any
subsequent decision which may be taken by the Commission or the Council but, where such decision is
based on any different facts and considerations, these shall be disclosed as soon as possible.

205  Representations made after final disclosure is given shall be taken into consideration only if
received within a period to be set by the Commission in each case, which shall be at least 10 days, due
consideration being given to the urgency of the matter.
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Article 21 0o

Community interest

21.1  Under this Regulation, a determination as to whether the Community interest calls for
intervention shall be based on an appreciation of all the various interests taken as a whole, including the
interests of the domestic industry and users and consumers, and a determination under this Article shall
only be made where all parties have been given the opportunity to make their views known under
paragraph 2. In such an examination, the need to eliminate the trade distorting effects of injurious
dumping and to restore effective competition shall be given special consideration. Measures, as
determined on the basis of the dumping and injury found. may not be applied, where the authorities, on
the basis of all the information submitted, can clearly conclude that it is not in the Community interest to
apply such measures. '

21.2  In order to provide a sound basis on which the authorities can take account of all views and
information in the decision on whether, or not, the imposition of measures is m the Community interest,
the complainants, importers, representative users and representative consumer organisations may, within
the time limits specified in the notice of initiation of the anti-dumping investigation, make themselves
known and provide information to the Commission. Such information, or appropriate summaries thereof,
shall be made available to the other parties specified in this Article, and they shall be entitled to respond
to such information. ’

21.3  The parties which have acted in conformity with paragraph 2 may request a hearing, Such
requests may be granted when they are submitted within the time limits set in paragraph 2, and when
they set out the particular reasons, m terms of the Community interest. why the parties should be heard.

214  The parties which have acted in conformity with paragraph 2, may provide comments on the
application of any provisional duties imposed. Such comments shall be received within one month of the
application of such measures if they afe to be taken into account and they, or appropriate summaries
thereof, shall be made available to other parties who shall be entitled to respond to such comments.

21.5 The Commission shall examine the information which is properly submitted, and the extent to
which it is representative, and the results of such analysis, together with an opinion on its merits, shall be
transmitted to the Advisory Committee. The balance of views expressed in the Committee shall be taken
into account by the Commission in any proposal made under Article 9.

21.6  The parties which have acted in conformity with paragraph 2, may request the facts and
considerations on which final decisions are likely to be taken to be made available to them. Such

nformation shall be made available to the extent possible and without prejudice to any subsequent
decision taken by the Commission or the Council.

21.7  Under this Article, information shall only be taken into account where it is supported by actual
evidence which substantiates its validity. '
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Article 22
Final provisions
This Regulation shall not preclude the application of:

(1) any special rules laid down in agreements concluded between the Community and third
countries; : ‘

(i) the Community Regulations in the agricultural sector and of Regulation (EEC) No 1059/69 (5 ).
(EEC) No 2730/75 (6); and (EEC) No 2783/75 (7); this Regulation shall operate by way of complement
to those Regulations and in derogation from any provisions thereof which preclude the application of
anti-dumping duties;

(i)  special measures, provided that such action does not run counter to obligations under the GATT.

Article 23
Repeal of existing legislation
Regulation (EC) No 2423/88, as amended by Rcgulation (EC) No 521 and Regulation (EC) No 522, is

hereby repealed. References to the repealed Regulation shall be construed as references to this
Regulation. :

Article 24

Entry into force

This Regulation shall enter into force on the date determined by the decision on the entry into force of the
acts implementing the results of the Uruguay Round. It shall apply to proceedings already initiated.
However, the references to time limits for the initiation of proceedings and the imposition of provisional
duties, shall only apply after a date which the Council shall specify in a Decision to be adopted by a
qualified majority no later than 1 April 1995 on the basis of a Commission proposal to be submitted to
the Council once the necessary budgetary resources have been made available.

This Regulation shall be binding in its entirety and directly applicable in all Member States.

Done at Brussels,

5 OJNo L 141, 12.06.1969, p. 1.
OJ No L 281, 01.11.1975, p. 20.
OJ No L 282, 01.11.1975, p. 104.
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- Subsidies
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Explanatory memorandum

INTRODUCTION

The Uruguay Round trade negotiations, concluded in 1994, have led to the new -
Agreement on Subsidies and Countervailing Measures ("The Subsidies
Agreement") which, as regards countervailing measures, is required to be
implemented into Community legislation in order that, as agreed at Marrakech, it
can come into effect on 1 January 1995.

The Subsidies Agreement contains new and detailed rules on subsidies and
countervailing duty investigations, and in view of the extent of the changes and
to ensure an adequate and transparent implementatioﬁ of the new rules, it is
considered necessary to transpose the language of the Subsidies Agreemeht into
Community legislation to the extent possible and for this purpose the Agreement,
rather than the existing Community legislation, Regulation (EC) No 2423/881, has
been taken as the basis for the proposed legislation.

Additions to the Subsidies Agreement have been, for the most part, been restricted
to : clarifications where the Agreement is unclear; incorporation of existing
provisions on the EU's rather unique procedures and decision-making, amended to.
take account of Court judgements; and the amendment or incorporation of EU
specific rules on issues such as negligible import volumes, s\ampling, non-
corporation, circumvention and Community interest, on which the Agreement is
silent, imprecise or where it merely gives an indication of minima. On‘ several
issues, more detailed provisions from the new anti-dumping regulétion are used in
this regulation, where there is no conflict with the provisions of the Subsidies
Agreement.

1
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The Subsidies Agreement sets new standards for the imposition of countervailing
measures with its new and detailed rules on the definition of a subsidy,
countervailability and calculation, its increased procedural requirements for
initiation and subsequent investigation and its restrictions on the imposition of
provisional duties. Its implementation into Community legislation will, of course,
produce the same result. Moreover, the adoption of these new rules would,at the
same time, improve legal certainty through greater precision, extend transparency
and increase the rights of parties. |

In the same vein, some of the new rules, such as on negligible import volumes
and Community interest, should further reinforce this effect of transparency and
legal certainty. Community industries would have a clear idea of the minimum
level of import volumes required both for complaints and final action. Moreover,
all interested parties would be made aware of their rights and obligations with
regard to the Community interest aspects of these cases, in that a structured
framework would be provided for the provision and treatment of information by
the authorities.

Furthermore, it is important that measures, once taken, should be effective, and in
this regard a new provision on circumvention has been added.

Finally, it will be noted that this draft countervailing duty regulation is, for the
first time, entirely separate from the proposed legislation on anti-dumping. This
development is justified by the far more detailed nature of the new Subsidies
Agreement, the increasingly distinct procedures with regard to CVD and anti-
dumping investigations, and the consequent need to give the CVD instrument
greater autonomy.



. EATU FD ERVAI
REGULATION

Definition of a subsidy (Article 2)

The definition of a subsidy reproduces literally that contained in the Subsidies
Agreement, that is, a financial contribution by public authorities and a benefit to
enterprises which is derived from such financial contribution.

3

mwnmmm (Article 3)

The conditions for countervailability (or non-countervailability, as the case may
be) also reproduce those of the Subsidies Agreement concerning specificity of
subsidies and the green list, as well as the so-called "green box" contained in the

Agreement on Agriculture.

(Article 4)

The provision on calculation of the amount of a countervailable subsidy espouses
the principle of "benefit to the recipient”. This approach is now permitted by
Article 14 of the Subsidies Agreement, and will enhance the possibility of the
Community using countervailing duty actions compared to the "cost to the
government” approach. The "benefit to the recipient" approach is more in line
with the methodology employed in state aid cases in the Community.
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(a)

Imnmnd_C_Qmmu_nm_m_dlLst_rx (Articles 5 and 6)
These provisions closely follow those of the Subsidies Agreement.
Initiation of proceedings (Article 7)

In addition to the basic criteria for initiating countervailing duty proceédings,‘
Paragraphs 5-7 also set out the conditions under which investigations can be
opened with regard to non-countervailable types of subsidy in order to determine
whether the criteria for non-countervailability have been met.

Conglusion of investigations (Article 8)

The Subsidies Agreement provides that investigations should normally be
concluded within 12 months, which conflicts with the 13 months envisaged for
EU investigations from 1995 onwards.

It is proposed to incorporate the provisions of the Agreement into this regulation
(Article 8.9), although provisional dutiesVWOulvd still have to be applied with 9
months (Article 9.1).

Undertakings (Article 10)

In countervailing duty investigations, undertakings may be accepted from
Governments or exporters.

-
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(b)

(a)

Over the years, there have been continual problems on what to do in cases where
exporters have violated or withdrawn undertakings. In such circumstances, it is
considered that the Community should be entitled to impose definitive duties based
on the findings of the previous investigation, otherwise an exporter which is
v1olatmg its undertaking could end up in a more advantageous position than its
rivals which may be faithfully applying the undertakings. Moreover, carrymg out a
completely new mvestlgatlon based on new facts is a time-consuming affair which
should only be undertaken where the circumstances justify it. Violation does not
appear to be one of these circumstances.

The new provisions set out in Articles 10.9 and 10.10 of the draft text would
permit the imposition of definitive duties in cases of proven violation or
withdrawal though, of course, the eXporter’s rights would be safeguarded in that
he would be entitled to ask for a review if the circumstances with regard to
subsidization or injury have changed. Moreover, the change in measures would
not generate a new 5 year "sunset" period. Where violation is only suspected, the
remedy is a provisional duty while the matter is under investigation.

Negligible import volumes and de minimis subsidy (Article 11).

This Regulation takes over the negligible import volumes for déveloping countries
set out in the Subsidies Agreement. It also takes over the provision of the
Agreement that a subsidy amount of less than 1% ad-valorem is de minimis.



(b)

(a)

(b)

2y

It is proposed not to define developing countries for the purpose of this
Regulation..

Reviews and refunds (Article 13)

The provisions on reviews and refunds are broadly in line with those of the anti-
dumping regulation, with one exception.

»

As regards accelerated reviews for new exporters (Section C), the Subsidies

' Agreement is far less explicit than the Anti-Dumping Agreement on the question

of new exporters. Article 19.3 states only that :

"Any exporter whose exports are subject to a definitive countervailing duty but
who was not actually investigated for reasons other than a refusal 1o co-operate,
shall be entitled to an expedited review in order that the investigating authorities
promptly establish an individual countervailing duty rate for that exporter.”



10.

There is no equivalent to the anti-dumping provisions which stipulate that the
exporter must not have exported to the Community during the investigation
period and must not be related to other exporters; neither is it stated that duties
must not be collected during the review period.

In these circumstances, it is proposed to maintain a text based on the Subsidies
Agreement.

Circumvention (Article 14)

Anti-circumvention measures are not mentioned in the Subsidies Agreement, and
the appropriateness of measures against the circumvention of countervailing
duties has to be evaluated on the basis of certain specified conditions. It should
also be considered that the circumvention of countervailing duties, which result.
from a subsidy granted by a Government, by exporters, is a particular situation,
which needs to be analysed in its proper context. |

Therefore, the anti-circumvention provision of this regulation emphasises the
possibility of taking measures to prevent circumvention of countervailing duties |
through practices, either assembly in third countries or the Community, for which
there is insufficient due cause or economic justification other than the imposition
of the duty. If the remedial effects of duties are undermined, measures may be
taken, provided that the imported like product and/or parts still benefit from a
countervailable subsidy. L

This provision provides a solid safeguard against circumvention of countervailing
duties, and enables the Community to ensure that measures remain effective.

The procedural part of the Article is in line with the anti-dumping regulation.



11.

12.

;ML R

Sampling (Article 18)

There are no specific provisions on sampling in the Subsidies Agreement.
However, it is desirable to establish rules for sampling in countervailing duty
cases, since the same problems of large numbers of exporters and importers which
arise in anti-dumping investigations may also arise in countervailing duty
proceedings. Therefore it is proposed to transpose the anti-dumping regulation's
provisions on sampling into the countervailing duty regulation.

Non-co-operation (Article 19)

Article 12.7 of the Subsidies Agreement only contains the following brief
reference to this issue :

"In cases in which any interested Member or interested party refuses access to, or
otherwise does not provide, necessary information within a reasonable périod or
significantly impedes the investigation, preliminary and final determinations,
affirmative or negative, may be made on the basis of the facts available.”

The same provision exists in the Anti-Dumping Agreement, but is supplemented
by Annex II to that Agreement, which does not appear in the Subsidies
Agreement.

As regards the countervailing duty regulation, it is proposed to take over the anti-
dumping regulation's provisions on non-co-operation, giveh that these do not
conflict with Subsidy Agreement's provision, but simply expand on it, and are
aimed at greater transparency and predictability of the Community's actions on

this issue.



13.

14.

15.

L

o

Confidentiality (Article 20)

Provisions on confidentiality are based on the provisions of the Subsidies

Agreement, which are slightly different from those of the Anti-Dumping
Agreement because of the direct involvement of Governments in countervailing
duty proceedings,.and therefore of the presence, in the record of an investigation,
of government confidential, as well as business confidential, information. In
particular, it will be specified that details of all bilateral consultations with
Governments under the Subsidies Agreement are confidential.

uties (Article

15.1)

The basic provision of GATT Article VI:5 is included in the CVD regulation.

ionship between count iling du r d multilater:
remedies (Article 23)

A provision has been inserted to permit withdrawal of countervailing duties in

-cases in which a multilateral subsidy action has been carried out (Panel) and

measures other than countervailing duties have been taken as a consequence of
such action (since countervailing duty investigations and GATT panels can be
carried out in parallel, but only one type of remedy is allowed under the Subsidies
Agreement). '



16.

R 1%

Other

It should be noted that the provisions on suspension of measures and registration

- of imports (Article 15) and Community interest (Article 22), are in line with the

anti-dumping provisions, as are most of the procedural rules in this regulation
which are not specifically referred to in this section.

CONCLUSION

In order to implement the 1994 Agreement on Subsidies and Countervailing
Measures as concluded as a result of the Uruguay Round of multilateral trade
negotiations, and to take account of the issues set out above, the Commission

submits to the Council

a proposal to replace the Community's basic countervailing duty legislation.

10



PROPOSAL FOR :

219

COUNCIL REGULATION (EC) N° ...../94 94/ 0231(ACC)

on protection against subsidised imports
from countries not members of the European Community.

The Council of the European Union

Having regard to the Treaty establishing the European Community, and in particular
Article 113 thereof,

Having regard to the Regulations establishing the common organisation of agricultural
markets and the Regulations adopted under Article 235 of the Treaty applicable to
goods manufactured from agricultural products, and in particular the provisions of those
Regulations which allow for derogation from the general principle that protective
measures at frontiers may be replaced solely by the measures provided for in those
Regulations, |

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Parliamenf,

Whereas, by Regulation (EEC) N° 2423/88(1) , as amended by Regulation (EC) N°
521/94@ and Regulation (EC) N° 522/940) the Council adopted common rules for

protection against dumped or subsidised imports from countries which are not members
of the European Economic Community;

(1) 0.3. 1209, 2.8.1988, p. 1
@ 0.1. 166, 16.3.1994, p. 7
. ®0..L66,16.3.1994, p. 10



Whereas, these rules were adopted in accordance with existing international obligations,
in particular those arising from Article VI of the General Agreement on Tariffs and
- Trade ("the GATT"), from the Agreement on Implementation of Article VI of the
GATT ("the 1979 Anti-Dumping Code") and from the Agreement on Interpretation and
Application of Articles VI, XVI and XXIII of the GATT ("the 1979 Subsidies Code");

Whereas, the conciusion of the Uruguay Round of multilateral trade negotiations has led
to the establishment of the World Trade Organisation ("the WTO");

Whereas, Annex 1A to the Agreement establishing the WTO ("the WTO Agreement")
contains, inter alia, the General Agreement on Tariffs and Trade 1994 ("the GATT
1994"), an Agreement on Agriculture ("the Agreement on Agriculture"), a new
Agreement on implementation of Article VI of the GATT 1994 ("the Anti-Dumping
Agreement"), and a new Agreeméﬁ{ Jon 4}S'ii1bsidies and Countervailing Measures ("the
Subsidies Agreement");

Whereas, in order to reach greater transparency and effectiveness in the application by
the Community of the rules laid down in respectively the Anti-Dumping Agreement and
the Subsidies Agreement, it is considered necessary to adopt two separate Regulations
which will lay down in sufficient detail the requirements for the application of each of
these commercial defence instruments; ' '

Whereas, it is therefore appropriate to amend Community rules governing the
application of countervailing measures in the light of the new multilateral rules, inter
alia with regard to the procedures for initiation of proceedings and the conduct of
subsequent investigations, including the establishment and treatment of the facts, the
application of provisional measures, the imposition and collection of countervailing
duties, the duration and review of countervailing ineasures, and the public disclosure of
information relating to countervailing investigations;



Whereas, in view of the extent of the changes brought about by the new Agreements
and to ensure an adequate and transparent implementation of the new rules, ‘it is

appropriate to transpose the language of the new Agreements into Community
legislation to the extent possible; '

Whereas, furthermore it seems advisable to explain, in adequate detail, when a subsidy
shall be deemed to exist, according to which principles it shall be countervailable (in
particular whether the subsidy has been granted specifically), and according to which
criteria the amount of the countervailable subsidy shall be calculated;

Whereas, it is clear that in determining the existence of a subsidy it is necessary ‘to
demonstrate that there has been a financial contribution by a govemment or any public
authority within the territory of a country, or that there has been any form of income or
price support in the sense of Article XVI of the GATT 1994, and that a benefit has
thereby been conferred to the recipient enterprise;

Whereas, it is necéssary to explain in sufficient detail which kind of subsidies are not
countervailable and which procedure shall be followed if during an investigation it is
determined that an investigated enterprise has received non-countervailable subsidies;

Whereas, the Subsidies Agreement states that the provisions concerning non-

countervailable subsidies shall cease to apply five years after the date of entry into force

of the WTO Agreement, unless they are extended by mutual agreement of the Members

of the WTO, and that it may therefore be nece'ssary‘ to amend this Regulation
_accordingly, if the validity of those provisions is not so extended;

Whereas, the measures listed in Annex 2 to the Agreement on Agriculture are non-
countervailable, to the extent provided for in that Agreement; ‘

—



Whereas, it is desirable to lay down clear and detailed guidance on the factors which
may be relevant for the determination of whether the subsidised imports have caused
material injury or are threatening to cause injury; and whereas, in demonstrating that the
volume and price levels of the imports concerned are responsible for injury sustained by
a Community industry, attention should be given to the effect of other factors and in
particular existing market conditions in the Community;

Whereas, it is advisable to define the term "Community industry” and provide that
parties related to exporters may be excluded from such industry and to define the term
"related"; and whereas it is also necessary to provide for countervailing duty action to be
taken with regard to producers in a region of the Community and to lay down guidelines
on the definition of such a region;

Whereas, it is necessary to set down who may lodge a countervailing duty complaint,
including the extent to which it should be supported by the Community industry, and
the information on countervailable subsidies, injury and causality which such complaiht
should contain; and whereas it is also expedient to specify the procedures with regard to
the rejection of complaints or the initiation of proceedings;

Whereas, it is neéessary to lay down how interested parties shall be given notice of the
information which the authorities require, ample opportunity to present all relevant
evidence and a full opportunity for the defence of their interests; whereas, it is also
desirable to set out clearly the rules and procedures to be followed during the
investigation, in particular that interested parties have to make themselves known,
present their views and submit information within specified time limits, if such views
and information are to be taken into account; and whereas it is also appropriate to set
out the conditions under which an interested party may have access to, and comment on,
information presented by other interested parties; whereas there should also be
cooperation between the Member States and the Commission with regard to the
collection of information,;

<
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Whereas, it is necessary to lay down the conditions under which provisional duties may
be imposed, including that they may not be imposed sooner than 60 days from initiation
and no later than 9 months from initiation; whereas, such duties may in all cases be
imposed by the Commission only for a four month period,;

Whereas, it is necessary to specify procedures for the acceptance of undertakings which
eliminate or offset the countervailable subsidies and injury instead of the imposition of
provisional or definitive duties; whereas it is also appropriate to lay down the
consequences of violation or withdrawal of undertakings and that provisional duties

may be imposed in cases of suspected violation or where further investigation is-

necessary to complete the findings; whereas, in accepting undertakings, care should be
taken that the proposed undertakings, and their enforcement, do not lead to anti-
competitive behaviour;

Whereas, in order to reflect the provisions of the Subsidies Agreement, it is necessary to
provide for the termination of cases, without or without measures, noimally within
twelve months, and in no case later than eighteen months from the initiation of the
investigation; whereas, an investigation should be terminated in case the amount of the
subsidy is found to be de minimis or if, particularly in case of imports originating in
developing countries, the volume of subsidised imports or the injury is negligible, and it
is appropriate to define these criteria; whereas, where measures are to be imposed, it is
necessary to provide for the termination of investigations and to lay down that measures
should be less than the amount of countervailable subsidies if such lesser amount would
remove the injury, as well as to specify the method of calculating the level of measures
in cases of sampling;

~
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Whereas, it is necessary to provide for the retroactive collection of provisional duties as
deemed appropriate and to define the circumstances which may trigger the retroactive
application of duties to avoid the undermining of the definitive measures to be applied;
whereas it is also necessary to provide that duties may be applied retroactively in cases
of violation or withdrawal of undertakings;

Whereas, it is necessary to provide that measures shall lapse after five years unless a
review investigation indicates that they should be maintained; whereas, it is also
necessary to provide, in cases where sufficient evidence is submitted of changed
circumstances, for interim reviews or for investigations to determine whether refunds of
countervailing duties are warranted; ’

Whereas, even though the Subsidies Agreement does not contain provisions concerning
circumvention of countervailing measures, the possibility of such circumvention exists,
in terms similar, albeit not identical, to the circumvention of anti-dumping measures;
whereas it appears therefore appropriate to enact an anti-circumvention provisioh in this
Regulation;

Whereas, it is expedient to permit the suspension of countervailing measures where
‘there is a temporary change in market conditions which make the continued imposition
of such measures temporarily inappropriate;

Whereas, it is necessary to provide that imports under investigation may be made
subject to registration upon importation to enable measures to be subsequently applied
against such imports;

Whereas, to ensure a proper enforcement of measures, it is necessary that Member
States monitor and report to the Commission the import trade of products subject to
investigation and subject to measures and the amount of duties collected under this
regulation;
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Whereas, it is necessary to provide for consultations of an Advisory Cominittee at
regular and specified stages of the investigation; whereas the committee shall consist of
representatives of Member States with a representative of the Commission as chairman;

Whereas, it is expedient to provide for verification visits to check information submitted
on countervailable subsidies and injury, though such visits should be dependent on
proper replies to questionnaires being received,

Whereas, it is essential to provide for sampling in cases where the number of parties or
transactions are large in order to permit a timely completion of investigations;

Whereas, it is necessary to provide that for parties who do not cooperate satisfactorily
other information may be used to establish findings and such information may be less
favourable to the party than if it had cooperated;

Whereas, provision should be made for the treatment of confidential information so that
business or governmental secrets are not divulged;

Whereas, it is essential that provision is made for the proper disclosure of the essential
facts and considerations to parties which qualify for such treatment and that such
disclosure is made, with due regard to the decision-making process in the Community,
within a time period which permits parties to defend their interests;

Whereas, it is prudent to provide for an administrative system under which arguments
can be presented in relation to whether measures are in the Community interest,
including the interests of consumers, and to lay down the time periods within which
such information has to be presented as well as the disclosure rights of the partiés
concerned;
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Whereas, it is imperativé to link the implementation of time limits for the lodging of
complaints, the initiation of proceedings and the imposition of provisional duties to the
establishment of the necessary administrative structure within the Commission's
services; whereas the Council, therefore, should specify, in a decision to be adopted by
qualified majority no later than 1 April 1995, when these time limits shall apply;

Whereas, in applying the rules of the Subsidies Agreement it is essential, in order to
maintain the balance of rights and obligations which this Agreement sought to establish,
that the Community take account of their interpretation by the Community's major
trading partners, as reflected in legislation or established practice, '

HAS ADOPTED THIS REGULATION :



Article 1
Principles

1. This Regulation lays down provisions for protection against subsidised imports
from countries not members of the European Community. A countervailing duty may be
imposed for the purpose of offsetting any subsidy granted, directly or indirectly, for the
manufacture, production, export or transport of any product whose release for free
circulation in the Community causes injury. ’

2. For the purpose of this Regulation, a product is considered as being subsidised if
it benefits from a countervailable subsidy as defined in Articles 2 and 3 of this
Regulation.

3. Such subsidy may be granted by the Government of the country of origin of the
imported product, or by the Government of an intermediate country from which the

product is exported to the Community, known for the purpose of this Regulation as "the

country of export".

4.  Notwithstanding the above, where products are not directly imported from the
- country of origin but are exported to the Community from an intermediate country, the
provisions of this Regulation shall be fully applicable and the transaction or transactions
shall, where appropriate, be regarded as having taken place between the country of
origin and the Community.

5.  For the purpose of this Regulation the term "like product” shall be interpreted to
mean a product which is identical, i.e. alike in all respects to the product under
consideration, or in the absence of such a product, another product which although not

1)

alike in all respects, has characteristics closely resembling those of the product under

consideration.



Article 2

Definition of a subsidy

A subsidy shall be deemed to exist if:

1.

(a) there is a financial contribution by a government or any public body within
the territory of the country of origin or export (hereinafter referred to as
"government"), i.e. where:

(i) a government practice involves a direct transfer of funds (e.g., grants, loans,
and equity infusion), potential direct transfers of funds or liabilities (e.g.,
loan guarantees); ’

(ii) government revenue that is otherwise due, is foregone or not collected (e.g.;
fiscal incentives such as tax credits); in this regard, the exemption of an
exported pfoduct from duties or taxes borne by the like product when
destined for domestic consumption, or the remission of such duties or taxes

. in amount not in excess of those which have been accrued, shall not be
deemed to be a subsidy, prévided that such an exemption is granted in
accordance with the provisions of Annexes I-III to this Regulation;

(ili) a government provides goods or services other than general infrastructure,
or purchases goods; ’

(iv) agovernment
- makes payments to a funding mechanism, or
) N
- entrusts or directs a private body to carry out one or more of the type

of functions illustrated in (i) to (iii) above which would normally be
vested in the government, and

10



2.

the practice, in no real sense, differs from practices normally followed by
governments; ‘
or

(b)  there is any form of income or price support in the sense of Article XVI of
the GATT 1994,

and

a benefit is thereby conferred.

11
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Article 3
Countervailability of subsidies

A. PRINCIPLE

1. Subsidies as defined by Article 2 shall be subject to countervailing measures only

if they are specific, as defined in Paragraphs 2 to 4 below.

-B. SPECIFICITY

2.  In.order to determine whether a subsidy, as defined in Article 2 above is spéciﬁc

to an enterprise or industry or group of enterprises or industries (hereinafter referred to

~ as "certain enterprises”) within the jurisdiction of the granting authority, the following

principles shall apply:

@

(b)

Where' the granting authority, or the legislation pursuant to which the
granting authority operates, explicitly limits access to a subsidy to certain
enterprises, such subsidy shall be specific.

Where the granting authority, or the legislation pursuant to which the
granting authority operates, establishes objective criteria or conditions
governing the eligibility for, and the amount of, a subsidy, specificity shall
not exist, provided that the eligibility is automatic and that such criteria and
conditions are strictly adhered to.

For the purpose of this Article, objective criteria or conditions mean criteria
or conditions which are neutral, which do not favour certain enterprises over
others, and which are economic in nature and horizontal in application, such
as number of employees or size of enterprise.

12
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The criteria or conditions must be clearly spelled out in law, regulation, or
other official document, so as to be capable of verification.

If, notwithstanding any appearance of non-specificity resulting from the
application of the principles laid down in subparagraphs (a) and (b) above,
there are reasons to believe that the subsidy may in fact be specific, other
factors may be considered. Such factors are: use of a subsidy programme by
a limited number of certain enterprises, predominant use by certain
enterprises, the granting of disproportionately large amounts of subsidy to
certain enterprises, and the manner in which discretion has been exercised
by the granting authority in the decision to grant a subsidy. In this regard,
information on the frequency with which applications for a subsidy are
refused or approved and the reasons for such decisions shall, in particular,
be considered.

In applying this provision, account shall be taken of the extent of

diversification of economic activities within the jurisdiction of the granting -
authority, as well as of the length of time during which the subsidy -

programme‘ has been in operation.

A subsidy which is limited to certain enterprises located within a designated

geographical region within the jurisdiction of the granting authority shall be specific.
The setting or change of generally applicable tax rates by all levels of government
entitled to do so shall not be deemed to be a specific subsidy for the purposes of this
Regulation.

Irrespective of the provisions of paragraphs 2 and 3 above, the following subsidies

(a)

shall be deemed to be specific:

Subsidies contingent, in law or in fact, whether solely or as one of several
other conditions, upon export performance, including those illustrated in
Annex I to this Regulation.
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Subsidies shall be considered to be contingent in fact upon export
performance when the facts demonstrate that the granting of a subsidy,
without having been made legally contingent upon export performance, is in
fact tied to actual or anticipated exportation or export earnings. The mere
fact that a subsidy is accorded to enterprises which export shall not for that
reason alone be considered to be an export subsidy within the meaning of
this provision.

(b) Subsidies contingent, whether solely or as one of several other conditions,
upon the use of domestic over imported goods.

5. Any determination of specificity under the provisions of this Article shall be
clearly substantiated on the basis of positive evidence.

C. NON-COUNTERVAILABLE SUBSIDIES
6.  The following subsidies shall not be subjected to countervailing measures:

(a) Subsidies which are not specific within the meaning of paragraphs 2 and 3
of this Article;

(b) Subsidies which are specific, within the meaning of paragraphs 2 and 3 of
this Article, but which meet the conditions provided for in paragraphs 7, 8

or 9 below.

(©) The element of subsidy which may exist in any of the measures listed in
Annex IV to this Regulation.

14



7.

Subsidies for research activities conducted by firms or by higher education or

research establishments on a contract basis with firms shall not be subject to

countervailing measures, if the subsidies cover not more than 75 per cent of the costs of

industrial research or 50 per cent of the costs of pre-competitive development activity,

and provided that such subsidies are limited exclusively to:

(@)

personnel costs (researchers, technicians and other supporting staff employed

. exclusively in the research activity);

(if)

(iii)

(v)

V)

costs of instruments, equipment, land and buildings used exclusively and
permanently (except when disposed of on a commercial basis) for the research

activity;

- : .
costs of consultancy and equivalent services used exclusively for the research
activity, including bought-in research, technical knowledge, patents, etc.;

additional overhead costs incurred directly as a result of the research activity;

other running costs (such as those of materials, supplies and the like), incurred
directly as a result of the research activity.

For the purpose of this paragraph:

@

The allowable levels of non-countervailable subsidy referred to in this paragraph
shall be established by reference to the total eligible costs incurred over the
duration of an individual project.

In case of programmes which span both "industrial research" and "pre-competitive
development activity", the allowable level of non-countc;rvailable subsidy shall
not exceed the simple average of the allowable levels of non-countervailable
subsidy applicable to the above two categories, calculated on the basis of all
eligible costs as set forth in items (i)-(v) of this paragraph.

15
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8.

The term "industrial research" means planned search or critical investigation
aimed at discovery of new knowledge, with the objective that such knowledge
may be useful in developing new products, processes or services, or in bringing
about a significant improvement to existing products, processes or services.

The term "pre-compétitive development activity" means . the translation of

industrial research findings into a plan, blueprint or design for new, modified or
improved products, processes or services whether intended for sale or use,
including the creation of a first prototype which would not be capable of

commercial use. It may further include the conceptual formulation and design of

products, processes or services alternatives and initial demonstration or pilot
projects, provided that these same projects cannot be converted or used for
industrial application or commercial exploitation. It does not include routine or
periodic alterations to existing products, pfoduction lines, manufacturing process,
services, and other on-going operations even though those alterations may
represent iinprovements. The provisions of this paragraph shall not apply to civil
aircraft (as defined in the 1979 Agreement-on Trade in Civil Aircraft, as amended,
or in any later Agreement amending or replacing such Agreement).

Subsidies to disadvantaged regions within the territory of the country of origin

and/or export, given pursuant to a general framework of regional development, and

which would be non-specific if the criteria laid down in paragraphs' 2 and 3 of this

“Article were applied to each eligible region concerned, shall not be subject to

countervailing measures provided that:

)

each disadvantaged region is a clearly designated contiguous geographical area
with a definable economic and administrative identity;

16
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(i)

(iii)

the region is considered as disadvantaged on the basis of neutral and objective

criteria, indicating that the region's difficulties arise out of more than temporary
circumstances; such criteria must be clearly spelled out in law, regulation, or other
official document, so as to be capable of verification;

the criteria include a measurement of economic development which shall be based
on at least one of the following factors:

- one of either income per capita or household income per capita, or GDP per
capita, which must not be above 85 per cent of the average for the territory
of the country of origin or export concerned;

- unemployment rate, which must be at least 110 per cent of the average for
the territory of the country of origin or export concerned;

as measured over a three-year period: such measurement, however, may be a

composite one and may include other factors.

For the purpose of this paragraph :

(a)

(b)

A "general framework of regional development" means that regional subsidy
programmes are part of an internally consistent and generally dpplicable regional
development policy and that regional development subsidies are not granted in
isolated geographical points having no, or virtually no influence on the
development of a region.

"Neutral and objective criteria" means criteria which do not favour certain regions
beyond what is appropriate for the elimination or reduction of regional disparities
within the framework of the regional development policy. In this regard, regional
subsidy programmes shall include ceilings on the amount of subsidy which can be
granted to
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9.

each subsidised project. Such ceilings must be differentiated according to the
different levels of development of eligible regions and must be expressed in terms
of investment costs or the cost of job creation. Within such ceilings, the
distribution of subsidy shall be sufficiently broad and even to avoid the
predominant use of a subsidy by, or the granting of disproportionately large
amounts of subsidy to, certain enterprises. This sub-paragraph shall be applied in
the light of the criteria set out in paragraphs 2 and 3 of this Article.

Subsidies to promote adaptation of existing facilities to new environmental

requirements imposed by law and/or regulations which result in greater constraints and

financial burden on firms, shall not be subject to countervailing measures, provided that

the subsidy:

@

(i)

(i)

(iv)

™)

is a one-time non-recurring measure; and
is limited to 20 per cent of the cost of adaptation; and

does not cover the cost of replacing and operating the subsidised investment,
which must be fully borne by firms; and

is directly linked to and proportionate to a firm's planned reduction of nuisances
and pollution, and does not cover any manufacturing cost savings which may be
achieved; and

is available to all firms which can adopt the new equipment and/or production
processes.

For the purpose of this paragraph the term "existing facilities" means facilities having

been in operation for at least two years at the time when new.environmental

requirements are imposed.
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Article 4
Calculation of the amount of the countervailable subsidy
A. PRINCIPLE

1. The amount of countervailable subsidies, for the purpose of this Regulation, shall
be calculated in terms of the benefit conferred to the recipient which is found to exist
during the investigation period for subsidisation. Normally this period shall be the most
recent accounting year of the beneficiary, but may be any other period of at least six
~ months prior to the initiation of the investigation for which reliable financial and other
relevant data are available. \

B. CALCULATION OF BENEFIT TO THE RECIPIENT

2. As regards the calculation of benefit to the recipient, the following rules shall
apply: ‘

(a) Government provision of equity capital shall not be considered as conferring

a benefit, unless the investment can be regarded as inconsistent with the
usual investment practice (including for the provision of risk capital) of
private investors in the territory of the country of origin and/or export.

(b) A loan by a government shall not be considered as conferring a benefit,
unless there is a difference between the amount that the firm receiving the
loan pays on the government loan and the amount that the firm would pay
for a comparable commercial loan which the firm could ’actualiy obtain on
the market. In this case the benefit shall be the difference between the two
amounts.
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(¢) A loan guarantee by a government shall not be considered as conferring a
benefit, unless there is a difference between the amount that the firm
receiving the guarantee pays on a loan guaranteed by the government and
the amount that the firm would pay for a comparable commercial loan
absent the government guarantee. In this case the benefit shall be the
difference between these two amounts adjusted for any differences in fees.

(d) The provision of goods or services or purchases of goods by a government
shall not be considered as conferring a benefit unless the provision is made
for less than adequate remuneration, or the purchase is made for more than
adequate remuneration. The adequacy of remuneration shall be determined
in relation to prevailing market conditions for the good or service in
question in the country of provision or purchase (including price, quality,
availability, marketability, transportation and other conditions of purchase
or sale). ‘

C. GENERAL PROVISIONS ON CALCULATION

3. The amount of countervailable subsidies shall be determined according to the
following provisions

(@) The amount of the countervailable subsidies shall be determined per unit of
the subsidised product exported to the Community.

(b) In establishing this amount the following elements may be deducted from
the total subsidy: s

(i) any application fee, or other costs necessarily incurred in order to
qualify for, or to obtain, the subsidy;
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(it) export taxes, duties or other charges levied on the export of the
product to the Community specifically intended to offset the subsidy.

Where an interested party claims a deduction, it must prove that the claim is
justified.

Where the subsidy is not granted by reference to the quantities

manufactured, produced, exported or transported, the amount of
countervailable subsidy shall be determined by allocating the value of the
total subsidy, as appropriate, over the level of production, sales or exports of
the products concerned during the investigation period for subsidisation.

Where the subsidy can be linked to the acquisition or future acquisition of
fixed assets, the amount of the countervailable subsidy shall be calculated
by spreading the subsidy across a period which reflects the normal
depreciation of such assets in the industry concerned. The amount so
calculated which is attributable to the investigation period, including that
which derives from fixed assets acquired before this period, shall be
allocated as described in sub-paragraph 3(c).

Where the assets are non-depreciating, the subsidy shall be valued as an
interest-free loan, and be treated in accordance with paragraph 2(b) of this
Article.

Where a subsidy cannot be linked to the acduisition of fixed assets, the
amount of the benefit received during the investigation period shall in
principle be attributed to this period, and allocated as described in sub-
péragraph 3(c), unless special circumstances arise justifying attribution over
a different périod.
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Article 5
Determination of Injury

1. Under this Regulation, the term "injury" shall, unless otherwise specified, be

“taken to mean material injury to the Community industry, threat of material injury to the
Community industry or material retardation of the establishment of such an industry,
and shall be interpreted in accordance with the provisions of this Article.

2. A determination of injury shall be based on positive evidence and involve an

- objective examination of both (a) the volume of the subsidised imports and the effect of
the subsidised imports on prices in the Community market for like products, and (b) the
consequent impact of these imports on the Community industry.

3. With regard to the volume of the subsidised imports, consideration shall be given

as to whether there has been a significant increase in subsidised imports, either in

absolute terms or relative to production or consumption in the Community. With regard
to the effect of the subsidised imports on prices, consideration shall be given as to
whether there has been a significant price undercutting by the subsidised imports as
compared with the price of a like product of the Community, or whether the effect of
such imports is otherwise to depress prices to a significant degree or prevent price
increases, which otherwise would have occurred, to a significant degree. No one or
several of these factors can necessarily give decisive guidance.

4.  Where imports of a product from more than dne‘country are simultaneously
subject to countervailing duty investigations, the effects of such imports shall be
cumulatively assessed only if it is determined that (1) the amount of countervailable

subsidies established in ~ relation
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to the imports from each country is more than de minimis-as defined in paragraph 3 of
Article 11 and that the volume of imports from each country is not negligible and (2) a
cumulative assessment of the effects of the imports is appropriate in light of the
conditions of competition between imported products and the conditions of competition
between the imported products and the like Community product.

5. The examination of the impact of the subsidised imports on the Community
industry concerned shall include an evaluation of all relevant economic factors and
indices having a bearing on the state of the industry, including: the fact that an industry
is still in the process of recovering from the effects of past subsidisation or dumping, the
magnitude of the amount of countervailable subsidies, actual and potential decline in
sales, profits, output, market share, productivity, return on investments, utilisation of
capaéity; factors affecting Community prices; actual and potential negative effects on
cash flow, inventories, employment, wages, growth, ability to raise capital or
investments and, in the case of agriculture, whether there has been an increased burden
on Government support programmes. This list is not exhaustive, nor can one or several
of these factors hecessarily give decisive guidance. '

6. It must be demonstrated, from all the relevant evidence presented in relation to
paragraph 2, that the subsidised imports are causing injury within the meaning of this

Regulation. Specifically, this shall entail a demonstration that the volume and/or price

levels identified under paragraph 3 are responsible for an impact on the Community
industry as provided for in paragraph 5, and that this impact exists to a degree which
enables it to be classified as material.

7. Known factors other than the subsidised imports which at the same time are
injuring the Community industry shall also be examined to ensure that injury caused by
these other factors is not attributed to the subsidised imports under paragraph 6. Factors
which may be considered in this respect include, inter alia, the volume and prices of
non-subsidised imports, contraction in demand or changes in the patterns of
consumption, trade restrictive practices of and competition between the foreign and

Community producers, developments in technology and the export performance and

productivity of the Community industry.
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8.  The effect of the subsidised imports shall be assessed in relation to the production
of the Community industry of the like product when available data permit the separate

identification of that production on the basis of such criteria as the production process, -

producers' sales and profits. If such separate identification of that production is not
possible, the effects of the subsidised imports shall be assessed by the examination of
the production of the narrowest group or range of products, which includes the like
product, for which the necessary information can be provided.

9. A determination of a threat of material injury shall be based on facts and not
merely on allegation, conjecture or remote possibility. The change in circumstances
which would create a situation in which the subsidy would cause injury must be clearly
foreseen and imminent.

10. In making a determination regarding the existence of a threat of material injury,
consideration should be given to, inter alia, such factors as:

(i) the nature of the subsidy or subsidies in question and the trade effects likely
to arise therefrom,;

(ii) a significant rate of increase of subsidised imports into the Community
market indicating the likelihood of substantially increased imports;

(iii) sufficient freely‘ disposable or an imminent, substantial increase in capacity
of the exporter indicating the likelihood of substantially increased
subsidised exports to the Community market, taking into account the
availability of other export markets to absorb any additional exports;

(iv) whether imports are entering at prices that would, to a significant degree,

depress prices or prevent price increases which otherwise would have

occurred, and would likely increase demand for further imports; and
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(v) inventories of the product being investigated.

11.  No one of the factors listed above by itself can necessarily give decisive guidance
but the totality of the factors considered must lead to the conclusion that further
subsidised exports are imminent and that, unless protective action is taken, material

injury would occur.
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Article 6

Definition of Community Industry

1. For the purposes of this Regulation, the term "Community industry” shall be
interpreted as referring to the Community producers as a whole of the like product or to

those of them whose collective output of the products constitutes a major proportion, as
defined in paragraph 8 of Article 7, of the total Community production of those
products, except that

®

(i)

when producers are related to the exporters or importers or are themselves

importers of the allegedly subsidised product, the term "the Community
industry" may be interpreted as referring to the rest of the producers;

in exceptional circumstances the territory of the Community may, for the
production in question, be divided into two or more competitive markets
and the producers within each market may be regarded as a separate
industry if (a) the producers within such market sell all or almost all of their

production of the product in question in that market, and (b) the demand in-

that market is not to any substantial degree supplied by producers of the
product in question located elsewhere in the Community. In such
circumstances, injury may be found to exist even where a major proportion

~ of the total Community industry is not injured, provided there is a

concentration of subsidised imports into such an isolated market and
provided further that the subsidised imports are causing injury to the
producers of all or almost all of the production within such market.

2. For the purpose of paragraph 1, producers shall be considered to be related to

exporters or importers only if (a) one of them directly or indirectly controls the other; or

(b) both of them are directly or indirectly controlled by a thlrd person; or (c) together

they directly or indirectly control a third person, provided that there are grounds for

believing

or suspecting
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- that the effect of the relationship is such as to cause the producer concerned to behave

differently from non-related producers. For the purpose of this paragraph, one shall be

deemed to control another when the former is legally or operationally in a position to
exercise restraint or direction over the latter.

3. Where the Community industry has been interpreted as referring to the producers
in a certain region, the exporters or the Government granting countervailable subsidies
shall be given an'opportunity to offer undertakings pursuant to Article 10 in respect of
the region concerned. If an adequate undertaking is not offered promptly or the
situations set out in paragraphs 9 and 10 of Article 10 apply, a provisional or definitive
countervailing duty may be imposed in respect of the Community as a whole. In such
cases the duties may', if practicable, be limited to specific products or exporters.

4.  The provisions of paragraph 8 of Article 5 shall apply to this Article.
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Article 7
Initiation of proceedings

1.  Except as provided for in paragraph 10 of this Article, an investigation to
determine the existence, degree and effect of any alleged subsidy shall be initiated upon
a written complaint by any natural or legal person, or any association not having legal
personality, acting on behalf of the Community industry.

(i) The complaint may be submitted to the Commission, or a Member State,
which shall forward it to the Commission. The Commission shall send
Member States a copy of any complaint it receives. The complaint shall be
deemed to have been lodged on the first working day following its delivery
to the Commission by registered mail or the issuing of an acknowledgement
of receipt by the Commission. '

(i) Where, in the absence of any complaint, a Member State is in possession of
sufficient evidence of subsidisation and of injury resulting therefrom for the
Community industry, it shall immediately communicate such evidence to
the Commission.

- 2. A complaint under paragraph 1 shall include sufficient evidence of the existence
of countervailable subsidies (including, if possible, of their amount), injury and a causal
link between the allegedly subsidised imports and the alleged injury. The complaint
shall contain such information as is reasonably available to the complainant on the
following: '

(i) identity of the complainant and a description of the volume and value of the
Community production of the like product by the complainant. Where a
written complaint is made on behalf of the Community industry, the
complaint shall identify the industry on behalf of which the complaint is

made by a - list of all
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known Community producefs of the like product (or associations of
Community producers of the like product) and, to the extent possible, a
description of the volume and value of Community production of the like
product accounted for by such producers;

(ii) a complete description of the allegedly subsidised product, the names of the
country or countries of origin and/or export in question, the identity of each
known exporter or foreign producer and a list of known persons importing
the product in question;

(iii) evidence with regard to the existence, amount, nature and countervailability
g of the subsidies in question;

(iv) information on the evolution of the volume of the allegedly subsidised
imports, the effect of these imports on prices of the like product in the
Community market and the consequent impact of the imports on the
Community industry, as demonstrated by relevant factors and indices
having a bearing on the state of the Community industry, such as those
listed in paragraphs 3 and 5 of Article 5.

3.  The Commission shall, to the degree possible, examine the accuracy and adequacy
of the evidence provided in the complaint to determine whether there is sufficient
evidence to justify the initiation of an investigation.

4. An investigatidn may be initiated in order to determine whether or not the alleged
subsidies are specific within the meaning of paragraphs 2 and 3 of Article 3 of this
Regulation.

2l

5. Aninvestigation may also be initiated in respect of subsidies non-countervailable

according to paragraphs 7, 8 or 9 of Article 3 in order to determine whether or not the
conditions laid down in those paragraphs have been met.
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6.  If a subsidy is granted pursuant to a subsidy programme which has been notified
in advance of its implementation to the WTO Committee on Subsidies and
Countervailihg Measures in accordance with the provisions of Article 8 of the Subsidies
Agreement, and in respect of which the Committee has failed to determine that the
relevant conditions laid down in Article 8 of the Subsidies Agreement have not been
met, an investigation shall not be initiated in respect of a subsidy granted pursuant to
such a programme, unless a violation of Article 8 of the Subsidies Agreement has been
ascertained by the competent WTO Dispute Settlement Body or through arbitration as
provided in paragraph 5 of Article 8 of the Subsidies Agreement.

7.  An investigation may also be initiated in respect of measures of the type listed in
Annex IV to this Regulation, to the extent that they contain an element of subsidy as
defined by Article 2, in order to determine whether the measures in question fully
conform to the provisions of Annex IV.

8.  An investigation shall not be initiated pursuant to paragraph 1 unless it has been
determined, on the basis of an examination of the degree of support for, or opposition
to, the complaint expressed by Community producers of the like product, that the
complaint has been made by or on behalf of the Community industry. The complaint
shall be considered to have been made "by or on behalf of the Community industry" if it
is supported by those Community producers whose collective output constitutes more
than 50 per cent of the total production of the like product produced by that portion of
the Comniunity industry expressing either support for or opposition to the complaint.
However, no investigation shall be initiated when Community producers expressly
supporting the complaint account for less than 25 per cent of total production of the like
product produced by the Community industry.
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9. The Commission shall avoid, unless a decision has been made to initiate an
investigation, any publicising of the complaint for the initiation of an investigation.
However, as soon as possible after the receipt of a properl); documented complaint
under this Article, and in any event before the initiation of an investigation, the
Commission shall notify the Government of the country of origin and/or export
concerned, and this Government shall be invited for consultations with the aim of
clarifying the situation as to matters referred to in Paragraph 2 above and aniving at a
mutually agreed solution.

10. If in special circumstances, the Commission decides to initiate an investigation
without having received a written complaint 'by or on behalf of the Community industry
for the initiation of such investigation, this shall be done on the basis of sufficient
evidence of the existence of countervailable subsidies, injury and causal link, as
described in paragraph 2, to justify the initiation of an investigation.

11. The evidence of both subsidies and injury shall be considered simultaneously in
the decision whether or not to initiate an investigation. A complaint shall be rejected
where there is insufficient evidence of either countervallable subsidies or of injury to
justify proceedmg with the case.

12. The complaint may be withdrawn prior to initiation, in which case it shall be
considered not have been lodged.

13. Where, after consultation, it is apparent that there is sufficient evidence to justify
initiating prOceedings the Commission shall initiate proceedings within one month of
the lodging of the complaint and publish a notice in the Official Journal of the
European Communities. Where insufficient evidence has been presented, the
complainant shall, after consultation, be so informed within one month of the date on
which the complaint is lodged with the Commission.
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14. The notice of initiation of the proceeding shall announce the initiation of an
investigation, indicate the product and countries concerned, give a summary of the
information received and provide that all relevant information is to be communicated to
the Commission; it shall state the periods within which interested parties may make
themselves known, present their views in writing and submit information, if such views
and information are to be taken into account during the investigation; it shall also state
the period within which interested parties may apply to be heard by the Commission in
accordance with paragraph 5 of Article 8.

15. The Commission shall advise the exporters and importers known to it to be
concerned, as well as the Government of the country of origin and/or export and the
complainants, of the initiation of the proceedings and, with due regard to the protection
of confidential information, provide the full text of the written complaint received under
paragraph 1 to the known 'exporters, and to the authorities of the country of origin
and/or export, and make it available, upon request, to other interested parties involved.
Where the number. of exporters involved is particularly high, the full text of the written

complaint should instead be provided only to the authorities of the country of origin -

and/or export or to the relevant trade association.

16. A countervailing duty investigation shall not hinder the procedures of customs
clearance.
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Article 8
‘The investigation: information and procedure

1.  Following the initiation of the proceedings, the Commission, acting in co-
operation with the Member States, shall commence an investigation at Community
level. Such investigation shall cover both subsidisation and injury and these shall be
investigated simultaneously. For the purpose of a representative finding, an
investigation period shall be selected which, in the case of subsidisation, shall normally
cover the investigation period provided for in paragraph 1 of Article 4. Information

relating to a period subsequent to the investigation period shall, normally, not be taken

into account.

2.  Parties receiving questionnaires used in a countervailing duty investigation shall
be given at least thirty days for reply. The time-limit for exporters shall be counted from
the date of receipt of the questionnaire, which for this plirpose shall be deemed to have
been received one week from the day on which it was sent to the respondent or
transmitted to the appropriate diplomatic representative of the country of origin and/or
export. An extension to the thirty day period may be granted, taking due account of the
time limits of the investigation and provided the party glves a good reason, in terms of
its particular circumstances, for such extension.

3. The Commission may request Member States to supply information, and Member
States shall take whatever steps are necessary in order to give effect to such requests.
They shall send to the Commission the information requested together with the results
of all inspections, checks or investigaﬁons carried out. Where this information is of
general interest or where its transmission has been requested by a Member State, the
Commission shall forward it to the Member States, provided it is not confidential, in
which case a non-confidential summary shall be forwarded.
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4.  The Commission may request Member States to carry out all necessary checks
and inspections, particularly amongst importers, traders and Community producers, and
to carry outrinvestigations in third countries, provided the firms concerned give their
consent and the government of the cbuntry in question has been officially notified and

raises no objection. Member States shall take whatever steps are necessary in order to-

give effect to such requests from the Commission. Officials of the Commission shall be
authorised, if the Commission or a Member State so requests, to assist the officials of
Member States in carrying out their duties.

5. The interested parties, which have made themselves known in accordance with
paragraph 14 of Article 7, may be heard if they have, within the period prescribed in the
notice published in the Official Journal of the European Communities, made a written
request for a hearing showing that they are an interested party likely to be affected by
the result of the proceedings and that there are particular reasons why they should be
heard.

6.  Opportunities shall, on request, be provided: for the importers, exporters and the

complainants, which have made themselves known in accordance with paragraph 14 of

Article 7, and the Government of the country of origin and/or export, to meet those
parties with adverse interests, so that opposing views may be presented and rebuttal
arguments offered. Provision of such opportunities must take account of the need to
preserve confidentiality and of the convenience to the parties. There shall be no
obligation on any party to attend a meeting, and failure to do so shall not be prejudicial
to that party's case. Oral information provided under this Paragraph shall be taken into
account by the Commission in so far as it is subsequently reproduced in writing.

7. The complainants, the Government of the country of origin and/or export,
importers, exj)orters, users and consumer organisations, which have made themselves
known in accordance with paragraph 14 of Article 7, may, upon written request, inspect
all information made available to the Commission by any party to an investigation, as
distinct from : internal
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documents prepared by the authorities of the Community or its Member States,
provided that it is relevant to the defence of their interests and not confidential within
‘the mearﬁng of Article 20, and that it is used in the investigation. Such parties may
respond to such information and their comments may be taken into consideration, to the
extent that they are sufficiently substantiated in the response.

8. Excépt in circumstances provided for in Article 19, the information supplied by
interested parties and upon which findings are based, shall be examined for accuracy to
the degree possible. ’

9. Investigations shall, except in special circumstances, be concluded within one
year, and in no case more than 18 months, after their initiation.

10. Throughout the investigation, the Commission shall afford the Government of the

. country of origin and/or export a reasonable opportunity to continue consultations, with
a view to clarifying the factual situation and arriving at a mutually agreed solution.
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Article 9
Provisional measures

1. Provisional measures may be applied if proceedings have been initiated in
accordance with the provisions of Article 7, a public notice has been given to that effect
and interested parties have been given adequate opportunities to submit information and
make comments in accordance with paragraph 14 of Article 7, a provisional affirmative
determination has been made that the imported product benefits from countervailable
subsidies and of consequent injury to the Community industry, and the Community
interest calls for intervention to prevent such injury. The provisional measures shall be
imposed no sooner than 60 days from the initiation of the proceedings but no later than
nine months from the initiation of the proceedings. |

2. The amount of the provisional countervailing duty shall not exceed the total
amount of countervailable subsidies as provisionally established but it should be less
than this amount, if such lesser duty would be adequate to remove the injury to the
Community industry.

. 3. Provisional measures shall take the form of a security and the release of the
products concerned for free circulation in the Community shall be conditional upon the
provision of such security.

4. The Commission shall take provisional action after consultation or, in cases of
extreme urgency, after informing the Member States. In this latter case, consultations
shall take place 10 days, at the latest, after notification to the Member States of the
action taken by the Commission.

5.  Where a Member State requests immediate intervention by the Commission and
the conditions of paragraph 1 of Article 9 are met, the Commission shall, within a
maximum of five working days of receipt of the request, decide whether a provisional
countervailing duty should be imposed.
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6. The Commission shall forthwith inform the Council and the Member States of any
decision taken under this Article. The Council, acting by qualified majority, may decide
differently. 4

7.  Provisional countervailing duties shall have a maximum period of validity‘of four
months.
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Article 10
Undertakings

1.  Investigations may be terminated without the imposition of provisional or
definitive duties upon acceptance of satisfactory voluntary undertakings under which.

(i) the Government of the country of origin and/or export agrees to eliminate or
limit the subsidy or take other measures concerning its effects; or

(i1) any exporter undertakes to revise its prices or to cease exports to the area in
question as long as such exports benefit from countervailable subsidies, so
‘that the Commiission, after consultation, is satisfied that the injurious effect

of the subsidies is eliminated. Price increases under such undertakings shall ..

not be higher than necessary to offset the amount of countervailable
subsidies, and should be less than the amount of countervailable subsidies if
such increases would be adequate to remove the injury to the Community
industry.

2. Undertakings may be suggested by the Commission, but no Government or
exporter shall be obliged to enter into such an undertaking. The fact that Governments
or exporters do not offer such undertakings, or do not accept an invitation to do so, shall
in no way prejudice the consideration of the case. However, it may be determined that a
threat of injury is more likely to be realised if the subsidised imports continue.
Undertakings shall not be sought or accepted from Governments or exporters unless a
provisional affirmative determination of subsidisation and injury caused by such
subsidisation has been made. Save in exceptional circumstances, undertakings may not
be offered later than the end of the period during which representations may be made
under Paragraph 5 of Article 21.
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3. Undertakings offered need not be accepted if their acceptance is considered
impractical, for example, if the number of actual or potential exporters is too great, or

for other reasons, including reasons of general policy. The exporter and/or the

Government of the country of origin and/or export concerned may be provided with the
basis on which it is intended to propose the rejection of the offer of an undertaking and
may be given an opportunity to make comments thereon. The reasons for rejection shall
be set out in the definitive decision.

4.,  Parties which offer an undertaking shall be required to provide a non-confidential
version of such undertaking, so that it may be made available to interested parties to the
investigation.

5. Where undertakings are, after consultation, accepted, and there is no objection
raised within the Advisory Committee, the investigation shall be terminated. In all other
cases, the Commission shall submit to the Council forthwith a report on the results of
the consultation, together with a proposal that the proceedings be terminated. The
proceedings shall stand terminated if, within one month, the Council, acting ,by'qualiﬁed
majority, has not decided otherwise.

6. | If the undertakings are accepted, the investigation of subsidisation and injury shall
normally be completed. In such a case, if a negative determination of subsidisation or
injury is made, the undertaking shall automatically lapse except in cases where such a
determination is due in large part to the existence of an undertaking. In such cases, the
authorities may require that an undertaking be maintained for a reasonable period. In

the event that an affirmative determination of subsidisation and injury is made, the

undertaking shall continue consistent with its terms and the provisions of this
Regulation.

7. The Commission shall require any Government or exporter ffom whom
undertakings have been accepted to provide, periodically, information relevant to the
fulfilment of such undertaking, and to permit verification of pertinent data. Non-
compliance with such requirements shall be construed as a violation of the undertaking.

~
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8.  Where undertakings are accepted from certain exporters during the course of an
investigation, they shall, for the purpose of Article 13, deemed to take effect from the
date on which the investigation is concluded for the country of origin and/or export.

9. In case of violation or withdrawal of undertakings by any party , a definitive duty
shall be imposed in accordance with Article 11, on the basis of the facts established
within the context of the investigation which led to the undertaking, provided that such
investigation was concluded with a final determination on subsidisation and injury, and
the exporter concerned, or the Government of the country of origin and/or export,
except in the case of withdrawal of undertakings by the exporter or such Government,
has been given an opportunity to comment.

10. A provisional duty may, after consultation, be imposed in accordance with Article
9 on the basis of the best information available, where there is reason to believe that an
- undertaking is being violated, or in case of violation or withdrawal of undertakings
where the investigation which led to the undertaking was not concluded.
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. Article 11
Termination without measures and imposition of definitive duties

1. Where the complaint is be withdrawn, proceedings may be terminated unless such
termination would not be in the Community interest.

2. Where, after consultation, protective measures are unnecessary and there is no
objection raised within the Advisory Committee, the investigation or proceedings shall be
terminated. In all other cases, the Commission shall submit to the Council forthwith a
report on the results of the consultation, together with a proposal that the proceedings be
terminated. The proceedings shall stand terminated if, within one month, the Council,
acting by a qualified majority, has not decided otherwise. |

3. Subject to and in accordance with the provisions of paragraphs 4 and 5 below,
there shall be immediate termination of the proceedings where it is determined that the
amount of countervailable subsidies is -de minimis, or where the volume of subsidised
imports, actual or potential, or the injury, is negligible.

4. With regard to investigations concerning imports from developing countries, the
volume of subsidised imports shall be considered negligible if it represents less than 4 per

cent of the total imports of the like product in the Community, unless imports from

developing countries whose individual shares of total imports represent less than 4 per
cent collectively account for more than 9 per cent of the total imports of the like product
in the Community.
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5. For the same investigations, the amount of the countervailable subsidies shall be

considered to be de minimis if such amount is less than 1 per cent ad valorem, except
that ‘

(a) as regards investigations concerning imports from developiné countries the
de minimis threshold shall be 2% ad valorem; and

'(b)  for those developing countries Members of the WTO referred to in Annex
VII of the Subsidies Agreement as well as for developing countries
Members of the WTO which have completely eliminated export subsidies as
defined in paragraph 4(a) of Article 3 of this Regulation, the de minimis
subsidy threshold shall be 3 per cent ad valorem; where the application of
this provision depends on the elimination of export subsidies, it shall apply
from the date that the elimination of export subsidies is notified to the WTO
Committee on Subsidies and Countervailing Measures, and for so long as
exporf subsidies are not granted by the developing country concerned; this

provision shall expire eight years from the date of entry into force of the

WTO Agreement;

provided that it is only the investigation that shall be terminated where the amount of
the countervailable subsidies is below the relevant de minimis level for individual
exporters and they shall remain subject to the proceedings and may be re-investigated in
any subsequent review carried out for the country concerned under Article 13.

6. Where the facts as finally established show the existence of countervailable

subsidies and injury caused thereby, and the Community interest calls for intervention’

in accordance with Article 22, a definitive countervailing duty shall be imposed by the
Council, acting by simple majority on a proposal submitted by the Commission after
consultation of the Advisory Committee, unless the subsidy or subsidies are withdrawn

or it has been demonstrated that the subsidies no longer confer any benefit to the

exporters involved. Where provisional duties are in force, a proposal for definitive
action shall be submitted to the Council not later than one month before the expiry of
such duties. The amount of the countervailing duty shall not exceed the amount of
countervailable subsidies from which the exporters have been found to benefit,
established under this Regulation, but should be less than the total amount of
countervailable subsidies, if such lesser duty would be adequate to remove the injury to
the Community industry.
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7. A countervailing duty shall be imposed in the appropriate amounts in each case,
on a non-discriminatory basis, on imports of a product from all sources found to benefit
from countervailable subsidies and causing injury, except as to imports from those
sources from which undertakings under the terms of this Regulation have been éccepted.
The Regulation shall specify the duty for each supplier, or, if that is impracticable, the
supplying country concerned. ‘

8. When the Commission has limited its examination in accordance with Article 18,
any countervailing duty applied to imports from exporters or producers which have
made themselves known in accordance with Article 18 but were not included in the
examination shall not exceed the weighted average amount of countervailable subsidies
established for the parties in the sample. For the purpose of this paragraph, the
Commission shall disregard any zero and de minimis amounts of countervailable
subsidies, and amounts of countervailable subsidies established under the circumstances

6o

referred to in Article 19. The authorities shall apply individual duties to imports from

any exporter or producer which is granted individual treatment, as provided for in
Article 18.
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Article 12
Retroactivity

1. Provisional measures and definitive countervailing duties shall only be applied to
products which enter for consumption after the time when the decision taken under
Paragraph 1 of Article 9 and Paragraph 7 of Article 11, respectively, enters into force,
subject to the exceptions set out in this Regulation. ‘

2.  Where a provisional duty has been applied and the facts as finally established
show the existence of countervailable subsidies and injury, the Council shall decide,
irrespective of whether a definitive cbuntervailing duty is to be imposed, what
proportion of the provisional duty is to be definitively collected. For this purpose,
'injury’ shall not include material retardation of the establishment of a Community
industry, nor threat of material injury, except where it is found that this would, in the

absence of provisional measures, have developed into material injury. In all other cases
| involving such threat or retardation, any provisional amounts shall be released and
definitive duties can only be imposed from the date that a final determination of threat
or material retardation is made. '

3. If the definitive countervailing duty is higher than the provisional duty, the
difference shall not be collected. If the definitive duty is lower than the provisional duty,
the duty shall be recalculated. Where a final determination is negative, the provisional
duty shall not be confirmed.
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4. A definitive countervailing duty may be levied on products which were entered
for consumption not more than 90 days prior to the date of application of provisional
measures but not prior to the initiation of the investigation, provided that the imports
have been registered in accordance with paragraph 5 of Article 15, the importers
concerned have been given an opportunity to comment by the Commission, and that it is
found that: |

(i) there exist critical circumstances where for the subsidised product in
question injury which is difficult to repair is caused by massive imports in a
relatively short period of a product benefiting from ecountervailable
subsidies under the terms of this Regulation; and,

22

(ii)  where it is deemed necessary, in order to preclude the recurrence of such '

.Injury, to assess countervailing duties retroactively on those imports.

5. In cases of violation or withdrawal of undertakings, definitive duties may be

levied in accordance with this. Regulation on goods entered for consumption not more

“than ninety days before the application of provisional measures, provided than the
imports have been registered in accordance with paragraph 5 of Article 15, and that any
such retroactive assessment shall not apply to imports entered before the violation or
withdrawal of the undertaking.
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Article 13
Duration, reviews and refunds

1. A countervailing measure shall remain in force only as long as and to the extent
necessary to counteract the countervailable subsidies which are causirg injury.

A. Expiry reviews

2. A definitive countervailing measure shall expire five years from its imposition or
five years from the date of the most recent review which has covered both subsidisation
and injury, unless it is determined in a review that the expiry would be likely to lead to
continuation or recurrence of subsidisation and injury. Such an expiry review shall be
initiated on the initiative of the Commission, or upon a request made by or on behalf of
the Community producers and the measure shall remain in force pending the outcome of
- suchreview.

3.  An expiry review shall by initiated where the request contains sufficient evidence

that the removal of measures would be likely to result in a continuation or recurrence of .

subsidisation and injury. Such a likelihood may, for example, be indicated by evidence
of continued subsidisation and injury or evidence that the removal of injury is partly or
solely due to the existence of measures or evidence that the circumstances of the
exporters, or market conditions, are such that they would indicate the likelihood of
further injurious subsidisation.

4. In carrying out investigations under this section, the exporters, importers, the
Government of the country of origin and/or export and the complainants shall be
provided with the opportunity to amplify, rebut or comment on the matters set out in the
review request and conclusions shall be reached with due account taken of 'all relevant
and duly supported evidence presented in relation to the question of whether the
removal of measures would be likely, or unlikely, to lead to the continuation or
recurrence of subsidisation and injury.
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5. Under this section, a notice of impending expiry shall be published in the Official
Journal of the European Communities at an appropriate time as defined in this
paragraph in the final year of the period of application of the measures. Thereafter, the
Community producers shall, no later than three months before the end of the five year
period, be entitled to lodge a review request in accordance with paragraph 3. A notice
announcing the actual expiry of measures under this section shall also be published.

- B. Interim reviews

6. . The need for the continued imposition of measures may also be reviewed, where
warranted on the initiative of the Commission or at the request of a Member State or,
provided that a reasonable period of time of at least 1 year has elapsed since the
imposition of the definitive measure, upon a request by any exporter, importer or the
Community producers or the Government of the country of origin and/or export which
contains sufficient evidence substantiating the need for such an interim review.

7.  An interim review shall be initiated where the request contains sufficient evidence
that the continued imposition of the measure is no longer necessary to offset the
countervailable subsidy and/or the injury would be unlikely to continue or recur if the
measure were removed or varied, or that the existing measure is not, or is no longer,

sufficient to counteract the countervailable subsidy which is causing injury.

8.. Where countervailing duties have been imposed in accordance with paragraph 7 of
Article 11, an interim review shall be initiated if the Community producers provide
sufficient evidence that the duties have led to no movement or insufficient movement of
resale prices of the imported product in the Community. If the investigation proves the
allegatibns to be correct, countervailing duties may be increased to achieve the price
increase required to remove injury, although the increased duty level shall not exceed
the amount of the countervailable subsidies.
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9.  In carrying out investigations under this section , the Commission may, inter alia,
consider whether the circumstances with regard to subsidisation and injury have
changed significantly, or whether existing measures are achieving the intended results in
removing the injury previously established in accordance with Article 5 of this
Regulation. In these respects, account shall be taken of all relevant and duly supported
evidence in the final determination.

C. Accelerated reviews

10. Any exporter whose exports are subject to a definitive countervailing duty but
who was not individually investigated during the original investigation for reasons other

than a refusal to co-operate with the Commission, shall be entitled, upon requesf, to an’

accelerated review in order that the Commission promptly establish an individual
countervailing duty rate for that exporter. Such a review shall be initiated after
consultation of the Advisory Committee and Community producers have been given an
opportunity to comment.

D. General provisions on reviews

11. The relevant provisions of Article 7 and Article 8, excluding those relating to time.

limits, shall apply to any review carried out under sections A, B and C of this Article.
Any such review shall be carried out expeditiously and shall normally be concluded
within twelve months of the date of initiation of the review.

12. Reviews under this Article shall be initiated by the Commission after consultation
of the Advisory Committee. Where warranted by reviews, measures shall be repealed or
maintained under section A, or repealed, maintained or amended under sections B and
C, by the Community institution responsible for their introduction. Where measures are
repealed for individual exporters, but not for the country as a whole, such exporters
shall remain subject to the proceedings and may be re-investigated in aﬂy subsequent
review carried out for that country under this Article.
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13. Where a review of measures under section B is in progress at the end of the period
of application of measures as defined in section A, the measures shall also be
investigated under the provisions of section A.

E. Refunds

14. Notwithstanding section A, an importer may request reimbursement of duties
collected where it is shown that the amount of countervailable subsidies, on the basis of
which duties were paid, has been eliminated, or reduced to a level which is below the
level of the duty in force.

15. In order to request a refund of countervailing duties, the importer shall submit an
application to the Commission. The application shall be submitted via the Member State
in the territory of which the products were released for free circulation and within six
months of the date on which the amount of the definitive duties to be levied was duly
determined by the competent authorities or of the date on which a decision was made
definitively to collect the amounts secured by way of provisional duty. Member States
shall forward the request to the Commission forthwith.

16. An application for refund shall only be considered to be duly supported by
evidence where it contains precise information on the amount of refund of
countervailing duties claimed and all customs documentation relating to the calculation
and payment of such amount. It shall also include evidence, for a representative period,
on the amount of countervailable subsidies for the exporter or producer to which the
duty applies. In cases where the importer is not associated to the exporter or producer
concerned ' and » such
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information is not immediately available or the exporter or producer is unwilling to
release it to the importer, the application shall contain a statement from the exporter or
producer that the amount of countervailable subsidies has been reduced or eliminated, as
specified in this Article, and that the relevant supporting evidence shall be provided to
the Commission. It shall be understood that where such evidence is not forthcoming
from the exporter or producer, within a reasonable period of time, the‘application shall
be rejected. ‘

17. The Commission shall, after consultation of the Advisory Committee, decide

- whether and to what extent the application should be granted or it may decide at any
time to initiate an interim review and the information and findings from such review,
carried out in accordance with the provisions applicable for such reviews, shall be used
to determine whether ahd to what extent a refund is justified. Refunds of duties shall
normally take place within 12 months, and in no case more than 18 months after the
date on which a request for a refund, duly supported by evidence, has been made by an
importer of the product subject to the countervailing duty. The payment of any refund
authorised shouid normally be made by Member States within 90 days of the above-
noted decision.

F. Final provision
18. In all review or refund investigations carried out under this Article, the
Commission shall apply, in so far as circumstances have not changed, the same

methodology as in the investigation which led to the duty, with due account taken of the
provisions set out in Article 4 and Article 18 of this Regulation. . |
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Article 14
Circumvention

1. Countervailing duties imposed under this Regulation may be extended to apply to
imports from third countries of like products, or parts thereof, when circumvention of
the measures in force is taking place. Circumvention shall be defined as a change in the
pattern of trade between third countries and the Community which stems from a
practice, process or work for which there is insufficient due cause or economic
justification, other than the imposition of the duty, and there is evidence that the
remedial effects of the duty are being undermined, in terms of the prices and/or
quantities of the assembled like product, and the imported like product and/or parts
thereof still benefit from the subsidy.

2.  Investigations shall be initiated under this Article where the request contains
sufficient evidence on the factors set out in paragraph 1. Initiations shall be made, after
consultation of the Advisory Committee, by Commission Regulation which shall also
instruct the customs authorities to make imports subject to registration in accordance
with Paragraph 5 of Article 15-or request guarantees.. Investigations shall be carried out
by the Commission, which may be assisted by customs authorities, and shall be
concluded within nine months. When the facts, as finally ascertained, justify the
extension of measures, this shall be done by the Council, acting by simple majority and
on a proposal from the Commission, from the date that registration was imposed under
Paragraph 5 of Article 15 or guarantees were requested. The relevant procedural
provisions of this Regulation with regard to initiations and the conduct of investigations
shall apply under this Article.

3. Products shall not be subject to registration under Paragraph 5 of Article 15 or
" measures where they are accompanied by a customs certificate declaring that the
~ importation of the goods does not constitute circumvention. These certificates may be
issued to importers, upon written application, by the authorities following authorisation
by a decision of the Commission after consultation of the Advisory Committee or the
decision of the Council imposing measures and they shall remain valid for the period,
and under the conditions, set down therein.
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4.  Nothing in this Article shall preclude the normal application of the provisions in

force concerning customs duties.
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Article 15
General provisions

1. Provisional or definitive countervailing duties shall be imposed by Regulation,
and collected by Member States in the form, at the rate specified and according to the
other criteria laid down in the Regulation imposing such duties. Such duties shall also
be collected independently of the customs duties, taxes and other charges normally
iinposed on imports. No product shall be subject to both anti-dumping and
countervailing duties to compensate for the same situation arising from dumping or
export subsidisation.

2.  Regulations imposing provisional or definitive countervailing duties, or
Regulations or Decisions accepting undertakings or terminating investigations or
proceedings, shall be ‘published in the Official Journal of the European Communities.
Such Regulatioris or Decisions shall contain, in particular, and with due regard to the
protection of confidential information the names of the exporters, if practical, or
countries involved, a description of the product and a summary the facts and
considerations relevant to the countervailable subsidies and injury determinations. In
each case, a copy of the Regulation or Decision shall be sent to known interested
parties. The provisions of this paragraph shall apply mutatis mutandis to reviews.

3.  Special provisions, in particular with regard to the common definition of the
concept of origin, as contained in Council Regulation (EEC) No 2913/92 of 12 October
1992, may be adopted in, or under, this Regulation. '

4. In the Community interest, measures imposed under this Regulation may, after
consultation of the Advisory Committee, be suspended by a decision of the Commission
for a period of up to one year because of a change in market conditions in the
Community ' : which
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makes the application of such measures ‘temporarily inappropriate, provided that the
Community industry has been given an opportunity to comment. The suspension may
be extended for a further period if the Council so decides, by simple majority, on a
proposal from the Commission. Measures may, at any time and after consultation, be re-
instated if the reason for suspension is no longer applicable. ‘

5. The Commission may, after consultation of the Advisory Committee, direct the
customs authorities to take the appropriate steps to register imports, so that measures
may subsequently be applied against these imports from the date of such registration.
Imports may be made subject to registration following a request from the Community
industry which contains sufficient evidence to justify such action. Registration shall be
introduced by Regulation which shall specify the purpose of the action and, if
appropriate, the estimated amount of possible future liability. Imports may not be made
subject to registration for a period longer than nine months.

6. Member States shall report to the Commission, on a monthly basis, the import

trade of products subject to investigation and subject to measures, and the amount of
duties collected under this Regulation. ’
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Article 16
Consultations

‘1. Any consultations provided for in this Regulation shall take place within an
Advisory Committee, which shall consist of reﬁresentatives of each Member State, with
a representative of the Commission as chairman. Consultations shall be held
immediately on request by a Member State or on the initiative of the Commission, and
in any event within a time frame which allows the time limits set by this Regulation to
be respected.

2. The Committee shall meet when convened by its chairman. He shall provide the
Member States, as promptly as possible, with all relevant information.

3.  Where necessary, consultation may be in writing only; in such case the
Commission shall notify the Member States and shall specify a period within which
they shall be entitled to express their opinions or to request an oral consultation, which
the chairman shall arrange, provided that such oral consultation can be held within a
time frame which allows the time limits set by this Regulation to be respected.

4, Consultatibn shall in particular cover:

(i) the existence of countervailable subsidies and the methods of establishing
their amount;

(ii) the existence and extent of injury;
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(iv)

133,

the causal link between the subsidised or dumped imports and injury;
the measures which, in the circumstances, are appropriate to prevent or

remedy the injury caused by the countervailable subsidies or the dumping
and the ways and means for putting such measures into effect.
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Article 17
Verification visits

1.  The Commission shall, where it considers it appropriate, carry out visits to
examine the records of importers, exporters, traders, agents, producers, trade
associations and organisations, to verify information provided on subsidisation and
injury. In the absence of a proper and timely reply, a verification visit may not be
carried out. '

2. The Commission may carry out investigations in third countries as required,
provided it obtains the agreement of the firms concerned, it notifies the representatives
of the government of the country in question and the latter does not object to the
investigation. As soon as the agreement of the firms concerned has been obtained the
Commission should notify the authorities of the country of origin and/or export of the
names and addresses of the firms to be visited and the dates agreed.

3. The firms concerned shall be advised on the nature of the information to be
verified during verification visits and of any further information which needs to be
provided during such visits, though this should not preclude requests to be made during
the verification for further details to be provided in the light of information obtained.

4. In investigations carried out under this paragraph, the Commission shall be
assisted by officials of those Member States who so request.
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Article 18
Sampling

1. In cases where the number of complainants, exporters or importers, types of
product or transactions is large, the investigation may be limited to a reasonable number
of parti€s, products or transactions by using sémples which are statistically valid on the
basis of information available to it at the time of the selection, or to the largest
representative volume of the production, sales or exports which can reasonably be
investigated within the time limit available.

2. The final selection of parties, types of products or transactions made under these
sémpling provisions shall rest with the Commission, though preference shall be given to
choosing a sample in consultation with, and with the consent of, the parties concerned,
providéd' such parties make themselves known and make sufficient information
available, within three weeks of ‘initiation, to enable a representative sample to be
chosen. '

3. | In cases where thelexamination has been limited in accordance with this Article,
an individual amount of countervailable subsidisation shall, nevertheless, be calculated
-for any exporter or producer not initially selected who submits the necessary
information within the time limits provided for in this Regulation, except where the
number of exporters or producers is so large that individual examinations would be
unduly burdensome and prevent the timely completion of the /investigation.

4.  Where it is decided to sample and there is a degree of non-co-operation by some
or all of the parties selected which is likely to materially affect the outcome of the
investigation, a new sample may be selected. However, if a material degree of non-co-
operatioh persiéts or there is insufficient time to select a new sample, the relevant
provisions of Article 19 shall apply.
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Article 19
Non-co-operation

1. In cases in which any interested party refuses access to, or otherwise does not

provide, necessary information within the time limits as provided for in this Regulation,

or significantly impedes the investigation, preliminary or final findings, affirmative or
" negative, may be made on the basis of the facts available. Where the it is found that ahy
interested party has supplied false or misleading information, the information shall be
disregarded and use may be made of the facts available. Interested parties should be
made aware of the consequences of non-co-operation. |

2. A lack of a computerised response shall not be deemed to constitute non-co-
operation provided that the interested party shows that presenting the response as
requested would result in an unreasonable extra burden or unreasonable additional cost.

3. Where the information presented by an interested party may fiot be ideal in all -

respects it should not be disregarded, provided that any deficiencies are not such as to
cause undue difficulty in arriving at a reasonably accurate finding and provided the
information is appropriately submitted in timely fashion, it is verifiable and the party
has acted to the best of its ability. ‘ ' '

4.  If evidence or information is not accepted, the supplying party should be informed
forthwith of the reasons thereof and have an opportunity to provfde further explanatiohs
within the time limit specified. If the explanations are considered unsatisfactory, the
reasons for rejection of such evidence or information should be disclosed and given in
any published findings.
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5.  If determinations, including those with respect to the amount of countervailable
subsidies , are based on the provisions of paragraph 1 of this Article, including the
information supplied in the complaint, it should, where practicable and with due regard
to the time limits of the investigation, be checked by reference to information from
other independent sources which may be available, such as published price lists, official
import statistics and customs returns, or information obtained from other interested
parties during the investigation.

6. If an interested party does not co-operate, or only co-operates partially, and thus

relevant information is being withheld, the result could be less favourable to the party
than if it had co-operated.
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Article 20
Confidentiality

1.  Any information which is.by nature confidential, (for example, because its
disclosure would be of significant competitive advantage to a competitor or because its
disclosure would have a significantly adverse effect upon a person supplying the
information or upon a person from whom he acquired the information) or which is
provided on a confidential basis by parties to an investigation shall, upon good cause
shown, be treated as such by the authorities.

2.  Interested parties providing confidential information shall be required to furnish
non-confidential summaries thereof. These summaries shall be in sufficient detail to
permit a reasonable understanding of the substance of the information submitted in
confidence. In exceptional circumstances, such parties may indicate that such
information is not susceptible of summary. In such exceptional circumstances, a
statement of the reasons why summarisation is not possible must be provided.

3. If it is considered that a request for confidentiality is not warranted and if the
supplier of the information is either unwilling to make the information available or to
authorise its disclosure in generalised or summary form, such information may be
disregarded unless it can be satisfactorily demonstrated from appropriate sources that
the information is correct. Requests for confidentiality should not be arbitrarily rejected.

4. This Article shall not preclude the disclosure of general information by the
Community authorities and in particular of the reasons on which decisions taken
pursuant to this Regulation are based, or disclosure of the evidence relied on by the
Community authorities is so far as necessary to explain those reasons in court
proceedings. Such disclosure must take into account the legitimate interest of the parties
concerned that their business or Governmental secrets should not be divulged.
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5. The Council, the Commission and the Member States, or the afficials of any of
these, shall not reveal any information received pursuant to this Regulation for which
confidential treatment has been requested by its supplier, without specific permission
from the supplier. Exchanges of information between the Commission and Member
States, any information relating to consultations made pursuant to Article 16 or
consultations described in Paragraph 9 of Article 7 and Paragraph 10 of Article 8, or any
internal documents prepared by the authorities of the Community or its Member States,
shall be not be divulged except as specifically provided for in this Regulation.

6. Information received pursuant to this Regulation shall be used only for the
purpose for which it was requested.
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Article 21

Disclosure
1. The complainan.ts, importers, exporters and representatives of the country or
origin and/or export may request disclosure of the details underlying the essential facts
and considerations, on the basis of which provisional measures have been imposed.
Requests for such disclosure shall be made in writing immediately following the
imposition of provisional measures and the disclosure shall be made in writing as soon
as possible thereafter. |

2.  The parties mentioned in paragraph 1, may request final disclosure of the essential
facts and considerations, on the basis of which it is intended to recommend the
imposition of definitive measures, or the termination of an investigation or proceedings
without. the imposition of measures, with particular attention being paid to the
disclosure of any facts or considerations which are different from those used for any
provisional measures. | |

3. Requests for final disclosure, as defined in paragraph 2, shall be addressed to the
Commission in writing and be received, in cases where a provisional duty has been
app]jed,'not later than one month after publication of the imposition of that duty. Where
a provisional duty has not been applied, parties shall be provided with an opportunity to
request final disclosure within time limits set by the Commission.

4.  Final disclosure shall be given in writing. It shall be made, with due regard paid to
the protection of business or Governmental secrets, as soon as possible, and normally,
not later than one month prior to a definitive decision or the submission by the
Commission of any proposal for final action pursuant to Article 11. Where the
Commission is not in a position to disclose certain facts or considerations at that time,
these shall be disclosed as soon as possible thereafter. Disclosure shall not prejudice any
subsequent decision which may be taken by the Commission or the Council, but where
such decision is based on any different facts and considerations, these shall be disclosed

as soon as possible.
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5. Representations made after final disclosure is given shall be taken into
consideration only if received within a period to be set by the Commission in each case,
which shall be at least 10 days, due consideration being given to the urgency of the
matter.
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Article 22
Community interest

1. Under this Regulation, a determination as to whether the Community interest calls
for intervention shall be based on an appreciation of all the various interests taken as a
whole, including the interests of the domestic industry and users and consumers, and a
determination under this Article shall only be made where all parties have been given
the opportunity to make their views known under paragraph 2. In such an examination,
the need to eliminate the trade distorting effects of injurious subsidisation and to restore
effective competition shall be given special consideration. Measures, as determined on
the basis of subsidization and injury found, may not be applied where the authorities, on
the basis of all the information submitted, can safely conclude that it is not in the
Community interest to apply such measures.

2. In order to provide a sound basis on which the authorities can take account of all
views and information in the decision on whether, or not, the imposition of measures is
in the Community interest, the complainants, importers, representative users and
representative consumer organisations may, within the time limits specified in the notice
of initiation of the countervailing duty investigation, make themselves known and
provide information to the Commission. Such information, or appropriate summaries
thereof, shall be made available to the other parties specified in this Article, and they
shall be entitled to respond to such information.

3. The parties which have acted in- conformity with paragraph 2 may request a
hearing. Such requests shall be made in writing, within the time limits set in paragraph
2, and shall set out the particular reasons, in terms of the Community interest, why they
should be heard.
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4.  The parties which have acted in conformity with paragraph 2 may provide
comments on the application of any provisional duties imposed. Such comments shall
be received within one month of the application of such measures if they are to be taken
into account and they, or appropriate summaries thereof, shall be made available to
other parties who shall be entitled to respond to such comments.

5.  The Commission shall examine the information which is properly submitted, and
the extent to which it is representative, and the results of such analysis, together with an
opiﬁion on its merits, shall be transmitted to the Advisory Committee. The balance of
views expressed in the Committee shall be taken into account by the Commission in any
proposal made under Article 11.

6.  The parties which have acted. in conformity with paragraph 2, may request the
facts and considerations on which final decisions are likely to be taken to be made
available to them. Such information shall be made available to the extent possible and
without prejudice to any subsequent decision taken by the Commission or the Council.

7.  Under this Article, information shall only: be taken into account where it is
supported by actual evidence which substantiates its validity.
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Article 23
Relationships between countervailing duty measures and multilateral remedies

If an imported product is made subject to any countermeasures imposed following
recourse to the dispute settlement procedures of the Subsidies Agreement, and such
measures are appropriate to remove the injury caused by the countervailable subsidies,
any countervailing duty imposed with regard to that product shall immediately be
suspended, or repealed, as appropriate.

Article 24
Final provisions

This Regulation shall not preclude the application of:

(i) any special rules laid down in agreements concluded between the Community and
Ihird countries;

(i) the Community Regulations in the agricultural sector and of Regulation (EEC) No
- 1059/69@ , (EEC) No 2730/75®) ; and (EEC) No 2783/75®) ; this Regulation shall
-operate by way of complement to those Regulations and in derogation from any

provisions thereof which preclude the application of anti-dumping or
countervailing duties; ' ‘

(iii) special measures, provided that such action does not run counter to obligations
under the GATT. '

4) O No L 141, 12.06.1969, p. 1.’
(5) 01 No L 281, 01.11.1975, p. 20.
(6) 01 No L 282, 01.11.1975, p. 104.
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Article 25
Repeal of existing legislation
Regulation (EEC) No 2423/88, as amended by Regulation (EC) No 521/94 and

Regulation (EC) No 522/94, is hereby repealed. References to the repealed Regulation
shall be construed as references to this Regulation.

Article 26
Entry into force
This Regulation shall enter into force on the date determined by a decision governing

the entry into force of the acts implementing the results of the Uruguay Round. It shall
apply to proceedings already initiated. However, the references to time limits for the

initiation of proceedings and the imposition of provisional duties shall only apply after a

date which the Council shall specify in a Decision to be adopted by a qualified majority
no later than 1 April 1995 on the basis of a Commission proposal to be submitted to the
‘Council once the necessary budgetary resources have been made available.

This Regulation shall be binding in its entirety and directly applicable in all Member
States.

Done at Brussels,
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ANNEX

ILLUSTRATIVE LIST OF EXPORT SUBSIDIES

(@ The provision by governments of direct subsidies to a firm or an industry

contingent upon export performance.

(b) Currency retention schemes or any similar practices which involve a bonus on
exports. ‘

(c) Internal transport and freight charges on export shipments, provided or mandated
by governments, on terms more favourable than for domestic shipments.

(d) The proviSion by governments or their agencies either directly or indirectly
through government-mandated schemes, of imported or domestic. products or services
for use in the production of exported goods, on terms or conditions more favourable
than for provision of like or directly competitive products or services for use in the
production of goods for domestic consumption, if (in the case of products) such terms or
conditions are more favourably than those commercially available(1) on world markets
to their exporters.

(1) The term "commercially available" means that the choice between domestic and imported products is
unrestricted and depends only on commercial considerations.
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(e) The full or partial exemption, remission, or deferral specifically related to exborts,
of direct taxes(2) or social welfare charges paid or payable by industrial or commercial
enterprises® .

(f) The allowance of special deductions directly related to exports or export
performance, over and above those granted in respect of production for domestic
consumption, in the calculation of the base on which direct taxes are charged.

(g) The exemption or remission, in respect of the production and distribution of
exported products, of indirect taxes(2) in excess of those levied in respect of the

production and distribution of like products when sold for domestic consumption.

(h) The exemption, remission or deferral of prior-stage cumulative indirect taxes (2)

on goods or services used in the production of exported products in excess of the
| exemption, remission or deferral of like prior-stage cumulative indirect taxes on goods
or services used in the production of like products when sold for domestic consumption;
provided, however, that prior-stage cumulative indirect taxes may be exempted,
remitted or deferred on exported products even when not exempted, remitted or deferred
on like products when sold for domestic consumption, if the prior-stage cumulative
indirect taxes are levied on inputs that are consumed in the production of the exported
product (making normal allowance for waste)® . This item shall be interpreted in

) For the purpose of this Regulation and its annexes:

The term "direct taxes" shall mean tax on wages, profits, mterests rents, royalties, and all other
forms of income, and taxes on the ownership of real property;

The term "import charges" shall mean tariffs, dutles and other fiscal charges not elsewhere
enumerated that are levied on imports;

The term "indirect taxes" shall mean sales, excise, turnover, value added, franchise, stamp,
transfer, inventory and equipment taxes, border taxes and all taxes other than direct taxes and import
charges;

"Prior-stage" indirect taxes are those levied on goods or services used directly or indirectly in
making the product;

"Cumulative" indirect taxes are multi-staged taxes levied where there is no mechanism for
subsequent crediting of the tax if the goods or services subject to tax at one stage of production are used
in a succeeding state of production;

"Remission” of taxes includes the refund or rebate of taxes;

"Remission of drawback" includes the full or partial exemption or deferral of import charges.

() Deferral may not amount to an export subsidy where, for example, appropriate interest charges are
collected.

(4) Paragraph (h) does not apply to value-added tax systems and border-tax adjustment in lieu thereof; the
problem of the excessive remission of value-added taxes is exclusively covered by paragraph (g).
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accordance with the guidelines on consumption of inputs in the production process
contained in Annex II.

(i) The remission or drawback of import charges(2) in excess of those levied on
imported inputs that are consumed in the production of the exported product (making
normal allowance for waste); provided , however, that in particular cases a firm may use
a quantity of home market inputs equal to, and having the same quality and
characteristics as, the imported inputs as a substitute for them in order to benefit from
this provision if the import and the corresponding export operations both occur within a
reasonable time period, not to exceed two years. This item shall be interpreted in
accordance with the guideline‘s on consumption of inputs in the production process
contained in Annex II and the guidelines in the determination of substitution drawback
systems as export subsidies contained in Annex III.

() The provision by governments (or special institutions controlled by governments)
of export credit guarantee or insurance programmes, of insurance or guarantee
programmes against increases in the cost of exported products or of exchange risk
programmes, at premium rates which are inadequate to cover the long-term operating
costs and losses of the programmes. ‘

(2) See previous reference.
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(k) The grant by governments (or special institutions controlled by and/or acting
under the authority of governments) of export credits at rates below those which they
actually have to pay for the funds so employed (or would have to pay if they borrowed
on international capital markets in order to obtain funds of the same maturity and other
credit terms and denominated in the same currency at the export credit), or the payment
by them of all or part of the costs incurred by exporters or financial institutions in
obtaining credits, in so far.as they are used to secure a material advantage in the field of
export credit terms.

Provided, however, that if a Member of the WTO is a party to an international
undertaking on official export credits to which at least twelve original such Members
are parties as of 1 January 1979 (or a successor undertaking which has been adopted by
those original Members), or if in practice a Member of the WTO applied the interest
rates provisions of the relevant undertaking, an export credit practice which is in
conformity with those provisions shall not be considered an export subsidy.

(D  Any other charge on the public account constituting an export subsidy in the sense

of Article XVI of GATT 1994,
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ANNEXII

GUIDELINES ON CONSUMPTION OF INPUTS IN THE PRODUCTION
PROCESS®)

I

1.  Indirect tax rebate schemes can allow for exemption, remission or deferral of
_prior-stage cumulative indirect taxes levied on inputs that are consumed in the
production of the exported product (making normal allowance for waste). Similarly,
drawback schemes can allow for the remission or drawback of import charges levied on
inputs that are consumed in the production of the exported product (making normal
allowance for waste). 7

2. The Illustrative List of Export Subsidies in Annex I makes reference to the term
"inputs that are consumed in the production of the exported product” in paragraphs (h)
and (i). Pursuant to paragraph (h), indirect tax rebate schemes can constitute an export
subsidy to the extent that they result in exemption , remission or deferral of prior-stage
cumulative indirect taxes in excess of the amount of such taxes actually levied on inputs
that are consumed in the production of the exported product. Pursuant to paragraph (i),
drawback schemes can constitute an export subsidy to the extent that they result in a
remission or drawback of import charges in excess of those actually levied on inputs
that are consumed in the production of the exported product. Both paragraphs stipulate
that normal allowance for waste must be made in findings regarding consumption of
inputs in the production of the exported product. Paragraph (i) also provides for
substitution, where appropriate.

() Inputs consumed in the production processes are inputs physically incorporated, energy, fuels and oil
used in the production process and catalysts which are consumed in the course of their use to obtain the
exported product.



I

3. In examining whether inputs are consumed in the production of the exported
product, as part of a countervailing duty investigation, the Commission shall normally
proceed on the following basis:

4. Where it is alleged that an indirect tax rebate scheme, or a drawback scheme,
conveys a subsidy by reason of over-rebate or excess drawback of indirect taxes or
import charges on inputs consumed in the production of the exported product, the
Commission shall normally first determine whether the government of the exporting
country has in place and applies a system or procedure to confirm which inputs are
consumed in the production of the exported product and in what amounts. Where such a
system or procedure is determined to be applied, the Commission shall normally then
examine the system or procedure to see whether it is reasonable, effective for the
ﬁpurpose intended, and based on generally accepted commercial practices in the country
of export. The Commission may deem it necessary to carry out, in accordance with
paragraph 2 of Article 17, certain practical tests in order to verify information or to
satisfy itself that the system or procedure is being effectively applied.

5.  Where there is no such system or procedure, where it is not reasonable, or where it
is instituted and considered reasonable but is found not to be applied or not be applied
effectively, a further examination by the exporting country based on the actual inputs
involved will normally need to be carried out in the context of determining whether an
excess payment occurred. If the Commission deems it necessary, a further examination
may be carried out in accordance with paragraph 4.

6. The Commission shall normally treat inputs as physically incorporated if such

inputs are used in the production process and are physically present in the product

exported. An input need not be present in the final product in the same form in which it
entered the production process. ‘
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7. In determining the amount of a particular input that is consumed in the production
of the exported product, a "normal allowance for waste" shall normally be taken into
account, and such waste shall normally be treated as consumed in the production of the
exported product. The term "waste" refers to that portion of a given input which does
not serve an independent function in the production process, is not consumed in the
production of the exported product (for reasons such as inefficiencies) and is not
recovered, used or sold by the same manufacturer. |

8. The Commission's determination of whether the claimed allowance for waste is
"normal” shall normally take into account the production process, the average
experience of the industry in the country of export, and other technical factors, as
appropriate. The Commission shall bear in mind that an important question is whether
the authorities in the exporting country have reasonably calculated the amount of waste,
when such an amount is intended to be included in the tax or duty rebate ot remission.
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ANNEX I

GUIDELINES IN THE DETERMINATION OF SUBSTITUTION
DRAWBACK SYSTEMS AS EXPORT SUBSIDIES

1. Drawback systems can allow for the refund or drawback of import charges on
inputs which are consumed in the production process of another product and where the
export of this latter product contains domestic inputs having the same quality and
characteristics as those submitted for the imported inputs. Pursuant to paragraph (i) of
the Illustrative List of Export Subsidies in Annex I, substitution drawback systems can
constitute an export subsidy to the extent that they result in an excess drawback of the
import charges levied initially on the imported inputs for which drawback is being
claimed.

I

2. In examining any substitution drawback system as part of a countervailing duty
investigation pursuant to this Regulation, the Commission shall normally proceed on the
following basis:

3.  Paragraph (i) of the Illustrative List stipulates that home market inputs may be
substituted for imported inputs in the production of a product for export provided such
inputs are equal in quantity to, and have the same quality and characteristics as, the
imported inputs being substituted. The existence of a verification system or procedure is
important because it enables the government of the exporting country to ensure and
demonstrate that the quantity on inputs for which drawback is claimed does not exceed
the quantity of ‘similar products exported, in whatever form, and that there is not
drawback of import charges in excess of those originally levied on the imported inputs
in question. ' '
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4.  Where it is alleged that a substitution drawback system conveys a subsidy, the
Commission shall normally first proceed to determine whether the government of the
exporting cduntxy has in place and applies a verification system or procedure. Where
such a system or procedure is determined to be applied, the Commission shall normally
then examine the verification procedures to see whether they are reasonable, effective

RO
e
-

for the purpose intended, and based on generally accepted commercial practices in the

country of export. To the extent that the procedures are determined to meet this test and

are effectively applied, no subsidy will be presumed to exist. It may be deemed

necessary by the Commission to carry out, in accordance with paragraph 2 of Article 17,

certain practical’ tests in order to verify information or to satisfy itself that the
- verification procedures are being effectively applied.

5. Where there are no verification procedures, where they are not reasonable, or
where such procedures are instituted and considered reasonable but are found not to be
actually applied or not be applied effectively, there may be a subsidy. In such cases,
further examination by the exporting country based on the actual transactions involved
would need to be carried out to determinate whether an excess payment occurred. If the
Commission deems -it necessary, a further examination would be carried out in
accordance with paragraph 4. | '

6. The existence of a substitution drawback provision under which exporters are
allowed to select particular import shipments on which drawback is claimed should not
of itself be considered to convey a subsidy. |

7. An excess drawback of import charges in the sense of paragraph (i) would be

deemed to exist where governments paid interest on any monies refunded under their
drawback schemes, to the extent of the interest actually paid or payable.-
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ANNEX IV

(This Annex reproduces Annex 2 to the Agreement on Agriculture. Any terms or
expression which are not explained herein or which are not self-explanatory are to be
interpreted in the context of that Agreement) .

DOMESTIC SUPPORT : THE BASIS OF EXEMPTION
FROM THE REDUCTION COMMITMENTS

1.  Domestic support measures for which exemption from the reduction commitments
is claimed shall meet the fundamental requirement that they have no, or at most
- minimal, trade-distorting effects of effects on production. Accordingly, all measures for
which exemption is claimed shall conform to the following basic criteria:

a) the support in question shall be provided through a publicly-funded
pp
government programme (including government revenue foregone) not
involving transfers from consumers; and,

(b) the support in question shall not have the effect of providing price support to

~ producers;

plus policy-specific criteria and conditions as set out below.



Government Service Programmes

2. General Services

Policies in this category involve expenditures (or revenue foregone) in relation to

programmes which provide services or benefits to agriculture or the rural

community. They shall not involve direct payments to producers or processors.

Such programmes, which include but are not restricted to the following list, shall

meet the general criteria in paragraph 1 above and policy-specific conditions

where set out below:

(a)

(b)

©

(d)

(©)

®

research, including general research, research in connection with
environmental programmes, and research programmes relating to particular
products;

pest and disease control, including general and product-specific pest and
disease control measures, such as early-warning systems, quarantine and
eradication;

training services, including both general and specific training facilities;
extension and advisory services, including the provision of means to
facilitate the transfer of information and the results of research to producers

and consumers;

inspection services, including general inspection services and the inspection
of particular products for health, safety, grading or standardization purposes;

marketing and promotion services, including market information, advice and

promotion relating to particular products but excluding expenditure for -
unspecified purposes that could be used by sellers to reduce their selling

price or confer a direct economic benefit to purchasers; and
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(g) infrastructural services, including: electricity reticulation, roads and other
means of transport, market and port facilities, water supply facilities, dams
and drainage schemes, and infrastructural works associated with
environmental programmes. In all cases the expenditure shall be directed to
the provision or construction of capital works only, and shall exclude the
subsidized provision of on-farm facilities other than for the reticulation of
generally available public utilities. It shall not include subsidies to inputs or
operating costs, or preferential user charges.

Public stockholding for food security purposes()

Expenditures (or revenue foregone) in relation to the accumulation and holding of
stocks of products which form an integral part of a food security programme
identified in national legislation. This may include government aid to private
storage of products as part of such a programme.

The volume and accumulation of such stocks shall correspond to predetermined
targets related solely to food security. The process of stock accumulation and
disposal shall be financially transparent. Food purchases by the government shall
be made at current market prices and sales from food security stocks shall be
made at no less than the current domestic market price for the product and quality
in question.

Domestic food aid(™

Expenditures (or revenue foregone) in relation to the provision of domestic food
aid to sections of the population in need.

(6) For the purpose of paragraph 3 of this Annex, governmental stockholding programmes for food

security purposes in developing countries whose operation is transparent and conducted in accordance

with officially published objective criteria or guidelines shall be considered to be in conformity with the

provisions of this paragraph, including programmes under which stocks of foodstuffs for food security

purposes are acquired and released at administered prices, provided that the difference between the
acquisition price and the external reference price is accounted for in the AMS.

() For the purposes of paragraphs 3 and 4 of this Annex, the provision of foodstuffs at subsidized prices

with the objective of meeting food requirements of urban and rural poor in developing countries on a

regular basis at reasonable prices shall be considered to be in conformity with the provisions of this
paragraph.
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Eligibility to receive the food aid shall be subject to clearly-defined criteria related
to nutritional objectives. Such aid shall be in the form of direct provision of food
to those concerned or the provision of means to allow eligible recipients to buy
food either at market or a subsidized prices. Food purchases by the government
shall be made at current market prices and the financing and administration of the
aid shall be transparent.

Direct payments to producers

Support provided through direct payments (or revenue foregone, including
payments in kind) to producers for which exemption from reduction commitments
is claimed shall meet the basic criteria set out in paragraph 1 above, plus specific
criteria applying to individual types of direct payment as set out in paragraphs 6
through 13 below. Where exemption from reduction is claimed for any existing or
new type of direct payment other than those specified in paragraphs 6 through 13,
it shall conform to criteria (b) through (e) in paragraph 6, in addition to the general
criteria set out in paragraph 1.

Decoupled income support

(a) Eligibility for such payments shall be determined by clearly-defined criteria
such as income, status as a producer or landowner, factor use or production
level in a defined and fixed base period.

(b) = The amount of such payments in any given yéar shall not be related to, or
based on, the type or volume of production (including livestock units)
undertaken by the producer in any year after the base period.

(¢) The amount of such payments in any given year shall not be related to, or

based on, the prices, domestic or international, applying to any production
undertaken in any year after the base period.

b el
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(e

The amount of such payments in any given years shall not be related to, or
based on, the factors of production employed in any year after the base
period.

No production shall be required in order to receive such payments.

7.  Government financial participation in income insurance and income safety-net

programmes

(@

(®)

©

()

Eligibility for such paynients shall be determined by an income loss, taking
into account only income derived from agriculture, which exceeds 30 per
cent of average gross income or the equivalent in net income terms
(excluding any payments from the same or similar’ schemes) in the

preceding three-year period or a three-year average based on the preceding .

five-year period, excluding the highest and the lowest entry. Any producer
meeting this condition shall be eligible to receive the payments. ‘

The amount of such payments shall compensate for less than 70 per cent of
the producer's income loss in the year the producer becomes eligible to
receive this assistance. '

The amount of any such payments shall relate solely to income; it shall not
relate to the type or volume of production (including livestock units)
undertaken by the producer; or to the prices, domestic or international,
applying to such production; or to the factors of production employed.

Where a producer receives in the same year payments under this paragraph

and under paragraph 8 (relief from natural disasters), the total of such

payrhents shall be less than 100 per cent of the producer's total loss.
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8.  Payments (made either directly or by way of a government financial participation
in crop insurance schemes) for relief from natural disasters

(a)

(®

©

(d)

()

Eligibility for such payments shall arise only following a formal recognition
by government authorities that a natural or like disaster (including disease
outbreaks, pest infestations, nuclear accidents, and war on the territory of
the Member concerned) has occurred or is occurring; and shall be
determined by a production loss which exceeds 30 per cent of the average of

production in the preceding three-year period or a three-year average based

on the preceding five year period, excluding the highest and the lowest
entry.

Payrrie.nts made following a disaster ‘shall be applied only in respect of
losses of income, livestock (including payments in connection with the
veterinary treatment of animals), land or other production factors due to the
natural disaster in question.

Payments shall compensate for an more than the total cost of replacing such
losses and shall not require or specify the type or quantity of future
production.

Payments made during a disaster shall not exceed the level required to
prevent or alleviate further loss as defined in criterion (b) above.

Where a producer receives in the same year péyments under this paragraph
and under paragraph 7(income insurance and income safety-net
programmes), the total of such payments shall be less than 100 per cent of
the producer's total loss. '
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9. Structural adjustment assistance provided through producer retirement

programmes

(@

(b)

Eligibility for such payments shall be determined by reference to clearly
defined criteria in programmes designed to facilitate thé retirement of
persons engaged in marketable agricultural production, or their movement to
non-agricultural activities.

Payments shall be conditional upon the total and permanent retirement of

the recipients from marketable agricultural production.

10. Structural adjustment assistance provided through resource retirement

programmes.

@

(b)

©

@

[ ]

Eligibility for such payments shall be determined by reference to clearly
defined criteria in programmes designed to remove land or other resources,
including livestock, from marketable agricultural production.

Payments shall be conditional upon the retirement of land from marketable
agricultural production for a minimum of three years, and in the case of
livestock on its slaughter or definitive permanent disposal.

Payments shall not require or specify any alternative use for such land or
other resources which involves the production. of marketable agricultural
products. ’

Payments shall not be related to either type or quantity of production or to

the prices, domestic or international, applying to production undertaken
using the land or other resources remaining in production.
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11.

Structural adjustment assistance provided through investment aids

(a)

(b)

©

(d)

©

®

Eligibility for such payments shall be determined by reference to clearly-
defined criteria in government programmes designed to assist the financial
or physical restructuring of a producer's operations in response to
objectively demonstrated structural disadvantages. Eligibility for such
programmes may also be based on a clearly-defined government programme
for the reprivatization of agricultural land.

The amount of such payments in any given year shall not be related to, or
based on, the type or volume of production (including livestock units)
undertaken by the producer in any year after the base period other than as
provided for under criterion (¢) below.

The amount of such payments in any given year shall not be related to, or
based on, the prices, domestic or international, applying to any productlon
undertaken in any year after the base period.

The payments shall be given only for the period of time necessary for the
realisation of the investment in respect of which they are provided.

The payments shall not mandate or in any way designate the agricultural
products to be produced by the recipients except to require them not to

produce a particular product.

The payments shall be limited to the amount reﬁuired to compensate for the
structural disadvantage.
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12.

13.

Payments under environmental programmes

(a)

(b)

Eligibility for such payments shall be determined as part of a clearly-defined
government environmental or. conservation programme and be dependent on
the fulfilment of specific conditions under the government programme,
including conditions related to production methods or inputs.

The amount of payment shall be limited to the extra costs or loss of income

involved in complying with the government programme.

Payments under regional assistance programmes

(@)

(b)

©

(d)

Eligibility for such payments shall be limited to producers in disadvantaged
regions. Each such region must be a clearly designated contiguous
geographical area with a definable economic and administrative identity,

considered as disadvantaged on the basis of neutral and objective criteria

clearly spelt out in a law or regulation and indicating that the region's

difficulties arise out of more than temporary circumstances.

The amount of such payments in any given year shall not be related to, or
based on, the type or volume of production (including livestock units)
undertaken by the prodﬁcer in any year after the base period other than to
reduce that production. /

The amount of such payments in any given yéar shall not be related to, or
based on, the prices, domestic or international, applying to any production

undertaken in any year after the base period..

Payments shall be available only to producers in eligible regions, but
generally available to all producers within such regions.
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Where related to production factors, payments shall be made at a degressive
rate above a threshold level of the factor concerned.

The payments shall be limited to the extra costs of loss of income involved
in undertaking agricultural production in the prescribed area.
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Explanatory memorandum

The Uruguay Round Safeguards Agreement clarifies and strengthens the disciplines of
GATT 1994, specifically those regarding the implementation of Article XIX.

The Agreement restores multilateral control over safeguards and requires the elimination of
any measures which escape such control. ’

- Safeguard measures may be applied only in the circumstances and in the manner specified in
the Agreement. As a result, all grey area measures, i.e. arrangements for limiting imports
or exports, orderly-marketing arrangements or other similar arrangements, will be '
prohibited and must be eliminated.

The only exception made is for the EC-Japan arrangement relating to certain types of motor
vehicle, which expires on 31 December 1999.

In the Community's case, adherence to the obligations stemming from the Safeguards
Agreement entails denouncing all grey-area measures by the deadline given in the
Agreement (180 days following the entry into force of the Agreement Establishing the
MTO) and reviewing or amending (where necessary) the common rules for imports
established by Council Regulation (EC) No 518/94, particularly in connection with
safeguards.

The attached draft Regulation is the product of such a review.

It should be pointed out, however, that Community legislation already contains precise rules
that often go beyond the more general provisions of the Safeguards Agreement. This is the
case, for example, with the strict investigation deadlines and the more detailed list of factors
to be considered in determining serious injury and the causal link between such injury and
imports.

The mmain amendments to Council Regulation (EC) No 518/94 are therefore as follows:

(@)  Incorporation of definitions

non

Definitions of the terms "threat of serious injury”, "serious injury" and "Community
producers”.
Article 5(3); Agreement on Safeguards Article 4(1)

()  Causal link: other factors

The Article dealing with the factors to be considered in an investigation will have
added to it an extra paragraph on determining the presence of a causal link.
Article 10(1)(d); Agreement on Safeguards Article 4(2)
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(h)

®

)

Rights of the i | parts

Explicitly expressed right of reply to other parties' arguments for the interested
parties.

End of Article 6(2); Agreement on Safeguards Article 3(1)

Adoption of the Safeguards Agreement's clauses on provisional measures
(conditions, duration and nature).
Article 8; Agreement on Safeguards Article 6

Quota levels

Explicit provision on the setting of a quota at a level, in principle, no lower than
average imports over the last three representative years.
Article 16(2) (b); Agreement on Safeguards Article 5(1)

! ]1 . E li . !
Arrangements for allocating quotas among supplier countries are now included
(agreement, share of previous imports, modulation).

Article 16(3); Agreement on Safeguards Article 5(2)

Duration of safeguard measures
No safeguard measure may now remain in force for longer than four years unless
extended after a further investigation. The extension may not be for longer than four
years. ‘

Article 20; Agreement on Safeguards Article 7(1) to 7(3)

Any measure applying for longer than one year will have to be liberalized at regular
intervals and any measure applying for longer than three years will be subject to a
mid-term review.

Articles 20(4) and 21(1); Agreement on Safe/guards Article 7(4)

* Reimposition of saf !

There can now be no reimposition of safeguard measures on a particular product for
at least two years from the expiry of the previous such measure.
Article 22; Agreement on Safeguards Article 7(5) and 7(6)

Developi . |
Adoption of the Safeguards Agreement's provisions-prohibiting the imposition of
safeguard measures on products from developing country WTO Members if imports
of those products are below a certain level.

Article 19; Agreement on Safeguards Article 9(1)



COUNCIL REGULATION (EC) No .../94
; of ....... 1994
on common rules for imports and repealing Regulation (EC) No 518/94

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular
" Article 113 thereof,

Having regard to the instruments establishing common organization of agricultural markets
and the instruments concerning processed agricultural products, in particular insofar as
they provide for derogation from the general principle that quantitative restrictions or
measures having equivalent effect may be replaced solely by the measures provided for in
the said instruments, '

Having regard to the proposal from the Commission,
Having regard to the opinion of the European Parliament,

Whereas the common commercial policy should be based on uniform principlés; ‘whereas
Council Regulation (EC) No 518/94! of 7 March 1994 on common rules for imports and
repealing Regulation (EEC) No 288/82% is an important part of the policy;

Whereas due account was taken when Regulation (EC) No 518/94 was adopted of the
Community's international obligations, particularly those deriving from Article XIX of the
General Agreement on Tariffs and Trade (GATT);

Whereas the completion of the Uruguay Round has led to the foundation of the World
Trade Organization (WTO); whereas Annex 1A to the Agreement establishing the WTO
contains inter alia the General Agreement on Tariffs and Trade 1994 (GATT 1994) and an
Agreemeﬁt on Safeguards; ' 4

Whereas the Agreement on Safeguards meets the need to clarify and reinforce the
disciplines of GATT 1994, and specifically those of Article XIX; whereas that Agreement
requires the elimination of safeguard measures which escape those rules, such as voluntary
export restraints, orderly marketing arrangements and any other similar import or export
arrangements;

: OJ L 67,10.3.1994, p.77.
2 OJ L 35,9.2.1982, p.1.
REG518/518fin-e (version définitive)
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Whereas in the light of these new multilateral rules the common rules for imports should
be made clearer and if necessary amended, particularly where the application of safeguard
measures is concerned;

Whereas the starting point for the common rules for imports is liberalization of imports,
namely the absence of any quantitative restrictions;

Whereas the Commission should be informed by the Member States of any danger created
by trends in imports which might call for Community surveillance or the application of
safeguard measures;

Whereas in such instances the Commission should examine the terms and conditions under
which imports occur, the trend in imports, the various aspects of the economic and trade
situations and, where appropriate, the measures to be applied; ‘

Whereas if Community surveillance is applied, release for free circulation of the products
concerned should be made subject to presentation of an import document meeting uniform
criteria; whereas that document should, on simple application by the importer, be
endorsed by the authorities of the Member States within a certain period but without the
importer thereby acquiring any right to import; whereas the document should therefore be
valid only during such period as the import rules remain unchanged;

Whereas the Member States and the Commission should exchange the information resulting
from Community surveillance as fully as possible;

Whereas it falls to the Commission and the Council to adopt the safeguard measures
required by the interests of the Community; whereas those interests should be considered
as a whole and should in particular encompass the interest of Community producers, users
and consumers;

Whereas safeguard measures against a Member of the WTO may be considered only if the
product in question is imported into the Community in such greatly increased quantities
and on such terms or conditions as to cause, or threaten to cause, serious injury to
Community producers of like or directly competing products, unless international
obligations permit derogation from this rule;
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Whereas the terms "serious injury”, "threat of serious injury" and "Community producers"
should be defined and more precise criteria for determining injury be established;

Whereas an investigation must precede the application of any safeguard measure, subject to
the reservation that the Commission be allowed in urgent cases to apply provisional
measures;

Whereas there should be more detailed provisions on the opening of investigations, the
checks and inspections required, access by exporter countries and interested parties to the
information gathered, hearings for the parties involved and the opportunities for those
partieé to submit their views;

Whereas the provisions on investigations introduced by this Regulation are without
prejudice to Community or national rules concerning professional secrecy;

Whereas it is also necessary to set time limits for the initiation of investigations and for
determinations as to whether or not measures are appropriate, with a view to ensuring that
such determinations are made quickly, in order to increase legal certainty for the economic
operators concerned;

Whereas in cases in which safeguard measures take the form of a quota the level of the
latter should be set in principle no lower than the average level of imports over a
representative period of at least three years;

Whereas in cases in which a quota is allocated among supplier countries each country's
quota may be determined by agreement with the countries themselves or by taking as a.
reference the level of imports over a representative period; whereas derogations from these
rules should nevertheless be possible where there is a disproportionate increase in imports,
provided that due consultation under the auspices of the WTO Committee on Safeguards
takes place;

Whereas the maximum duration of safeguard measures should be determined and specific
provisions regarding extension, progressive liberalization and reviews of such measures be
laid down;

Whereas the circumstances in which products originating in a developing country Member
of the WTO should be exempt from safeguard measures should be established;



Whereas surveillance or safeguard measures confined to one or more regions of the
Community may prove more suitable than measures applying to the whole Community;
whereas, however, such measures should be authorized only exceptionally and where no
alternative exists; whereas it is necessary to ensure that such measures are-temporary and
cause the minimum of disruption to the operation of the internal market;

Whereas in the interests of uniformity in rules for imports, the formalities to be carried out
by importers should be simplified and made identical regardless of the place where the
goods clear customs; whereas it is therefore desirable to provide that any formalities
should be carried out using forms corresponding to the specimen annexed to the
Regulation;

Whereas import documents issued in connection with Community surveillance measures
should be valid throughout the Community irrespective of the Member State. of issue;

Whereas the textile products covered by Regulation (EC) No 517/94 of 7 March 1994 on
common rules for imports of textile products from certain third countries not covered by
bilateral agreements, protocols or other arrangements or by other specific Community
import rules are subject to special treatment at Community and international level; whereas
they should therefore be completely excluded from the scope of this Regulation;

Whereas the provisions of this Regulation are applicable without prejudicé to Articles 77,
81, 244, 249 and 280 of the Act of Accession of Spain and Portugal;

Whereaé Regulation (EC) No 518/94 should consequently be repealed,
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HAS ADOPTED THIS REGULATION:
TITLE 1
General principles
Article 1
1. ' This Regulation applies to imports of products covered by the Treaty‘ originating in

third countries, except for:

- textile products covered by Regulation (EC) No 517/94,
- the products originating in certain third countries listed in Regulation (EC)
No 519/94 on common rules for imports from certain third countries,

2. The products referred to in paragraph 1 shall be freely imported into the
Community and accordingly, without prejudice to the safeguard measures which
may be taken under Title V, shall not be subject to any quantitative restrictions.

TITLE II
- Community information and consultation procedure

 Article 2

The Commission shall be informed by the Member States should trends in imports appear
to call for surveillance or safeguard measures. This information shall contain the evidence
available, as determined on the basis of the criteria laid down in Article 10. The
Commission shall immediately pass this information on to all the Member States.

Article 3

Consultations may be held either at the request of a Member State or on the initiative of the

Commission. They shall take place within eight working days of the Commission receiving

the information provided for in Article 2 and, in any event, before the introduction of any

Community surveillance or safeguard measure.
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Article 4

Consultation shall take place within an advisory committee, hereinafter called 'the
Committee', made up of representatives of each Member State with a representative
of the Commission as chairman.

The Committee shall meet when convened by its chairman. He shall provide the
Member States with all relevant information as promptly as possible, .

Consultations shall cover in particular:

- terms and conditions of import, import trends and the various aspects of the
economic and trade situation with regard to the product in question;

- the measures, if any, to be taken.

Consultations may be conducted in writing if necessary. The Commission shall in
this event inform the Member States, which may express their opinion or request
oral consultations within a period of five to eight working days, to be decided by
the Commission.

TITLE II
Community investigation procedure
. V»Axfﬁt!i’cle 5

Without prejudice to Article 8, the Community investigation procedure shall be
implemented before any safeguard measure is applied.

Using as a basis the factors described in Article 10, the investigation shall seek to
determine whether imports of the product in question are causing or threatening to
cause serious injury to the Community producers concerned.

The following definitions shall apply:

(a) "serious injury" means a significant overall impairment in the position of
Community producers,

%13



~(b) “threat of serious injury" means serious injury that is clearly imminent;

© "Community producers” means the producers as a whole of the like or
directly competing products operating within the territory of the
Community, or those whose collective output of the like or directly
competing products constitutes a major proportion of the total Community
production of those products.

Atrticle 6

Where after consultations referred to in Article 3, it is apparent to the Commission
that there is sufficient evidence to justify the initiation of an investigation, the
Commission shall:

(a) initiate an investigation within one month of receipt of information from a
Member State and publish a notice in the Official Journal of the European
Communities; such notice shall give a summary of the information received,
and stipulate that all relevant information is to be communicated to the
Commission, it shall state the period within which interested parties may
make known their views in writing and submit information, if such views and

~ information are to be taken into account during the investigation; it shall also
state the period within which interested parties may apply to be heard orally
by the Commission in accordance with paragraph 4;

(b) commence the investigation, acting in cooperation with the Member States.

The Commission shall seek all information it deems to be necessary and, where it
considers it appropriate, after consultingaihig Comumittee, endeavour to check this
information with importers, traders, agents, producers, trade associations and
organizations. o

The Commission shall be assisted in this task by staff of the Member State on
whose territory these checks are being carried out, provided that Member State so
wishes.

Interested parties which have come forward under paragraph (1)(a) and
representatives of the exporting country may, upon written request, inspect all
information made available to the Commission in connection with the investigation
other than internal documents prepared by the authorities of the Community or its
Member States, provided that that information is relevant to the presentation of
their case and not conﬁderitial within the meaning of Article 9, and that it is used by
the Commission in the investigation.



Interested parties which have come forward may communicate their views on the
information in question to the Commission; those views may be taken into
consideration where they are backed by sufficient evidence.

The Member States shall supply the Commission, at its request and following
procedures laid down by it, with the information at their disposal on developments
in the market of the product being investigated.

The Commission may hear the interested parties. Such parties must be heard where
they have made a written application within the period laid down in the notice
published in the Official Journal of the European Communities, showing that they
are actually likely to be affected by the outcome of the investigation and that there
are special reasons for them to be heard orally. |

When information is not supplied within the time limits set by this Regulzition or by
the Commission under this Regulation, or the investigation is significantly impeded,
findings may be made on the basis of the facts available. Where the Commission
finds that any interested party or third party has supplied it which false or
misleading information, it shall disregard the information and may make use of
facts available.

- Where it appears to the Commission, after the consultation referred to in Article 3,
that there is insufficient evidence to justify an investigation, it shall inform the
Member States of its decision within one month of receipt of the information from
the Member States.

R T
RO

Article 7

At the end of the investigation, the Commission shall submit a report on the results
to the Committee.

Where the Commission considers, within nine months of the initiation of the
investigation, that no Community surveillance or safeguard measures are necesséry,
the investigation shall be terminated within a month, the Committee having first
been consulted. The decision to terminate the investigation, stating the main
conclusions of the investigation and a summary of the reasons therefor, shall be
published in the Official Journal of the European Communities.

s
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If the Commission considers that Community surveillance or safeguard measures

are necessary, it shall take the necessary decisions in accordance with Titles IV and
V, no later than nine months from the initiation of the investigation. In exceptional
circumstances, this time limit may be extended by a further maximum period of two
months; the Commission shall then publish a notice in the Official Journal of the

- European Communities setting forth the duration of the extension and a summary of
the reasons therefor.

Article 8

The provisions of this Title shall not preclude the use, at any time, of surveillance
measures in accordance with Articles 11 to 15 or provisional safeguard measures in
accordance with Articles 16, 17 and 18.

Provisional safeguard measures shall be applied:

- in critical circumstances where delay would cause damage which it would be
difficult to repair, making immediate action necessary;

- where a preliminary determination provides clear evidence that increased
imports have caused or are threatening to cause serious injury.

The duration of such measures shall not exceed 200 days.

Provisional safeguard measures should take the form of an increase in the existing
level of customs duty (whether the latter is zero or higher) if such action is likely to
prevent or repair the serious injury. ' "

The Commission shall immediately conduct whatever investigation measures are
still necessary.

Should the provisional safeguafd measures be repealed because 1o serious injury or
threat of serious injury exists, the customs duties collected as a result of the
provisional measures shall be automatically refunded as soon as possible. The
procedure laid down in Article 235 et seq of Council Regulation (EEC) No 2913/92
of 12 October 1992 shall apply.
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Article 9

Information received pursuant to this Regulation shall be used only for the purpose
for which it was requested.

(a) Neither the Council, nor the Commission, nor the Member States, nor the
officials of any of these shall reveal any information of a confidential nature
received pursuant to this Regulation, or any information provided on a
confidential basis without specific permission from the supplier of such
information.

()  Each request for confidentiality shall state the reasons why the information
is confidential. ‘

However, if it appears that a request for confidentiality is unjﬁstiﬁed and if
the supplier of the information wishes neither to make it public nor to
authorize its disclosure in general terms or in the form of a summary, the
information concerned may be disregarded. -

Information shall in any case be considered to be confidential if its disclosure is
likely to have a significantly adverse effect upon the supplier or the source of such

information.

The preceding paragraphs shall not preclude reference by the Community
authorities to general information and in particular to reasons on which decisions
taken under this Regulation are based. The said authorities shall, however, take into
account the legitimate interest of the legal and natural persons concerned that their
business secrets should not be divulged. '

Article 10

Examination of the trend of imports, of the conditions in which they take place and
of serious injury or threat of serious injury to Community producers resulting from
such imports shall cover in particular the following factors:

(a)  the volume of imports, in particular where there has been a significant
increase, either in absolute terms or relative to production or consumption in
the Community; ‘
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the price of the imports, in particular where there has been a significant
price undercutting as compared with the price of a like product in the

~ Community;

the consequent impact on the Community producers as indicated by trends in
certain economic factors such as:

production,

capacity utilization,

stocks,

sales,

market share, ‘
prices (i.e. depression of prices or prevention of price increases
which would normally have occurred),
profits,

return on capital employed,

cash flow,

employment.

factors other than trends in imports which are causing or may have caused
injury to the Community producers concerned.

Where a threat of serious injury is alleged, the Commission shall also examine
whether it is clearly foreseeable that a particular situation is likely to develop into
actual injury. In this regard account may be taken of factors such as:

(@
®)

nRre

the rate of increase of the exports to the Community,;
export capacity in the country of origin or export, as it stands or is likely to

be in the foreseeable future, and the likelihood that that capacity will be used
" to export to the Community.

4%
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- TITLE IV

Surveillance
Article 11

Where the trend in imports of a product originating in a third country covered by
this Regulation threatens to cause injury to Community producers, and where the
interests of the Community so require, import of that product may be subject, as
appropriate, to: ' '

(a) retrospective Corhmunity surveillance carried out in accordance with the
provisions laid down in the decision referred to in paragraph 2,
or '

(b)  prior Community surveillance carried out in accordance with Article 12.

The decision to impose surveillance shall be taken by the Commission according to
the procedure laid down in Article 16 (5) and (6).

The surveillance measures shall have a limited period of validity. Unless otherwise
provided, they shall cease to be valid at the end of the second six-month period
following the six months in which the measures were introduced.

Article 12

Products under prior Community surveillance may be put into free circulation only
on production of an import document. Such document shall be endorsed by the
competent authority designated by Member States, free of charge, for any quantity
requested and within a maximum of five working days of receipt by the national

competent authority of a declaration by any Community importer, regardless of his
place: of business in the Community. This declaration shall be deemed to have been
received by the national competent authority no later than three working days after
submission, unless it is proven otherwise.

The import document and the declaration by the importer shall be made out on a
form corresponding to the model in the Annex.
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Additional information to that provided for in the aforementioned form may be
required. Such information shall be specified in the decision to impose surveillance.

3. The import document shall be valid throughout the Community, regardless of the
Member State of issue. '

4, A finding that the unit price at which the transaction is effected exceeds that
indicated in the import document by less than 5 % or that the total value or quantity
of the products presented for import exceeds the value or quantity given in the
import document by less than 5 % shall not preclude the release for free circulation
of the product in question. The Commission, having heard the opinions expressed
in the Committee and taking account of the nature of the products and other special
features of the transactions concerned, may fix a different percentage, which,
however, should not normally exceed 10 %.

5. Import documents may be used only for such time as arrangements for liberalization
of imports remain in force in respect of the transactions concerned. Such import
documents may not in any event be used beyond the expiry of a period which shall
be laid down at the same time and by means of the same procedure as the |
imposition of surveillance, and shall take account of the nature of the products and
other special features of the transactions.

6. Where the decision taken under Article 11 so requires, the drigin of products under
Community surveillance must be proved by a certificate of origin. This paragraph -
shall not affect other provisions concerning the production of any such certificate.

7. Where the product under prior Community surveillance is subject to regional
safeguard measures in a Member State, the import authonzatlon granted by that
Member State may replace the import document.

Atrticle 11

Where import of a product has not been made subject to prior Community surveillance
within eight working days of the end of consultations, the Commission, in accordance with
Article 18, may introduce surveillance confined to imports into one or more regions of the
Community. |
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Article 14

1. Products under regional surveillance may be put into free circulation in the region
concerned only on production of an import document. Such document shall be
endorsed by the competent authority designated by the Member State(s) concerned,
free of charge, for any quantity requested and within a maximum of five working
days of receipt by the national competent authority of a declaration by any
Community importer, regardless of his place of business in the Community. This
declaration shall be deemed to have been received by the national competent
authority no later than three working days after submission, unless it is proven
otherwise. Import documents may be used only for such time as arrangements for
imports remain liberalized in respect of the transactions concerned. -

2. The import document and the declaration by the importer shall be made out on a
form corresponding to the model in the Annex. '

Additional information to that provided in the aforementioned form may be
required. Such particulars shall be specified in the decision to impose surveillance.

Article 15

1. Member States shall communicate to the Commission within the first ten days of
each month in the case of Community or regional surveillance : ’

@) in the case of prior surveillance, details of the sums of money (calculated
on the basis of cif prices) and quantities of goods in respect of which import
documents were issued or endorsed during the preceding period;

(b)  inevery case, details of imports during the period preceding the period
referred to in subparagraph (a). . ) .

The information supplied by Member States shall be broken down by product and

by country. '

Different provisions may be laid down at the same time and by the same procedure
as the surveillance arrangements.

2. Where the nature of the products or special circumstances so require, the
Commission may, at the request of a Member State or on its own initiative, amend

the timetables for submitting this information.

3. The Commission shall inform the Member States accordingly.
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"TITLEV

Safeguard measures

Article 16

Where a product is imported into the Community in such greatly increased
quantities and/or on such terms or conditions as to cause, or threaten to cause,
serious injury to Community producers, the Commission, in order to safeguard the
interests of the Community, may, acting at the request of a Member State or on its
own initiative:

(a)

®)

€]

®)

@) .

limit the period of validity of import documents within the meaning of
Articl;: 12 to be endorsed after the entry into force of this measure;

alter the import rules for the product in question by making its release for
free circulation conditional on production of an import authorization, the
granting of which shall be governed by such provisions and subject to such
limits as the Commission shall lay down.

‘The measufes referred to in (a) and (b) shall take effect immediately.

When establishing a quota, account shall be taken in particular of:

- the desirability of maintaining, as far as possible, traditional trade
flows, '

- the volume of go'ods exported under contracts concluded on normal
terms and conditions before the entry into force of a safeguard
measure within the meaning of this Title, where such contracts have

~ been notified to the Commission by the Member State concerned,

- . the need to avoid jeopardizing achievement of the aim pursued in
establishing the quota.

The quota shall not be set lower than the average level of imports over the.
last three representative years for which statistics are available unless a
different level is necessary to prevent or remedy serious injury.

In cases in which a quota is allocated among supplier countries, allocation
may be agreed with those of them having a substantial interest in supplying

* the product concerned for import into the Community.

3
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Failing this, the quota shall be allocated among the supplier countries in
proportion to their share of imports into the Community of the product
concerned during a previous representative period, due account being taken
of any specific factors which may have affected or may be affecting the trade
in the product.
Provided that its obligation to see that consultations are conducted under the
auspices of the WTO Committee on Safeguards is not disregarded, the
Community may nevertheless depart from this method of allocation if
imports originating in one or more supplier countries have increased in
disproportionate percentage in relation to the total increase of imports of the
product concerned over a previous representétive period.

The measures referred to in this Article shall apply to every product which
is put into free circulation after their entry into force. In accordance with
Article 18 they may be confined to one or more regions of the Community.

However, such measures shall not prevent the release for free circulation of
products already on their way to the Community provided that the

.destination of such products cannot be changed and that those products

which, under Articles 11 and 12, may be put into free circulation only on
production of an import document are in fact accompanied by such a
document.

Where intervention by the Commission has been requested by a Member State, the
Commission shall take a decision within a maximum of five working days of receipt
of such a request. '

Any decision taken by the Commission under this Article shall be communicated to
the Council and to the Member States. Any Member State may, within one month
following the day of such communication, refer the decision to the Council.

If a Member State refers the Commission's decision to the Council, the Council,
acting by a qualified majority, may confirm, amend or revoke that decision.

If, within three months of the referral of the matter to the Council, the Council has
not taken a decision, the decision taken by the Commission shall be deemed
revoked.
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Article 17

Where the interests of the Community so require, the Council, acting by a qualified
majority on a proposal from the Commission drawn up in accordance with the terms of
Title ITI, may adopt appropriate measures to prevent a product being imported into the
Community in such greatly increased quantities and/or on such terms or conditions as to
cause, or threaten to cause, serious injury to Community producers of like or directly
competing products.

" Article 16 (2), (3) and (4) shall apply.
Article 18

Where it emerges, primarily on the basis of the factors referred to in Article 10, that the
conditions laid down for the adoption of measures under Articles 11 and 16 are met in one
or more regions of the Community, the Commission, after having examined alternative
solutions, may exceptionally authorize the application of surveillance or safeguard
measures limited to the region(s) concerned if it considers that such measures applied at
that level are more appropriate than measures applied throughout the Community.

These measures must be temporary and must disrupt the operation of the internal market as
little as possible.

The measures shall be adopted in accordance with the provisions laid down in Articles 11
and 16 respectively.

Article 19

No safeguard measure may be applied to a product originating in a developing country
Member of the WTO as long as that country's share of Community imports of the product
concerned does not exceed 3%, provided that developing country Members with less than a
3% import share collectively‘ account for not more than 9% of total Community imports of
the product concerned.
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Article 20

The duration of safeguard measures must be limited to the period of time necessary

to prevent or remedy serious injury and to facilitate adjustment on the part of
Community producers. The period should not exceed four years, including the
duration of any provisional measure.

Such initial period may be extended, except in the case of the measures referred to
in- Article 16(3)(b), provided it is determined that:

- the safeguard measure continues to be necessary to prevent or remedy
serious injury, '
- and there is evidence that Community producers are adjusting.

Extensions shall be adopted in accordance with the terms of Title III and using the
same procedures as the initial measures. A measures so extended shall not be no
more restrictive than it was at the end of the initial period.

If the duration of the measure exceeds one year, the measure must be progressively
liberalized at regular intervals during the period of application, including the period
of extension.

The total period of application of a safeguard measure shall not exceed eight years.
. Article 21

While any surveillance or safeguard measure applied in accordance with Titles IV
and V is in operation, consultations shall be held within the Committee, either at
the request of a Member State or on the initiative of the Commission. If the
duration of a safeguard measure exceeds three years, the Commission shall seek
such consultations no later than the mid-point of the period of application of that
measure. ‘

The purpose of such consultations shall be:

(a) to examine the effects of the measure;

(b) to determine whether and in what manner it is appropriate to accelerate the
pace of liberalization; '

(©) to ascertain whether its application is still necessary.
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Where, as a result of the consultations referred to in paragraph 1, the Commission
considers that any surveillance or safeguard measure referred to in Articles 11, 13,
16, 17 and 18 should be revoked or amended, it shall proceed as follows:

(a) where the measure was enacted by the Council, the Commission shall
propose to the Council that it be revoked or amended. The Council shali act
by a qualified majority.

(b)  in all other cases, the Commission shall amend or revoke Community
safeguard and surveillance measures.

Where the decision relates to regional surveillance measures, it shall apply from the
sixth day following that of its publication in the Official Journal of the European
Communities.

Article 22

Where ~imports of a product have already been subject to a safeguard measure no

_further such measure shall be applied to that product until a period equal to the
duration of the previous measure has elapsed. Such period shall not be less than
two years.

Notwithstanding paragraph 1, a safeguard measure of 180 days or less may be
relmposed for a product if:

(a) at least one year has elapsed since the date of introduction of a safeguard
measure on the ifnport of that product, and

(b)  such a safeguard measure has not been applied to the same product more
than twice in the five-year period immediately preceding the date of
introduction of the measure.
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TITLE VI
Final provisions

Article 23

Where the interests of the Community so require, the Council, acting by a qualified
majority on a proposal from the Commission, may adopt appropriate measures to allow the
rights and obligations of the Community or of all its Member States, in particular those
relating to trade in commodities, to be exercised and fulfilled at international level.

Article 24
1 This Regulation shall not preclude the fulfilment of obligations arising from special
rules contained in agreements concluded between the Community and third
countries.
2. (a) Without prejudice to other Community provisions, this Regulation shall not

preclude the adoption or application by Member States:

(i)  of prohibitions, quantitative 'restrictionzs or surveillance measures on
grounds of public morality, public policy or public security; the
protection of health and life of humans, animals or plants, the
protection of national treasures possessing artistic, historic or
archaeological value, or the protection of industrial and commercial

property;

(i)  of special formalities concerning foreign exchange;
(iii)  of formalities introduced pursuant to international agreements in
accordance with the Treaty.

(b) The Member States shall inform the Commission of the measures or
formalities they intend to introduce or amend in accordance with this
paragraph. In the event of extreme urgency, the national measures or
formalities in question shall be communicated to the Commission
immediately upon their adoption.
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Article 25

1. This Regulation shall be without prejudice to the operation of the instruments
establishing the common organization of agricultural markets or of Community or
national administrative provisions derived therefrom or of the specific instruments
applicable to goods resulting from the processing of agricultural products; it shall
operate by way of complement to those instruments.

2. However, in the case of products covered by the instruments referred to in
paragraph 1, Articles 11 to 15 and 22 shall not apply to those in respect of which
the Community rules on trade with third countries require the production of a
licence or other import document.

Articles 16, 18 and 21 to 24 shall not apply to those products in respect of which
such rules provide for the application of quantitative import restrictions.

Article 26

Until 31 December 1995, Spain and Portugal may maintain the quantitative restrictions on
agricultural products referred to in Articles 77, 81, 244, 249 and 280 of the Act of
Accession. ‘

Article 27

Regulation (EC) No 518/94 is hereby repealed. References to the repealed Regulation shall
be understood as referring to this Regulation.

Article 28

This Regulation shall enter into force on a date determined by a decision on the entry into
force of the acts implementing the results of the Uruguay Round.

This Regulation shall be binding m its entirety and directly applicable in all Member
States.
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ANNEX

List of particuiars to be given in the boxes of the surveillance document

SURVEILLANCE DOCUMENT
1. Applicant
{name, full address, country)
2. Registration No
3. Consignor (name, address, country)

4. Competent authorities of issue

(name and address)
5. Declarant (name and address)
6. Last day of validity
7. Country of origin
8. Country of consignment
9. Proposed place and date of importation
10. Reference to Regulation (Eé) which imposed surveillance’
11. Description of goods, marks and numbers, number and kind of packages
12. Goods code (CN)
13. Gross mass (kg)
14. Net mass (kg)
15. Additional units.
16. cif value EC frontier in ecu
17. Further particulars

18. Certification by the applicant:

1, the undersigned, certify that the information provided in this application is true and given in good
faith. .

Date and place

(signature) (stamp)

19, Stamp of the competent authorities -
Date

(signature) (stamp)
Original for the applicant

Copy for the competent authorities
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SURVEILLANCE DOCUMENT
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1. Applicant (name, full address, country)

2. Registration No

3. Consignor (name, address, country)

4. Competent authorities of issve (nan'ie and address)

Oﬂg%nal for the appiicant

5. Declarant {name and address)

6. Last day of validity

1. Country of origin 8. Country of consignment

8. Proposed place and date of importation

10. Reference to Regulation (EC) which imposed surveillance

11. Description of goods, marks and aumbers, number and kind of packages 12. Goods code (CN)

13. Gross mass (kg)

OIS

14. Net mass (kg)

15. Additional units -

16. cif value EC frontier in ecu

17. Further particulars

18. Centification by the applicant :

1, undersigned, certify that the information provided in this application is true and given in good faith

19. Stamp of the competent authorities

Date :

(signature) (stamp)

Place and date

{signature)

(stamp)
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Copy for the competent authorities

.

" 1. Applicant (name, full address, country)

2. Registration No

3. Consignor (name, address, country)

4. Competent authorities of issue (name and address)

S. Declarant (name and address)

v

6. Last day of validity

7. Country of origin 8. Country of consignment

8. Proposed place and date of importation

10. Reference to Regulation (EC) which imposed surveillance

11. Description of goods, marks and numbers, number and kind of packages 12. Goods code (CN)

13. Gross mass (kg)

14. Net mass (kg}

15. Additional units

16. cif value EC frontier in ecu

17. Further particulars

18. Certification by the applicant:

I, undersigned, certify that the information provided in this application is true and given in good faith

19. Stamp of the competent authorities

(signature)

Date:

{stamp)

Place and date

(signature)

(stamp)
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EXPLANATORY MEMORANDUM

This proposal amends Regulation 2641/84 on the strengthening of the common
commercial policy with regard in particular to protection against illicit commercial
practices. The Council has already amended this Regulation (with Regulation 522/94)
in order to strengthen the link between this instrument of commercial defence and the
improved dispute settlement mechanism of the WTO. This purpose has been achieved
at the procedural level: resort to Regulation 2641/84 (as already amended) will enable
Community industries and Member States to activate the Community institutions
(Commission and Council) for the purpose of WTO dispute settlement with all the
necessary guarantees of transparency and due process, and subject to the control of the
Court of Justice. '

This new proposal is aimed at pursuing this process further, by making the instrument
better adapted to the changed nature of WTO dispute settlement (including, but not
limited to, its applicability to the "GATS! and TRIPs Agreements). In particular, the
proposed amendments are aimed at dealing with problems created by third country
illicit commercial practices for Community exporters on foreign markets. A brief
explanation of the rationale for the proposed changes follows below, together with a
table summarising the possibilities of action which would exist under this proposed
~ Regulation if it were adopted.

No change is being proposed to the decision-making procedures resulting from the
amendments already adopted in 1994, except for re-grouping the relevant provisions in
a more logical order. Thus, this proposal would not result in any modification of the
respective roles of the Community institutions involved (Commission and Council) and
of the majority required for the Council to decide on these matters.

1. Reg. 2641/84 is currently based on two' "tracks" : the first gives a Community
industry the right to complain against foreign "illicit practices” if it suffers
material injury; the second gives Member States the right to prompt the
Community to act in all cases (including, but not limited to, illicit practices) in
which the Community has rights under international rules.

2. The second "track" (i.e. referral of a matter by one or more Member States
invoking the defense of the Community's international rights) appears now
satisfactory, after the 1994 amendments. Any further changes should only be

1 In particular, the notion of "providers of services" has been introduced within the concept of
"Community industry", to take into account the new rules of the GATS

%33



envisaged after its effectiveness has been tested in practice (which will only
happen after the WTO has entered into force). The first "track” (complaint by a
Community industry against an "illicit practice"), instead, continues to suffer
from serious shortcomings, and the renewed interest that many sectors of
European industry are showing for the WTO and the new rules has highlighted
these shortcomings.

The first problem lies with the concepts of "Community industry” and of
"material injury”. These were borrowed from existing commercial defence
instruments, and it continues to make sense to use them in the context of any
instrument of protection of the Community's domestic market, even though they
are stricter than what WTO/GATT requires from us. However, most GATT rules
are based on a test of "adverse effects on trade" which often does not coincide
with "injury": in general, GATT employs the concept of "nullification or
impairment” of benefits, which is even presumed (and the presumption is
practically irrefutable) in cases of yiolation of GATT rules. Some agreements go
even further: the new Subsidies Agreement, for instance, expressly provides that
"material injury" is only one of three possible types of "adverse effects on trade",

the other ones being "nullification or impairment” in the general GATT sense,
~and "serious prejudice” to a country's intefests (cf. Article 5 new Subsidies
Agreement). 7 1eTAD

Furthermore, if we consider the effect’sf'flreign trade practices on Community
exports to third countries (whether to the country applying or maintaining the
practices in question or to another country), as opposed to imports into the
Community, very rarely the whole of a Community industry (or a major
proportion thereof) is concerned. Yet, this does not make the practices in
question any less objectionable or even illicit. Moreover, the effect of trade
barriers is often first and foremost to prevent trade from taking place (by
discouraging potential exporters), even before a trade distortion takes place.

In these circumstances, it makes sense to add a "third track”, under which

Community exporters could prompt the Community to react against objectionable -

or illicit foreign trade practice that affect them in third country markets, while
leaving untouched the existing "tracks" (the first one, notwithstanding its strict
limitations, could still be useful for Community industries as regards the
Community's domestic market; the second "track" contains, of course, the
general "right of action" for Member States).

The objective of this exercice is not to create an easier way way of applying the
instrument, but a different one, better suited to a market opening strategy in
favour of our exporters. Thus, the question is not to relax the conditions for
standing of the complainant and for the trade effects suffered, but to adapt them
to an instrument for the opening of third country market (as opposed to yet
another instrument for the defence of the Community market, which does not
appear appropriate in this context). :
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Thus, while "Community enterprises”, even individually, should have the right to
lodge a complaint under this new third "track", they would have to show that the
reasons for the Community to act go beyond the narrow advantage that the
complaining firm(s) could draw from the Community's international action.

Moreover, the concept of "material injury" can only be replaced (in respect of
Community exports) with another concept which also has in-built limitations, so
that not just any kind of effects would justify the Community's intervention. The
solution proposed here is to introduce the notion of "adverse trade effects”,
which is strictly linked to how these effects are (or will) be defined through the
WTO (including through dispute settlement cases), in order to offer a sufficient
guarantee against "open-ended" actions. A requirement of "material impact" has
also been added, to enable the Community institutions to weed out frivolous
actions, and to concentrate on actions which benefit the Community and/or
Member States beyond the advantages they would bring to the complainant.

The considerations set out - in points 6 through 8 above, together with the
Community's traditional and well-founded position that market opening and trade
liberalisation must be pursued within the context of the multilateral trading
system (as well as with the need to differentiate this instrument, in terms of
international legality, from section 301) strongly militate in favour of
strengthening even further the link between this commercial policy instrument
and international (essentially WTO) trade rules and dispute settlement.
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TABLE

Actions possible under the proposed commercial practices Regulation

22 September 1994

r re

take place

1st track
(complaint Art. 3)

Community industry
(or major proportion thereof)
itnoew-includes providers of services,
as well as producers of goods

illicit practices
(includes violations of
GATT/WTO rules)

material injury

Community market or a third
country market

2nd track
(referral Art. 4)

Member States

exercise of the Community's
- international rights
(includes any commercial
practice by a third country)

only those necessary for the action
being requested
(e.g. "nullification or impairment" or
other adverse trade effects in GATT
"non-violation" cases)

Community market or a third
country market

3rd track
(complaint Art. 3bis)

Community enterprises

(it includes a fortiori the Community
industry as a whole)
‘whether producers of goods
or providers of services

any commercial practice
by a third country

adverse trade effects
(defined by the international rules
being invoked: in GATT/WTO terms it
includes both "violation" and "non:
violation" cases) ‘
includes a requirement of "material
impact” on the Community

market of a third country

(including that of the country
applying or maintaining the
practice complained of)
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ANNEX

Description of the changes Article by Article

Acticle 1: Ai

The notion of "adverse trade effects" resulting from any commercial practice has been
introduced, alongside those of "injury" resulting from an illicit commercial practice
and of "exercise of Community's rights". The notion of "adverse trade effects" is
defined later on, in Article 2. ’

Article 2: Definiti

1.

The notion of "providers of services” has been introduced within the concept of
"Community industry”, to take into account the new rules of the GATS.

The concept of "regional injury” (paragraph 4 (b)) has been reduced to the case
of imports into a region of the Community because, apart from the fact that the
case of injury caused to a "regional exporting industry" is at best marginal, it
would in any event be taken care of by the new "track".

The notion of adverse trade effects” is defined (in paragraph 5), and strictly
linked to a "right of action" under international trade law (essentially WTO,
therefore) in respect of trade in goods and/or services. The fact that the effects
complained of must be "typified" under international rules offers a sufficient
guarantee against "open-ended” actions, and can therefore permit this right to
complain to encompass both "violation" cases ("illicit practices") and "non-
violation" cases (trade practices which are not "illicit" but which can
nevertheless be attacked through GATT/WTO dispute settlement on the basis of
their trade effects: a typical example are domestic subsidies).

The notion also includes a requirement -of "material impact", which would
enable the Community institutions to weed out, frivolous actions, and to
concentrate on actions which benefit the Community and/or Member States
beyond the advantages they would bring to the complainant. .

The ‘notion of "Community enterprises”, as those who have a right to lodge a
complaint under this "third track" when they have suffered from "adverse trade
effects”, has been introduced (in paragraph 6). The actual language of this
provision may need to. be reviewed in consultation with the Legal Service, to
make sure that it is consistent with the same concept as used in other areas of
Community law.
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\rticle 3: Complai

This Article has been split, in fact, into three separate provisions :

Article 3 confirms the right of a Community industry to complain against illicit
practices which have caused it to suffer material injury ("first track").

Article 3bis introduces the right of Community enterprises to complain when
they have suffered from adverse trade effects in the two cases mentioned above
("third track").

Article 3ter lays down the procedures to be followed in respect of either of such
complaints when they are lodged with the Commission. The provision on the
deadline for a decision on whether to open an examination procedure or not has
been moved here (from the end of Article 6), and amended to shorten the
deadline to 45 days in all cases, except where the complainant itself prefers to

integrate the complaint with more information rather than risk a negative -

decision.

This Article maintains the general right of complaint for Member States in all
circumstances ("second track™) and clarifies that it includes the case of "adverse

- trade effects".

It further clarifies that Member States must only supply "sufficient” evidence
(since this is a pre-initiation stage of the procedure), and that such evidence
must refer to all the elements of the referral: the commercial practice
complained of (whether or not it is an illicit one) and any resulting effects
which may be necessary to allege in an international action, e.g. under WTO

. dispute settlement procedures.

Finally, a provision introducing a firm 45 days deadline (modelled on that
provided for complaints by the Community industry or Community enterprises)
has been added, to guarantce Member States prompt examination of their
requests ‘

Ams:le_i.ﬁmsnltamn_pmdm (unchanged)

Paragraph 8 has been deleted, and corresponding provisions have been inserted in
Articles 3 ter and 4.

S
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Article 7: Confidentiality (unchanged)
Article 8: Evid

1. The existing provisions of the Article have been amended to conform to the
changes described above.

2. The meaning of "adverse trade effects”, in terms of the economic impact of a
foreign trade practice, is further clarified (in paragraph 4).

3. The link between adverse trade effects and a GATT/WTO right of action is also
further clarified, in terms of evidence which has to be provided by the parties
and examined by the Commission (in paragraph 5). In particular, this
provisions is meant to ensure that when no evidence of adverse trade effects is
necessary for an international action (e.g. in a GATT/WTO "violation" case,
where such effects are presumed according to consolidated GATT
"jurisprudence"), the Commission can take this into account when evaluating
the evidence, either at the stage of a complaint/referral, or of the investigation.

4. The non-exhaustive nature of any evidentiary requirements listed in this Article
has been further clarified (in paragraph 6). The formula employed comes from
the provisions on injury in AD and CVD (under both the existing Codes and the
New Agreements). '

5. The title has been changed to reflect the above;
Article 9: Termination of t} i

1. Paragraph 2(a) has been amended to make it clear that this type of termination

- of the procedure does not require any Community action. The reference to

Article 11 was confusing because, in fact, Article 11 provided for the
application of Article 12 to decisions under Article 9, paragraph 2(a).

2. The amendment to paragraph 2(c) is purely stylistical.

Article 10: ‘Adoption of ial poli

1. A reference to the "third track" has been included (paragraph 1).

2. A link between the measures that the Commission would eventually propose to
the Council (if necessary) and those which can be authorised by the WTO

dispute settlement body ("DSB") in case of non-implementation of a panel's
report has been made more explicit (in paragraph 2).
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\rticle 11: Decision-maki l

The text of this Article is that which results from Regulation 522/94, and the changes
proposed here are meant to clarify the language, but not to modify the substance of the
1994 amendment. The title of the Article has also been modified for the same reason. -

A title has been introduced for case of reference to this Article. (The same has been
done for Articles 13 and 14).

Article 13: General ..
Beside the introduction of a title, a provision has been added repealing the original

Regulation 2641/84 and its 1994 amendment (Reg. 522/94) and replacing them entirely .
with this new Regulation. ‘ ‘

! Iul ll'El -l ﬁ )

The formula employed here has been suggested by the Legal Service for all the
elements of the U.R. Implementing package.



Proposal for a
94/ 0233(ACC)

Council Regulation (EC) No. ()

on the strengthening of the common commercial policy, in particular with regard to protection
against illicit commercial practices and adverse trade effects suffered by Community enterprises,

and to the exercise of the Community's rights under international trade rules;
THE COUNCIL OF THE EUROPEAN UNION,
Having regard to the Treaty establishing the European Community, and in particular Article 113 thereof,

Having regard to the rules establishing the common organisation of agricultural markets and the rules
adopted under Article 235 of the Treaty, applicable to goods processed from agricultural products, and in
particular those provisions thereof, which allow for derogation from the general principle that ‘any
quantitative restriction or measure having equivalent effect may be replaced solely by the measures

provided for in those instruments,
Having regard to the proposal from the Commission,
Having regard to the opinion of the European Parliament,

Whereas the common cominercial policy must be based on uniform principles, notably with regard to

commercial defence;

Whereas Council Regulation (EC) No ( ) on protection against dumped imports from countries not
members of the European Community, Council Regulation (EC) No ( ) on protection against subsidised
imports from countries not members of the European Community, Council Regulation (EC) No 518/94 on
common rules for imports, and Council Regulation (EC) No 519/94 on common rules for imports from
certain third countries constitute important components of the Community’s system of commercial

defence;

Whereas such instruments are based on common concepts, notably the injury caused to a Community
industry, and this concept appears appropriate in the context of any instrument of legitimate protection of

the Community's domestic market;
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Whereas the Council Regulation (EEC) No 2641/84 had provided the Community with, procedures

enabling it :

- to respond to any illicit commercial practice with a view to removing the injury resulting

therefrom, and

- to ensure full exercise of the Community's rights with regard to the commercial practices

of third countries;

Whereas, following conclusion of the Uruguay Round Multilateral Trade Negotiations and the perspective
creation of'a World Trade Organisation ("WTO") which lays down new and improved procedures for the
settlement of trade disputes among countries Members of the WTO, Council Regulation (EC) No 522/94
had made it clear that the procedures laid down in Regulation 2641/94 were the most ap’propriate fof the
Community industry and for Member States to prompt Community action under the WTO dispute
settlement mechanism in order to respond to illicit commercial practices and/or to ensure full exercise of

the Community's rights (as appropriate);

Whereas the experience in the application of Regulation 2641/84 has shown that the concepts of
Community industry and of injury appear inadequate to enable the Community, its Member States and its
enterprises to react to commercial practices (whether or not illicit) of third countries when the effects of
such practices are felt on the market of any third country not member of the European Community (which

may be the market of the country applying or maintaining the practice in question or the market of another

country);

Whereas the Uruguay Round Agreement establishing the WTO ("WTO Agreement") not only improves
and develops international rules concerning trade in goods, but establishes a General Agreement on Trade
in Services ("GATS") and an Agreement on Trade-Related Intellectual property matters ("TRIPs
Agreément"),.and that such Agreements also fall within the scope of the WTO dispute selilement

mechanism;

Whereas for those reasons it appears appropriate to maintain and' improve the procedures laid down in
Regulation 2641/84, as amended by Regulation 522/94;

Whereas in this context protection in relation to the Community's domestic market should continue to be

granted to a Community industry suffering from material inju;y caused by illicit commercial practices;
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Whereas it is nevertheless appropriate to clarify that a Community industry can also be comprised of

providers of services, as well as producers of goods;

Whereas Member States should continue to have access to these procedures in respect of all matters
concerning commercial policy and the trade practices (whether or not illicit) of third countries, in order to

ensure full exercise of the Community's rights;

Whereas it is desirable to provide the Community with the means to operate effectively in the direction of
further trade liberalisation through the application of international trade rules, in particular those laid down

in the Annexes to the WTO Agreement;

Whereas, to this end, it is advisable to provide Community enterprises with the means to react to trade
practices which prevent them (wholly or partially) from trading with countries outside the Community,
provided that such practices give rise to the Community's right to action under applicable international

trade rules;
Whereas it appears therefore appropriate to further amend Regulation 2641/84 accordingly;

Whereas it is also appropriate to confirm that the Community must act in compliance with its international
obligations and, where such obligations result from agreements, maintain the balance of rights and

obligations which it is the purpose of those agreements to establish;

Whereas it is also appropriate to confirm that any measures taken under the procedures in question should
also be in conformity with the Community's international obligations, as well as being without prejudice to
other measures in cases not covered by this Regulation which might be adopted directly pursuant to Article
113 of the Treaty;

Whereas it should be confirmed that, for the purposes of implementing this Regulation, there should be
close co-operation between the Member States and the Commission, in particular through consultations
within the ad\r‘isory committee, as well as through the information of the Committee established by Article
113 of the Treaty; '

Whereas the rules of procedures to be followed during the examination procedure provided for in this
Regulation should also be confirmed, in particular as regards the rights and obligations of the Community
authorities and the parties involved, and the conditions under which interested parties may have access to
information and may ask to be informed of the essential facts and considerations resulting from the

examination procedure;
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Whereas in acting under this Regulation the Community has to bear in mind the need for rapid and

effective action, through the application of the decision-making procedures provided for in the Regulation;
HAS ADOPTED THIS REGULATION :

Article 1
Aims'

This Regulation establishes procedures in the matter of commercial policy which, subject to compliance

with existing international obligations and procedures, are aimed at:
~ (a) responding to any illicit commercial practice with a view to removing the injury resulting therefrom;

(b) responding to any commercial practice (whether or not illicit) with a view to removing the adverse

trade effects resulting therefrom;

(c) ensuring full exercise of the Community's rights with regard to the commercial practices of third

countries.

It shall be applied in particular to the initiation and subsequent conduct and tefmination‘of international

dispute settlement procedures in the area of common commercial policy.

Article 2
Definitions

1. For the purposes of this Regulation, illicit commercial practices shall be any international trade
practice attributable to third countries which are incompatible with international law or with the generally

accepted rules.

2. For the purposes of this Regulation, the Community's rights shall be those international trade rights of

which it may avail itself either under international law or under generally accepted rules.



3. For the purposes of this Regulation, injury shall be any material injury caused or threatened to

Community industry.

4. The term 'Community industry' shall be taken to mean all Community producers or providers,

respectively:

- of products or services identical or similar to the product or service which is the subject of illicit
practices or ~

- of products or services competing directly with that product or service, or

- who are consumers or processors of the product or consumers or users of the service which is the

subject of illicit practices,

or all those producers or providers whose combined output constitutes a major proportion of total

Community production of the products or services in question; however:

(a) when producers or providers are related to the exporters or importers or are themselves importers of
the product or service alleged to be the subject of illicit practices, the term 'Community industry' may

be interpreted as referring to the rest of the producers or providers;

(b) in particular circumstances, the producers or providers within a region of the Community may be
regarded as the Community industry if their collective output constitutes the major proportion of the
output of the product or service in question in the Member State or Member State within which the
region is located provided that where the illicit practice concerns imports into the Community, their

effect is concentrated in that Member State or those Member States.
5. For the purposes of this Regulation, adverse trade effects shall be those

- which are felt, in respect of a product or service, on the market of any country non Member. of the
European Community, and

- which could give rise to actions under relevant international rules, whether as a result of an illicit
commercial practice or otherwise,

- and which have a material impact, actual or potential, on the economy of the Community or of a

region of the Community, or on a sector of economic activity therein.

Adverse trade effects shall also include cases where trade flows, concemning a product or service, are
prevented, impeded or diverted as a result of any commercial practice, as well as cases where any
commercial practice has materially affected the supply or inputs (e.g. parts and components or raw

materials) to Community enterprises. Adverse trade effects shall also include threat of such effects.



6. The term "Community enterprise” shall be taken to mean any natural or legal person having an
established presence ‘within the Community for the purpose of carrying out an economic activity

concerning the production of goods or the provision of services.

Article 3
Complaint on behalf of the Community industry

1. Any natural or legal person, or any association not having legal personality, acting on behalf of a
Community industry which considers that it has suffered injury as a result of illicit commercial practices

may lodge a written complaint.

2. The complaint must contain sufficient evidence of the existence of illicit commercial practices and the
injury resulting therefrom. Evidence of injury must be given on the basis of the factors indicated in Article

8.

dArticle 3 bis
Complaint on behalf of Community enterprises

1. Any Community enterprise, or any association, having or not legal personality, acting on behalf of
one or more Community enterprises, which considers that such Community enterprises have been
materially affected by adverse trade effects within the meaning of paragraph 5 of Article 2 of this

Regulation, may lodge a written complaint.

2. The corhplaint must contain sufficient evidence of the existence of commercial practices (whether or
not illicit) and of adverse trade effects, resulting therefrom. Evidence of adverse trade effects must be given
on the basis of the factors indicated in Article 8. | ‘



Article 3 ter

Complaint procedures

1. ' The complaint shall be submitted to the Commission, which shall send a copy thereof to the Member

Doibin ; :

States.

2 The complaint may be withdrawn, in which case the procedure may be terminated unless such

termination would not be in the interests of the Community.

3. Where it becomes apparent after consultation that the complaint does not provide sufficient evidence

to justify initiating an investigation, then the complainant shall be so informed.

4. The Commission shall take a decision as soon as possible on the opening of a Community
examination procedure following any complaint made in accordance with Articles 3 or 3 bis; the decision
shall normally be.taken within 45 days of the lodging of the complaint; this period may be suspended at the
request, or with the agreement, of the complainant, in order to allow the provision of complementary

information which may be needed to fully assess the validity of the complainant's case.

Article 4
Referral by a Member State
1.  Any Member State may ask the Commission to initiate the procedlires referred to in Article 1.
2. It shall supply the Commission with sufficient evidence to support its request, as regards commercial
practices of third countries and, where appropriate, of any effects resulting therefrom. Where evidence of
injury or of adverse trade effects is appropriate, it must be given on the basis of the factors indicated in
Article 8.

3. The Commission shall notify the other Member States of the requests without delay.

4.  Where it becomes apparent after consultation that the request does not provide sufficient evidence to

justify initiating an investigation, then the Member State shall be so informed.

>y



5. The Commission shall take a decision as soon as pdssible on the 6pening of a Community
examination procedure following any referral by a Member State made in accordance with Article 4; the
decision shall normally be taken within 45 days of the referral; this period may be suspended at the request,
or with the agreement, of the referring Member State, in order to allow the provision of complementary

2itnmol) o
information which may be needed to fully assess the validity of the case presented by the referring Member

State.

Article 5
Consultation procedure

1. For the purpose of consultations pursuant to this Regulation, an advisory committee, hereinafter
referred to as 'the Committee', is hereby set up and shall consist of representatives of each Member State,

with a representative of the Commission as chairman.

2.  Consultations shall be initiated at the request of a Member State or on the initiative of the
Commission. The chairman of the' Committee shall provide the Member States, as promptly as possible,

with all relevant information in his possession. He shall also inform the Article 113 Special Committee
thereof.

3. The Committee shall meet when convened by its chairman.

4. Where necessary, consultations may be in writing. In such case the Commission shall notify in writing
the Member States who, within a period of eight workmg days from such notification, shall be entitled to

express their opinions in writing or to request oral consultatlons

Article 6

Community examination procedure
1.  Where, after consultation, it is apparent to the Commission that there is sufficient evidence to justify
initiating an ‘examination procedure and that it is necessary in the interest of the Community, the

Commission shall‘act as follows:



LR

(a) it shall announce the initiation of an examination procedure in the Official Journal of the European’
Communities; such announcement shall indicate the product and countries concerned, give a summary
of the information received, and provide that all relevant information is to be communicated to the
Commission; it shall state the period.within which interested parties may apply to be heard orally by

the Commission in accordance with paragraph 5;
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(b) it shall so officially notify the representatives of the country or countries which are the subject of the.

procedure, with whom, where appropriate, consultations, may be held;

(c) it shall conduct the examination at Community leyel, acting in co-operation with the Member States.

2.

3.

(@)

®

©

RO (s (CaRURL R
If necessary, and notably in cases of allegations of illicit commercial practices, the Commission

shall seek all the information it deeins necessary and attempt to check this information with the

importers, traders, agents, producers, trade associations and organisations, provided that the

.undertakings or organisations concerned give their consent.

Where necessary, the Commission shall carry out investigations in the territory of third countries,
provided that the governments of the countries concerned have been officially notified and raise

no objection within a reasonable period.

The Commission shall be assisted in its investigation by officials of the Member State in whose

territory the checks are carried out, provided that the Member State in question so requests.

Member States shall supply the Commission, upon request, with- all information necessary for the

examination, in accordance with the detailed arrangements laid down by the Commission.

4.

5.

(@

®

The complainants and the exporters and importers concerned, as well as the representatives of
the principal exporting or importing country or countries concerned, may inspect all information
made available to the Commission except for internal documents for the use of the Commission
and the administrations, provided that such information is relevant to the protection of their
interests and not confidential within the meaning of Article 7 and that it is used by the
Commission in its examination procedure. The persons concerned shall address a reasoned

request in writing to the Commission, indicating the information required.

The complainants and the exporters and importers concerned and the representatives of the
principal exporting of importing country or countries concerned may ask to be informed of the

principal facts and considerations resulting from the examination procedure.

The Commission may hear the parties concemed. It shall hear them if they have, within the period

prescribed in the notice published in the Official Journal of the European Communities, made a written

request for a hearing showing that they are a party primarily concerned by the result of the procedure.

350
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6. Furthermore, the Commission shall, on request, give the parties primarily concerned an opportunity to
meet, so that opposing views may be presented and any rebuttal argument put forward. In providing this
opportunity the Commission shall take account of the wishes of the parties and of the need to preserve
confidentiality. There shall be no obligation on any party to attend a meeting and failure to do so shall not

be prejudicial to that party's case.

7. When the information requested by the Commission is not supplied within a reasonable time or where

the investigation is significantly impeded, findings may be made on the basis of the facts available.

8. When it has concluded its examination the Commission shall report to the Committee. The report
should normally be presented within five months of the announcement of initiation of the procedure, uniess

the complexity of the examination is such that the Commission extends the period to seven months.

Article 7

Confidentiality
1.  Informatioh received pursuant to this Regulation shall be used only for the purpose for which it was

requested.

2. (a) Neither the Council, nor the Commission, nor Member States, nor the officials of any of these,
shail reveal any information of a confidential nature received pursuant to this Regulation, or any
information provided on a confidential basis by a party to an examination procedure, without

specific permission from the party submitting such information.

(b) Each request for confidential treatment shall indicate why the information is confidential and

shall be accompanied by a non-confidential summary of the information or a statement of the

reasons why the information in not susceptible of such summary.

3. Information will normally be considered to be confidential if its disclosure is likely to have a

significantly adverse effect upon the supplier or the source of such information.

‘4. However, if it appears that a request for confidentiality is not warranted and if the supplier is either
unwilling to make the information public or to authorise its disclosure in generalised or summary form, the

information in question may be disregarded.
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5. This Article shall not preclude the disclosure of general information by the Community authorities and
in particular of the reasons on which decisions taken pursuant to this Regulation are based. Such disclosure

must take into account the legitimate interest of the parties concerned that their business secrets should not

be divulged.

Article 8

Evidence
1. An examination of injury shall involve in particular the following factors:

(a) the volume of Community imports or exports concerned, notably where there has been a significant
increase or decrease, either in absolute terms or relative to production or consumption on the market

in question,; -

{(b) the prices of the Community industry’s competitors, in particular in order to determine whether there
has been, either in the Community or on third country markets, significant undercutting of the prices

of the Community industry;

(c) the consequent impact on the Community industry and as indicated by trends in certain economic

factors such as:

- production,

- utilisation of capacity,

- stocks,

- sales,

- market share,

- prices (that is, depression of prices or prevention of price increases which would normally have
occurred), ' . '

- proﬁ’;s,

- return on capital,

- investment,

- employment.
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2.  Where a threat of injury is alleged, the Commission shall also examine whether it is clearly
foreseeable that a particular situation is likely to develop into actual injury. In this regard, account may also

be taken of factors such as:

(a) the rate of increase of exports to the market where the competition with Community products is taking

place;

(b) export capacity in the country of origin or export, which is already in existence or will be operational
in the foreseeable future, and the likelihood that the exports resulting from that capacity will be to the

market referred to in point (a).

3. Injury caused by other factors which, either individually or in combination, are also adversely

affecting Community industry must not be attributed to the practices under consideration.

4.  Where adverse trade effects within the meaning of paragraph 5 of Article 2 of this Regulation are
alleged, the Commission shall examine the impact of such adverse effects, actual or potential, on the
economy of the Community or of a region of the Community, or on a sector of economic activity therein.
To this effect, the Commission may take into account, wheré relevant, factors of the type listed in
paragraphs 1 and 2 above, as well as the impact on the current and future competitiveness of the>
Community and of its Member States, including in terms of technological advance.

5. The Commission shall also, in examining evidence of adverse trade effects, have regard to the
provisions, principles or practice which govern: the right of action under relevant international rules

referred to in paragraph 5 of Article 2 of this Regulation.
6. The Commission shall further examine any other relevant evidence contained in the complaint or in
the referral. In this respect, the list of factors and the indications given jn paragraphs 1 to § above are not

exhaustive, nor can one or several of such factors and indications necessarily give decisive guidance as to

the existence of injury or of adverse trade effects.

Article 9

Termination of the procedure

1. When it is found as a result of the examination procedure that the interests of the Community do not -

require any action to be taken, the procedure shall be terminated in accordance with Article 12.

Y%
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2. (a) When, after an examination procedure, the third country or countries concerned take(s) measures
which are considered satisfactory, and therefore no action by the Community is required, the

' procedure may also be terminated in accordance with the provisions of Article 12.

(b) The Commission shall supervise the application of these measures, where appropriate on the
basis of information supplied at intervals, which it may request from the third countries

concerned and check as necessary.

(c) Where the measures taken by the third country or countries concerned have been rescinded,
suspended or improperly implemented or where the Commission has grounds for believing this
to be the case or, finally, where a request for information made by the Commission as provided
for by point (b) has not been granted, the Commission shall inform the Member States, and
where necessary and justified by the results of the investigation and the new facts available any

measures shall be taken in accordance with paragraph 3 of Article 11.

Article 10
Adoption of commercial policy measures
1. Unless the factual and legal situation is such that an examination procedure may not be required,
where it is found as a result of the examination procedure, that action is necessary in the interests of the
Community in order to:
(a) respond to any illicit commercial practice with the aim of removing the injury resulting therefrom; or

(b) ensure the removal of adverse trade effects suffered by Community enterprises; or

(c) ensure full exercise of the Community's rights with regard to the commercial practices of third

countries.

the approprizite measures shall be determined in accordance with the procedure set out in Article 11.
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2. Where the Community's international obligations require the prior discharge of an international
procedure for consultation or for the settlement of disputes, the measures referred to in paragraph 3 shall
only be decided on after that procedure has been terminated, and taking account of the results of the
procedure. In particular, where the Community has requested an infemational dispute settlement body to
indicate and authorize the measures which are appropriate for the implementation of the results of an
international dispute settlement procedure, the Community commercial policy measures which may be
needed in consequence’ of ‘such authorization shall be compatible with those recommended by such

international dispute settlement body.

3. Any commercial policy measures may be taken which are compatible with existing international

obligations and procedureé, notably:
(a) suspension or withdrawal of any concéssion resulting from commercial policy negotiations;

(b) the raising of existing customs duties or the introduction of any other charge on imports;
S
(c) the introduction of quantitative restrictions or any other measures modifying import or export

conditions or otherwise affecting trade with the third country concerned. .

4. The corresponding decisions shall state the reasons on which they are based and shall be published in

the Official Journal of the European Communities. Publication shall also be deemed to constitute ‘

notification to the countries and parties primarily concerned.

Article 11 ,
Decision-makingprocedures

1. The decisions referred to in paragraphs 1 and 2(a) of Article 9 shall be adopted in accordance with
the provisions of Article 12

2. Where the Community follows formal international consultation or dispute settlement procedures,
decisions relating to the initiation, conduct or termination of such procedures shall be taken in accordance

with Article 12.



3. Where the Community, having acted in accordance with paragraph 2 of Article 10 of this Regulation,
" has to take a decision on the measures of commercial policy to be adopted under paragraph 2(c) of Article
9 or under Article 10, the Council shall act, in accordance with Article 113 of the Treaty, by a qualified

majority, not later than 30 working days after receiving the proposal.

Article 12
Committee procedure

Should reference be made to the procedure provided for in this Article, the matter shall be brought before

the Committee by its chairman.
. The Commission representative shall submit to the Committee a draft of the decision to be taken. The
Committee shall discuss the matter within a period to be fixed by the chairman, depending on the urgency

of the matter.

The Commission shall adopt a decision which it shall communicate to the Member States and which shall

apply after a period of 10 days if during this period no Member State has referred the matter to the Council.

The Council may, at the request of a Member State and acting by a qualified majority revise the

Commission's decision.

-The Commission's decision shall apply after a period of 30 days if the Council has not given a ruling within

this period, calculated from the day on which the matter was referred to the Council.

Article 13
General provisions

1. This Regulation shall not apply in cases covered by other existing rules in the common commercial

policy field. It shall operate by way of comiplement to the:

- rules establishing the common organisation of agricultural markets and thgir implementing proi/isions;

356
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- specific rules adopted under Article 235 of the Treaty, applicable to goods processed from agricultural
products. -

It shall be without prejudice to other measures which may be taken pursuant to Article 113 of the Treaty.

2. Regulation (EEC) No. 2641/84, as amended by Regulation (EC) No. 522/94 is hereby repealed.

References to the repealed Regulation shall be construed as references to this Regulation.

Article 14
Entry into force

1. This Regulation shall enter into force on the date determined by a decision governing the entry into
force of the acts implementing the results of the Uruguay Round.

2. This Regulation shall be binding in its entirety and directly applicable in all Member States.

)



358

Part 7

Intellectual property



TRIPs MODIFICATIONS IN COMMUNITY LAW

209



EXPLANATORY MEMORANDUM |
FOR TRIPs MODIFICATIONS IN COMMUNITY LAW

L INTRODUCTION

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs)
concluded within the framework of the Uruguay Round negotiations contains provisions
on the protection of intellectual property rights, in particular with the purpose of
establishing international disciplines in this area in order to promote international trade
and to prevent trade distortions due to the lack of adequate and effective intellectual
property protection.

The TRIPs Agreement, in addition to establishing general provisions and basic principles
on the protection of intellectual property rights, provides for standards concerning the
availability, scope and use of intellectual property rights, notably:

- copyright and related rights;

- trademarks;

- geographical indications;

- industrial designs;

- patents;

- layout-designs (topographies) of integrated circuits;

- .« protection of undisclosed information; and

- contains also provisions on the control of anti-competitive practices in contractual
licences.

These standards are to be enforced domestically on the basis of detailed provisions,
including special requirements related to border measures; the acquisition and
maintenance of intellectual property rights and related civel and ctiminal law procedures.

This proposal for a Council Regulation contains proposals to amend those Community
acts which have to be modified in order to implement in Community law the provisions
of the TRIPs Agreement. Reference is also made in this Explanatory Memorandum to
current proposals of Community acts submitted by the Commission to the
Council/Parliament which would also have to be amended in order to bring them into line
with the requirements of the TRIPs Agreement.

The present proposal does not concern those areas of current Member State legislation
which would have to be amended to implement the TRIPs Agreement. In this respect,
consultations between Member States and the Commission seem necessary in order to
ensure that such modifications of Member State legislation be undertaken against the
background of a common analysis of the implication and interpretation of the TRIPs
Agreement.

‘ s



IL TRADEMARKS

Legislation:  Council Regulation (EC) 40/94 of 20 December 1993 on the Commmity
' Trademark!.

Article 5 of Council Regulation 40/94 defines the "Persons who can be proprietors of
Community Trademarks". This Article, which notably refers to the Paris Convention for

the Protection of Industrial Property, implements in paragraph 1, subparagraphs (a) and

(b), the principle of national treatment as regards nationals and domiciliaries of a State
party to this Convention.

Nevertheless, Article 5, paragraph 1, subparagraph (d), of this Regulation basically
subjects the granting of national treatment to nationals of States not parties to the Paris
Convention to the requirement of reciprocal national treatment in their country of origin
for nationals of the Member States. Art. 29, paragraph 5, of this Regulation, concerning
the right of priority, contains a similar requirement in relation to filings made in a State
which is not a party to the Paris Convention..

In order to comply with the national treatment obligation in Article 3 of the TRIPs
Agreement, these provisions should be modified to ensure that nationals of all WTO
Members, even if the Member in question is not a party to the Paris Convention, receive a

treatment no less favourable than that accorded to nationals of Community Member
States.

III. GEOGRAPHICAL INDICATIONS

Insofar as the protection of geographical indications for wines and spirits as foreseen in
Article 23 TRIPs is concerned, the relevant amendments to Council Regulation 822/87 of
16 March 1987, Council Regulation 1601/91 of 10 June 1991, both of them concerning
wines, and Council Regulation 1576/89 of 29 May 1989 conceming spirit drinks, are
dealt with in the part on agriculture. ‘

IV.  LAYOUT-DESIGNS OF INTEGRATED CIRCUITS

Legislation: Council Directive 87/54/EEC of 16 December 1986 on the Legal
Protection of Topographies of Semiconductor Products?.

Articles 35 to 38 of the TRIPs Agreement set out the obligations of WTO Members in
relation to the protection of layout-designs (topographies) of integrated circuits. In
accordance with these Articles, the Community should ensure that nationals of all other
WTO Members benefit from such protection. The Commission proposes to extend the

protection of topographies of integrated circuits, as required by the TRIPs Agreement, to
nationals of all WTO Members.

TOIL 11, 14.1.1994
20J1.24.27.1.1987
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V. PROPOSED COMMUNITY LEGISLATION

In addition to amending existing Community legislation in order to bring it in line with the
TRIPs Agreement, the Commission will need to ensure that current Community proposals
in the diferent fields of intellectual property rights protection are in conformity with the
TRIPs Agreement. '

< nitzel

36



PROPOSAL FOR A COUNCIL REGULATION (EC) No /9%
of 1994

amending Council Regulation (EC) No 40/94 of 20 December 1993
on the Community trademark for the implementation of the agreements concluded
‘ in the framework of the Uruguay Round '

THE COUNCIL OF THE EUROPEAN UNION

Having regard to the Treaty establishing the Ebropean Community and in particular
Article 235 thereof,

Having regard to the 'proposal by the Commission,

Having regard to the opinion of the European Parliament,

Whereas the Agreement establishing the World Trade Organization (hereinafter, the
WTO Agreement) was signed on behalf of the Community; whereas the Agreement on
Trade-Related Aspects of Intellectual Property - Rights (hereinafter, the TRIPs
Agreement), annexed to the WTO ‘Agreement, contains detailed provisions on the
protection of intellectual property rights whose purpose is the establishment of
international disciplines in this area in order to promote international trade and prevent
trade distortions and friction due to the lack of adequate and effective intellectual
property protection;

Whereas in order to ensure that all relevant Community legislation is in full compliance
with the TRIPs Agreement, the Community must take certain measures in relation to
current Community acts on the protection of intellectual property rights; whereas these
‘measures entail in some respects the amendment or modification of Community acts;
whereas these measures also entail complementing current community acts;

Whereas Council Regulation (EC) 40/94 of 20 December 1993 creates the Community
Trademark!; whereas Article 5 of Council Regulation 40/94 defines the "Persons who can
- be proprietors of Community Trademarks" by referring notably to the Paris Convention
for the Protection of Industrial Property and requires reciprocal national treatment fron:

countries which are not parties to the Paris Convention; whereas Article 29 of Regulation:

40/94, concerning the right of priority, also needs to be amended in this respect; whereas
" in order to comply with the national treatment obligation in Article 3 of the TRIPs
Agreement, these provisions should be modified to ensure that nationals of all WTO
Members, even if the Member in question is not a party to the Paris Convention, receive

TOJL 11, 14.1.1994, p. 1
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a treatment no less favourable than that accorded to nationals of Community Member
States. ‘

HAS ADOPTED THIS REGULATION

~ Article 1

Article 5 of Council Regulation (EC) No 40/94 of 20 December 1993 on the Community
trade mark, paragraph 1, subparagraph (b), is replaced by the following text:

"(b) nationals of other States which are parties to the Paris Convention for the
protection of industrial property, hereinafter referred to as "the Paris Convention",
or to the Agreement establishing the World Trade Organisation;".

Article 2

Article 5 of Council Regulation (EC) No 40/94 of 20 December 1993 on the Community
trade mark, paragraph 1, subparagraph (d), is replaced by the following text:

"(d) nationals, other than those referred to under subparagraph (c), of any State
which is not party to the Paris convention or to the Agreement establishing the
World Trade Organisation and which, according to published findings, accords to
nationals of ‘all the Member States the same protection for trade marks as it
accords to its own nationals and, if nationals of the Member States are required to

prove registration in the country of origin, recognises the registration of
Community trade marks as such proof.". ‘

Article 3

Article 29 of Council Regulation (EC) No 40/94 of 20 December 1993 on the
Community trade mark, paragraph 1, is replaced by the following text:

"1. A person who has duly filed an application for a trademark in or for any State
party to the Paris Convention or to the Agreement establishing the World Trade
Organisation, or his successors in title, shall enjoy, for the purpose of filing a
Community trade mark application for the same trade mark in respect of goods or
services which are identical with or contained within thaose for which the

application has been filed, a right of priority during a period of six months from
the date of filing of the first application".

Article 4

Article 29 of Council 'Regulation (EC) No 40/94 of 20 December 1993 on i
Community trade mark, paragraph 5, is replaced by the following text:

"5. If the first filing has been made in a State which is not a party to thc Paris
Convention or to the Agreement establishing the World Trade Organisatiof.,

paragraphs 1 to 4 shall apply only in so far as that State, according to puis- ... .i

g:\raithra\public\ip\940726b



findings, grants, on the basis of the first filing made at the Office and subject to
conditions equivalent to those laid down in this Regulation, a right of priority
having equivalent effect". ‘

~ Artidle 5

1. This regulation shall enter into force on the date determined by the decision on the
entry into force of the acts implementing the results of the Uruguay Round.

2. It shall be applicable as of 1 January 1996.

This Regulation shall be binding in its entirety and directly applicable in all Member
States. : )

Done in Brussels, 1994

For the Counéil
The President

g:\raithra\public\ip\940726b
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PROPOSAL FOR A COUNCIL DECISION

on the extension of the legal proteétion of topographies of semiconductor products
to persons from a Member of the World Trade Organisation

THE COUNCIL OF THE EUROPEAN UNION
Having regard to the Treaty establishing the European Community,

Having regard to Council Directive 87/54/EEC of 16 December 1986 on the legal

protection of topographies of semiconductor products, and in particular Article 3(7)
thereof,

Having regard to the proposal from the Commission,

Whereas the Agreement establishing the World Trade Organization (hereinafter, WTO)
was signed on behalf of the Community; whereas the Agreement on Trade-Related
Aspects of Intellectual Property Rights (hereinafter, the TRIPs Agreement), annexed to
the Agreement establishing the WTO, contains detailed provisions on the protection of
intellectual property rights whose purpose is the establishment of international disciplines
in this area in order to promote international trade and prevent trade distortions and
friction due to the lack of adequate and effective intellectual property protection;

Whereas in order to ensure that all relevant Community legislation is in full compliance
with the TRIPs Agreement; the Community must take certain measures in relation to
current Community acts on the protection of intellectual property rights; whereas these
measures entail in some respects the amendment or- modification of Community acts;
whereas these measures also entail complementing current community acts;

Whereas Council Directive 87/54/EEC of 16 December 1986 concerns the legal
protection of topographies of semiconductor products!; whereas Articles 35 to 38 of the
TRIPs Agreement set out the obligations of WTO Members in relation to the protection
of layout-designs (topographies) of integrated circuits; whereas in accordance with
Article 1, paragraph 3, and Article 3 of the TRIPs Agreement, the Community must
ensure that nationals of all other WTO Members benefit from such protection and from
the application of national treatment; whereas it is therefore necessary to extend the
protection under Directive 87/54/EEC to nationals of WTO Members, without any

reciprocity requirement; whereas it is adequate to use the procedure of Article 3,
paragraph 7, of the Directive to this end;

g:\raithra\public\ip\94(1726d
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HAS ADOPTED THIS DECISION

Article 1

Member States shall extend the legal pfotection for -topographies of semiconductor
products provided for under Directive 87/54/EEC as follows:

(a) - natural persons who are nationals of, or are domiciled in the territory of, a
Member of the Agreement establishing the WTO, shall be treated as nationals of a
Member State; :

(b) legal entities which or natural persons who.have a real and effective establishment |

for the creation of topographies or the production of integrated circuits in the

territory of a Member of the Agreement establishing the WTO shall be treated as -

legal entities or natural persons having a real and effective industrial or
commercial establishment in the territory of a Member State.

Article 2

1. This Decision shall enter into force on the date determined by the decision on the
entry into force of the acts implementing the results of the Uruguay Round.

2. It shall be applicable as of 1 January 1996.
3. Decisions 90/510/EEC? and 93/17/EEC3 are abrogated, as of the date of
application of the present Decision, in so far as they concern the extension of the
protection under Directive 87/54/EEC to countries or territories Members of the
Agreement establishing the WTO.

Article 3

This Decision is addressed to the Member States.

Done in Brugsels, 1994

For the Council
The President

20J L N° 285, 17.10.1990, p. 29
SOINCL 11,19.1.1993, p. 22
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