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Part I: Provisions concerning the transparency and openness
of the Council’s discussions

DECLARATION (No 17)
on the right of access to information
(7 February 1992)

The conference considers that transparency of the decision-
making process strengthens the democratic nature of the insti-
tutions and the public’s confidence in the administration. The
conference accordingly recommends that the Commission sub-
mit to the Council no later than 1993 a report on measures de-
signed to improve public access to the information available to
the institutions.

1

Declaration No 17
annexed to the Final Act
of the Treaty on
European Union

(7 February 1992)

Selected instruments
taken from the Treaties,
Book 1, Volume 1, p. 665
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1.
Birmingham Declaration
(16 October 1992)

Bulletin of the European
Communities,
No 10-1992, p. 9

ANNEX I Birmingham Declaration — A community close to
its citizens (16 October 1992)

(Reference: Commission communication on the principle of
subsidiarity: point 1.1.1 of this Bulletin.)

1.8. We reaffirm our commitment to the Maastricht Treaty:
we need to ratify it to make progress towards European Union
if the Community is to remain an anchor of stability and pros-
perity in a rapidly changing continent, building on its success
over the last quarter of a century.

As a community of democracies, we can only move forward
with the support of our citizens. We are determined to respond
to the concerns raised in the recent public debate. We must:

— demonstrate to our citizens the benefits of the Community
and the Maastricht Treaty;

— make the Community more open, to ensure a better
informed public debate on its activities;

— respect the history, culture and traditions of individual
nations, with a clearer understanding of what Member
States should do and what needs to be done by the
Community;

— make clear that citizenship of the Union brings our citi-
zens additional rights and protection without in any way
taking the place of their national citizenship.

Foreign ministers will suggest ways, before the Edinburgh
European Council, of opening up the work of the Community’s
institutions, including the possibility of some open Council dis-
cussion — for example on future work programmes. We wel-
come the Commission’s offer to consult more widely before
proposing legislation, which could include consultation with
all the Member States and a more systematic use of consulta-
tion documents (Green Papers). We ask the Commission to
complete by early next year its work on improving public
access to the information available to it and to other Commu-
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nity institutions. We want Community legislation to become
simpler and clearer.

We stress the European Parliament’s important role in the dem-
ocratic life of the Community and we welcome the growing
contacts between national parliaments and the European Par-
liament. We reaffirm that national parliaments should be more
closely involved in the Community’s activities. We shall dis-
cuss this with our parliaments. We welcome the Commission’s
readiness to respond positively to requests from national par-
liaments for explanations of its proposals. We underline the
importance we attach to the conference of parliaments and to
the Committee of the Regions.

We reaffirm that decisions must be taken as closely as possible
to the citizen. Greater unity can be achieved without excessive
centralisation. It is for each Member State to decide how its
powers should be exercised domestically. The Community can
only act where Member States have given it the power to do so
in the Treaties. Action at the Community level should happen
only when proper and necessary: the Maastricht Treaty pro-
vides the right framework and objectives for this. Bringing to
life this principle — ‘subsidiarity’ or ‘nearness’ — is essential if
the Community is to develop with the support of its citizens.
We look forward to decisions at Edinburgh on the basis of
reports on:

— adapting the Council’s procedures and practices, as the
Commission for its part has already done, so that the prin-
ciple becomes an integral part of the Community’s deci-
sion-making, as the Maastricht Treaty requires;

— guidelines for applying the principle in practice, for
instance by using the lightest possible form of legislation,
with maximum freedom for Member States on how best to
achieve the objective in question. Community legislation
must be implemented and enforced effectively, and with-
out interfering unnecessarily in the daily life of our
citizens.

We shall also have a look at the first fruits of the Commission’s
review of past Community legislation with examples.

1.
Birmingham Declaration
(16 October 1992)

Bulletin of the European
Communities,
No 10-1992, p. 9
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1.
Birmingham Declaration
(16 October 1992)

Bulletin of the European
Communities,
No 10-1992, p. 9

Making the principle of subsidiarity work should be a priority
for all the Community institutions, without affecting the
balance between them. We will seek an agreement about this
with the European Parliament.

The Maastricht Treaty will bring direct benefits to individual
citizens. All of us — Council, Commission and Parliament —
must do more to make this clear.

The European Council, in conformity with the responsibilities
given to it by the Treaty, will ensure that the fundamental prin-
ciples of the European Union will be fully observed.
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EDINBURGH EUROPEAN COUNCIL 1.
Annex 3 to Part A Conclusions of the
Transparency — Implementation of the Birmingham Edinburgh European
Declaration Council on transparency
(12 December 1992) and implementation
of the Birmingham
Declaration

Access to the work of the Council
s worko unct (12 December 1992)
The process of opening up the work of the Council will start in

) Bulletin of the European
the following areas:

Communities,
No 12-1992, pp. 18-20
(a) Open debates on work programme and on major initia-

tives of Community interest

(i) Open orientation debates on relevant Presidency or
Commission work programmes, in both the General
Affairs Council and the Ecofin (Economic and Finan-
cial Affairs) Council. The timing will be a decision for
the Presidency.

(i) There should be regular open debates on major issues
of Community interest. It will be for the Presidency,
any Member State or the Commission to propose
issues for open debate. The decision will be taken by
the Council on a case-by-case basis.

(b) Legislation

Major new legislative proposals will, whenever appropriate, be
the subject of a preliminary open debate, in the relevant Coun-
cil, on the basis of the Commission’s legislative proposal. It
will be for the Presidency, any Member State or the Commis-
sion to propose specific subjects for a debate. The decision
will be taken by the Council on a case-by-case basis. Negotia-
tions on legislation in the framework of the Council shall
remain confidential.

{(c) Publication of voting records

When a formal vote is taken in Council, the record of the vote
(including explanations of vote where delegations request
these) shall be published.
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1.

Conclusions of the
Edinburgh European
Council on transparency
and implementation

of the Birmingham
Declaration

(12 December 1992)

Bulletin of the European
Communities,
No 12-1992, pp. 18-20

(d) The decision on holding an open debate on a specific item
under point (a)(ii) and (b) shall be taken by unanimity.

(e) ‘Public access’ will be achieved by televising the debate
for viewing in the press area of the Council building.

Information on the role of the Council
Transparency of the Council’s decisions

Extension to all Council formations of the practice, established
over the years in most Councils, of publishing a full description
in the press release of the conclusions reached by the Council
(exceptions being made for cases where such information
would damage the interests of the Member States, the Council,
or the Community — e.g. negotiating mandates). More system-
atic emphasis on publication of explanatory summaries
concerning important ‘A’ points adopted at the Council.
Greater efforts to be made when drafting conclusions to make
them understandable to the public.

Better background information on Council decisions (e.g.
objective, history, link to other subjects) to be made available,
if possible for distribution at pre-Council press briefings, in the
form of background notes prepared by the Secretariat in user-
friendly terms. This initiative could be extended in the future to
cover matters relating to common foreign and security policy
and internal and justice affairs, taking into account the specific
need for confidentiality in some areas.

Systematic background pre-Council press briefings by the
Presidency, assisted by the Council Secretariat (today not all
presidencies hold such briefings and often they are limited to
the national press corps).

Publication of the common positions established by the
Council under the procedures of Articles 189b and 189c¢ and
the explanatory memorandum accompanying them.

It is important to make all information material available
rapidly in all Community languages.
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Increase in general information on the role and the activities of
the Council

The annual report, which is currently published after long
delays, to be published from now on early in the new year on
the responsibility of the Secretary General. Aim to make it
more interesting and more understandable to the public — and
complementary to, rather than duplicating, the Commission’s
annual report. There should also be a short summary aimed at
broad circulation.

Increase in the Council’s information activities in general
including a reinforcement of the Press Service. Stepping up of
the already quite intensive information activity (group visits)
performed by the services of the Secretariat. Establishing a
programme for visits of journalists — particularly EC news
editors — not based in Brussels (in cooperation with the
Commission).

Cooperation and more rapid transmission of material

Activating the existing information group of the Council and
extending it to the other institutions with a view to developing
coordinated information strategies.

Cooperation between Member States and Community institu-
tions in the information field.

Use of new communication technologies: databases, electron-
ic mail for making information available outside Council meet-
ing places (Brussels/Luxembourg).

.

Conclusions of the
Edinburgh European
Council on transparency
and implementation

of the Birmingham
Declaration

(12 December 1992)

Bulletin of the European
Communities,
No 12-1992, pp. 18-20
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.

Conclusions of the
Edinburgh European
Council on transparency
and implementation

of the Birmingham
Declaration

(12 December 1992)

Bulletin of the European
Communities,
No 12-1992, pp. 18-20

Simplification of and easier access to Community legislation

Making new Community legislation clearer and simpler

While the technical nature of most texts and the need to
compromise among the various national positions often com-
plicate the drafting process, practical steps should nevertheless
be taken to improve the quality of Community legislation, such
as the following.

— Guidelines for the drafting of Community legislation
should be agreed upon, containing criteria against which
the quality of drafting of legislation would have to be
checked.

— Delegations of Member States should endeavour, at all
levels of the Council proceedings, to check more
thoroughly the quality of legislation.

— The Council Legal Service should be requested to review
draft legislative acts on a regular basis before they are
adopted by the Council and make suggestions where nec-
essary for appropriate redrafting in order to make such
acts as simple and clear as possible.

—  The jurist-linguist group, which does the final legal editing
of all legislation before it is adopted by the Council (with
the participation of national legal experts), should give
suggestions for simplifying and clarifying the language of
the texts without changing their substance.

Making existing Community legislation more accessible

Community legislation can be made more readily accessible
in a concise and intelligible form through a speedier and
more organised use of consolidation or codification; an
improvement of the CELEX database system should also be
considered.
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Improving and organising consolidation or codification
of Community legislation

B

The two possible approaches — unofficial consolidation and
official codification — must be carried out in parallel (*):

— The Office for Official Publications of the European Com-
munities has an important role to play in respect of unof-
ficial consolidation. Planning of this began some time ago
and a new system will be operated from 1993 on, where-
by the consolidated version of all Community legislation
undergoing amendments can be made automatically
available following any such amendment; two years later,
the system should be able to cover the whole of Commu-
nity legislation (including past legislation) provided that
there is adequate funding. Consolidation legislation
should be immediately published (in the C series of the
Official Journal), possibly after adding the ‘considérants’,
and/or made available through CELEX.

— Official codification is important because it provides legal
security as to the law which is applicable at a certain mo-
ment concerning a specific issue.

Since official codification can only be done through the rele-
vant legislative procedures, priorities need to be established
and an accelerated working method agreed upon between the
three institutions which have legislative powers.

o Official codification should take place on the basis of agreed
priorities. The Commission will propose such priorities in its
work programme after appropriate consultation.

* A jointly acceptable accelerated working method should
be sought allowing codified Community law (replacing
existing legislation without changing its substance) to be
adopted in a speedy and efficient way; a consultative
group composed of the Legal Services of the Commission,
the Council and the Parliament would help to carry out
the necessary ground work to permit the adoption of cod-
ified Community legislation as rapidly as possible under
the Community’s normal decision-making procedure.

1.

Conclusions of the
Edinburgh European
Council on transparency
and implementation

of the Birmingham
Declaration

(12 December 1992)

Bulletin of the European
Communities,
No 12-1992, pp. 18-20

(") A clear distinction must be
made between:

— unofficial consolidation,

which consists in editorial
assembling, outside any
legislative procedure, of the
scattered parts of legislation
on a specific issue, which
has no legal effect and
which leaves all such parts
in force (see, for instance,
the consolidated text of the
financial regulation,

OJ C 80, 25.3.1991, p. 1);

— official codification, which is

achieved through the
adoption of a formal
legislative Community act
through the relevant
procedures, while repealing
all pre-existing texts (see, for
instance, the Council
regulation on the common
organisation on the market
in fishery products,

OJ) L 354, 23.12.1991, p. 1),
must be pursued in parallel.



Part I: Provisions concerning the transparency and openness
of the Council’s discussions

1.

Conclusions of the
Edinburgh European
Council on transparency
and implementation

of the Birmingham
Declaration

(12 December 1992)

Bulletin of the European
Communities,
No 12-1992, pp. 18-20

(") The CELEX system
(automated documentation
on Community law) was set
up in 1970 as an
interinstitutional
computerised documentation
system and was made
available to the public in
1981; it contains the entire
body of EC law. On 13
November 1991, the
Council adopted a resolution
on the reorganisation of the
operating structures of CELEX
with a view to enhancing its
effectiveness (O] C 308,
28.11.1991, p. 2).

Strengthening the CELEX data system (")
CELEX should be improved with a view to:

— catching up with the delay as to;

*  existing legislation

The necessary financial means should be made available.

¢ feeding the database in the Greek, Spanish and Por-
tuguese languages,

— making the system more user-friendly and accessible to
the public.
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COUNCIL RESOLUTION

of 8 June 1993

on the quality of drafting of Community legislation
(O) C 166, 17 June 1993, p. 1)

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaties establishing the European Coal
and Steel Community, the European Economic Community and
the European Atomic Energy Community,

Having regard to the conclusions of the Presidency of the
European Council meeting in Edinburgh on 11 and 12 December
1992 to the effect that practical steps should be taken to make
Community legislation clearer and simpler,

Whereas guidelines should be adopted containing criteria
against which the quality of drafting of Community legislation
would have to be checked;

Whereas although such guidelines would be neither binding
nor exhaustive they would aim to make Community legislation
as clear, simple, concise and understandable as possible;

Whereas these guidelines are intended to serve as a reference
for all bodies involved in the process of drawing up acts for the
Council, not only in the Council itself but also in the Perma-
nent Representatives Committee and particularly in the work-
ing parties; whereas the Council Legal Service is asked to use
these guidelines to formulate drafting suggestions for the atten-
tion of the Council and its subsidiary bodies,

HAS ADOPTED THIS RESOLUTION:

The general objective of making Community legislation more
accessible should be pursued, not only by making systematic
use of consolidation but also by implementing the following
guidelines as criteria against which Council texts should be
checked as they are drafted.

1V.

Council resolution on the
quality of drafting of
Community legislation

(8 June 1993)

OJ C 166, 17 June 1993,
p.1
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1v.

Council resolution on the
quality of drafting of
Community legislation

(8 June 1993)

OJ C 166, 17 June 1993,
p-1

10.

The wording of the act should be clear, simple, concise
and unambiguous; unnecessary abbreviations, ‘Com-
munity jargon’ and excessively long sentences should be
avoided.

Imprecise references to other texts should be avoided as
should too many cross-references which make the text dif-
ficult to understand.

The various provisions of the acts should be consistent
with each other; the same term should be used throughout
to express a given concept.

The rights and obligations of those to whom the act is to
apply should be clearly defined.

The act should be laid out according to the standard struc-
ture (chapters, sections, articles, paragraphs).

The preamble should justify the enacting provisions in
simple terms.

Provisions without legislative character should be avoided
(wishes, political statements).

Inconsistency with existing legislation should be avoided
as should pointless repetition of existing provisions. Any
amendment, extension or repeal of an act should be clear-
ly set out.

An act amending an earlier act should not contain
autonomous substantive provisions but only provisions to
be directly incorporated into the act to be amended.

The date of entry into force of the act and any transitional
provisions which might the necessary should be clearly
stated.
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COPENHAGEN EUROPEAN COUNCIL
15. A community close to its citizens

The European Council invited all institutions to ensure that the
principles of subsidiarity and openness are firmly anchored in
all spheres of Community activity and fully respected in the
day-to-day operations of the institutions.

As regards the principle of subsidiarity, the European Council
noted with satisfaction that the Commission is now submitting
proposals only when it considers that they fulfil the subsidiarity
criteria, and welcomed in general the substantial reduction
in the volume of Community legislation foreseen in the Com-
mission’s legislative programme for 1993 compared to earlier
years. The wider consultation by the Commission before sub-
mitting important new proposals and, in particular, the use of
‘green papers’ relating to important new activities as well as a
cost and benefit analysis of new proposals are also highly
promising. It looked forward to the completion before the
European Council in December of the Commission’s review of
existing and proposed legislation with regard to the subsidiarity
principle.

The European Council noted with satisfaction that the Coun-
cil and the Commission are now applying the principles,
guidelines and procedures on subsidiarity decided at Edin-
burgh as an integral part of the decision-making procedure. It
hopes that the European Parliament will soon be able to join
in this effort.

On openness, the European Council noted the first steps taken
in response to the conclusions of the Edinburgh European
Council regarding the opening of certain Council debates to
the public, simplification and codification of Community legis-
lation and information in general. It confirmed its commitment
to continue the process of creating a more open and trans-
parent Community.

In the area of public access to information, it invited the Coun-
cil and the Commission to continue their work based on the
principle of the citizens having the fullest possible access to
information. The aim should be to have all necessary measures
in place by the end of 1993.

V.

Conclusions of the
Copenhagen European
Council on access

to information

(21 and 22 June 1993)

Doc. 180/1/93
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V.

Conclusions of the
Copenhagen European
Council on access

to information

(21 and 22 June 1993)

Doc. 180/1/93

The European Council invited the European Parliament and the
Council to settle the last outstanding issues with regard to the
establishment of the Ombudsman in time for the entry into
force of the Maastricht Treaty.
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Interinstitutional declaration on democracy, transparency
and subsidiarity
(25 October 1993)

2.2.1. At the interinstitutional conference in Luxembourg on
25 October the Council, Parliament and the Commission
adopted the following declarations.

1. The European Parliament, the Council and the Commis-
sion, as institutions of the European Union, will, within
the framework of the legislative procedure, respect in full
the democratic principles on which the systems of govern-
ment of the Member States are based; they reaffirm their
attachment to the implementation of transparency by the
institutions.

2. As soon as Parliament has adopted its resolution on the
annual legislative programme proposed by the Commis-
sion, the Council will state its position on the programme
in a declaration and undertake to implement as soon as
possible the provisions to which it attaches priority, on the
basis of formal Commission proposals and in compliance
with the procedures laid down by the Treaties.

3. In order to increase the transparency of the Community,
the institutions recall the measures which they have
already taken in this direction.

The European Parliament, in amending its rules of pro-
cedure on 15 September 1993, has confirmed the public
nature of meetings of its committees and of its plenary
sittings.

The Council has agreed to take steps:
— to open some of its debates to the public;

— to publish records and explanations of its voting;

VI.

Interinstitutional
agreement between the
European Parliament, the
Council and the
Commission on
democracy, transparency
and subsidiarity

(25 October 1993)

Bulletin of the European
Communities, No 10-
1993, pp. 118 and 119
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VI

Interinstitutional
agreement between the
European Parliament, the
Council and the
Commission on
democracy, transparency
and subsidiarity

(25 October 1993)

Bulletin of the European
Communities, No 10-
1993, pp. 118 and 119

— to publish the common positions which it adopts
under the procedures laid down in Articles 189b and
189¢, and the statement of reasons accompanying
them;

— to improve information for the press and the public
on its work and decisions;

— to improve general information on its role and
activities;

— to simplify and consolidate Community legislation in
cooperation with the other institutions;

— to provide access to its archives.

The Commission has already taken or is in the process of
taking the following measures:

— wider consultations before presenting proposals, in
particular publication of Green or White Papers on
the topics listed in the 1993 legislative programme;

— flagging in the legislative programme of upcoming
proposals which would appear to be suitable for
wide-ranging preliminary consultations;

— introduction of a notification procedure, consisting of
the publication in the Official Journal of a brief sum-
mary of any measure planned by the Commission,
with the setting of a deadline by which interested
parties may submit their comments;

— publication of work programmes and legislative pro-
grammes in the Official Journal to publicise action
planned by the Commission;

— finalisation of the work programme by October with a
view to enhancing openness;

— publication in the legislative programme of plans for
the consolidation of Community legislation;
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— provision of easier public access to documents VI
held by the Commission with effect from 1 January Interinstitutional
1994; agreement between the

European Parliament, the
Council and the
Commission on
democracy, transparency
and subsidiarity

(25 October 1993)

— improving knowledge of existing databases and their
accessibility, including improving the existing relay
network;

— publication each week in the Official Journal of lists

of documents on general topics; wider public access Bulletin of the European

Communities, No 10-
1993, pp. 118 and 119

to documents on specific topics;

— preparation of an interinstitutional yearbook giving
details of each institution’s organisation chart;

— faster publication of Commission documents in all
Community languages;

— adoption of a new information and communication
policy occupying a larger place in Commission activ-
ities; enhanced coordination of information activities
both inside and outside the Commission;

— adoption of additional measures to facilitate the gen-
eral public’s understanding of Commission business,
in particular by making available the necessary
resources and equipment to provide a suitable
response to requests from the media;

— improvement in the treatment of telephone, mail and
personal contacts between citizens and the Com-
mission;

— promotion of the establishment of self-regulation by
special interest groups by asking them to draft a code
of conduct and a directory;

— creation by the Commission of a database on special
interest groups as an instrument for use by the general
public and by Community officials.
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VI

Interinstitutional
agreement between the
European Parliament, the
Council and the
Commission on
democracy, transparency
and subsidiarity

(25 October 1993)

Bulletin of the European
Communities, No 10-
1993, pp. 118 and 119

4, Interinstitutional agreement on procedures for implement-
ing the principle of subsidiarity (= point 2.2.3).

5. Draft decision of the European Parliament laying down the
regulations and general conditions governing the perform-
ance of the Ombudsman’s duties.

6. Arrangements for the proceedings of the Conciliation
Committee under Article 189b (= point 2.2.3).

7. The three institutions will adopt all these texts in accor-
dance with their internal procedures.

The agreements established at the interinstitutional conference
on 25 October 1993 are aimed at implementing the Treaty on
European Union and at strengthening the democratic, transpar-
ent nature of the European Union. They may be added to or
amended by common agreement at the initiative of any of the
three institutions.

Interinstitutional agreement between the European Parliament,
the Council and the Commission on procedures for imple-
menting the principle of subsidiarity

2.2.2. The European Parliament, the Council and the Com-
mission,

Having regard to the Treaty on European Union signed in
Maastricht on 7 February 1992, and in particular Article B
thereof,

Having regard to the Treaty establishing the European Commu-
nity, and in particular Article 3b thereof, as resulting from the
Treaty on European Union,

Having regard to the conclusions of the European Council,
meeting in Edinburgh, concerning subsidiarity, transparency
and democracy,

Have agreed on the following measures:
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General provisions

The purpose of the procedures for implementing the prin-
ciple of subsidiarity shall be to govern the manner in
which the powers assigned to the Community institutions
by the Treaties, in order to enable them to achieve the
objectives laid down by the Treaties, are exercised.

Such procedures shall not call into question the acquis
communautaire, the provisions of the Treaties concerning
the powers conferred on the institutions or the institution-
al balance.

Procedures

In exercising its right of initiative, the Commission shall
take into account the principle of subsidiarity and show
that it has been observed. The European Parliament and
the Council shall do likewise, in exercising the powers
conferred on them by Articles 138b and 152 respectively
of the Treaty establishing the European Community.

The explanatory memorandum for any Commission pro-
posal shall include a justification of the proposal under
the principle of subsidiarity.

Any amendment which may be made to the Commission’s
text, whether by the European Parliament or the Council,
must, if it entails more extensive or intensive intervention
by the Community, be accompanied by a justification
under the principle of subsidiarity and Article 3b.

vI.

Interinstitutional
agreement between the
European Parliament, the
Council and the
Commission on
democracy, transparency
and subsidiarity

(25 October 1993)

Bulletin of the European
Communities, No 10-
1993, pp. 118 and 119
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COUNCIL DECISION

of 6 December 1993

adopting the Council’s rules of procedure
(93/662/EC)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Com-
munity, and in particular Article 151(3) thereof,

Having regard to the Treaty establishing the European Coal and
Steel Community, and in particular Article 30(3) thereof,

Having regard to the Treaty establishing the Furopean Atomic
Energy Community, and in particular Article 121(3) thereof,

HAS DECIDED AS FOLLOWS:
Sole article

The rules of procedure of the Council of 24 July 1979, as
amended on 20 July 1987, shall be replaced by the following,
which shall enter into force on 7 December 1993:

‘RULES OF PROCEDURE OF THE COUNCIL
Article 1

1. The Council shall meet when convened by its President
on his own initiative or at the request of one of its mem-
bers or of the Commission.

2. The President shall make known the dates which he
envisages for meetings of the Council during his period of
office as President, seven months before the beginning
thereof.

3. In accordance with the decision taken by common agree-
ment between the Representatives of the Governments of
the Member States on 12 December 1992 on the basis of
the relevant articles of the Treaties establishing the Euro-
pean Communities, the Council shall have its seat in Brus-
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adopting the Council’s
In exceptional circumstances and for duly substantiated rules of procedure
reasons, the Council, acting unanimously, may decide to (6 December 1993)

hold a meeting elsewhere.
OJ L 304, 10 December

1993, pp. 1-8
Article 2

1. The President shall draw up the provisional agenda for
each meeting. The agenda shall be sent to the other mem-
bers of the Council and to the Commission at least 14
days before the beginning of the meeting.

2. The provisional agenda shall contain the items in respect
of which a request for inclusion on the agenda, together
with any documents relating thereto, has been received by
the General Secretariat from a member of the Council or
from the Commission at least 16 days before the begin-
ning of that meeting.

The provisional agenda shall also indicate the items on
which the Presidency, a member of the Council or the
Commission may request a vote.

3. Only items in respect of which the documents have been
sent to the members of the Council and to the Commis-
sion at the latest by the date on which the provisional
agenda is sent may be placed on that agenda.

4. The General Secretariat shall transmit to the members of
the Council and to the Commission requests for the inclu-
sion of items in the agenda, documents and indications
concerning voting relating thereto in respect of which the
time limits specified above were not respected.

5. The agenda shall be adopted by the Council at the begin-
ning of each meeting. The inclusion in the agenda of an
item other than those appearing on the provisional agenda
shall require unanimity in the Council. Items entered in
this way may be put to the vote.
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The provisional agenda shall be divided into Part A and
Part B. Items for which approval of the Council is possible
without discussion shall be included in Part A, but this
does not exclude the possibility of any member of the
Council or of the Commission expressing an opinion at
the time of the approval of these items and having state-
ments included in the minutes.

However, an ‘A’ item shall be withdrawn from the agenda,
unless the Council decides otherwise, if a position on an
‘A" item might lead to further discussion thereof or if a
member of the Council or the Commission so requests.

Article 3

Subject to the provisions of Article 7 on the delegation of
voting rights, a member of the Council who is prevented from
attending a meeting may arrange to be represented.

Article 4

Meetings of the Council shall not be public except in the
cases referred to in Article 6.

The Commission shall be invited to take part in meetings
of the Council. The Council may, however, decide to
deliberate without the presence of the Commission.

The members of the Council and of the Commission may
be accompanied by officials who assist them. The number
of such officials may be laid down by the Council.

The names and functions of such officials shall be notified
in advance to the Secretary-General.

Admission to meetings of the Council shall be subject to
the production of a pass.

Article 5

Without prejudice to Article 7(5) and other applicable pro-
visions, the deliberations of the Council shall be covered
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accordance with Article 7(5), the explanations of vote
made when the vote was taken shall also be made public
at the request of the Council members concerned, with
due regard for these rules of procedure, legal certainty and
the interests of the Council.
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2. The Council may authorise the production of a copy or an
extract from its minutes for use in legal proceedings.

Article 6

1. The Council shall hold policy debates on the six-monthly
work programme submitted by the Presidency and, if
appropriate, on the Commission’s annual work pro-
gramme. These debates shall be the subject of public re-
transmission by audiovisual means.

2. The Council may decide unanimously and on a case-by-
case basis that some of its other debates are to be the sub-
ject of retransmission by audiovisual means, in particular
where they concern an important issue affecting the inter-
ests of the Union or an important new legislative propos-
al. To that end, it shall be for the Presidency, any member
of the Council, or the Commission to propose issues or
specific subjects for such a debate.

Article 7

1. The Council shall vote on the initiative of its President.

The President shall, furthermore, be required to open a
voting procedure on the initiative of a member of the
Council or of the Commission, provided that a majority of
the Council’s members so decides.
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The members of the Council shall vote in the order of the
Member States laid down in Article 27 of the Treaty estab-
lishing the European Coal and Steel Community (ECSC),
Article 146 of the Treaty establishing the European Com-
munity (EC) and Article 116 of the Treaty establishing the
European Atomic Energy Community (EAEC), beginning
with the member who, according to that order, follows the
member holding the office of President.

Delegation of the right to vote may only be made to
another member of the Council.

The presence of six members of the Council is required to
enable the Council to vote.

The record of the votes shall be made public:

— when the Council is acting as legislator within the
meaning of the term given in the annex to these rules
of procedure, unless the Council decides otherwise.
This rule shall apply when the Council adopts a com-
mon position pursuant to Article 189b or 189c of the
Treaty establishing the European Community;

— when they are cast by the members of the Council or
their representatives on the Conciliation Committee
set up by Article 189b of the Treaty establishing the
European Community;

— when the Council acts pursuant to Titles V and VI
of the Treaty on European Union by a unanimous
Council decision taken at the request of one of its
members;

— in other cases, by Council decision taken at the
request of one of its members.

Article 8

Acts of the Council on an urgent matter may be adopted
by a written vote where the Council or the Committee of
Permanent Representatives of the Member States
(Coreper) referred to in Article 30 of the ECSC Treaty,
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Article 151 of the EC Treaty and Article 121 of the EAEC
Treaty, unanimously decides to use that procedure. In
special circumstances, the President may also propose
the use of that procedure; in such a case, written votes
may be used where all members of the Council agree to
that procedure.

2. Furthermore, agreement by the Commission to the use of
that procedure shall be required where the written vote is
on a matter which the Commission has brought before the
Council.

3. A summary of acts adopted by the written procedure shall
be drawn up every month.

4. On the initiative of the Presidency, the Council may also
act for the purpose of implementing the common foreign
and security policy by means of the simplified written pro-
cedure (COREU). In that case the proposal shall be
deemed to be adopted at the end of the period laid down
by the Presidency depending on the urgency of the matter,
except where a member of the Council objects.

5. The General Secretariat shall establish that the written pro-
cedures have been completed.

Article 9

1. Minutes of each meeting shall be drawn up and, when
approved, shall be signed by the President-in-Office at the
time of such approval and by the Secretary-General.

The minutes shall as a general rule indicate in respect of
each item on the agenda:

— the documents submitted to the Council,

— the decisions taken or the conclusions reached by the
Council,

— the statements made by the Council and those whose
entry has been requested by a member of the Council
or the Commission.

Vil

Council decision
adopting the Council’s
rules of procedure

(6 December 1993)

OJ L 304, 10 December
1993, pp. 1-8
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2. The draft minutes shall be drawn up by the General Sec-
retariat within 15 days and submitted to the Council for
approval.

3. Prior to such approval any member of the Council, or the
Commission, may request that more details be inserted in
the minutes regarding any item on the agenda.

4, The texts referred to in Article 10 shall be annexed to the
minutes.

Article 10

1.  Except as otherwise decided unanimously by the Council
on grounds of urgency, the Council shall deliberate and
take decisions only on the basis of documents and drafts
drawn up in the languages specified in the rules in force
governing languages.

2. Any member of the Council may oppose discussion if the
texts of any proposed amendments are not drawn up in
such of the languages referred to in paragraph 1 as he may
specify.

Article 11

The text of the acts adopted by the Council and that of the acts
adopted jointly by the European Parliament and the Council
shall be signed by the President-in-Office at the time of their
adoption and by the Secretary-General. The Secretary-General
may delegate his signature to Directors-General of the General
Secretariat.

Article 12

Regulations adopted jointly by the European Parliament and
the Council as well as Council regulations shall include in
their title the word ‘regulation’, as followed by a serial number,
by the date of their adoption and by an indication of their sub-
ject matter.
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Article 13

Regulations adopted jointly by the European Parliament and

the Council as well as Council regulations shall contain the

following:

(a)

‘The European Parliament and the Council of the Euro-
pean Union’ or ‘The Council of the European Union’ as
appropriate;

(b) a reference to the provisions under which the regulation is
adopted, preceded by the words ‘Having regard to’;

{(c) a citation containing a reference to proposals submitted
and opinions obtained and to consultations held;

(d) a statement of the reasons on which the regulation is
based, introduced by the word ‘Whereas’;

(e) the phrase ‘have adopted this regulation’ or the phrase
‘has adopted this regulation’, as appropriate, followed by
the body of the regulation.

Article 14

1. Regulations shall be divided into articles, if appropriate
grouped into chapters and sections.

2. The last article of a regulation shall fix the date of entry
into force, where that date is before or after the 20th day
following publication.

3. The last article of a regulation shall be followed by:

— ‘This regulation shall be binding in its entirety and
directly applicable in all Member States.’,

— ‘Done at...’, followed by the date on which the regu-
lation was adopted, and

— in the case of:

Vil.

Council decision
adopting the Council’s
rules of procedure

(6 December 1993)

OJ L 304, 10 December
1993, pp. 1-8



Vil.

Council decision
adopting the Council’s
rules of procedure

(6 December 1993)

OJ L 304, 10 December
1993, pp. 1-8

Part I: Provisions concerning the transparency and openness
of the Council’s discussions

(a) a regulation adopted jointly by the European Par-
liament and the Council, the formula:

‘For the European Parliament
The President’
‘For the Council

The President’,

followed by the name of the President of the Eu-
ropean Parliament and of the President-in-Office
of the Council when the regulation is adopted;

(b) a Council regulation, the following formula:
‘For the Council

The President’,

followed by the name of the President-in-Office
of the Council at the time when the regulation is
adopted.

Article 15

The acts referred to in Article 191(1) of the EC Treaty and the
acts of the Council referred to in Article 191(2) thereof and in
the first paragraph of Article 163 of the EAEC Treaty shall be
published in the Official Journal by the Secretary-General.
Common positions adopted by the Council in accordance with
the procedures referred to in Articles 189b and 189c of the EC
Treaty, and the reasons underlying those common positions,
shall be published under the same conditions.

Article 16

Directives and decisions adopted jointly by the European
Parliament and the Council, and directives and decisions of
the Council, shall include in their titles the word ‘directive’ or
‘decision’.
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Recommendations made and opinions delivered by the Coun-
cil shall include in their titles the word ‘recommendation’ or
‘opinion’.

The provisions relating to regulations set out in Articles 13 and
14 shall apply mutatis mutandis, subject to the relevant pro-
visions of the Treaty, to directives and decisions.

Article 17

1. Common positions within the meaning of Article J.2 and
joint action within the meaning of Article J.3 of the Treaty
on European Union shall bear one of the following head-
ings, as appropriate:

— ‘Common position defined by the Council on the
basis of Article J.2 of the Treaty on European Union’;

— ‘Joint action adopted by the Council on the basis of
Article J.3 of the Treaty on European Union’.

2. Joint positions, joint action and conventions within the
meaning of Article K.3(2) of the Treaty on European Union
shall bear one of the following headings, as appropriate:

~— ‘Joint position defined by the Council on the basis of
Article K.3 of the Treaty on European Union’;

— ‘Joint action adopted by the Council on the basis of
Article K.3 of the Treaty on European Union’;

— ‘Convention drawn up on the basis of Article K.3 of
the Treaty on European Union'.

Article 18

1. The Secretary-General shall notify Council directives other
than those referred to in Article 191(2) of the EC Treaty
and Council decisions and recommendations to their
addressees. He shall also notify the joint action adopted or
the common positions or joint positions defined on the
basis of Articles J.2, J.3 or K.3 of the Treaty on European

Vil.
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Union. He may entrust to Directors-General of the General
Secretariat the task of attending to such notification on his
behalf.

The Secretary-General or a Director-General acting on his
behalf shall send authentic copies of Council directives
other than those referred to in Article 191(2) of the EC
Treaty and Council decisions and recommendations to
the Governments of the Member States and to the
Commission.

The decision to publish in the Official Journal the com-
mon positions and joint positions defined and the joint
action adopted on the basis of Articles .2, ).3 and K.3 of
the Treaty on European Union and the measures imple-
menting joint action and any measures implementing the
conventions referred to in paragraph 4 shall in each case
be taken by the Council acting unanimously when the
said instruments are adopted.

Conventions drawn up by the Council in accordance with
Article K.3(2) of the Treaty on European Union, shall be
published in the Official Journal.

Reference shall be made in the Official Journal to the
entry into force of such conventions.

The Council shall decide unanimously whether the
following should be published in the Official Journal by
the Secretary-General:

— directives other than those referred to in Article
191(1) and (2) of the EC Treaty, Council decisions and
recommendations;

— conventions signed between the Member States.
Where an agreement concluded between the Communi-

ties and one or more States or international organisations
sets up a body vested with powers of decision, the Coun-
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cil shall decide, when such an agreement is concluded,
whether decisions to be taken by that body should be
published in the Official Journal.

Article 19 (')

1. The Permanent Representatives Committee (Coreper) shall
prepare the work of the Council and shall carry out the
tasks assigned to it by the Council. All items on the
agenda for a Council meeting shall be examined in
advance by Coreper unless the Council decides otherwise.
Coreper shall endeavour to reach agreement at its level to
be submitted to the Council for adoption. It shall ensure
adequate presentation of the dossiers to the Council. In
the event of an emergency, the Council, acting unani-
mously, may decide to settle the matter without prior
examination.

2.  Committees or working parties may be set up by, or with
the approval of, Coreper with a view to carrying out
certain preparatory work or studies defined in advance.

3. Coreper shall be presided over, depending on the items on
the agenda, by the Permanent Representative or the
Deputy Permanent Representative of the Member State
which holds the Presidency of the Council. Unless the
Council decides otherwise, the various committees pro-
vided for in the Treaties shall also be presided over by a
delegate of that Member State. The same shall apply to the
committees and working parties referred to in paragraph
2, unless Coreper decides otherwise. For the preparation
of meetings of Council compositions meeting once every
six months and held during the first half of this period, the
meetings of committees other than Coreper, and those of
working parties held during the preceding six months may
be chaired by a delegate of the Member State whose turn
it is to chair the said Council meetings.

Vil.
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(") These provisions are without
prejudice to the role of the
Monetary Committee as
resulting from Article 109c
of the EC Treaty and existing
Council decisions relating to
it.

Article 20 ()

Notwithstanding the other provisions of these rules of proce-
dure, the Presidency shall organise the meetings of the various
committees and working parties so that their reports are avail-
able before the Coreper meetings at which they are to be
examined.

Article 21

1. The Council shall be assisted by a General Secretariat
under the direction of a Secretary-General. The Secretary-
General shall be appointed by the Council acting
unanimously.

2. The Council shall determine the organisation of the
General Secretariat.

Under its authority the Secretary-General shall take all the
measures necessary to ensure the smooth running of the
General Secretariat.

3. The Secretary-General shall submit to the Council the
draft estimate of the expenditure of the Council in suf-
ficient time to ensure that the time limits laid down by the
financial provisions are met.

4. In accordance with the provisions of the financial regula-
tion referred to in Article 78h of the ECSC Treaty, in Arti-
cle 209 of the EC Treaty and in Article 183 of the EAEC
Treaty, the Secretary-General shall administer the funds
placed at the disposal of the Council.

Article 22

The detailed arrangements for public access to Council docu-
ments disclosure of which is without serious or prejudicial
consequences shall be adopted by the Council.

Article 23

The rules on security shall be adopted by the Council.
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Article 24

In the event of the Secretary-General of the Council being des-
ignated as depositary of an agreement concluded between the
Community and one or more States or international organisa-
tions, of a convention concluded between Member States or of
a convention drawn up pursuant to Article K.3 of the Treaty on
European Union, the acts of ratification, acceptance or
approval of those agreements or conventions shall be de-
posited at the address of the Council.

In such instances the Secretary-General shall perform all the
duties of a depositary of a treaty and shall also ensure that the
dates of entry into force of such agreements or conventions are
published in the Official Journal.

Article 25

1. Subject to special procedures, the Council may be repre-
sented by the Presidency or by any other of its members
before the European Parliament or its committees. The
Council may also be represented before those committees
by its Secretary-General or by senior officials of the Gen-
eral Secretariat acting on instructions from the Presidency.

2. The Council may also present its views to the European
Parliament by means of a written statement.

Article 26

Correspondence to the Council shall be sent to the President at
the address of the Council.’

Done at Brussels, 6 December 1993.
For the Council

The President
W. CLAES

3,
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ANNEX

The Council acts as legislator within the meaning of the first
indent of Article 7(5) when it adopts rules which are legally
binding in or for the Member States whether by means of regu-
lations, directives or decisions, on the basis of the relevant
provisions of the Treaties, in particular on the basis of Article
43 of the Treaty establishing the European Community or in the
framework of the procedures in Article 189b and Article 189c¢
of that Treaty, with the exception of discussions leading to the
adoption of internal measures, administrative or budgetary
acts, acts concerning interinstitutional or international relations
or non-binding acts such as conclusions, recommendations or
resolutions. Votes shall not be made public in the case of dis-
cussions leading to indicative votes or the adoption of prepara-
tory acts.

STATEMENTS FOR THE COUNCIL MINUTES
(a) Re Article 2(1) and (2)

‘The President will endeavour to ensure that, in principle, the
provisional agenda for each Council meeting devoted to
implementation of the provisions of Title VI of the Treaty on
European Union, and the documentation relating to the items
on that agenda, are received by the members of the Council at
least 21 days before the beginning of the meeting.’

(b) Re Article 2

‘The Council is aware that common foreign and security poli-
cy matters must be dealt with quickly and effectively; taking
into account existing practice, which the Council undertakes
to continue to follow, the rules under Article 2 do not prevent
that requirement being met.’

(c) Re Article 6(1)

‘Policy debates on the six-monthly work programme submitted
by the Presidency and, if appropriate, on the Commission’s
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work programme will be held in the General Affairs Council
and the Economic and Financial Affairs Council. It is for the
Presidency to set the timetable.’

(d) Re Article 6(2)

‘It is for Coreper to prepare any debates which might be the
subject of public retransmission.’

(e) Re Article 8

‘The Council agrees to consider the desirability of introducing
into the rules of procedure provision for the use of a simplified
written procedure where the Council acts under Title VI of the
Treaty on European Union.’

(f) Re Articles 13 and 16

‘The Council notes the undertaking given by the Commission
in the Presidency conclusions of the Edinburgh European
Council to justify in a recital in each of its proposals the
relevance of the proposal with regard to the principle of
subsidiarity.’

(9) Re Article 15

‘The reasons underlying common positions will be submitted
to Coreper and the Council before being published.’

(h) Re Article 20
‘Working party reports and other documents serving as a basis

for Coreper’s proceedings should be sent to the Member States
in time for them to be examined.’

Vil.
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CODE OF CONDUCT CONCERNING PUBLIC ACCESS
TO COUNCIL AND COMMISSION DOCUMENTS
(93/730/EC)

THE COUNCIL AND THE COMMISSION,

Having regard to the declaration on the right of access to
information annexed to the final act of the Treaty on European
Union, which emphasises that transparency of the decision-
making process strengthens the democratic nature of the insti-
tutions and the public’s confidence in the administration,

Having regard to the conclusions wherein the European Coun-
cils in Birmingham and Edinburgh agreed on a number of prin-
ciples to promote a Community closer to its citizens,

Having regard to the conclusions of the European Council in
Copenhagen, reaffirming the principle of giving citizens the
greatest possible access to information and calling on the
Council and the Commission to adopt at an early date the
necessary measures for putting this principle into practice,

Considering it desirable to establish by common agreement the
principles which will govern access to Commission and Coun-
cil documents, it being understood that it is for each of them to
implement these principles by means of specific regulations,

Whereas the said principles are without prejudice to the rele-
vant provisions on access to files directly concerning persons
with a specific interest in them;

Whereas these principles will have to be implemented in full
compliance with the provisions concerning classified informa-
tion;

Whereas this code of conduct is an additional element in their
information and communication policy,
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HAVE AGREED AS FOLLOWS:
General principle

The public will have the widest possible access to documents
held by the Commission and the Council.

‘Document’ means any written text, whatever its medium,
which contains existing data and is held by the Council or the
Commission.

Processing of initial applications

An application for access to a document will have to be made
in writing, in a sufficiently precise manner; it will have to con-
tain information that will enable the document or documents
concerned to be identified.

Where necessary, the institution concerned will ask the appli-
cant for further details.

Where the document held by an institution was written by a
natural or legal person, a Member State, another Community
institution or body or any other national or international body,
the application must be sent direct to the author.

In consultation with the applicants, the institution concerned
will find a fair solution to comply with repeat applications
and/or those which relate to very large documents.

The applicant will have access to documents either by con-
sulting them on the spot or by having a copy sent at his own
expense; the fee will not exceed a reasonable sum.

The institution concerned will be able to stipulate that a person
to whom a document is released will not be allowed to repro-
duce or circulate the said document for commercial purposes
through direct sale without its prior authorisation.

Within one month the relevant departments of the institution
concerned will inform the applicant either that his application
has been approved or that they intend to advise the institution
to reject it.

Vill.
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Processing of confirmatory applications

Where the relevant departments of the institution concerned
intend to advise the institution to reject an application, they
will inform the applicant thereof and tell him that he has one
month to make a confirmatory application to the institution for
that position to be reconsidered, failing which he will be
deemed to have withdrawn his original application.

If a confirmatory application is submitted, and if the institution
concerned decides to refuse to release the document, that de-
cision, which must be made within a month of submission of
the confirmatory application, will be notified in writing to the
applicant as soon as possible. The grounds for the decision
must be given, and the decision must indicate the means of
redress that are available, i.e. judicial proceedings and
complaints to the ombudsman under the conditions specified
in, respectively, Articles 173 and 138e of the Treaty establishing
the European Community.

Exceptions

The institutions will refuse access to any document whose
disclosure could undermine:

— the protection of the public interest (public security, inter-
national relations, monetary stability, court proceedings,
inspections and investigations);

— the protection of the individual and of privacy;

— the protection of commercial and industrial secrecy;

— the protection of the Community’s financial interests;

— the protection of confidentiality as requested by the natu-
ral or legal persons that supplied the information or as
required by the legislation of the Member State that

supplied the information.

They may also refuse access in order to protect the institution’s
interest in the confidentiality of its proceedings.
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Implementation

The Commission and the Council will severally take steps to
implement these principles before 1 January 1994.

Review

The Council and the Commission agree that the code of
conduct will, after two years of operation, be reviewed on the
basis of reports drawn up by the Secretaries-General of the
Council and the Commission.

Council statement

This code of conduct and the decisions which the Council and
the Commission will severally adopt on the basis thereof are
intended to allow public access to Council and Commission
documents.

They alter neither the existing practices nor the obligations of
Member States’ Governments toward their parliaments.

Vill.

Code of conduct
concerning public access
to documents, approved
by the Council and the
Commission (6
December 1993)

OJ L 340, 31 December
1993, pp. 41 and 42
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COUNCIL DECISION

of 20 December 1993

on public access to Council documents
(93/731/EC)

THE COUNCIL,

Having regard to the Treaty establishing the European Com-
munity, and in particular Article 151(3) thereof,

Having regard to its rules of procedure, and in particular
Article 22 thereof,

Whereas on 6 December 1993 the Council and the Com-
mission approved a code of conduct concerning public access
to Council and Commission documents, reaching common
agreement on the principles which must govern such access;

Whereas provisions should be adopted for the implementation
of those principles by the Council;

Whereas these provisions are applicable to any document held
by the Council, whatever its medium, excluding documents
written by a person, body or institution outside the Council;

Whereas the principle of allowing the public wide access to
Council documents, as part of greater transparency in the
Council’s work, must however be subject to exceptions, par-
ticularly as regards protection of the public interest, the indivi-
dual and privacy;

Whereas, in the interests of rationalisation and efficiency, the
Secretary-General of the Council should sign on behalf of the
Council and on its authorisation replies to applications for
access to documents, except in cases where the Council is
called upon to reply to a confirmatory application;

Whereas this decision must apply with due regard for pro-
visions governing the protection of classified information,
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HAS DECIDED AS FOLLOWS: IX.
Council decision on
public access to Council
Article 1 documents (20
December 1993)

1. The public shall have access to Council documents under

the conditions laid down in this decision. Of L 340, 31 December

1993, pp. 43 and 44

2. ‘Council document’ means any written text, whatever its
medium, containing existing data and held by the Coun-
cil, subject to Article 2(2).

Article 2

1. An application for access to a Council document shall be
sent in writing to the Council (). It must be made in a
sufficiently precise manner and must contain information
enabling the document or documents requested to be
identified. Where necessary, the applicant shall be asked
for further details.

2.  Where the requested document was written by a natural
or legal person, a Member State, another Community
institution or body, or any other national or international
body, the application must not be sent to the Council, but
direct to the author.

Article 3

1. The applicant shall have access to a Council document
either by consulting it on the spot or by having a copy sent
at his own expense. The fee shall be set by the Secretary-
General.

2. The relevant departments of the General Secretariat shall (1} The Secretary-General of the

endeavour to find a fair solution to deal with repeat Council of the European
Union, rue de la
Loi/Wetstraat 175, B-1048
documents. Brussels.

applications and/or those which relate to very large
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IX.

Council decision on
public access to Council
documents (20
December 1993)

OJ L 340, 31 December
1993, pp. 43 and 44

3. Anyone given access to a Council document may not
reproduce or circulate the document for commercial
purposes through direct sale without prior authorisation
from the Secretary-General.

Article 4

1. Access to a Council document shall not be granted where
its disclosure could undermine:

— the protection of the public interest (public security,
international relations, monetary stability, court pro-
ceedings, inspections and investigations);

— the protection of the individual and of privacy;
— the protection of commercial and industrial secrecy;
— the protection of the Community’s financial interests.

— the protection of confidentiality as requested by the
natural or legal person who supplied any of the infor-
mation contained in the document or as required by
the legislation of the Member State which supplied
any of that information.

2. Access to a Council document may be refused in order to
protect the confidentiality of the Council’s proceedings.

Article 5

The Secretary-General shall reply on behalf of the Council to
applications for access to Council documents, except in the
cases referred to in Article 7(3), in which the reply shall come
from the Council.

Article 6

Any application for access to a Council document shall be
examined by the relevant departments of the General Secre-
tariat, which shall suggest what action is to be taken on it.
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Article 7 IX.
Council decision on
1. The applicant shall be informed in writing within a public access to Council
month by the relevant departments of the General Secre- documents (20
tariat either that his application has been approved or December 1993)
that the intention is to reject it. In the latter case, the
applicant shall also be informed of the reasons for this OJ L 340, 31 December
intention and that he has one month to make a confirma- 1993, pp. 43 and 44

tory application for that position to be reconsidered, fail-
ing which he will be deemed to have withdrawn his orig-
inal application.

2. Failure to reply to an application within a month of sub-
mission shall be equivalent to a refusal, except where the
applicant makes a confirmatory application, as referred to
above, within the following month.

3.  Any decision to reject a confirmatory application, which
shall be taken within a month of submission of such
application, shall state the grounds on which it is based.
The applicant shall be notified of the decision in writing
as soon as possible and at the same time informed of the
content of Articles 138e and 173 of the Treaty establishing
the European Community, relating respectively to the con-
ditions for referral to the Ombudsman by natural persons
and review by the Court of Justice of the legality of Coun-
cil acts.

4. Failure to reply within a month of submission of the
confirmatory application shall be equivalent to a refusal.

Article 8

This decision shall apply with due regard for provisions
governing the protection of classified information.

Article 9

This decision shall be reviewed after two years of operation. In
1996 the Secretary-General shall submit a report on the imple-
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IX.

Council decision on
public access to Council
documents (20
December 1993)

OJ L 340, 31 December
1993, pp. 43 and 44

mentation of this decision in 1994 and 1995, in preparation for
that review.
Article 10
This decision shall take effect on 1 January 1994,
Done at Brussels, 20 December 1993.
For the Council

The President
W. CLAES
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TRANSPARENCY OF COUNCIL PROCEEDINGS

The Council examined in detail the Danish Government’s note
and the suggestions by the Swedish authorities.

The Council reaffirms its determination to work towards
greater transparency of its proceedings within the guidelines
framed by the European Council, while maintaining the effec-
tiveness of the decision-making process.

1.  The outcome of votes on legislative acts is now made pub-
lic as a matter of course. The Council has never used the
possibility of an exception provided for in its rules of
procedure, nor does it intend doing so in the future.

2. The Council will hold more frequent debates which are
broadcast to the public (‘open debates’) on important mat-
ters affecting the interests of the Union or on major new
legislative proposals. The Presidency proposes that such
debates be held at the start of each half year. For June
1995 the Presidency will be proposing at least two
debates. The Presidency proposals for the second half of
the year will be announced in july.

3. The Council will ensure that the press and the public are
regularly and fully briefed prior to each of its meetings. To
that end the General Secretariat of the Council will circu-
late, where necessary in liaison with the Presidency, all
the relevant background information relating to the texts
under discussion.

4. The Council instructs Coreper to consider the conditions
under which public access to minutes of Council meetings
could be facilitated.

For this purpose, the Council instructs Coreper to look
into the establishment of a procedure which would make
it possible, when each set of minutes is adopted, to deter-
mine whether the information contained in them, as
described in Article 9(1) of the Council’s rules of pro-
cedure, can be made accessible to the public and under

X.

Council conclusions
on transparency
(29 May 1995)

Doc. 7481/95
(Presse 152), pp. 4 and 5
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what conditions. It also instructs Coreper to continue ex-
amining the practice of statements in the minutes in order
to work out how to make better use of such statements
and thereby to facilitate public access to minutes. Coreper
is to report back to the Council by 1 October 1995.
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TRANSPARENCY OF COUNCIL PROCEEDINGS

— Code of conduct on public access to the minutes and
statements in the minutes of the Council acting as legis-
lator, adopted by the Council:

‘This code of conduct concerns items in the Council minutes
relating to the final adoption of legislative acts within the
meaning assigned to that term in the annex to the Council’s
rules of procedure and the statements thereon.

A. Statements

1. The Council agrees to use statements in the minutes
sparingly, it being understood that this instrument must
continue to contribute to the efficiency of the decision-
making process.

2. To that end, the Council bodies will endeavour, wherever
appropriate, to incorporate the content of projected state-
ments in the legislative act itself (recital or enacting terms),
or in the statement of reasons in the case of a common
position within the meaning of Articles 189b and 189c of
the EC Treaty.

Some statements by members of the Council could
become explanations of vote as referred to in the second
subparagraph of Article 5(1) of the Council’s rules of
procedure.

3. If the Council, the Commission and/or the members of the
Council deem it advisable to make statements, those state-
ments should observe the requirement of compatibility
with the text of the act.

4. The Council is in favour of public access, in general, to
statements which it enters in its minutes when adopting
legislative acts. When adopting such acts, the Council will
therefore decide, in principle, that these statements are not
covered by the obligation of professional secrecy, save in
cases where, at the request of one of its members, the

X1

Code of conduct on
public access to the
minutes and statements
in the minutes of the
Council acting as
legislator

(2 October 1995)

10204/95 (Presse 271),
pp. 15-18
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(") The decision to make
minutes public does not
mean that the documents
referred to therein will be
available to the public.

Council establishes that it does not have the simple
majority required by Article 5(1) of its rules of procedure
to waive that obligation.

In the case of a statement by one or more members of the
Council, the Council will seek the agreement if the
author(s) of the statement before deciding to make it avail-
able to the public.

Where a member of the Council requests that one of his
statements be made available to the public by the Coun-
cil, the Council will endeavour to comply with that
request, on the understanding that each member of the
Council may make his own statements public, acting on
his own responsibility.

B. Minutes

When adopting the minutes of its meetings, the Council
will systematically examine the question of whether to
make public the references to documents before the
Council (') and the decisions taken or conclusions
reached by the Council which are contained in the minutes
relating to the final adoption of its legislative acts. As
regards statements in the minutes, the decision taken by
the Council when adopting the legislation will determine
whether they can be made available to the public, with-
out prejudice to application of the Council decision
of 20 December 1993 on public access to Council
documents.

The Council’s aim in making this examination will be to
reach decisions which ensure the widest possible public
availability of its minutes, save in exceptional cases where
one of the reasons referred to in Article 4(1) of the Coun-
cil decision of 20 December 1993 on public access to
Council documents does not so permit.

Where minutes contain statements by one or more mem-
bers of the Council, the Council will seek the agreement
of the author(s) of the statement(s) before taking a
decision.
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The Council shall take decisions on whether to make its XI.

minutes public on the basis of suggestions made by Code of conduct on

Coreper acting on a report from the Antici Group or the public access to the

Mertens Group, as appropriate. minutes and statements
in the minutes of the

This code of conduct does not apply to items in minutes Council acting as
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XIl.

Decision of the
Secretary-General of the
Council reldting to fees
in the context of public
access to Council
documents

(27 February 1996)

OJ C 74, 14 March 1996,
p.-3

DECISION OF THE SECRETARY-GENERAL OF THE COUNCIL
of 27 February 1996

relating to fees in the context of public access to Council
documents

(96/C74/02)

THE SECRETARY-GENERAL OF THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to Council Decision 93/731/EC of 20 December
1993 on public access to Council documents, and in particu-
lar Article 3(1) thereof,

Whereas applicants may have access to a Council document
either by consulting it on the spot or by having a copy sent at
their expense;

Whereas a fee should be set for copies of documents request-
ed in the context of public access to Council documents, in
order to cover administrative costs,

HAS DECIDED AS FOLLOWS:

Article 1

In the context of the Council decision of 20 December 1993
on public access to Council documents, a fee of ECU 10 plus
ECU 0.036 per sheet of paper shall be charged by the General
Secretariat of the Council for copies of printed documents ex-
ceeding 30 pages. Charges for information in other formats
shall be set on a case-by-case basis but shall not exceed what
is reasonable.
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Article 2

This decision shall take effect one month after its publication
in the Official Journal of the Furopean Communities. It shall
apply only to requests for public access to Council documents
received after that date.

Done at Brussels, 27 February 1996.
Jurgen TRUMPF

Secretary-General of the Council
of the European Union

X1l
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(") OJ L 340, 31.12.1993, p. 43.

(3) OJ L 340, 31.12.1993, p. 41.
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INTRODUCTION

Article 9 of Council Decision 93/731/EC of 20 December 1993
on public access to Council documents () stipulates that it will
be reviewed after two years of operation. With a view to that
re-examination the Secretary-General must, in 1996, submit a
report on the implementation of the decision in 1994 and
1995.

The aim of this report, drawn up under the responsibility of the
Secretary-General, is to:

— review the policy of public access to Council documents
after two years of implementation;

— provide a brief analysis of the main issues, including
disputes, to which it has given rise.

1. TRANSPARENCY MEASURES

The possibility for the public to have access to unpublished
Council documents on the basis of Council Decision
93/731/EC constitutes one of the components of the general
policy of openness and transparency outlined in the Birming-
ham Declaration in October 1992 with a view to bringing
Europe closer to its citizens.

A first step in that development was taken with Declaration
No 17 on the right of access to information annexed to the
Final Act of the Treaty on European Union. Later, the principle
that citizens must have ‘the fullest possible access to informa-
tion’ was confirmed by the Copenhagen European Council
(June 1993).

On 6 December 1993 the Council and the Commission
approved a code of conduct concerning public access to their
documents (?) in which it is stated that the public will have
‘the widest possible access to documents held’ by these two
institutions.
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It is true that before the launch of this new official approach to
openness and transparency, the flow of information on Com-
munity affairs in general and on the Council’s discussions in
particular was already characterised by the existence of a mul-
titude of sources that were particularly active in that area:
Member States, the Commission, the Press and Information Of-
fice of the General Secretariat of the Council, etc.

Rather than substantially increase the effective flow of infor-
mation, the new approach has thus accentuated recognition of
the principle that anyone must have the fullest possible access
to information, before the entry into force of Decision
93/731/EC on 1 January 1994, there was no mechanism for
providing public access to Council documents.

Additional measures to increase the transparency of the Coun-
cil’s proceedings have come into being in the meantime.

Thus, on 2 October 1995, the Council adopted a code of con-
duct allowing public access to statements in the minutes and
the extracts from minutes where the Council has adopted
legislative acts. It should be noted that the outcome of votes
and any explanations of votes linked to the Council’s legislative
activity have been made public on a regular basis since
December 1993 by virtue of an amendment to the Council’s
rules of procedure introduced at that time.

On 29 May 1995 the Council further reaffirmed its determi-
nation to ensure that the press and the public were regularly
and fully briefed prior to each of its meetings. To that end, the
General Secretariat of the Council has been authorised to cir-
culate, where necessary in liaison with the Presidency, all the
relevant background information relating to the texts under
discussion.

Open debates (broadcast by audiovisual means) on the Presi-
dency’s six-month programme, on general matters affecting the
interests of the Union or on major new legislative proposals
constitute a further significant attempt to increase the trans-
parency of the Council’s proceedings. Similarly, increased
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(") An Information Policy,
Transparency and Public

Relations Division has been

set up within the General
Secretariat of the Council.

efforts have been made in the direction of an active informa-
tion policy on the Council’s proceedings (*).

2. STATISTICAL REPORT ON THE POLICY OF PUBLIC ACCESS
TO DOCUMENTS

The procedure laid down in Decision 93/731/EC guarantees
the applicant for a Council document a maximum time limit
for a reply, a reasoned examination of the application and the
right of appeal before the Council (i.e. at the level of the min-
isters themselves, after examination at both expert and ambas-
sadorial level) where the initial reply drawn up by the General
Secretariat of the Council is negative. Finally, in the event of a
confirmatory application being rejected, the applicant is
informed of the content of Articles 138e and 173 of the Treaty
establishing the European Community relating respectively to
the conditions for referral to the Ombudsman by natural
persons and review by the Court of Justice of the legality of
Council acts.

During the period covered by this report a total of 142 appli-
cants (70 in 1994; 72 in 1995) applied for access pursuant to
Decision 93/731/EC. The applications covered a total of 443
documents; some applications did not allow identification of
specific documents, as applications were too vaguely
expressed or referred to texts that did not exist.
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2.1. Origins of applicants Xil.
First report on the
(a) Occupation No (%) implementation of
Members of the EP 7 5 Council Decision )
93/731/EC on public
Lobbyists 13 9 access to Council
Lawyers 36 25 documents (July 1996)
Journalists 33 23 Doc. 8330/96
Academics 38 27
Industrial sector 3 2
Others 12 8
(b) Geographical origin No (%)
Germany 21 15
Belgium (') 44 31
Denmark 5 4
Spain 3 2
France 6 4
Ireland 1
Italy 6 4
Luxembourg 3 2
Netherlands 10 7
United Kingdom 35 25
Switzerland 1
Norway 2
Sweden 4 3
Japan 1

The geographical and occupational breakdown of applicants
demonstrates that the policy of public access to documents is
little used or unused in some Member States, nor is it widely

used in sectors other than journalism, the law and higher (" Including organisations

education. based in Belgium.
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(") The fact that some
applicants submitted
applications for documents
relating to different areas
explains the difference
between the number of
applicants and the
breakdown by subject
matter.

2.2. Subject of applications:

The breakdown of applications according to the areas covered
by the Directorates-General of the General Secretariat of the
Council is as follows (1).

No (%)
Legal matters 5 3
Agriculture 5 3
Internal market 25 17
Energy, transport 5 3
External relations 17 11
Institutional affairs and information policy 28 19
Economic and monetary affairs 6 4
Justice and home affairs 30 20
Environment 15 10
Social policy 12 8

Sixteen applicants requested documents concerning policy on
transparency and information, in particular on the manage-
ment of public access to documents.

2.3. Follow-up to applications for access

Of the 443 documents requested or identified as such by the
General Secretariat, a total of 65 did not fall within the scope
of the decision as the documents were of a public nature or
were not produced by the Council. Of the remaining 378, a
favourable reply was given for 222 documents, i.e. 58.7 %.

It should be noted that the implementation of the policy of
document access has developed in the applicants’ favour and
the number of positive replies is greater now than it was at the
beginning.
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Among the 222 documents to which access was granted, 185
documents were supplied by the General Secretariat of the
Council in the first instance, while access to the other 37 was
decided by the Council in response to 16 confirmatory appli-
cations made by the applicants.

The General Secretariat’s refusal to grant access was confirmed
by the Council in respect of 10 confirmatory applications. The
Council gave applicants full or partial satisfaction in 6 other
cases.

Regarding the 156 other documents to which access was not
granted, the reasons for refusal, pursuant to Article 4 of the
decision, were as follows:

(%)
— protection of the public interest (public security,
international relations, monetary stability,
court proceedings, inspections or investigations) 18
— protection of the individual and of privacy 3
— protection of commercial and industrial secrecy 2
— protection of the Community’s financial interests 1
— protection of the confidentiality of the Council’s
proceedings 44
— several reasons simultaneously 25
— other reasons 7

3. MAIN FEATURES OF THE POLICY ON ACCESS
TO DOCUMENTS

It should be noted that the scope of the policy on access to
Council documents is less restrictive than that of the national
legislation of most Member States as regards the nature of the
documents to which access may be given. Under Decision
93/731/EC, access may be given to all Council documents
while most national legislation rules out access to internal
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administrative documents and reports, such as preparatory
documents not leading to a decision being taken. This broad
field of application of the decision is not without creating dif-
ficulties.

3.1. Identifying documents

Article 2 of Decision 93/731/EC lays down that applications for
access to a Council document must be made in a sufficiently
precise manner and must contain information enabling the
document or documents requested to be identified.

In practice the Council has been confronted with many very
vague or general requests of the kind: ‘all preparatory discus-

sions on directive ... ’, ‘all texts in connection with the Con-
vention ... ’, ‘statistics on qualified majority votes since ...,
‘all agendas for all working parties under Title VI ... ’, ‘the

amendments to article ... of a directive under discussion for
many years’, etc.

Such requests have sometimes demanded considerable
research on the part of the General Secretariat.

While it is true that the decision provides the option of asking
the applicant to make the request more specific, where the
applicant does not know what documents are available, this
provision did not prove very practical.

In this connection, consideration might be given to the possi-
bility of establishing a register of Council documents.

Also a request for the application to be more specific may not
be construed as a refusal within the meaning of Article 7(1)
leading to a confirmatory application.
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3.2. Applications involving excessive or disproportionate
costs

Article 3(2) of Decision 93/731/EC stipulates that the relevant
departments of the General Secretariat shall endeavour to find
a fair solution to deal with repeat applications and/or those
which relate to very large documents.

The decision makes no provision for any other mechanism to
enable the Council to deal with requests that could be consid-
ered excessive or that could give rise to disproportionate costs.
Moreover, applicants are not required to give reasons for the
interest they take in the Council’s proceedings. Yet the very
nature of certain applications sometimes elicits the thought
that steps are being taken to test the system rather than exercise
a legitimate option.

For example, during the period in question a single applicant
submitted 14 requests involving more than 150 documents, i.e.
more than one third of all the documents requested by all the
applicants.

It should be noted that the public resources invested to handle
applications for access to documents are supplied from the
Council’s very limited resources in terms of both time and
staff.

It might therefore be worth considering whether provision
should be made for applications which are manifestly exces-
sive or involve disproportionate costs to be refused, where
appropriate, after examination of the reasons for the applicant’s
interest.

3.3. Application of Article 4 of the decision

Article 4 of Decision 93/731/EC lays down conditions on the
general principle of public access to Council documents.
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(") See the conclusions

submitted on 9 March 1995
by Advocate-General Jacobs
in Case C-350/92 (CR 1995,
1-1988, point 35), in which
an opinion of the Legal
Service was used, without its
authorisation, against the
Council in the course of
proceedings before the Court
of Justice: ‘It seems plain in
any event that, in the
absence of express
authorisation by the Council,
advice given by the
Council’s Legal Service
should not be invoked in
proceedings before the
Court. That would obviously
be prejudicial to the public
interest in the provision of
independent legal advice’.

Thus, documents containing
legal positions of the
Council Legal Service should
not be released to the
public, since, if the Council
subsequently departed from
the position of its Legal
Service, any defence of the
Council in a dispute would
prove difficult precisely
since such defence is
provided by its Legal
Service. Relations between
the Legal Service and the
Council are similar to those
between lawyers or legal
advisers and their clients,
those relations being
confidential. To ensure the
independence of the Legal
Service as legal adviser to
the Council, documents
which contain legal
positions should not be
released to the public.

In practice, application of this article has given rise to two

problems in particular involving, on the one hand, documents
containing legal positions of the Council Legal Service
and, on the other hand, the protection of the Council’s
proceedings.

(a)

It should be noted that, where documents containing legal
positions of the Council Legal Service have been request-
ed, the Council has refused to release them to the public
on the grounds that their content fell within the scope of
Article 4(1), in particular the protection of the public
interest (public security, court proceedings), or was part of
the Council’s proceedings that the Council deemed it
necessary to protect for reasons of confidentiality (Article
4(2) of the decision).

However, it may prove helpful to supplement Article 4(1)
of the decision by adding the words ‘legal certainty’, as in
the second paragraph of Article 5(1) of the Council’s rules
of procedure.

Such an addition is justified on several grounds ().

On the matter of the protection of the Council’s proceed-
ings, it should be noted that sending the initial reply to the
applicant is the sole responsibility of the Secretary-General,
after examination of the application by the relevant
departments of the General Secretariat.

The vast majority of Council documents refer to its pro-
ceedings or to the preparatory discussions of its various
bodies. For that reason, in doubtful cases where there is a
delicate balance of interests, protection of the confiden-
tiality of the proceedings is the reason most often invoked
by the General Secretariat for refusing access to a docu-
ment, leading the applicant to make a confirmatory appli-
cation so that the Council decides.

This makes the procedure cumbersome since confirmatory
applications must be examined by experts (‘Working Party
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This situation could be improved, in the interests of both
the Council and applicants, if the Secretary-General were
authorised by the Council to allow public access to cer-
tain categories of documents and/or to those relating to
dossiers that were no longer current, after a period to be
determined, subject to exceptions especially in the case of
foreign policy or combating crime. The Council could

Doc. 8330/96

thus adopt guidelines for the General Secretariat of the
Council on implementing the decision. These guidelines
would not replace the detailed examination of each appli-
cation in turn, but could constitute a reference framework
for the Secretariat enabling a much larger number of
applications to be settled at the initial stage.

In any event, solutions should be found to ensure that the
confirmatory application constitutes an exception to the
rule, with a larger number of applications being dealt with
appropriately at the initial stage by the General Secre-
tariat. It has already been stated that the ‘cost’ — in terms
of both time and human and material resources — as well
as in numerous and extended meetings of the experts,
ambassadors and ministers concerned by these matters
has become excessive.

Moreover, it has been suggested that explicit reference to
certain members of the Council should be deleted from
the documents so that the public may be given access to
a greater number of documents without prejudice to
negotiations. This approach has been used on only one
occasion and is not approved by all the Member States.
The procedure may in fact amount to an amendment to
the document in question and in those circumstances it
might be preferable not to release it.
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(") See Article 22 of the
Council’s rules of procedure
and Decision (EC) No 24/95
of the Secretary-General of
the Council on measures for
the protection of classified
information applicable to the
General Secretariat of the
Council.

3.4. C(lassified information

Article 8 of the decision stipulates that public access to docu-
ments ‘shall apply with due regard for provisions governing the
protection of classified information’.

This provision has not prevented the Council from granting
public access to certain ‘classified’” documents () after weigh-
ing the interests concerned and declassifying the documents in
question. In other cases, the decision was taken not to declas-
sify and the confidential nature of the document was given as
the reason for refusal.

It should be noted that the level of classification of a document
has never been the only aspect taken into consideration in
deciding whether to release it under Decision 93/731/EC, the
sole effect of Article 8 being that the Council declassify confi-
dential documents that it decides to release.

Arrangements for the protection of classified information are
governed by Decision 95/24/EC of the Secretary-General of the
Council, which entered into force on 1 March 1995. Under
these arrangements the criterion for classifying documents is
the level of security which must be applied to them in direct
relation to their content. Decision 95/24/EC of the Secretary-
General in no way prejudices the rules and procedures laid
down by the Council regarding transparency.

3.5. Procedural questions

(@) Time limits

Article 7 of Decision 93/731/EC lays down a maximum period
of one month for both the initial reply given by the General
Secretariat and that given by the Council in the case of a con-
firmatory application. Failure to reply within the time limit is
equivalent to a refusal of access to the documents.
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Experience demonstrates that one month is not long enough at
certain times of the year (holiday periods or at the beginning of
a Presidency) and/or in the case of particularly delicate appli-
cations or those relating to a large number of documents.

To solve these problems, the decision could include a pro-
vision allowing the time limits for the initial reply and for the
reply to a confirmatory application to be extended by one
month. The applicant, who would be informed of the exten-
sion in writing, would thus be more certain of appropriate
examination of the application by the various bodies
concerned.

(b) Other practical provisions

— The decision lays down that an applicant may have access
to a Council document either by consulting it on the spot
or by having a copy sent at his own expense. A fee was
laid down by decision of the Secretary-General of the
Council on 27 February 1996 ('). The Council charges the
same fee as does the Commission.

— Once this report has been published, the present Article 9
will become null and void. The Council may, however,
decide to replace it and make provision for a biennial
evaluation report.

— Following the move of the Council Secretariat into new
premises, the Council’s address as set out in a footnote to
Article 2(1) should be changed (175 instead of 170 rue de
la Loi).

3.6. Recourse to law

In the 1994-95 reference period, three cases were brought
before the Court of Justice or the Court of First Instance under
Decision 93/731/EC:

— C-58/94 Netherlands v Council, which resulted in the
judgment of the Court of Justice of 30 April 1996;
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— T-194/94 John Carvel and Guardian Newspapers v Coun-
cil which culminated in the judgment of the Court of First
Instance of 19 October 1995;

— T-174/95 Tidningen Journalisten v Council, pending
before the Court of First Instance.

In Case C-58/94, the Kingdom of the Netherlands sought the
annulment of three acts: Decision 93/731/EC, Article 22 of
Council Decision 93/662/EC adopting the Council’s rules of
procedure and the code of conduct concerning public access
to Council and Commission documents. The Netherlands
Government argued that the Council had committed an abuse
of power in that it based the rules on citizens’ means of access
to documents in its possession in Article 151 of the EC Treaty,
which authorises it to adopt its rules of procedure. However, in
the applicant’s opinion, this question could not be reduced to
a mere question of the organisation of the Council’s internal
operation.

The Court of Justice dismissed the application by the Nether-
lands in a judgment of 30 April 1996 (not yet published). The
Court affirmed in this connection that ‘so long as the Commu-
nity legislature has not adopted general rules on the right of
public access to documents held by the Community institu-
tions, the institutions must take measures as to the processing
of such requests by virtue of their power of internal organisa-
tion which authorises them to take appropriate measures in
order to ensure their internal operation in conformity with the
interests of good administration.

The fact that Decision 93/731/EC has legal effects vis-a-vis
third parties cannot call into question its categorisation as a
measure of internal organisation. There is nothing to prevent
rules on the internal organisation of the work of an institution
having such effects.

Consequently, as Community law stands at present, the Coun-
cil is empowered to adopt measures intended to deal with
requests for access to documents in its possession.’
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As regards Case T-194/94, John Carvel and Guardian Newspa-
pers v Council, the Court of First Instance delivered a judgment
on 27 October 1995 by which it annulled the implied decision
of the Council refusing the applicants access to the preparatory
report, the minutes, attendance and voting records of the
Justice Council on 29 and 30 November 1993 and the
decision contained in the letter of the Council of 17 May 1994
refusing access to the minutes of the Agriculture Council of 24
and 25 January 1994.

This judgment was given wide coverage in the media, but the
Tribunal’s reasoning has not always been reflected correctly. The
Tribunal annulled the Council’s decisions solely because, when
the Council exercised its discretion under Article 4(2) of the
decision, it had an obligation to ‘genuinely balance the interest
of the citizen in gaining access to its documents against any in-
terest of its own in maintaining the confidentiality of its deliber-
ations’. In the case in question, however, the Court considered
that the Council had not genuinely balanced the interests
involved and the decisions had, therefore, to be annulled. This
concept of balance of interests between the interest of the citizen
in obtaining access to documents and any interest of the Council
in maintaining the confidentiality of its deliberations is of major
importance. It is, furthermore, closely linked to the degree of
consideration given to requests for access to documents. In other
words, to ensure the balance of interests, careful consideration
must be given to each request for documents.

The results of the last two years have been positive in this
respect. It is a fact that the General Secretariat and the Council
have acquired more and more experience in an area which
was new for the Council before adoption of the decision. Thus
the failure to balance interests which the Tribunal felt obliged
to draw attention to in the Guardian case — the facts of which
go back to the first half of 1994 — should no longer occur on
account of the greater mastery applied in this area by the
departments preparing Council decisions and thanks to the
steady increase in human and material resources invested in
this sector by the Secretariat. Several of the suggestions con-
tained in this report are designed to ensure that the Council’s
departments are always in a position to give careful considera-
tion to requests for documents.
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From a legal point of view,
the judgment of the Court in
Case C-58/94 stated that
Council Decision 93/731/EC
was valid and had legal
effects vis-a-vis third parties
as regards access to Council
documents.

The third case, Case T-174/95, Tidningen Journalisten v Coun-
cil, which is still pending, raises other types of problems con-
cerning the implementation of the decision. A journalist had
asked the Council for 20 Europol documents while the Con-
vention was still being negotiated. After careful consideration
of his request by the Council acting in accordance with Deci-
sion 93/731/EC, he obtained four of the documents. However,
the applicant had already obtained 18 of them through the
civil service of a Member State.

Attention is drawn to the fact that the purpose of Decision
93/731/EC is that the Council should consider whether to
agree to a request for access to Council documents, in accor-
dance with its own pre-determined rules.

Decision 93/731/EC itself would be superfluous if the applicant
were able to obtain the document through a civil service
despite a decision to the contrary by the Council (").
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COUNCIL CONCLUSIONS
ON THE REVIEW OF COUNCIL DECISION 93/731/EC
ON PUBLIC ACCESS TO COUNCIL DOCUMENTS

In the context of the review of Council Decision 93/731/EC on
public access to Council documents provided for in Article 9
of that decision, the Council has approved the following
conclusions:

‘The Council reaffirms the general principle that the public will
have the widest possible access to documents held by the
Council, as an additional measure to improve transparency of
the decision-making process and the citizen’s confidence in
the institution.

The Council notes the number of cases that are satisfactorily
resolved and the steady increase in positive replies, which is
largely due to the Council’s growing experience in an area that
was new to it prior to the adoption of the decision.

The Council sees no need to alter the basic features of the
decision, which has proved its worth in making the Council’s
work more transparent.

Nonetheless, in the light of experience and in view of the ever-
increasing number of applications for access to documents, it
considers that some specific amendments should be made to
the text of the decision.

In addition, certain practices should be introduced in the day-
to-day conduct of the policy, but these do not involve any
changes to the text of the decision.

1. The adjustments to the decision agreed by the Council:

1.1. include a provision enabling the time limit for replies
to be extended by one month as an exceptional
measure and after informing the applicant, so that in
future it will be possible to avoid irregularities arising
from the difficulty of replying to certain applications
in periods of reduced working capacity, particularly
in the case of confirmatory applications;
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1.2.

ask the Secretary-General of the Council to submit
reports on the implementation of the decision every
two years.

Regarding measures involving no changes to the decision,

the Council:

2.1.

2.2.

2.3.

asks the Secretary-General to take steps, possibly in
conjunction with delegations and the other institu-
tions, to alert the public to the possibilities regarding
transparency at the Council, particularly in connec-
tion with access to documents;

takes note that the Secretary-General, in the context
of the fees fixed under the decision, will examine the
question of applications covering a high number of
documents and hence involving particularly high
administrative costs;

takes note of the intention of the Secretary-General to
look into the possibility of establishing a register of
documents.’
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COUNCIL DECISION

of 6 December 1996

amending Decision 93/731/EC on public access to Council
documents

(96/705/Euratom, ECSC, EC)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Commu-
nity, and in particular Article 151(3) thereof,

Having regard to the Treaty establishing the European Coal and
Steel Community, and in particular Article 30(2) thereof,

Having regard to the Treaty establishing the European Atomic
Energy Community, and in particular Article 121(2) thereof,

Having regard to its rules of procedure, and in particular
Article 22 thereof,

Whereas experience has shown that a number of amendments
need to be made to Council Decision 93/731/EC of 20 De-
cember 1993 on public access to Council documents ();

Whereas provision should be made for some flexibility in the
time limits for the General Secretariat’s reply to an application
for access to a Council document and the Council’s reply to a
confirmatory application; whereas use of this option should be
exceptional;

Whereas Article 9 of Decision 93/731/EC is obsolete and
should be replaced,

HAS DECIDED AS FOLLOWS:
Article 1
Decision 93/731/EC is hereby amended as follows:

(i) in footnote 1 to Article 2(1), ‘170 rue de la Loi’ shall be
replaced by ‘rue de la Loi/Wetstraat 175’;

XV.

Council decision
amending Decision
93/731/EC on public
access to Council
documents (6 December
1996)

OJ L 325, 14.12.1996,
p.- 19

("y OJ L 340, 31.12.1993, p. 43.
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(ii) the following paragraph shall be added to Article 7:

‘5. Exceptionally, the Secretary-General, having notified
the applicant in advance, may extend by one month the
time limits laid down in the first sentence of paragraph 1
and in paragraph 3’;

(iii) Article 9 shall be replaced by the following:
‘Article 9
In 1996, and every two years thereafter, the Secretary-
General shall submit a report on the implementation of
this decision.’

Article 2

This decision shall take effect on the day of its publication in
the Official Journal of the European Communities.

Done at Brussels, 6 December 1996.
For the Council

The President
D. SPRING
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PRESIDENCY CONCLUSIONS ON OPENNESS AND
TRANSPARENCY IN THE ACTIVITIES OF THE COUNCIL ACTING
IN THE FIELD OF TITLE VI OF THE TEU

The Presidency concludes that the Council is in favour of:

(i)

(ii)

(iii)

V)

(vi)

making available to the public the calendar of the K4
Committee and other JHA working groups;

increasing the number of press briefings on JHA matters
during each Presidency, subject to each Presidency’s view
of the appropriateness at the time. These would not be
specifically linked to meetings of the K4 Committee;

making available a progress report towards the end of
each Presidency on JHA business. Such a document
would be drawn up under the responsibility of the Presi-
dency. It could be supplemented, as necessary, by
explanatory publications on JHA matters, taking account
of the resources available;

having an open debate in JHA matters during each Presi-
dency where a suitable topic arises subject to the
demands on time of other agenda items;

making available to the public proposals in the field of
JHA at the same time as they are made available to the
European Parliament. As a first step, they would be made
available, for example, on the Internet, but the Council
would aim to make arrangements as soon as possible to
allow their publication in the Official Journal;

making available a list of measures adopted by the Coun-
cil in the field of JHA.
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XViII. GUIDELINES FOR A PUBLIC REGISTER OF COUNCIL

Council decision on DOCUMENTS

establishing a public

register of Council 1. In the context of openness and transparency, a register of

documents Council documents will be developed by the Council

(19 March 1998) General Secretariat as a complement to the existing sys-
tem of electronic storage of Council documents, as soon

Doc. 6423/1/98 REV 1 as possible, preferably during 1998.

2. The register will contain titles, dates and document codes
of unclassified Council documents. To preserve the Coun-
cil’s right not to communicate a document, the register
will not display the content of the documents.

3. The register will be made available to the public via the
Internet. It will be a multilingual tool offering an adequate
range of facilities enabling any citizen to identify Council
documents.

4. The General Secretariat will take appropriate organis-
ational measures in order to guarantee its reliability and
exhaustiveness.

5. According to the General Secretariat, the implementation
of the register will not require any additional budget pro-
vision or additional staff.

6. The General Secretariat will take steps to publicise the
existence of the register and submit a report on its
functioning after six months of operation.
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INTRODUCTION

The conditions governing public access to Council documents
are laid down by Decision 93/731/EC ('), as amended by
Decision 96/705/EC (3), in accordance with the principles set
out in the code of conduct of 6 December 1993 concerning
public access to Council and Commission documents (3). Deci-
sion 93/731/EC stipulates a maximum time for replying to an
applicant for a Council document, and provides for a
detailed examination of his application together with the possi-
bility of making a confirmatory application should the initial
reply from the Secretary-General of the Council be a rejection.

Should a confirmatory application be rejected, the applicant is
notified of the content of Articles 138E and 173 of the Treaty
establishing the European Community, relating respectively to
the conditions for referral to the Ombudsman by natural per-
sons and to the review by the Court of Justice of the legality of
Council acts.

Pursuant to Article 9 of the decision, the Secretary-General of
the Council must, in 1996, and subsequently every two years,
submit a report on implementation of the decision.

The first report by the Secretary-General, submitted in July
1996 (%), reviewed the policy of public access to Council doc-
uments for the first two years of its implementation (1994-95).
That report gave rise to the amending decision referred to
above, and to the Council’s adoption of a set of conclusions
on public access to Council documents on 6 December
1996. (%)

Following the pattern of the first report, this report, which has
been drawn up on the responsibility of the Secretary-General,
contains:

— a review of the policy of public access to Council docu-
ments for the period 1996-97;

— a brief analysis of the main issues arising in implementa-
tion of that policy, including disputes to which it has
given rise during that period.

XV,

Second report on the
implementation of
Council Decision
93/731/EC on public
access to Council
documents

(19 June 1998)

6715/2/98 REV 2 COR 1

(") OJ L 340, 31.12.1993, p. 43.
() O) L 325,12.12.1996, p. 19.
(%) OJ L 340, 31.12.1993, p. 41.
(*) 8330/96.

() 11974/96 + COR 1 REV 1.



Part I: Provisions concerning the transparency and openness
of the Council’s discussions

XViII.

Second report on the
implementation of
Council Decision
93/731/EC on public
access to Council
documents

(19 June 1998)

6715/2/98 REV 2 COR 1

1. LAUNCHING AND CONSOLIDATION OF THE POLICY
OF ACCESS TO DOCUMENTS

The period covered by this report was one of consolidation of
the document access policy and of the various measures
recently adopted by the Council to increase the transparency
of its work and thereby bolster people’s confidence in the
Council.

Following the first period, 1994-95, which could be regarded
as a ‘running-in’ period for document access, when the differ-
ent Council structures had to adapt to requirements which had
not been experienced to that point, the scheme took off in the
period 1996-97 with an increase in the number of applications
dealt with and a degree of standardisation in Council practice.
This dual phenomenon was accompanied by an increased
awareness on the part of all those involved that greater trans-
parency was necessary.

That this policy in fact took off is illustrated by the fact that the
number of documents applied for under the decision increased
virtually tenfold over the two two-year periods (see statistical
table in the annex), 3 325 documents being compulsorily
examined in 1996-97 as against 378 in 1994-95.

This substantial increase is reflected in the number of indiv-
idual cases, or applications made, which generally speaking
were for several documents; the number of applications
increased from 142 in 1994-95 to 451 in 1996-97.

Once they are registered, applications for access to Council
documents are examined by the appropriate departments of
the General Secretariat and the applicant notified of the out-
come.

Where an application is rejected, the applicant is informed of
the grounds for refusal, and then has one month to make a
confirmatory application to have the General Secretariat’s
decision reviewed by the Council.
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The confirmatory applications are then examined by the Coun-
cil’s preparatory bodies (Working Party on Information and
Permanent Representatives Committee) before the Council
adopts its reply.

The statistics for the whole procedure (initial applications and
confirmatory applications) reveal that the percentage of docu-
ments supplied increased from 58.7 % in 1994-95 to 78.3 %
for the period covered by this report despite a considerable
increase in the number of documents requested.

The explanation for this upward trend to the benefit of appli-
cants is attributable to the increase in the percentage of docu-
ments supplied by the General Secretariat on behalf of the
Council, i.e. at the first stage of the procedure, from 48.9 % for
the period 1994-95 to 72.7 % in 1996-97.

This is largely due to the experience gained by the General
Secretariat in interpreting Decision 93/731/EC. The General
Secretariat acts on behalf of the Council when it sends appli-
cants preliminary replies.

Although it had to deal during the reference period with three
times more confirmatory applications following the General
Secretariat’s refusal to supply documents, the Council over-
turned the General Secretariat’s initial reply for only 5.6 % of
documents; that percentage had been close to 10 % in the pre-
ceding two-year period.

Another noteworthy aspect which provides some evidence that
the policy has stabilised, is the growing number of unanimous
replies given by the Council to confirmatory applications. In
fact half the confirmatory applications made during the refer-
ence period were given unanimous replies by the Council, and
a large number were voted down by only one or two members
of the Council.
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2. PROGRESS MADE BY THE COUNCIL TOWARDS OPENNESS
AND TRANSPARENCY

Clearly, with the percentage of documents supplied approach-
ing 80 % and a high number of documents being considered,
the policy of public access to documents is proving to be a
useful and efficient instrument in aid of transparency.

Such a conclusion seems even more appropriate at a time
when the largest number of applications concern the Council’s
activities in the particularly sensitive area of cooperation on
Justice and Home Affairs.

It is important here to stress that the opportunity to gain access
to Council documents is only one element among many in the
Council’s general policy of openness and transparency, which
has developed considerably in the last few years.

Pride of place must go to the efforts made by successive Coun-
cil Presidencies and by the General Secretariat’s Press Office to
achieve greater transparency in the Council’s discussions for
the benefit of the media, together with the important contribu-
tion made by the Member States individually and by the Com-
mission, which participates in the Council’s discussions at
every level and also helps to give briefings on its discussions.

The practice of public Council debates — accessible both to
journalists and the general public — continued (18 in 1996; 16
in 1997). A recent move to make many more people aware
that these debates existed drew more than 200 people, other
than journalists, to the Council chamber to follow its delibera-
tions. In addition, there is the potentially huge audience for the
debates when televised by TV stations via the Commission’s
‘Europe by Satellite’ channel and, less often, live by TV
stations.

Nonetheless, in view of the still relatively low impact and
drawing power of such debates, the Council should consider
how best to maximise the potential of such an instrument.
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Implementation of the measures on legislative transparency
was also continued during the reference period.

The Council thus systematically made public details of the
voting when legislative acts were adopted.

The Council and its Members also made moderate use of the
statements entered in the minutes on the final adoption of such
acts. Under the code of conduct of 2 October 1995, the Coun-
cil allowed access to 398 statements in the minutes in 1996
and 361 in 1997 for a total of 229 and 218 legislative acts re-
spectively.

The Council General Secretariat made arrangements for state-
ments in the Council minutes, entered when legislative acts
were finally adopted, and extracts from the relevant minutes
to be available on the Internet in the course of 1998, using
the ‘Eudor’ system (http://eudor.eu.com) which is managed by
the Office for Official Publications of the European Commu-
nities.

Apart from the monthly summaries prepared by the Council
General Secretariat, which include any statements in the
minutes and details of the voting in respect of legislative acts
which have been finally adopted, annual summaries are pre-
pared for each sector and since 1995 have been published as
an annex to the ‘Review of the Council’s work’.

As regards positive measures to increase information about the
Council’s work, the General Secretariat undertook a series of
initiatives in the form of conventional publications (leaflets,
brochures, reference works and compilations of texts) but more
particularly in the area of electronic publishing.

The Council thus has a website (http://ue.eu.int) giving access
in all the official Community languages to press releases and
other news published by the General Secretariat’s Press Office,
accounts of the aims and working methods of the Council with
practical information, plus an easy-to-consult database con-

XVIILI.

Second report on the
implementation of
Council Decision
93/731/EC on public
access to Council
documents

(19 June 1998)

6715/2/98 REV 2 COR 1



B2

Part I: Provisions concerning the transparency and openness
of the Council’s discussions

XVIIL.

Second report on the
implementation of
Council Decision
93/731/EC on public
access to Council
documents

(19 June 1998)

6715/2/98 REV 2 COR 1

(") Council conclusions of 6
December 1996
(11974/96 + COR 1 REV 1).

taining the texts adopted under the common foreign and secu-
rity policy (CFSP).

A similar database to the CFSP one, also accessible from the
Council’s website, will shortly be set up for texts adopted in
the area of Justice and Home Affairs (JHA).

The Council’s website is visited by an average of 4 000 people a
week, who consult an average of 10 different pages. In addition,
an average 80 requests for information per month are received
by e-mail at the address (public.relations@consilium.ue.int)
shown on the home page of the website.

This electronic dialogue option is in addition to the numerous
requests for information made to the General Secretariat’s
documentation and information services by more conventional
means, as well as requests made directly to other General
Secretariat departments, not to mention direct contacts with
people on information visits to the Council and at public
events such as the annual Open Day.

Following the Council’s request to the Secretary-General (') to
take steps to alert the public to the possibilities regarding trans-
parency at the Council, particularly in connection with access
to documents, the General Secretariat produced a Council
information guide, which explains how the different instruments
operate, thus enabling the general public in particular to keep
informed about the work of the Council in practical terms.

Furthermore, in view of the perceived specific needs for trans-
parency in the work stemming from cooperation in the area of
Justice and Home Affairs (JHA), the Council agreed on 19
March 1998 on a number of measures ranging from publica-
tion of schedules of meetings to an increase in the number of
press briefings and publication of periodic reports, explanatory
documents and lists of measures taken by the Council in the
JHA field.
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3. MAIN FEATURES IN THE POLICY ON ACCESS
TO DOCUMENTS

3.1. Identifying documents — establishing a public
register

Article 2 of Decision 93/731/EC lays down that applications
must be made in a sufficiently precise manner, failing which
applicants may be asked for further details before their appli-
cations can be considered.

From the outset one of the main problems in the day-to-day
operation of the policy on public access to Council documents
has precisely been the difficulty that applicants have had in
identifying the documents they require.

To alleviate this problem, the first report on the implementation
of Decision 93/731/EC put forward the possibility of estab-
lishing a register of Council documents.

In view of these difficulties, the Council on 6 December 1996
noted the Secretary-General’s intention of examining whether
it would be possible to establish such a register. This examina-
tion was conducted in 1997, leading to the General Secretariat
presenting a draft proposal at the beginning of 1998.

On the basis of that draft proposal, on 19 March 1998 the
Council decided to publish as soon as possible, preferably in
1998, a register of Council documents as a counterpart to the
existing system of electronic archiving of Council documents.

The register will be available to the public via the Internet. It
will be a multilingual tool offering an appropriate range of
options which will enable anyone to identify Council docu-
ments. It will contain the titles, dates and reference numbers of
non-classified documents, but will not allow the content of the
document to be posted on screen so as to preserve the right of
the Council not to communicate a document for one of the
reasons adduced in Decision 93/731/EC.
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The availability of the register via the Internet should mean a
wider professional and geographical spread of applicants, as
these have hardly changed since the establishment of the
policy of access to documents (see statistics in the annex).

3.2. Application of Article 4 — cases in which access to
a document shall not be granted

The first report on implementation of Decision 93/731/EC
alerted the Council to the problems of protecting documents
containing legal positions of the Council Legal Service and
also giving protection to the Council’s proceedings.

(a) The question of legal positions of the Legal Service has
since been the subject of the order made by the Presi-
dent of the Court of First Instance on 4 March 1998 in
Case T-610/97, Hanne Norup Carlsen v Council. In
paragraphs 45 and 46 of that order, in the context of the
request for an injunction ordering the Council to release
to the Hgjesteret (the Danish Supreme Court) and the
parties in the case pending before that court documents
setting out opinions of the Council and Commission
Legal Services dating from 1977, the President of the
Court comments that were the opinions on legal matters
delivered by the institutions’ Legal Services to be
divulged, ‘the discussions and exchanges of views
within the institutions on the legality and scope of the
legal measure to be adopted would be made public and
hence, as it stated, the Council might lose all interest in
asking the Legal Services for written opinions. In other
words, it appears, at least on an initial examination, that
disclosure of those documents could give rise to uncer-
tainty with regard to the legality of Community
measures and have a negative effect on the functioning
of the Community institutions. The stability of the
Community legal order and the proper functioning
of the institutions, which are matters of public interest
for which it is unquestionably necessary to have due
regard, would suffer as a result’.
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In addition, the President of the Court comments that
‘given the special nature of opinions of the Legal Services,
it would not appear that those documents are bound, over
the years, to lose their confidential character. Their disclo-
sure could still be detrimental to the public interest in the
stability of the Community legal order and the proper
functioning of the Community institutions, inasmuch as
time is not likely to alter the reasons, mentioned above,
justifying such an exception to the right of access’ (para-
graph 50 of the order).

The main proceedings concerning the legality of that deci-
sion are still in progress.

With reference to the option given in Article 4(2) of
Decision 93/731/EC whereby access to documents may
be refused in order to protect the Council’s proceedings,
the period 1996-97 saw such justification being used less
and less frequently in cases of refusal of access, at least
for Council documents where the Council acted as
legislator.

A growing number of documents containing delegations’
positions, even in great detail, were accordingly released
to applicants, particularly when the matters covered were
the subject of an act adopted by the Council. In such
cases, the balance between the Council’s interest in
protecting the confidentiality of its proceedings and that of
the public in knowing the background to the conception
of an Act which might be of direct concern to citizens
frequently swung in favour of the latter.

XV,

Second report on the
implementation of
Council Decision
93/731/EC on public
access to Council
documents

(19 June 1998)

6715/2/98 REV 2 COR 1



il

Part I: Provisions concerning the transparency and openness

of the Council’s discussions

XVIII.

Second report on the
implementation of
Council Decision
93/731/EC on public
access to Council
documents

(19 June 1998)

6715/2/98 REV 2 COR 1

The General Secretariat’s practice in the first stage, and
that of the Council at the confirmatory stage, reflects the
political will of the Member States as expressed in the
Amsterdam Treaty signed on 2 October 1997. It would
therefore seem a good idea to continue this practice so
that in cases of documents concerning the Council acting
as legislator, the clause on protecting the Council’s pro-
ceedings (Article 4(2) of the decision) would be used with
moderation, with Article 4(1) of the decision being the
most frequently invoked provision in cases where access
was refused.

There was growing public interest during this period in
other Council activities, particularly in the field of coop-
eration on justice and home affairs (JHA), and this was
reflected in a very high number of applications in this
area (46 % of documents requested in 1996/1997). The
fact that, once adopted, a large proportion of the acts
adopted by the Council in this area may be of potential
significance to citizens and to natural persons who are
citizens of third countries, has a considerable influence
on the balance of interests when it comes to releasing
preparatory documents for such acts. This explains why
there is often a large majority — even unanimity — in
the Council in favour of granting requests for access to
documents containing delegations’ positions once the
act in question has been adopted, given of course the
major consideration that the effectiveness of the Coun-
cil’s decision-making process must be preserved for the
future.
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3.3. Application of Article 2(2) (documents not drafted
in the Council)

Article 2(2) of Decision 93/731/EC states that ‘where the
requested document was written by a natural or legal person,
a Member State, another Community institution or body, or
any other national or international body, the application must
not be sent to the Council, but direct to the author.’

Implementation of this clause has in practice given rise in
particular to a problem of interpretation concerning Council
Presidency documents. On this point, the Council in its reply
to a question from the European Ombudsman (see below)
explained that for the purposes of Article 2(2) of the decision,
a distinction should be made between documents drafted by
a member of the Council holding the Presidency in its
capacity as the Member State in the Council Presidency, and
documents produced by that Member State which did not
stem from its capacity as holder of the Council Presidency
but contained a national position. Under Decision 93/731/EC
it was for the Council to decide whether or not it was possi-
ble to grant access to documents of the first type, whereas
Article 2(2) of that decision applied to documents of the
second type.

3.4. Procedural questions

Further to the comments made in the first report on implemen-
tation of Decision 93/731/EC, the Council decided to include a
clause in the text of the decision allowing, as an exception and
after notifying the person concerned, for a one-month exten-
sion to the time limits for reply.

This provision has been in force since 14 December 1996, the
date when Decision 96/705/EC amending Decision 93/731/EC
entered into force. No objection has been raised to the General
Secretariat and the Council exercising this option whenever
practical considerations such as holiday periods called upon it
to do so.
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3.5. Manifestly excessive applications

The first report on the implementation of the decision high-
lighted the issue of applications which are manifestly excessive
or involve disproportionate costs.

It should be noted that the only provision in the decision to
shield the institution from such practices is Article 3(2), which
stipulates that the relevant departments of the General
Secretariat shall endeavour to find a fair solution to deal with
repeat applications and/or those which relate to very large
documents.

In spite of the differing ways in which that provision has been
construed, the Council did not see fit, in the first review, to
clarify this principle in order to cope with applications clearly
designed to put the system to the test.

However, with a sizeable increase in applications in prospect,
particularly following the introduction of a public register of
documents, this point would seem to call for closer considera-
tion.

In this connection the figures show that, over the period
1996-97, two applicants alone accounted for 58 % of the
documents applied for. As a result of their 62 and 55 initial
applications and their subsequent 17 and 20 confirmatory
applications, those two applicants each obtained over 700
documents from the Council.

There can be no escaping the fact that the administrative cost
of scrutinising the documents in question and handling appli-
cations is out of all proportion to the contributions levied by
way of fees (7).

[t should be pointed out that a confirmatory application
involves detailed examination not only by the various depart-
ments concerned in the General Secretariat but also at one or
more meetings of the Council Working Party on Information,
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with delegations first being sent copies of the documents
applied for, preparation of draft replies in the official languages
and consideration of cases by permanent representatives
(Coreper) and by ministers at a Council meeting.

In the first review of Decision 93/731/EC, the Council took
note that ‘the Secretary-General, in the context of the fees fixed
under the decision, will examine the question of applications
covering a high number of documents and hence involving
particularly high administrative costs’. No action has to date
been taken on that statement.

It should be pointed out here that, even though some appli-
cants might derive commercial gain from the documents
obtained, the clause in Article 3(3) of the decision (") has not
been invoked either by any applicant or by the Council where
one of the applicants proved in fact to have published a
collection of texts.

3.6. Legal action and complaints to the Ombudsman

(a) Legal action

In early 1996 there was a sequel to Case T-194/94 (John
Carvel and Guardian Newspapers v Council), already
referred to in the previous report, before the Court of First
Instance (Case T-19/96, John Carvel and Guardian Newspapers
v Council).

Following the judgment given by the Court of First Instance
on 19 October 1995 in Case T-194/94 (3), annulling the
Council’s decision to reject the applicants’ confirmatory
application, the Council reconsidered that application and in a
letter of 27 November 1995 supplied a number of documents
to the applicants. That reply gave rise to further proceedings
by the applicants in the main case, who considered that the
Council had failed to supply some documents covered by
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their application. After the Council supplied further docu-
ments, the applicants asked the Court to remove the case
from the register and order the Council to pay the costs of the
proceedings.

In its order of 22 October 1996 in Case T-19/96 ('), the Court
of First Instance removed the case from the register and
ordered the applicants to pay the costs of the proceedings,
mainly on the grounds that the Council had not been un-
reasonable in its interpretation of the subject of the applicants’
original request. The Court therefore held that in this instance
the applicants had not been compelled by the Council’s
attitude to bring their proceedings unnecessarily.

In the period covered by this report, Decision 93/731/EC has
given rise to only one further dispute: Case T-14/98, Heidi
Hautala v Council. In an application notified to the Council on
21 January 1998, Ms Hautala, MEP, brought proceedings
before the Court of First Instance for annulment of the Council’s
decision of 4 November 1997 refusing access to a document
drawn up under the common foreign and security policy,
namely a report to the Political Committee by the Working
Party on Conventional Arms Exports. The Council decided that
disclosure of the report in question could be harmful to the
European Union’s relations with non-member countries and it
therefore refused access to the document.

Case T-174/95 (Tidningen Journalisten v Council), already
referred to in the previous report, is still pending before the
Court of First Instance.

Mention should also be made here of two judgments by the
Court of First Instance with regard to Decision 94/90/ECSC, EC,
Euratom of 8 February 1994 on public access to Commission
documents (?), namely the judgment of 5 March 1997 in Case
T-105/95, WWF UK v Commission, ECR [I-315, and the judg-
ment of 6 February 1998 in Case T-124/96, Interporc Im- und
Export v Commission, not yet published.
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Lastly, although the subject matter of the dispute was a deci-
sion by the Council based not on Decision 93/731/EC but on
Article 5(2) of the Council’s rules of procedure, the question
of not allowing public access to opinions give by the Coun-
cil Legal Service was the subject of the order made by the
President of the Court of First Instance on 4 March 1998 in
Case T-610/97 (Hanne Norup Carlsen v Council), referred to
earlier.

(b) Complaints to the Ombudsman

In 1997 the European Ombudsman received two complaints,
in January and July 1997 respectively, concerning the Council’s
implementation of Decision 93/731/EC. The complainants,
who are the abovementioned two frequent applicants for large
numbers of Council documents, raise the following main
points:

— the application by the Council of the fair solution referred
to in Article 3(2) of Decision 93/731/EC to deal with
repeat applications and/or those which relate to very large
documents;

— the keeping and filing away in historic archives of the
telexes sent to delegations to give notice of meetings;

— the lack of lists of decisions taken by the Council in the
field of JHA cooperation;

— the form in which reasons are given for decisions refusing
access to Council documents and the consideration en
bloc of a number of applications for access;

— the Council’s alleged failure in specific cases under Article
4(2) of Decision 93/731/EC to weigh the applicant’s
interest in gaining access to a document against the
Council’s interest in maintaining the confidentiality of its
proceedings;
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— the Council’s interpretation of Article 4(1) of Decision
93/731/EC as regards refusal to grant access to a docu-
ment from the Working Party on Terrorism;

— the lack of any register of Council documents.

The Ombudsman is currently looking into the merits of those
complaints in the light of comments and further information
provided by the Council. However, at least two of the points
raised by the complainants have already been addressed either
by a change in Council practice or by specific measures
decided on by the Council.

— Arregister of Council documents is to be made available to
the public on the Internet as soon as possible, if all goes
well in 1998 (see 3.1 above).

— The fair solution referred to in Article 3(2) of Decision
93/731/EC, only very rarely used in the past, is even less
used now, despite constant applications by the two com-
plainants in question, who are using a systematic
approach to obtain almost all documents within a particular
area of Council activities (JHA).

ANNEX

STATISTICS
ON PUBLIC ACCESS TO COUNCIL DOCUMENTS

1. Number of applications under Decision 93/731/EC

1994-95 1996-97 1996 1997
142 451 169 282

2. Number of documents involved

1994-95 1996-97 1996 1997
378 3325 894 2431
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3. Documents supplied by the General Secretariat of the Coun-
cil initially

1994-95 1996-97 1996 1997
185 2418 631 1787

4. Number of confirmatory applications

1994-95 1996-97 1996 1997
16 61 24 37

5. Documents supplied by the Council following confirmatory
applications

1994-95 1996-97 1996 1997
37 187 63 124

6. Percentage of documents supplied for the procedure as a
whole

(%)
1994-95 1996-97 1996 1997
58.7 78 77.6 78.3
7. Occupational background of applicants
(%)
1994-95 1996-97
Members of the European Parliament 5 3
Pressure groups 9 10
Lawyers 25 17
Journalists 23 6
Academics 27 43
Industrial sector 2 3

Others 8 18
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8. Geographical breakdown of applicants

(%)
1994-95 1996-97

Belgium 31 27
Denmark 4 2
Germany 15 15
Greece - -
Spain 2 5
France 6 4
Ireland - 2
Italy 4 4
Luxembourg 2 4
Netherlands 7 6
Austria - 2
Portugal - -
Finland - 4
Sweden 3

United Kingdom 25 21
Non-member countries

(USA, Norway, Switzerland and Japan) 3 2
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9. Subject matter of applications (")
(%)

1994-95 1996-97

Legal matters 3 1

Agriculture and fisheries 3 4
Internal market 17 13
External policies — CFSP 11 13
Operation of the institutions 19

Economic and monetary policy 4

Justice and home affairs 20 46
Environment 10 4

Social policy 8

Transport 1 0.5
General policy matters

(IGC and European Council) - 3

Culture - 1

Health - 0.5
Consumer protection - 1.5
Regional policy and economic

and social cohesion - 0.5
Energy 2 1

Development cooperation - 0.5
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10. Reasons given for refusing access (')
(%)

1994-95 1996-97

Protection of the public interest

(public security, international

relations, monetary stability, court

proceedings, inspections and

investigations), including upholding

the stability of Community law 18 20

Protection of the individual
and of privacy 3 0.5

Protection of commercial
and industrial secrecy 2 0.5

Protection of the Community’s
financial interests 1 0.5

Protection of the confidentiality

of the Council’s proceedings 44 68
A combination of errors 25 9
Other reasons 7 -

11. Total fees charged
(ECU)

1996 1997
400 930
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In the context of the bi-annual review of Council Decision
93/731/EC on public access to Council documents provided
for in Article 9 of that decision, the Council has adopted the
following conclusions.

1. The Council takes note of the report from the Secretary-
General on the implementation of Council Decision
93/731/EC of 20 December 1993 on public access to
Council documents during 1996 and 1997.

2. The Council notes that there has been a significant
increase in requests for Council documents and welcomes
the increase in positive responses given to these requests,
which has risen to 78 % in 1996/1997, up from 58.7 % in
1994/1995. This evolution reflects the experiences of the
Council and the General Secretariat in the day-to-day
conduct of that policy and proves the decision’s value in
promoting openness and transparency.

3. In a spirit of openness and transparency, access to Coun-
cil documents should be granted, whenever possible,
when the Council acts as legislator. In those cases, Article
4, paragraph 2 of the decision (refusal of access in order
to protect the confidentiality of the Council’s proceed-
ings) will continue to be invoked only as strictly
necessary.

4. The Council notes that the identification of Council docu-
ments will be facilitated by the creation, as soon as possi-
ble, preferably during 1998, of a listing of Council docu-
ments available via the Internet, following the Council
decision of 19 March 1998.

5. The Council notes that increased access to documents is
but one aspect of its aim to make its work more open and
transparent to the citizen. It therefore welcomes the
initiatives taken to inform the public about the Council’s
activities, including the publication of an information
guide to the Council by the General Secretariat, the
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active policy in informing the public about the public
sessions of the Council, as well as recent improvements
in the Council website and the establishment of a public
e-mail address.
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COUNCIL CONCLUSIONS ON OPENNESS

Taking into account the result of the seminar on information
about the European Union, held in Brussels on 27 March 1998
by senior officials from Member States information depart-
ments and representatives of several EU institutions, the Coun-
cil has adopted the following conclusions.

1. The Council considers that the seminar on information
about the European Union has demonstrated the benefits
of exchanging experiences on information policy con-
cerning European Union questions and public awareness
about the European Union.

2. The Council agrees to organise, in cooperation with
the Commission, periodic seminars, where appropriate,
as well as specialised meetings on issues of particular
interest (European Parliament elections, information to
EU enlargement candidates ...) or specific communica-
tion sectors (Internet, audiovisual services ...) in order to
create a platform for a permanent exchange of ideas and
experiences and to achieve better coordination between
the various actors involved. This cooperation should
contribute towards a better adaptation of information
activities to the real needs of both the specialised and the
general public, to avoid duplication and to provide the
EU institutions with a regular feedback from Member
States.

3. The Council welcomes the Commission’s intention to
establish an information exchange mechanism, based on
the Internet, to enable the various actors in the information
field, at an EU as well as at national level, to receive
regularly information about new products and new initia-
tives of the EU institutions and the Member States and to
allow a permanent exchange of views on information
policy about European matters. The Council believes that
such a mechanism could usefully build on existing
networks, rather than duplicating them.
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Networking could also be particularly appropriate for
enhancing cooperation between the managers of Internet
servers of national administrations and EU institutions with
the aim of achieving closer links between the services
offered at national and Community levels.

The efforts made in the field of new technologies should
go hand in hand with better coordination of information
activities involving direct contact with the citizen, for
instance visitors programmes and in particular those
targeted at the media.

The Council supports increased cooperation between EU
institutions in information policy.
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CONCLUSIONS OF THE CARDIFF EUROPEAN COUNCIL
ON TRANSPARENCY

BRINGING THE UNION CLOSER TO PEOPLE

A sustained effort is needed by the Member States and all
the institutions to bring the Union closer to people by
making it more open, more understandable and more rele-
vant to daily life. The European Council is therefore par-
ticularly concerned to see progress in policy areas which
better meet the real concerns of people, notably through
greater openness, and progress on environment and justice
and home affairs.

OPENNESS

The European Union is committed to allowing the greatest
possible access to information on its activities. The Internet is
being used to provide more information on the European
Union, including shortly a public register of Council docu-
ments. The Commission, the Council and the European Parlia-
ment should prepare rapid implementation of the new provi-
sions on openness in the Treaty of Amsterdam.

The European Council welcomes the Commission’s use of the
Internet to promote an effective dialogue with citizens and
business on their single market rights and opportunities.

The European Council noted the outcome of the People’s
Europe 98 conference. It welcomed the participation of repre-
sentatives from all parts and sections of society across Europe,
and the conference’s contribution to public debate. It encour-
aged future Presidencies and the Commission to promote such
public debate.
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The European Council invites the Council and the Member
States to consider ideas to promote more contacts between
young people, e.g. through the Internet, and the scope for tack-
ling social exclusion among young people, including through
sport.
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COUNCIL CONCLUSIONS ON OPENNESS
AND COOPERATION IN THE FIELD OF INFORMATION
ACTIVITIES ABOUT THE EUROPEAN UNION

1. The Council emphasises the need to bring Europe closer
to its citizens, inter alia by stepping up information activi-
ties on European Union issues.

As for its own activities, it wants to play an active part in
this effort and intends, among other things, to boost the
facilities provided by its General Secretariat for journalists
and the public at large in the area of electronic means
(audiovisual facilities and Internet).

2. The Council reiterates the importance of the June 1999
elections to the European Parliament for the democratic
legitimacy of the European Union.

With a view to raising awareness about the elections
among European citizens, the Council recommends close
cooperation among the information services of the Mem-
ber States and of the institutions of the European Union.

3. The Council notes with satisfaction the entry into force on
1 January 1999 of the Council’s public register of docu-
ments, accessible on the Internet (http://ue.eu.int), and will
make public the calendar of all of its meetings.

4, The Council notes the Member States’ responsibility for
information about the European Union.

5. The Council recognises the Commission’s role in promot-
ing the interinstitutional cooperation in the field of infor-
mation about the European Union.

6. The Council notes the Commission’s intention to establish
mechanisms to allow those in charge of information in the
Member States and the EU institutions to exchange their
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experiences, communicate with each other and hold
consultations concerning information about the European
Union, and to report regularly on progress achieved.

The Council notes the Commission’s intention to make
suggestions for interinstitutional cooperation in this field,
in particular with the European Parliament and the
Council.
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INTERINSTITUTIONAL AGREEMENT
OF 22 DECEMBER 1998

ON COMMON GUIDELINES

FOR THE QUALITY OF DRAFTING
OF COMMUNITY LEGISLATION

THE EUROPEAN PARLIAMENT, THE COUNCIL OF THE
EUROPEAN UNION AND THE COMMISSION OF THE
EUROPEAN COMMUNITIES,

Having regard to Declaration No 39 on the quality of the draft-
ing of Community legislation adopted on 2 October 1997 by
the intergovernmental conference and annexed to the Final Act
of the Amsterdam Treaty,

Whereas:

(1M

Clear, simple and precise drafting of Community legisla-
tive acts is essential if they are to be transparent and
readily understandable by the public and economic oper-
ators. It is also a prerequisite for the proper implementa-
tion and uniform application of Community legislation in
the Member States.

According to the case law of the Court of Justice, the prin-
ciple of legal certainty, which is part of the Community
legal order, requires that Community legislation must be
clear and precise and its application foreseeable by indivi-
duals. That requirement must be observed all the more
strictly in the case of an act liable to have financial conse-
quences and imposing obligations on individuals in order
that those concerned may know precisely the extent of the
obligations which it imposes on them.

Guidelines on the quality of drafting of Community legis-
lation should therefore be adopted by common accord.
These guidelines are intended as a guide for the Commu-
nity institutions when they adopt legislative acts, and for
those in the Community institutions who are involved in
formulating and drafting such acts, whether at the stage of
the initial text or that of the various amendments made to
it in the course of the legislative procedure.

XXHI.

Interinstitutional
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[

These guidelines should be accompanied by measures to
make sure that they are applied properly, with each insti-
tution adopting the relevant measures for its own use.

The role played by the institutions’ Legal Services, includ-
ing their legal/linguistic experts, in improving the quality
of drafting of Community legislative acts should be
strengthened.

These guidelines complement the efforts being made by
the institutions to make Community legislation more
accessible and easier to understand, particularly by means
of the official codification of legislative acts, recasting and
simplification of existing texts.

These guidelines are to be regarded as instruments for
internal use by the institutions. They are not legally binding.

ADOPT THESE GUIDELINES BY COMMON ACCORD:

General principles

m

Community legislative acts shall be drafted clearly, simply
and precisely.

The drafting of Community acts shall be appropriate to the
type of act concerned and, in particular, to whether or not
it is binding (regulation, directive, decision, recommenda-
tion or other act).

The drafting of acts shall take account of the persons to
whom they are intended to apply, with a view to enabling
them to identify their rights and obligations unambiguously,
and of the persons responsible for putting the acts into
effect.

Provisions of acts shall be concise and their content
should be as homogeneous as possible. Overly long
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articles and sentences, unnecessarily convoluted wording XX1I1.
and excessive use of abbreviations should be avoided. Interinstitutional
agreement on common

(5) Throughout the process leading to their adoption, draft guidelines for the quality

. of drafting of Community
acts shall be framed in terms and sentence structures L.
. . . . legislation (22 December
which respect the multilingual nature of Community legis- 1998)

lation; concepts or terminology specific to any one

tional legal i :
national legal system are to be used with care 0J C 73, 17.3.1999

(6) The terminology used in a given act shall be consistent
both internally and with acts already in force, especially in
the same field.

Identical concepts shall be expressed in the same terms, as
far as possible without departing from their meaning in
ordinary, legal or technical language.

Different parts of the act

(7) All Community acts of general application shall be drafted
according to a standard structure (titte — preamble —
enacting terms — annexes, where necessary).

(8) The title of an act shall give as succinct and full an indi-
cation as 'possible of the subject matter which does not
mislead the reader as to the content of the enacting terms.
Where appropriate, the full title of the act may be
followed by a short title.

(9) The purpose of the citations is to set out the legal basis of
the act and the main steps in the procedure leading to its
adoption. -

(10) The purpose of the recitals is to set out concise reasons for
the chief provisions of the enacting terms, without repro-
ducing or paraphrasing them. They shall not contain
normative provisions or political exhortations.
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(11) Each recital shall be numbered.

(12) The enacting terms of a binding act shall not include

provisions of a non-normative nature, such as wishes or
political declarations, or those which repeat or paraphrase
passages or articles from the Treaties or those which
restate legal provisions already in force.

Acts shall not include provisions which enunciate the
content of other articles or repeat the title of the act.

(13) Where appropriate, an article shall be included at the

beginning of the enacting terms to define its subject
matter and scope.

(14) Where the terms used in the act are not unambiguous,

they should be defined together in a single article at the
beginning of the act. The definitions shall not contain
autonomous normative provisions.

(15) As far as possible, the enacting terms shall have a standard

structure (subject matter and scope — definitions — rights
and obligations — provisions conferring implementing
powers — procedural provisions — implementing meas-
ures — transitional and final provisions).

The enacting terms shall be subdivided into articles and,
depending on their length and complexity, titles, chapters
and sections. When an article contains a list, each item on
the list should be identified by a number or a letter rather
than an indent.
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Internal and external references

(16) References to other acts should be kept to a minimum.
References shall indicate precisely the act or provision to
which they refer. Circular references (references to an act
or an article which itself refers back to the initial pro-
vision) and serial references (references to a provision
which itself refers to another provision) shall also be
avoided.

(17) A reference made in the enacting terms of a binding act to
a non-binding act shall not have the effect of making the
latter binding. Should the drafters wish to render binding
the whole or part of the content of the non-binding act, its
terms should as far as possible be set forth as part of the
binding act.

Amending acts

(18) Every amendment of an act shall be clearly expressed.
Amendments shall take the form of a text to be inserted in
the act to be amended. Preference shall be given to
replacing whole provisions (articles or subdivisions of
articles) rather than inserting or deleting individual
sentences, phrases or words.

An amending act shall not contain autonomous substan-
tive provisions which are not inserted in the act to be
amended.

(19) An act not primarily intended to amend another act may
set out, at the end, amendments of other acts which are a
consequence of changes which it introduces. Where the
consequential amendments are substantial, a separate
amending act should be adopted.

XXIHI.
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Final provisions, repeals and annexes

(20) Provisions laying down dates, time limits, exceptions,

derogations and extensions, transitional provisions (in par-
ticular those relating to the effects of the act on existing
situations) and final provisions (entry into force, deadline
for transposition and temporal application of the act) shall
be drawn up in precise terms.

Provisions on deadlines for the transposition and applica-
tion of acts shall specify a date expressed as
day/month/year. In the case of directives, those deadlines
shall be expressed in such a way as to guarantee an
adequate period for transposition.

{21) Obsolete acts and provisions shall be expressly repealed.

The adoption of a new act should result in the express
repeal of any act or provision rendered inapplicable or
redundant by virtue of the new act.

(22) Technical aspects of the act shall be contained in the

annexes, to which individual reference shall be made in the
enacting terms of the act and which shall not embody any
new right or obligation not set forth in the enacting terms.

Annexes shall be drawn up in accordance with a
standardised format.

HEREBY AGREE ON THE FOLLOWING IMPLEMENTING
MEASURES:

The institutions shall take such measures relating to their inter-

nal organisation as they deem necessary in order to ensure that
these guidelines are properly applied.

In particular, the institutions:

(a)

shall instruct their Legal Services to draw up, within one
year after the publication of these guidelines, a joint prac-
tical guide for persons involved in the drafting of legisla-
tion;
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(b)

shall organise their respective internal procedures in such
a way that their Legal Services, including their legal/
linguistic experts, may, each for their own institution,
make drafting suggestions in good time, with a view to
applying these guidelines;

shall foster the creation of drafting units within those
bodies or departments within the institutions which are
involved in the legislative process;

shall ensure that their officials and other servants receive
training in legal drafting, making them aware in particular
of the effects of multilingualism on drafting quality;

shall promote cooperation with the Member States with a
view to improving understanding of the particular consid-
erations to be taken into account when drafting texts;

shall encourage the development and improvement of
information technology tools for assisting legal drafting;

shall foster collaboration between their respective depart-
ments responsible for ensuring the quality of drafting;

shall instruct their respective Legal Services to draw up
periodically, each for the institution to which it belongs, a
report on the measures taken in pursuance of points (a) to
(8).

Done at Brussels, 22 December 1998.

For The European For the Council For the

Parliament of the European Union Commission
of the European
Communities

The President The President The President
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Declaration by the European Parliament

The European Parliament considers that Community legislative
acts must be self-explanatory and that the institutions and/or
Member States must not adopt explanatory statements.

No provision is made for the adoption of explanatory state-
ments in the Treaties and it is incompatible with the nature of
Community law.

Council statements

Like the European Parliament, the Council is of the opinion
that legislative acts should be comprehensible in themselves.
Recourse to statements interpreting legal acts should therefore
be avoided where possible and the content of possible state-
ments should, as appropriate, be included in the text of the act.

[t should however be noted that insofar as they do not contra-
dict the legislative act concerned and they are made public (as

provided for in Article 151(3) of the EC Treaty as it will be

amended by the Amsterdam Treaty), such interpretative state-
ments adopted by the Community legislator are compatible
with Community law.

The Council finds it desirable that the general principles of
good drafting which may be drawn from the common guide-
lines on the quality of drafting of Community legislation serve,
where appropriate, as an inspiration for the drafting of acts
adopted pursuant to Titles V and VI of the Treaty on European
Union.

The Council considers that, in order that the transparency of
the Community decision-making process may be improved, it
would be desirable for the Commission to provide in future for
the statements of reasons accompanying its legislative pro-
posals to be widely circulated to the public by the most appro-
priate means (for example, publication in the ‘C’ series of the
Official Journal of the European Communities, electronic dis-
tribution, or other).




Part I: Provisions concerning the transparency and openness
of the Council’s discussions

The Council takes the view that, in addition to the adoption by
the legislator of official codification of legislative acts, the
Office for Official Publications of the European Communities
should, with a view to improving access to Community legis-
lation when the latter has been subject to frequent or substan-
tial amendments, intensify its work of informally consolidating
legislative acts and should improve the advertising of the avail-
ability of these texts. It would also be useful to examine with
the other institutions the appropriateness of possible measures
aimed at facilitating a more structured use of the recasting
technique which combines the codification and the modifica-
tions of an act in a single legislative text.

XXIII.

Interinstitutional
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1998)
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(") This paragraph reproduces
Article 204 of the EC Treaty.

() This paragraph reproduces
paragraph (b) of the sole
article of the protocol on the
location of the seats of the
institutions and of certain
bodies and departments of
the European Communities
and of Europol, annexed to
the Treaties.

COUNCIL DECISION

of 31 May 1999

adopting the Council’s rules of procedure
(1999/385/EC, ECSC, Furatom)

THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Com-
munity, and in particular Article 207(3), first subparagraph,

Having regard to the Treaty establishing the European Coal and
Steel Community, and in particular Article 30(3) thereof,

Having regard to the Treaty establishing the European Atomic
Energy Community, and in particular Article 121(3) thereof,

HAS DECIDED AS FOLLOWS:

Sole article

The rules of procedure of the Council of 6 December 1993
(93/662/EC), as amended on 6 February 1995 and 7 December
1998, shall be replaced by the following, which shall enter
into force on 1 June 1999:

‘RULES OF PROCEDURE OF THE COUNCIL

Article 1
Notice and venue of meetings

1. The Council shall meet when convened by its President
on his own initiative or at the request of one of its mem-
bers or of the Commission (1).

2. The President shall make known the dates which he
envisages for meetings of the Council during his period of
office as President, seven months before the beginning
thereof.

3. The Council shall have its seat in Brussels. During the
months of April, June and October, the Council shall hold
its meetings in Luxembourg (?).
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In exceptional circumstances and for duly substantiated
reasons, the Council or the Permanent Representatives
Committee (Coreper), acting unanimously, may decide that a
Council meeting will be held elsewhere.

Article 2 (")
Agenda

1. The President shall draw up the provisional agenda for
each meeting. The agenda shall be sent to the other mem-
bers of the Council and to the Commission at least 14
days before the beginning of the meeting.

2. The provisional agenda shall contain the items in respect
of which a request for inclusion on the agenda, together
with any documents relating thereto, has been received by
the General Secretariat from a member of the Council or
from the Commission at least 16 days before the begin-
ning of that meeting,

The provisional agenda shall also indicate the items on
which the Presidency, a member of the Council or the
Commission may request a vote.

3. Iltems relating to the adoption of an act or a common po-
sition on a legislative proposal or a proposal for a measure
to be adopted under Title VI of the EU Treaty shall not be
placed on the provisional agenda for a decision until the
six-week period provided for in point 3 of the protocol on
the role of national parliaments in the European Union has
elapsed.

The Council may unanimously derogate from the six-week
period where the entry of an item is subject to the excep-
tion on grounds of urgency provided for in point 3 of that
protocol.

4.  Only items in respect of which the documents have been
sent to the members of the Council and to the Commis-
sion at the latest by the date on which the provisional
agenda is sent may be placed on that agenda.

XX1V.

Council decision
adopting the Council’s
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(31 May 1999)
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(') See statements (a) and (b)
below:

(a) Re Article 2(1) and (2)

‘The President will
endeavour to ensure that, in
principle, the provisional
agenda for each meeting of
the Council dealing with
implementation of Title IV of
Part Three of the EC Treaty
and Title VI of the Treaty on
European Union and any
documents relating to the
items involved reach
members of the Council at
least 21 days before the
beginning of the meeting.’

(b) Re Articles 1 and 2

‘Without prejudice to Article
22(2) of the Treaty on
European Union, which
specifies that, in cases
requiring a rapid decision,
an extraordinary Council
meeting may be convened at
very short notice, the
Council is aware of the need
for matters relating to the
common foreign and
security policy to be dealt
with swiftly and efficiently.
The arrangements in Article
2 do not prevent this need
being met.’
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(") See statement (c) below:

(c) Re Article 4(2)

‘Policy debates on the
six-monthly work

programme submitted by the

Presidency and, if
appropriate, the
Commission’s work
programme will be
conducted by the General
Affairs and the Economic
and Financial Affairs

Councils. It will be up to the

Presidency to decide the
timetable.’

The General Secretariat shall transmit to the members of
the Council and to the Commission requests for the inclu-
sion of items in the agenda, documents and indications
concerning voting relating thereto in respect of which the
time limits specified above were not respected.

The agenda shall be adopted by the Council at the begin-
ning of each meeting. The inclusion in the agenda of an
item other than those appearing on the provisional agenda
shall require unanimity in the Council. ltems entered in
this way may be put to the vote.

The provisional agenda shall be divided into Part A and
Part B. Items for which approval of the Council is possible
without discussion shall be included in Part A, but this
does not exclude the possibility of any member of the
Council or of the Commission expressing an opinion at
the time of the approval of these items and having state-
ments included in the minutes.

However, an ‘A’ item shall be withdrawn from the agenda,
unless the Council decides otherwise, if a position on an
‘A item might lead to further discussion thereof or if a
member of the Council or the Commission so requests.

Any request for the inclusion of an ‘other business’ item
shall, in principle, be accompanied by an explanatory
document.

Article 3

Representation of a Council member unable to attend

Subject to the provisions of Article 9 on the delegation of
voting rights, a member of the Council who is prevented from

attending a meeting may arrange to be represented.

Article 4 (")

Meetings and public debates

1.

Meetings of the Council shall not be public except in the
cases referred to in paragraph 2.
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2. The Council shall hold policy debates on the six-monthly
work programme submitted by the Presidency and, if
appropriate, on the Commission’s annual work programme,
These debates shall be the subject of public transmission
by audiovisual means.

The Council or Coreper may decide unanimously and on a
case-by-case basis that other Council debates are to be the
subject of public transmission by audiovisual means, in
particular where they concern an important issue affecting
the interests of the Union or an important new legislative
proposal. To that end, it shall be for the Presidency, any
member of the Council, or the Commission to propose
issues or specific subjects for such a debate.

3. The Commission shall be invited to take part in meetings of
the Council. The same applies to the European Central Bank
in cases where it exercises its right of initiative. The Council
may, however, decide to deliberate without the presence of
the Commission or of the European Central Bank.

4. The members of the Council and of the Commission may
be accompanied by officials who assist them. The number
of such officials may be laid down by the Council.

The names and functions of such officials shall be notified
in advance to the Secretary-General or the Deputy Secre-
tary-General.

5. Admission to meetings of the Council shall be subject to
the production of a pass.

Article 5

Professional secrecy and production of documents in legal
proceedings

1. Without prejudice to Article 7 and other applicable pro-
visions, the deliberations of the Council shall be covered
by the obligation of professional secrecy, except insofar as
the Council decides otherwise.

XX1V.
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2. The Council or Coreper may authorise the production for
use in legal proceedings of a copy of or an extract from
Council documents which have not been released to the
public pursuant to these Rules or the Council’s rules on
public access to its documents.

Article 6
Cases where the Council acts in its legislative capacity

The Council acts in its legislative capacity within the meaning
of the second subparagraph of Article 207(3) of the EC Treaty
when it adopts rules which are legally binding in or for the
Member States, by means of regulations, directives, framework
decisions or decisions, on the basis of the relevant provisions
of the Treaties, with the exception of discussions leading to the
adoption of internal measures, administrative or budgetary
acts, acts concerning interinstitutional or international relations
or non-binding acts (such as conclusions, recommendations or
resolutions).

Article 7
Making deliberations public

1. Where the Council acts in its legislative capacity within
the meaning of Article 6, the results of votes and explana-
tions of votes by Council members, as well as the state-
ments in the Council minutes and the items in those
minutes relating to the adoption of legislative acts, shall be
made public.

The results of votes and explanations of votes shall also be
made public when the Council adopts a common position
pursuant to Article 251 or 252 of the EC Treaty. The same
rule shall apply for votes and explanations of votes by
members of the Council or their representatives on the
Conciliation Committee set up by Article 251 of the EC
Treaty.
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The results of votes and explanations of votes shall also be XXIV.

made public when the Council establishes a convention Council decision

on the basis of Title VI of the EU Treaty. The statements adopting the Council’s
entered in the Council minutes and the items in those rules of procedure
minutes relating to adoption of such conventions shall be (31 May 1999)

made public by decision of the Council or Coreper, taken

at the request of one of their members. OJ L 147, 12.6.1999

The results of votes shall be made public:

(@) when the Council acts pursuant to Title V of the EU
Treaty, by a unanimous Council or Coreper decision
taken at the request of one of their members;

(b) when the Council adopts a common position within
the meaning of Title VI of the EU Treaty, by a unani-
mous Council or Coreper decision taken at the
request of one of their members;

(c) in other cases, by Council or Coreper decision taken
at the request of one of their members.

When the result of a vote in the Council is made public in
accordance with subparagraphs (a), (b) and (c), the expla-
nations of votes made when the vote was taken shall also
be made public at the request of the Council members
concerned, with due regard for these rules of procedure,
legal certainty and the interests of the Council.

Statements entered in the Council minutes and items in
those minutes relating to the adoption of the acts referred
to in subparagraphs (a), (b) and (c) shall be made public
by Council or Coreper decision taken at the request of one
of their members.

Votes shall not be made public in the case of discussions
leading to indicative votes or the adoption of preparatory
acts.
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Public access to Council documents

The detailed arrangements for public access to Council docu-

ments shall be adopted by the Council (').
OJL 147, 12.6.1999

Article 9
Voting arrangements and quorum

1.  The Council shall vote on the initiative of its President.

The President shall, furthermore, be required to open a
voting procedure on the initiative of a member of the
Council or of the Commission, provided that a majority of
the Council’s members so decides.

2. The members of the Council shall vote in the order of the
Member States laid down in Article 203 of the EC Treaty
and in the corresponding articles of the other two
Community Treaties, beginning with the member who,
according to that order, follows the member holding the
office of President.

(") See statement (d) below:

(d) Re Article 8

‘Pending adoption by the
European Parliament and the
Council of the general Treaty 3. Where a vote is taken, any member of the Council may
principles and limits referred also act on behalf of not more than one other member (?).
to in Article 255(2) of the EC

Treaty, Council Decision

93/731/EC of 20 December 4

o ) The presence of a majority of the members of the Council
1993 remains in force.

who are, under the Treaties, entitled to vote is required to
(®) This paragraph reproduces

. enable the Council to vote.
Article 206 of the EC Treaty.

(3) See statement (e) below:

(e) Re Article 10 Article 10 (°)

‘The Council agrees to
consider the advisability of
including in the rules of
procedure the option of

Written procedure

using a simplified written
procedure when the Council
is acting pursuant to Title VI
of the Treaty on European
Union.’

Acts of the Council on an urgent matter may be adopted
by a written vote where the Council or Coreper unani-
mously decides to use that procedure. In special circum-
stances, the President may also propose the use of that
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procedure; in such a case, written votes may be used
where all members of the Council agree to that
procedure.

2. Agreement by the Commission to the use of the written
procedure shall be required where the written vote is on a
matter which the Commission has brought before the
Council.

3. A summary of acts adopted by the written procedure shall
be drawn up every month.

4. On the initiative of the Presidency, the Council may also
act for the purpose of implementing the common foreign
and security policy by means of the simplified written pro-
cedure (COREU). In that case the proposal shall be
deemed to be adopted at the end of the period laid down
by the Presidency depending on the urgency of the matter,
except where a member of the Council objects ().

5.  On the initiative of the Presidency, the Council may also
act for the purpose of deciding to consult other institu-
tions or bodies by means of a streamlined written
procedure wherever such consultation is required by
Community law. In that case the decision to consult
shall be deemed to be adopted at the end of the period
laid down by the Presidency depending on the urgency
of the matter, except where a member of the Council
objects (3).

6. The General Secretariat shall establish that the written
procedures have been completed.

Article 11

Minutes

1. Minutes of each meeting shall be drawn up and, when
approved, shall be signed by the President-in-Office at the
time of such approval and by the Secretary-General or the
Deputy Secretary-General.

XX1V.
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(") See statement (f) below:

(f) Re Article 10(4)

‘The Council would point
out that the COREU network
must be used in accordance
with Council conclusions of
12 June 1995 concerning the
Council’s working methods.’

(%) See statement (g) below:

(g) Re Article 10(5)

‘In accordance with the
Council’s regular practice,
the time limit fixed will
normally be one week.’
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(31 May 1999)

OJ 1L 147, 12.6.1999

The minutes shall as a general rule indicate in respect of
each item on the agenda:

— the documents submitted to the Council;

— the decisions taken or the conclusions reached by the
Council;

— the statements made by the Council and those whose
entry has been requested by a member of the Council
or the Commission.

2. The draft minutes shall be drawn up by the General
Secretariat within 15 days and submitted to the Council or
to Coreper for approval.

3. Prior to such approval any member of the Council, or the
Commission, may request that more details be inserted in
the minutes regarding any item on the agenda. These
requests may be made in Coreper.

Article 12

Deliberations and decisions on the basis of documents and
drafts drawn up in the languages provided for by the language
rules in force

1. Except as otherwise decided unanimously by the Council
on grounds of urgency, the Council shall deliberate and
take decisions only on the basis of documents and drafts
drawn up in the languages specified in the rules in force
governing languages.

2. Any member of the Council may oppose discussion if the
texts of any proposed amendments are not drawn up in
such of the languages referred to in paragraph 1 as he or
she may specify.

Article 13

Signing of acts

The text of the acts adopted by the Council and that of the acts
adopted jointly by the European Parliament and the Council shall
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be signed by the President-in-Office at the time of their adoption
and by the Secretary-General or the Deputy Secretary-General. The
Secretary-General and the Deputy Secretary-General may delegate
their signatures to Directors- General of the General Secretariat.

Article 14 (")

Absence of entitlement to vote

For the purposes of application of these rules of procedure,
due account will be taken, in accordance with Annex | of
cases in which, under the Treaties, one or more members of
the Council are not entitled to vote.

Article 15

Publication of acts in the Official Journal

1. The following shall be published in the Official Journal by
the Secretary-General or the Deputy Secretary-General:

(a) the acts referred to in Article 254(1) and (2) of the EC
Treaty;

(b) the acts referred to in the first paragraph of Article
163 of the Euratom Treaty;

(c) the common positions adopted by the Council in
accordance with the procedures referred to in Articles
251 and 252 of the EC Treaty, and the reasons under-
lying those common positions;

(d) the framework decisions and decisions referred to in
Article 34(2) of the EU Treaty;

(e) the conventions established by the Council in accor-
dance with Article 34(2) of the EU Treaty. Reference
shall be made in the Official Journal to the entry into
force of such conventions;

{(fy the conventions signed between Member States on
the basis of Article 293 of the EC Treaty. Reference
shall be made in the Official Journal to the entry into
force of such conventions;

XXIV.

Council decision
adopting the Council’s
rules of procedure

(31 May 1999)

Ol 147, 12.6.1999

(") See statement (h) below:

(h) Re Article 14 and Annex |

‘The Council agrees that the
provisions of Article 14 and
Annex | apply to acts for the
adoption of which some
members of the Council are,
under the Treaties, not
entitled to vote. However,
application of Article 7 of
the Treaty on European
Union is not covered by
those provisions.

In the first application of
Articles 43 and 44 of the
Treaty on European Union,
the Council will, in the light
of the experience acquired
in other fields, consider any
adaptations necessary to
Article 14 and Annex | to
these rules of procedure.’
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XX1V. (g) international agreements concluded by the Commu-
Council decision nity or in accordance with Article 24 of the EU Treaty.
adopting the Council’s Reference shall be made in the Official Journal to the
rules of procedure entry into force of such agreements.

(31 May 1999)

2. Unless the Council or Coreper decides otherwise, the
OJ L 147, 12.6.1999 following shall be published in the Official Journal by the

Secretary-General or the Deputy Secretary-General:

(a) initiatives presented to the Council by a Member
State pursuant to Article 67(1) of the EC Treaty;

(b) initiatives presented to the Council by a Member
State pursuant to Article 34(2) of the EU Treaty;

(c) the common positions referred to in Article 34(2) of
the EU Treaty;

(d) directives other than those referred to in Article
254(1) and (2) of the EC Treaty, decisions other than
those referred to in Article 254(1) of the EC Treaty and
recommendations.

3. The Council or Coreper shall decide unanimously, on a
case-by-case basis, whether there should be publication in
the Official Journal by the Secretary-General or the
Deputy Secretary-General of the common strategies, the
joint actions and the common positions referred to in
Article 12 of the EU Treaty.

4.  The Council or Coreper shall decide, on a case-by-case
basis and taking account of possible publication of the
basic act, whether the following should be published in
the Official Journal by the Secretary-General or the
Deputy Secretary-General:

(a) the measures implementing the joint actions referred
to in Article 12 of the EU Treaty;

(b) the joint actions, the common positions or any other
decision adopted on the basis of a common strategy,
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as provided for in the first indent of Article 23(2) of XX1V.
the EU Treaty; Council decision
adopting the Council’s
(c) any measures implementing the decisions referred to rules of procedure
in Article 34(2) of the EU Treaty and any measures (31 May 1999)
implementing conventions drawn up by the Council
in accordance with Article 34(2) of the EU Treaty. OJ L 147, 12.6.1999

5. Where an agreement concluded between the Communi-
ties and one or more States or international organisations
sets up a body vested with powers of decision, the Coun-
cil shall decide, when such an agreement is concluded,
whether decisions to be taken by that body should be
published in the Official Journal.

Article 16

Notification of acts

1. Directives other than those referred to in Article 254(1)
and (2) of the EC Treaty and decisions other than those
referred to in Article 254(1) of the EC Treaty shall be notified
to their addressees by the Secretary-General, the Deputy
Secretary-General or a Director-General acting on their
behalf.

2. When they are not published in the Official Journal, the
following acts shall be notified to their addressees by the
Secretary-General, the Deputy Secretary-General or a
Director-General acting on their behalf:

(a) recommendations;

(b) the common strategies, joint actions and common
positions referred to in Article 12 of the EU Treaty;

(c) the common positions referred to in Article 34(2) of
the EU Treaty;

(d) measures implementing the acts adopted on the basis
of Articles 12 and 34 of the EU Treaty.
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XX1V.

Council decision
adopting the Council’s
rules of procedure

(31 May 1999)

OJ 1L 147, 12.6.1999

(") These provisions are without

prejudice to the role of the
Economic and Financial

Committee as resulting from
Atticle 114 of the EC Treaty

and existing Council
decisions relating to it (O)
L 358, 31.12.1998, p. 109,

and OJ L 5, 1.1.1999, p. 71).

The Secretary-General, the Deputy Secretary-General or a
Director-General acting on their behalf shall send to the
governments of the Member States and to the Commission
authentic copies of Council directives other than those
referred to in Article 254(1) and (2) of the EC Treaty and
Council decisions and recommendations.

Article 17 (1)

Coreper, committees and working parties

Coreper shall be responsible for preparing the work of the
Council and for carrying out the tasks assigned to it by the
Council. All items on the agenda for a Council meeting
shall be examined in advance by Coreper unless the
Council decides otherwise. Coreper shall endeavour to
reach agreement at its level to be submitted to the Coun-
cil for adoption. It shall ensure adequate presentation of
the dossiers to the Council. In the event of an emergency,
the Council, acting unanimously, may decide to settle the
matter without prior examination.

Committees or working parties may be set up by, or with
the approval of, Coreper with a view to carrying out
certain preparatory work or studies defined in advance.

Coreper shall be chaired, depending on the items on the
agenda, by the Permanent Representative or the Deputy Per-
manent Representative of the Member State which holds the
Presidency of the Council. Unless the Council decides
otherwise, the various committees provided for in the
Treaties shall also be chaired by a delegate of that Member
State. The same shall apply to the committees and working
parties referred to in paragraph 2, unless Coreper decides
otherwise. For the preparation of meetings of Council com-
positions meeting once every six months and held during
the first half of this period, the meetings of committees other
than Coreper and those of working parties held during the
preceding six months may be chaired by a delegate of the
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Member State whose turn it is to chair the said Council
meetings.

Coreper may adopt the following procedural decisions,
provided that the items relating thereto have been
included on its provisional agenda at least three working
days before the meeting. Unanimity on the part of Coreper
shall be required for any derogation from that period ("):

(a)

decision to hold a Council meeting in a place other
than Brussels or Luxembourg (second subparagraph
of Article 1(3));

decision that certain Council debates may be trans-
mitted to the public (second subparagraph of Article
4(2);

authorisation to produce a copy of or an extract from
a Council document for use in legal proceedings

(Article 5(2));

decision to make the results of votes public in the
cases laid down in Article 7(2) and (3);

decision to use the written procedure {Article 10(1));

approval or amendment of Council minutes (Article
11(2) and (3));

decision to publish a text or an act in the Official
Journal (Article 15(2), (3) and (4));

decision to consult an institution or body;

decision setting or extending a time limit for consul-
tation of an institution or body;

approval of the wording of a letter to be sent to an
institution or body.

XXIV.

Council decision
adopting the Council’s
rules of procedure

(31 May 1999)

OJL 147, 12.6.1999

(") See statement (i) below:

(iy Re Article 17(4)

‘If a member of the Council
considers that a draft
procedural decision
submitted to Coreper for
adoption in accordance with
Article 17(4) raises a
question of substance, the
draft decision will be
submitted to the Council.’
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adopting the Council’s
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(31 May 1999)
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(") These provisions are without

(2

-~

prejudice to the role of the
Economic and Financial
Committee as resulting from
Atticle 114 of the EC Treaty
and existing Council
decisions relating to it (O)

L 358, 31.12.1998, p. 109,
and OJ L 5, 1.1.1999, p. 71).

See statement (j) below:

Re Article 18

‘Reports from working
parties and any other
documents used as a basis
for Coreper’s discussions
should be sent to delegations
in time to allow for their
examination.’

(3) See statement (k) below:

(k) Re Article 19

‘The Council Legal Service has

(4

~

also been instructed to
provide assistance to a
Member State responsible for
an initiative within the
meaning of Article 67(1) of
the EC Treaty or Article 34(2)
of the Treaty on European
Union for the purpose inter
alia of checking the quality
of drafting of such intitiatives
if that assistance is requested
by the Member State
concerned.’

Paragraphs 1 and 2
reproduce Article 207(2) of
the EC Treaty.

Part I: Provisions concerning the transparency and openness
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Article 18 (*) (3)
Reports from committees and working parties

Notwithstanding the other provisions of these rules of proce-
dure, the Presidency shall organise the meetings of the various
committees and working parties so that their reports are avail-
able before the Coreper meetings at which they are to be
examined.

Article 19 (3)
Quality of drafting

In order to assist the Council in its task of ensuring the drafting
quality of the legislative acts which it adopts, the Legal Service
shall be responsible for checking the drafting quality of pro-
posals and draft acts at the appropriate stage, as well as for
bringing drafting suggestions to the attention of the Council
and its bodies, pursuant to the interinstitutional agreement of
22 December 1998.

Article 20
The General Secretariat

1. The Council shall be assisted by a General Secretariat,
under the responsibility of a Secretary-General, High Rep-
resentative for the common foreign and security policy,
who shall be assisted by a Deputy Secretary-General
responsible for the running of the General Secretariat. The
Secretary-General and the Deputy Secretary-General shall
be appointed by the Council acting unanimously.

2. The Council shall decide on the organisation of the
General Secretariat (%).

Under its authority the Secretary-General and the Deputy
Secretary-General shall take all the measures necessary to
ensure the smooth running of the General Secretariat.
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3. The Secretary-General or the Deputy Secretary-General
shall submit to the Council the draft estimate of the
expenditure of the Council in sufficient time to ensure that
the time limits laid down by the financial provisions are
met.

4. In accordance with the provisions of the financial regula-
tion referred to in Article 279 of the EC Treaty and in the
corresponding articles of the other two Community
Treaties, the Secretary-General or the Deputy
Secretary-General shall administer the appropriations
entered in Section [l — Council — of the budget.

Article 21
Security

The rules on security shall be adopted by the Council.

Article 22
Duties as depositary of agreements and conventions

In the event of the Secretary-General of the Council being
designated as depositary of an agreement concluded in accor-
dance with Article 24 of the EU Treaty or concluded by the
Community and one or more States or international organisa-
tions, of a convention concluded between Member States or of
a convention established pursuant to Article 34 of the EU
Treaty, the acts of ratification, acceptance or approval of those
agreements or conventions shall be deposited at the address of
the Council.

In such instances the Secretary-General shall perform the
duties of a depositary and shall also ensure that the dates
of entry into force of such agreements or conventions are
published in the Official Journal.

XX1V.

Council decision
adopting the Council’s
rules of procedure

(31 May 1999)

OJ L 147, 12.6.1999
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XXIV.

Council decision
adopting the Council’s
rules of procedure

(31 May 1999)
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Article 23
Representation before the European Parliament

Subject to special procedures, the Council may be represented
by the Presidency or by any other of its members before the
European Parliament or its committees. The Council may also be
represented before those committees by its Secretary-General,
its Deputy Secretary-General or by senior officials of the General
Secretariat acting on instructions from the Presidency.

The Council may also present its views to the European Parlia-
ment by means of a written statement.

Article 24

Provisions concerning the form of acts

The provisions concerning the form of acts are set out in Annex Il.

Article 25

Correspondence addressed to the Council

Correspondence to the Council shall be sent to the President at
the following address of the Council:

Council of the European Union
Rue de la Loi/Wetstraat 175
B-1048 Brussels

ANNEX |

1. In application of the following provisions of these rules of
procedure and for decisions in respect of which, under the
Treaties, members of the Council or of Coreper are not
entitled to vote, account is not to be taken of votes by
such members:

(@) Article 1(3), second subparagraph (holding of a meet-
ing in a place other than Brussels or Luxembourg);
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(b)

Article 2(6) inclusion on the agenda of an item other
than those appearing on the provisional agenda);

Article 2(8) (maintaining as a ‘B’ item on the agenda
an ‘A’ item which would otherwise have had to be
withdrawn from the agenda);

Article 4(3), as regards the presence of the European
Central Bank only (deliberation without the presence
of the European Central Bank);

Article 7(2) and (3), first subparagraph, points (b) and
(c), second and third subparagraphs (making public
the statements in the Council minutes and items in
those minutes relating to the adoption of conventions
established on the basis of Title VI of the EU Treaty;
making public the results of votes, explanations of
votes, statements in the Council minutes and items in
those minutes relating to the adoption of a common
position under Title VI of the EU Treaty; making
public the results of votes, explanations of votes,
statements in the Council minutes and items in those
minutes relating to cases other than those referred to
in paragraph 3);

Article 9(1), second subparagraph (opening of a
voting procedure);

Article 10(1) (use of the written procedure);

Article 12(1) (decision to deliberate and take deci-
sions exceptionally on the basis of documents and
drafts not drawn up in all the languages) (');

Article 15(2)(a) and (b) (non-publication in the Offi-
cial Journal of an initiative presented by a Member
State pursuant to Article 67(1) of the EC Treaty or
Article 34(2) of the EU Treaty);

XX1V.

Council decision
adopting the Council’s
rules of procedure

(31 May 1999)

OJ 1L 147, 12.6.1999

(") See statement (I) below:

(I) Re Article 12 in Annex |

‘The Council confirms that
present practice whereby the
texts serving as a basis for its
deliberations are drawn up
in all the languages will
continue to apply.’
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Article 15(2)(c) and (d) (non-publication in the Offi-
cial Journal of a common position adopted on the
basis of Article 34 of the EU Treaty or certain directives,
decisions and recommendations);

Article 15(4)(c) (publication in the Official Journal of
any measures implementing decisions or conventions
referred to in Article 34(2) of the EU Treaty);

Article 15(5) (whether to publish in the Official Jour-
nal decisions taken by a body set up under an inter-
national agreement).

A member of the Council or of Coreper may not make use
of the following provisions of these rules of procedure in

connection with decisions on which, under the Treaties,

that member is not entitled to vote:

(a)

(b)

Article 2(8) (possibility of a member of the Council
requesting withdrawal of an ‘A" item from the agenda);

Article 9(1), second subparagraph (possibility of a
member of the Council requesting the opening of a
voting procedure);

Article 9(3) (possibility of a member of the Council
acting on behalf of another in a vote);

Article 12(2) (possibility for any member of the Coun-
cil to oppose discussion if the texts of any proposed
amendments are not drawn up in the language he or
she has specified).
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ANNEX 1I XXIV.
Council decision
PROVISIONS CONCERNING THE FORM OF ACTS adopting the Council’s
rules of procedure
A. Form of regulations (31 May 1999)

1. Regulations adopted jointly by the European Parliament

. . . OJL 147, 12.6.1999
and the Council and Council regulations shall include:

(@) in their title the word ‘regulation’, followed by a
serial number, the date of their adoption and an indi-
cation of their subject matter;

(b) the words ‘The European Parliament and the Council
of the European Union” or ‘The Council of the Euro-
pean Union’, as appropriate;

(c) a reference to the provisions under which the regula-
tion is adopted, preceded by the words ‘Having
regard to’;

(d) a citation containing a reference to proposals submit-
ted and to opinions obtained and consultations held;

(e) a statement of the reasons on which the regulation is
based, preceded by the word ‘Whereas:’, the recitals
being numbered;

{(fy the words ‘have adopted this regulation’ or ‘has
adopted this regulation’, as appropriate, followed by
the enacting terms of the regulation.

2. Regulations shall be divided into articles, if appropriate
grouped into chapters and sections.

3. The final article of a regulation shall fix the date of entry
into force, where that date is before or after the 20th day
following publication.

4. The final article of a regulation shall be followed by:

(@) (i) the words ‘This regulation shall be binding in its
entirety and directly applicable in all Member
States.’
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XXIV. or

Council decision . ] ) o
(ii) the words ‘This regulation shall be binding in its

entirety and directly applicable in the Member
States in accordance with the Treaty establishing the
European Community’ in any cases in which an act
is not applicable to, and in, all Member States (');

adopting the Council’s
rules of procedure
(31 May 1999)

OJL 147, 12.6.1999

(b) the words ‘Done at.....", followed by the date on
which the regulation was adopted,

and
(¢) in the case of:

(i) a regulation adopted jointly by the European
Parliament and the Council, the formula:

‘For the European Parliament  ‘For the Council
The President’ The President’,

followed by the name of the President of the
European Parliament and of the President-in-Office
of the Council at the time when the regulation is
adopted;

(i) a Council regulation, the formula:

‘For the Council
The President’,

followed by the name of the President-in-Office
of the Council at the time when the regulation is

adopted.
(') See statement (m) below. B. Form of directives, decisions, recommendations and
(m) Re Annex A opinions (EC Treaty)

‘The Council would point

out that, in the cases 1. Directives and decisions adopted jointly by the European

provided for in the Treaties Parliament and the Council, and directives and decisions
where an act is not of the Council, shall include in their titles the word ‘direc-
applicable to or in all i o

Member States, it is tive’ or ‘decision’.

necessary to make clear its

territorial application in the 2. Recommendations and opinions issued by the Council

reasons given for and
content of the act
concerned.’ ‘opinion’.

shall include in their titles the word ‘recommendation’ or
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3. The provisions relating to regulations set out in A above
shall apply mutatis mutandis, subject to the relevant pro-
visions of the EC Treaty, to directives and decisions.

C. Form of common strategies of the Furopean Council, joint
actions and common positions referred to in Article 12 of
the EU Treaty

Common strategies, joint actions and common positions
within the meaning of Article 12 of the EU Treaty shall bear
one of the following headings, as appropriate:

(@) ‘European Council common strategy’, a serial number
(year/number/CFSP), the date of adoption and the subject
matter;

(b} ‘Council joint action’, a serial number (year/number/
CFSP), the date of adoption and the subject matter;

(c) ‘Council common position’, a serial number (year/num-
ber/CFSP), the date of adoption and the subject matter.

D. Form of common positions, framework decisions, deci-
sions and conventions referred to in Article 34(2) of the
EU Treaty

Common positions, framework decisions, decisions and
conventions within the meaning of Article 34(2) of the EU
Treaty shall bear one of the following headings, as appropriate:

(@) ‘Council common position’, a serial number (year/num-
ber/|HA), the date of adoption and the subject matter;

(b) ‘Council framework decision’, a serial number (year/num-
ber/JHA), the date of adoption and the subject matter;

(c) ‘Council decisior’, a serial number (year/number/JHA), the
date of adoption and the subject matter;

XXIV.

Council decision
adopting the Council’s
rules of procedure

(31 May 1999)

OJ L 147, 12.6.1999
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Council decision
adopting the Council’s
rules of procedure

(31 May 1999)
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(d) ‘Convention established by the Council in accordance
with Article 34 of the Treaty on European Union’ and the
subject matter.

Done at Brussels, 31 May 1999.
For the Council

The President
J. FISCHER
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Council conclusions XXV.
Transparency and EU information activities Council conclusions on
transparency and EU

1. It is the Council’s hope that the new provisions on open- information activities

ness and transparency contained in the Treaties will be (8 June 1999)

reflected in genuine, perceptible changes in the daily

practice of Community institutions. Doc. 9064/99

In this context, with regard to the Council, special atten-
tion will be given to:

— an early adoption of the legislative instruments on
public access to documents mentioned in Article 255
of the Treaty establishing the European Community;

— a correct implementation of Article 207 of the Treaty
establishing the European Community concerning
public access to the results of votes and explanations
of vote as well as statements in the minutes when the
Council acts in its legislative capacity.

2. To cater for the needs of the general public, efforts towards
openness must be backed up by increased activities
providing information on the European Union in all the
official languages.

Cooperation in this field between Community institutions,
and between institutions and Member States, is essential.
The Council welcomes the initiatives recently undertaken
by the Commission for carrying out information measures
in partnership with Member States, and takes note of
other information activities, in particular the most recent
seminars held in Berlin and Brussels.

3. In order to make activities on information on the European
Union more effective and consistent, objectives should
where appropriate be set and adequate resources be allo-
cated, working from a clear definition of the roles and
powers of those involved, with constant regard to plur-
alism and the principle of subsidiarity.
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Council conclusions on
transparency and EU
information activities
(8 June 1999)

Doc. 9064/99

4. The Council welcomes the efforts to develop coordinated

information strategies and activities, and takes note of the
suggestions brought forward by the Presidency in the field
of information about the Furopean Union. It considers that
this debate should continue.
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The Council decision of 19 March 1998 establishing a public
register of Council documents provides that the General Secre-
tariat will report once the register has been in operation for six
months.

Now that the register has been operational since 1 January
1999, this report contains factual data concerning the first
half of 1999 and certain considerations in the light of
experience.

The public register, accessible on the Internet (http://ue.eu.int)
contains references to non-classified Council documents
known as STs. Documents marked ‘restreint’ (restricted), ‘confi-
dentiel’ (confidential) and ‘secret’ are accordingly excluded. In
addition, the register includes only definitive documents, and
so does not contain working texts marked SN, DS or ‘non-pa-
per’. Neither does it contain messages transmitted on the
‘Courtesy’ (COREU) network or by telex.

1. Factual data

1. Since its inception the public register has been visited
by 35 074 persons, who have made a total of 275
581 requests. Statistics on the use of the register are
set out in Annex I.

On 30 June 1999 the public register offered refer-
ences to 43 180 Council documents drafted since 1
January 1999, some 11 % of which were original
language versions, the remainder being translations.

As expected, the creation of the public register resulted
in a substantial increase in requests for documents
(see figures in Annex II).

Apart from requests for specific documents, which
may or may not have been identified by consulting
the register, there has been a marked increase in
requests for information in general on the work of the
Council and the activities of the Union.

XXVI.

Report on the operation
of the public register of
Council documents

(19 July 1999)

Doc. 9862/99
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Report on the operation
of the public register of
Council documents

(19 July 1999)

Daoc. 9862/99

2. Considerations and possible improvements
2.1. Agendas

The public register of Council documents has demonstrated its
efficiency and reliability in identifying Council documents;
other resources also offered on the Internet, such as the timetable
of Council meetings, likewise contribute to this objective.

However, experience has shown that the identification of
documents likely to be requested can be further improved,
thus avoiding bureaucratic overload of the system.

By way of example, some individuals are at present obliged
first of all to request access to the agendas for meetings of the
various Council bodies before going on to request access to
the relevant documents. This practice could be simplified if the
Council were to decide that the agendas should be published
in full on Internet.

Possible measure

— automatic publication on the Council website of the
agendas for meetings, at least those at ministerial level and
those of bodies involved in the preparation of the
Council’s legislative work (Coreper, Article 36 Committee,
Special Committee on Agriculture).

2.2. (Classified documents

To ensure that the register is exhaustive the Council could
authorise the General Secretariat likewise to publish references
to classified ST documents, providing that such publication
does not harm the Council’s interests.

Possible measure

— inclusion in the register of references to classified ST
documents, subject to guarantees safeguarding the Coun-
cil’s interests.
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2.3. Electronic access

The substantial increase in the number of applications has put
pressure on the administrative structures responsible for
conducting this policy within the General Secretariat.

To rationalise this activity, maximum benefit must be derived
from the possibilities offered by data processing.

Thus the register could in a first phase inform users that
documents already released to an applicant are in the public
domain. Subsequently the documents in question should be
consultable in full through the database.

The same arrangement would be suitable for giving access to
categories of documents which the Council might decide to
make systematically public after a certain period, such as a set
of documents preparatory to a legislative act.

Possible measures

— in an initial phase, state that documents already made
available to an applicant are in the public domain;

— in a second phase, make the content of documents
already released available to the public on the Internet;

— examine the possibility of making certain document cate-
gories systematically public on the Internet, particularly
those concerning the legislative process.

2.4. Requests for information

In line with applications for access to documents, the number
of requests for information about the work of the Council has
also been rising.

As this type of request cannot be met by simply releasing
documents, and as it sometimes requires laborious research,
the ability of the General Secretariat to respond to this genuine
need should be enhanced, though there should be a flexible

XXVI.

Report on the operation
of the public register of
Council documents

(19 July 1999)

Doc. 9862/99
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XXVI. framework for relations between the Council Secretariat and
Report on the operation the public in this type of situation.
of the public register of

Council documents
(19 July 1999) Possible measures

Doc. 9862/99 — creation within the General Secretariat of a public
information department working in close cooperation with
other departments of the General Secretariat involved in
information/communication activities;

— adoption by the Council of a code of conduct for the
processing by the General Secretariat of requests for infor-
mation by the public not covered by the scope of the rules
on access to documents.
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ANNEX | XXVI.
Report on the operation
STATISTICS ON CONSULTATION OF THE PUBLIC REGISTER of the public register of
OF COUNCIL DOCUMENTS SINCE 1 JANUARY 1999 Council documents
(19 July 1999)
1999 VISITS REQUESTS
JANUARY 4 984 41 176 Doc. 9862/99
FEBRUARY 4 901 39 794
MARCH 6212 45 795
APRIL 5677 43 167
MAY 6 239 50 109
JUNE 7 061 55 540
TOTAL 35 074 275 581
MONTHLY AVERAGE 5 845 45 930
ANNEX II

STATISTICS ON PUBLIC ACCESS TO DOCUMENTS OF THE
COUNCIL OF THE EUROPEAN UNION

1. Number of applications under Decision 93/731/EC

1997 1998 1999
first six months
282 338 385

2. Number of documents taken into account

1997 1998 1999
first six months
2 431 3984 2 546

3. Documents provided by the Council Secretariat in the first
stage

1997 1998 1999
first six months

1787 2 947 2161
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XXVI. 4. Number of confirmatory applications
Report on the operation
. . 1997 1998 1999
of the public register of o ) A
Council documents Irst siX montns
(19 July 1999) 37 36 17

Doc. 9862/99 5. Documents released by the Council following confirmatory

applications
1997 1998 1999
first six months
124 338 176

6. Document release rate for the entire procedure

1997 1998 1999
first six months

78.3 % 82.4 % 91.8 %
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COUNCIL DECISION XXVII.
of 6 December 1999 Council decision on the
on the improvement of information on the Council’s improvement of
legislative activities and the public register of Council information on the
documents Council’s legislative
(2000/23/EC) activities and the public

register of Council

THE COUNCIL OF THE EUROPEAN UNION, documents

(6 December 1999)
Having regard to its rules of procedure, and in particular
Article 8 thereof, OJ L9, 13.1.2000

Whereas:

(1) Openness is vital for democracy and accountability
within the European Union and information to the public
is one of the instruments to enhance such openness;

(2) Without prejudice to Council Decision 93/731/EC of 20
December 1993 on public access to Council docu-
ments (') and to the principles and limits governing the
right of access to documents to be adopted under
Article 255 of the Treaty establishing the European
Community:

— further efforts should be made to improve information
on the Council’s legislative activities as defined in
Article 6 of its rules of procedure,

— measures should be taken to enhance further the per-
formance of the public register of Council documents
accessible on the Internet (http:/ue.eu.int) since 1
January 1999,

— the Council’s internal procedures for public access to
its documents should be further rationalised by using
information technologies and avoiding excessive
bureaucracy,

("y O) L 340, 31.12.1993, p. 43.
Decision as amended by
Decision 96/705/EC, ECSC,
Euratom (O] L 325,
14.12.1996, p. 19).
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XXVII.

Council decision on the
improvement of
information on the
Council’s legislative
activities and the public
register of Council
documents

(6 December 1999)

OJL9, 13.1.2000

HAS DECIDED AS FOLLOWS:

Article 1

The General Secretariat of the Council shall make accessible to
the public a list of the items on the provisional agendas of
meetings of the Council and its preparatory bodies referring to
cases where the Council acts in its legislative capacity, as
defined in Article 6 of its rules of procedure.

This list shall include references to the documents considered
in respect of those items. It shall be available in advance of the
respective meeting and be updated in case of any changes.

Article 2

The public register of Council documents shall also include
references to the document number and the subject matter of
classified documents. No reference shall be made to the sub-
ject matter if disclosure of this information could undermine:

— the protection of the public interest (public security, inter-
national relations, monetary stability, court proceedings,
inspections and investigations);

— the protection of the individual and of privacy;
— the protection of commercial and industrial secrecy;
— the protection of the Community’s financial interests;

— the protection of confidentiality as requested by the natural
or legal person who supplied any of the information con-
tained in the document or as required by the legislation of
the Member State which supplied any of that information.

Article 3

As soon as the necessary technical preparations have been
made and at the latest by 1 July 2000, it shall be indicated in
the register which documents have already been released to
the public, and their content shall be made available on the
Internet.
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Article 4
This decision shall be published in the Official Journal.
It shall take effect as from 1 January 2000.
Done at Brussels, 6 December 1999.
For the Council

The President
T. HALONEN

XXVII.

Council decision on the
improvement of
information on the
Council’s legislative
activities and the public
register of Council
documents

(6 December 1999)

OJ L9, 13.1.2000
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TITLE |
COMMON PROVISIONS

Article 1 (ex Article A)

By this Treaty, the High Contracting Parties establish among
themselves a European Union, hereinafter called ‘the Union’.

This Treaty marks a new stage in the process of creating an
ever closer union among the peoples of Europe, in which
decisions are taken as openly as possible and as closely as
possible to the citizen.

The Union shall be founded on the European Communities,
supplemented by the policies and forms of cooperation estab-
lished by this Treaty. lts task shall be to organise, in a manner
demonstrating consistency and solidarity, relations between the
Member States and between their peoples.

Aokok

Section 2
The Council
Article 207 (ex Article 151)
3. The Council shall adopt its rules of procedure.

For the purpose of applying Article 255(3), the Council shall
elaborate in these rules the conditions under which the
public shall have access to Council documents. For the purpose
of this paragraph, the Council shall define the cases in which
it is to be regarded as acting in its legislative capacity, with a
view to allowing greater access to documents in those cases,
while at the same time preserving the effectiveness of its
decision-making process. In any event, when the Council acts
in its legislative capacity, the results of votes and explana-
tions of vote as well as statements in the minutes shall be
made public.

%k k

Provisions concerning
openness and
transparency in the
Amsterdam Treaty
(signed on 2 October
1997)

(OJ C 340, 10.11.1997)
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Provisions concerning
openness and
transparency in the
Amsterdam Treaty
(signed on 2 October
1997)

(OJ C 340, 10.11.1997)

Article 255 (ex Article 191a)

1. Any citizen of the Union, and any natural or legal person
residing or having its registered office in a Member State,
shall have a right of access to European Parliament, Coun-
cil and Commission documents, subject to the principles
and the conditions to be defined in accordance with para-
graphs 2 and 3.

2. General principles and limits on grounds of public or
private interest governing this right of access to documents
shall be determined by the Council, acting in accordance
with the procedure referred to in Article 251 within two
years of the entry into force of the Treaty of Amsterdam.

3. Each institution referred to above shall elaborate in its
own rules of procedure specific provisions regarding
access to its documents.

* kK

DECLARATIONS ADOPTED BY THE CONFERENCE

35. Declaration on article 191a(1) of the Treaty establishing
the European Community

The conference agrees that the principles and conditions
referred to in Article 191a(1) of the Treaty establishing the
European Community will allow a Member State to request the
Commission or the Council not to communicate to third parties
a document originating from that State without its prior agree-
ment.

39. Declaration on the quality of the drafting of Community
legislation

The conference notes that the quality of the drafting of
Community legislation is crucial if it is to be properly imple-
mented by the competent national authorities and better
understood by the public and in business circles. It recalls the
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conclusions on this subject reached by the Presidency of the
European Council in Edinburgh on 11 and 12 December 1992,
as well as the Council resolution on the quality of drafting of
Community legislation adopted on 8 June 1993 (O) C 166,
17.6.1993, p. 1).

The conference considers that the three institutions in-
volved in the procedure for adopting Community legisla-
tion, the European Parliament, the Council and the Com-
mission, should lay down guidelines on the quality of
drafting of the said legislation. It also stresses that Com-
munity legislation should be made more accessible and
welcomes in this regard the adoption and first implemen-
tation of an accelerated working method for official codi-
fication of legislative texts, established by the interinstitu-
tional agreement of 20 December 1994 (O] C 102,
4.4.1996, p. 2).

Therefore, the conference declares that the European
Parliament, the Council and the Commission ought to:

— establish by common accord guidelines for improving
the quality of the drafting of Community legislation
and follow those guidelines when considering pro-
posals for Community legislation or draft legislation,
taking the internal organisational measures they deem
necessary to ensure that these guidelines are properly
applied;

— make their best efforts to accelerate the codification
of legislative texts.

41. Declaration on the provisions relating to transparency,
access to documents and the fight against fraud

The conference considers that the European Parliament, the
Council and the Commission, when they act in pursuance of
the Treaty establishing the European Coal and Steel Communi-
ty and the Treaty establishing the European Atomic Energy

Provisions concerning
openness and
transparency in the
Amsterdam Treaty
(signed on 2 October
1997)

(OJ C 340, 10.11.1997)
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Provisions concerning
openness and
transparency in the
Amsterdam Treaty
(signed on 2 October
1997)

(OJ C 340, 10.11.1997)

Community, should draw guidance from the provisions relating
to transparency, access to documents and the fight against
fraud in force within the framework of the Treaty establishing
the European Community.
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COUNCIL REGULATION (EEC, Euratom)

No 354/83 of 1 February 1983 concerning the opening
to the public of the historical archives of the European
Economic Community and the European Atomic Energy
Community

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Eco-
nomic Community, and in particular Article 235 thereof,

Having regard to the Treaty establishing the European Atomic
Energy Community, and in particular Article 203 thereof,

Having regard to the proposal from the Commission (1),
Having regard to the opinion of the European Parliament (?),

Whereas, in carrying out their task, the institutions of the Euro-
pean Economic Community and the European Atomic Energy
Community have accumulated a vast collection of archives;
whereas these archives constitute the property of these Com-
munities, each of which has legal personality;

Whereas it is standard practice, both in Member States and in
international organisations, to make archives available to the
public after a number of years has passed; whereas common
rules concerning the opening to the public of the historical
archives of the European Communities should be laid down;

Whereas some of the documents and records emanating from
institutions of the European Economic Community and the
European Atomic Energy Community are held physically in the
archives of the Member States; whereas the Member States
apply different rules to determine when and on what conditions
their archives may be made available to the public; whereas
classified documents and records emanating from Community
institutions should be prevented from being released to the
public through national archives on terms less strict than those
provided for in this regulation;

I

Council Regulation

(EEC, Euratom)

No 354/83 concerning
the opening to the public
of the historical archives
of the European
Economic Community
and the European Atomic
Energy Community

(1 February 1983)

OJ L 43, 15.2.1983,
pp. 1-3

() O) C 132, 2.6.1981, p. 6.

(3 OJ C327,14.12.1981,
p. 45.



160

Part 1il: Provisions relating to archives

IR

Council Regulation

(EEC, Euratom)

No 354/83 concerning
the opening to the public
of the historical archives
of the European
Economic Community
and the European Atomic
Energy Community

(1 February 1983)

OJ L 43, 15.2.1983,
pp- 1-3

Whereas the processing and critical analysis of Community
archives is not only of value to historical research in general
but can at the same time facilitate the activities of bodies
involved in Community affairs and thereby contribute to the
better attainment of all the Communities’ objectives;

Whereas the Treaties have not provided for any specific
powers of action regarding the establishment of common rules
for this subject;

Whereas certain essential principles alone need to be deter-
mined, adoption of the requisite rules for the implementation,
at internal level, of such principles being left to each Com-
munity institution,

HAS ADOPTED THIS REGULATION:

Article 1

1. The institutions of the European Economic Community
and of the European Atomic Energy Community (here-
inafter referred to as ‘the institutions’) shall establish his-
torical archives and open them to the public on the terms
provided for by this regulation after the expiry of a period
of 30 vyears starting from the date of the creation of the
document or record. For the purposes of this regulation
the Economic and Social Committee and the Court of
Auditors shall be treated in the same way as the institu-
tions referred to in Article 4(1) of the Treaty establishing
the European Economic Community and Article 3(1) of
the Treaty establishing the European Atomic Energy
Community.

2. For the purposes of this regulation:

(@) ‘Community archives’ means all those documents and
records of whatever type and in whatever medium
which have originated in or been received by one of
the institutions or by their representatives or servants
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in the performance of their duties, which relate to the
activities of the European Economic Community
and/or the European Atomic Energy Community
(hereinafter referred to as ‘the European
Communities’);

(b) “historical archives’ consist of that part of the Com-
munity archives which has been selected, on the
terms laid down in Article 7 of this regulation, for per-
manent preservation.

3. All documents and records which were freely available
before the expiry of the period provided for in paragraph
1 shall remain accessible to the public without restriction.

4. After the expiry of the 30-year period provided for in para-
graph 1, access to the historical archives shall be given to
any person who applies for it and agrees to abide by
internal rules established for the purpose by each institution.

5. The historical archives shall be accessible in copy form.
However, the institutions may release the originals of the
documents or records if the user shows a special and duly
substantiated interest.

Article 2

This regulation shall not apply to files of the European Com-
munities’ staff or to documents and records containing infor-
mation on the private or professional life of individual persons.

Article 3

1. The public shall not have access to:

(a) documents and records that have been classified in
accordance with Article 10 of Council Regulation
No 3 of 31 July 1958 implementing Article 24 of the
Treaty establishing the European Atomic Energy Com-
munity (%), and have not been declassified;

I

Council Regulation

(EEC, Euratom)

No 354/83 concerning
the opening to the public
of the historical archives
of the European
Economic Community
and the European Atomic
Energy Community

(1 February 1983)

OJ L 43, 15.2.1983,
pp. 1-3

() O) 17, 6.10.1958, p. 406.
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Council Regulation

(EEC, Euratom)

No 354/83 concerning
the opening to the public
of the historical archives
of the European
Economic Community
and the European Atomic
Energy Community

(1 February 1983)

OJ 1L 43, 15.2.1983,
pp.- 1-3

{(b) contracts submitted to or concluded by the Euratom
Supply Agency pursuant to Chapter VI of the Treaty
establishing the European Atomic Energy Community;

(¢) documents and records of cases submitted for
judgment to the Court of Justice of the European
Communities.

The public shall not have access to documents and
records which, according to the rules and practice of each
institution, are graded confidential or higher, unless they
have been declassified in accordance with Article 5.

Article 4

Documents and records which, when brought to the
notice of an institution, are covered by the obligation of
professional or business secrecy shall not be released to
the public after the 30-year period unless the institution
which has notice of the document or record has previously
informed the person or undertaking concerned of his in-
tention to release them to the public and that person or
undertaking does not object within a period to be laid
down in the rules of application referred to in Article 9.

Paragraph 1 shall apply also to documents and records
drawn up by an institution and comprising information
covered by professional or business secrecy.

Article 5

For the sake of compliance with the 30-year rule
provided for in Article 1(1), each institution shall in good
time, and not later than the 25th year following the date
of the creation of a document or record, examine all
documents and records graded confidential or higher in
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order to decide whether or not to declassify them.
Documents and records not declassified at the first such
examination shall be re-examined periodically and at
least every five years.

2. As regards documents and records received from a Mem-
ber State or from another institution, the institutions shall
abide by the classification established by the originator.
However, in order to ensure the broadest possible access
to Community archives, the institutions and the Member
States may agree on procedures for the declassification,
according to criteria adopted by common agreement, of
documents and records.

Article 6

1. Member States shall refrain from releasing to the public,
on terms less strict than those laid down in Articles 1 to 5,
documents and records, emanating from institutions and
physically held in their public archives, which have been
classified and have not been declassified.

2. Paragraph 1 shall also apply to such documents and
records of the Member States which reproduce in full or in
part the content of the documents referred to in that para-
graph.

Article 7

Each institution shall transfer to the historical archives all
documents and records contained in their current archives no
later than 15 years after their date of creation. According to the
criteria laid down by each institution pursuant to Article 9,
there shall be an initial sorting process with the purpose of
separating documents and records that are to be preserved
from those that have no administrative or historical value.

I

Council Regulation

(EEC, Euratom)

No 354/83 concerning
the opening to the public
of the historical archives
of the European
Economic Community
and the European Atomic
Energy Community

(1 February 1983)

OJ L 43, 15.2.1983,
pp. 1-3
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1 Article 8

Council Regulation

(EEC, Euratom) 1. Each institution may hold its historical archives in what-
No 354/83 concerning ever place it considers most appropriate.

the opening to the public

of the historical archives 2. Each institution shall, on request, supply the Member
of the European States and the other institutions to the extent that the
Economic Community Member State concerned is not the one in which the insti-
and the European Atomic tution is situated or the institutions concerned are not situ-
Energy Community ated in the same Member State, with a complete set of
(1 February 1983) microform copies of its historical archives, insofar as

public access to them is available under this regulation.
Oj L 43, 15.2.1983,
pp. 1-3
Article 9

Each institution may adopt, at internal level, detailed rules for
the application of this regulation.

This regulation shall be binding in its entirety and directly
applicable in all Member States.

Done at Brussels, 1 February 1983.
For the Council

The President
O. SCHLECHT
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COMMISSION DECISION No 359/83/ECSC of 8 February il
1983 concerning the opening to the public of the historical Commission Decision No
archives of the European Coal and Steel Community 359/83/ECSC concerning

the opening to the public
of the historical archives

of the European Coal and
Steel Community

THE COMMISSION OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Coal and (8 February 1983)
Steel Community, and in particular the first paragraph of
Article 95 thereof, OJ L 43, 15.2.1983,

pp- 14 and 15

Having regard to the opinion of the Consultative Committee,

Having regard to the opinion of the European Parliament ('),

Having regard to the assent given unanimously by the Council,

Whereas, in carrying out its tasks, the European Coal and Steel
Community has accumulated a vast collection of archives
emanating from its institutions; whereas these archives constitute
the property of the Community, which has legal personality;

Whereas some of the documents and records produced by the
Community are held physically in the archives of the Member
States; whereas the Member States apply different rules to
determine when and on what conditions their archives may be
made available to the public;

Whereas it is standard practice both in Member States and in
international organisations to make archives available to the
public after a number of years;

Whereas the processing and critical analysis of Community

documents and records would not only be of value to histo-

rical research in general but would also provide guidance and

assistance for the parties concerned in Community affairs and

thereby contribute to the attainment of the Community’s

objectives; whereas, if the Community’s objectives are to be

attained, there should be common rules governing the opening ) O C 327, 14.12.1981,
of the Community’s historical archives to the public; p. 45.
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Commission Decision No
359/83/ECSC concerning
the opening to the public
of the historical archives

of the European Coal and
Steel Community

(8 February 1983)

OJ L 43, 15.2.1983,
pp. 14 and 15

Whereas classified documents and records emanating from
Community institutions should be prevented from being
released to the public through national archives on terms less
strict than those provided for in this decision;

Whereas the general principles alone need to be determined,
adoption of the requisite implementing rules, at internal level,
being left to each institution,

HAS ADOPTED THIS DECISION:

Article 1

1. The institutions of the European Coal and Steel Com-
munity shall establish historical archives and open them to
the public on the terms laid down by this decision after
the expiry of a period of 30 years starting from the date of
the creation of the document or record. For the purposes
of this decision, the Consultative Committee and the Court
of Auditors shall be treated in the same way as the institu-
tions referred to in Article 7 of the Treaty.

2. For the purposes of this decision:

(a) ‘Community archives’ means all those documents and
records of whatever type and in whatever medium
which have originated in or been received by one of
the institutions or by their representatives or servants
in the performance of their duties, which relate to the
activities of the European Coal and Steel Community;

(b) the ‘historical archives’ consist of that part of the
Community archives which has been selected, on the
terms laid down in Article 7 of this decision, for
permanent preservation.

3. All documents and records which were freely accessible
before the expiry of the period provided for in paragraph
1 shall remain accessible to the public without restriction.
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4. After expiry of the period provided for in paragraph 1,
access to the historical archives shall be given to any
person who applies for it and agrees to abide by internal
rules established for the purpose by each institution.

5. The historical archives shall be accessible in copy form.
However, the institutions may release the originals of the
documents or records if the user shows a special and duly
substantiated interest.

Article 2

This decision does not apply to files concerning the Com-
munity’s staff or to documents and records containing informa-
tion on the private or professional life of individual persons.

Article 3

1. The public shall not have access to documents and
records of cases submitted for judgment to the Court of
Justice of the European Communities.

2. The public shall not have access to documents and
records which, according to the rules and practice of each
institution, are graded confidential or higher, unless they
have been declassified in accordance with Article 5.

Article 4

1. Documents and records which, when brought to the
notice of an institution, are covered by the obligation of
professional or business secrecy shall not be released to the
public after the 30-year period unless the institution which
has notice of the document or record has previously
informed the person or undertaking concerned of his inten-
tion to release them to the public and that person or

1.

Commission Decision No
359/83/ECSC concerning
the opening to the public
of the historical archives

of the European Coal and
Steel Community

(8 February 1983)

OJ L 43, 15.2.1983,
pp- 14 and 15
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1.

Commission Decision No
359/83/ECSC concerning
the opening to the public
of the historical archives

of the European Coal and
Steel Community

(8 February 1983)

OJ L 43, 15.2.1983,
pp. 14 and 15

undertaking does not object within a period to be laid down
in the rules of application referred to in Article 9.

Paragraph 1 shall apply also to documents and records
drawn up by an institution and comprising information
covered by professional or business secrecy.

Article 5

For the sake of compliance with the 30-year rule pro-
vided for in Article 1(1), each institution shall in good
time, and no later than the 25th year following the date
of the creation of a document or record, examine all
documents and records graded confidential or higher
and decide whether or not to declassify them. Docu-
ments and records not declassified at the first such
examination shall be re-examined periodically, and at
least every five years.

As regards documents and records received from a Mem-
ber State or from another institution, the institutions shall
abide by the classification established by the originator.
However, in order to ensure the broadest possible access
to Community archives, the institutions and the Member
States may lay down procedures whereby documents and
records may be declassified according to criteria adopted
by common agreement.

Article 6

Member States shall refrain from releasing to the public,
on terms less strict than those laid down in Articles 1 to 5,
documents and records, emanating from institutions and
physically held in their public archives, which have been
classified and have not been declassified.
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2. Paragraph 1 shall also apply to such documents and records
of the Member States which reproduce in full or in part the
content of the documents referred to in that paragraph.

Article 7

Each institution shall transfer to the historical archives all
documents and records contained in their current archives no
later than 15 years after their date of creation. According to the
criteria laid down by each institution pursuant to Article 9,
there shall be an initial sorting process with the purpose of
separating documents and records that are to be preserved
from those that have no administrative or historical value.

Article 8

1. Each institution may deposit its historical archives in what-
ever place it considers most appropriate.

2. Each institution shall, on request, supply the Member
States and the other institutions, to the extent that the
Member State concerned is not the one in which the insti-
tution is situated or that the institutions concerned are not
situated in the same Member State, with a complete set of
microform copies of its historical archives, insofar as
public access to them is available under this decision.

Article 9

Each institution may adopt detailed rules for the internal
implementation of this decision.

This decision shall be binding in its entirety and directly appli-
cable in all Member States.

Done at Strasbourg, 8 February 1983.

For the Commission
The President
Gaston THORN

1L
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pp. 14 and 15
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Decision No 682/96 of
the Secretary-General of
the Council concerning
the opening to the public
of the historical archives
of the Council

(16 July 1996)

Doc. SN 3704/96

(") OJ L 43,15.2.1983, p. 1-3.

(% OJ L 43, 15.2.1983,
pp. 14-15.

DECISION No 682/96 of the Secretary-General of
the Council concerning the opening to the public
of the historical archives of the Council

THE SECRETARY-GENERAL OF THE COUNCIL OF THE
EUROPEAN UNION,

Having regard to Council Regulation (EEC, Euratom)
No 354/83 of 1 February 1983 (') concerning the opening to
the public of the historical archives of the European Economic
Community and the European Atomic Energy Community, and
in particular Article 9 thereof,

Having regard to Commission Decision No 359/83/ECSC of 8
February 1983 (?) concerning the opening to the public of the
historical archives of the European Coal and Steel Community,
and in particular Article 9 thereof,

Having regard to the Council’s rules of procedure, and in
particular the second subparagraph of Article 21(2) thereof,

Whereas rules should be adopted laying down the conditions
under which consultation of the historical archives of the
Council of the European Union is authorised,

HAS ADOPTED THIS DECISION:

Article 1
The historical archives of the European Economic Community,
European Atomic Energy Community and European Coal and
Steel Community may be consulted in accordance with the
following rules:
‘Rules of procedure for consulting the historical archives

Article 1

The historical archives consulting room shall be open to the
public on working days between the hours of 09.00 and 16.30.
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Article 2

The director responsible, empowered by the Secretary-General,
and the archivist, empowered by the director responsible, may,
if need be, order part or all of the consulting room to be
closed, or place any other restriction on service during open-
ing hours. The archivist may also open other rooms at times
which he shall determine.

Article 3

Visitors shall have access exclusively to the rooms designated
by the archivist.

Article 4

On each visit, visitors shall report to the official in charge and
fill out a form, giving their name, address and the reasons for
their research.

Article 5

No objects which the archivist considers may damage docu-
ments or be disruptive shall be allowed into the archives.

Article 6

(a) Requests for documents shall be made to the official in
charge of the consulting room or to any other official
appointed for that purpose.

(b) Visitors shall fill out the appropriate request form for
documents. No more than three catalogue items may be
requested on the same form.

(c) The official in charge of the consulting room may limit the
number of documents which visitors may consult at any

one time.

(d) There shall be no charge for consulting documents.
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Article 7

Visitors must obtain the agreement of the official in charge of
the consulting room or of any other official appointed for that
purpose in order to copy documents on to paper or on to a
portable computer.

Article 8

(@) Requests for copies shall be made in writing on the
appropriate application forms to the official in charge of
the consulting room or to any other official appointed for
that purpose.

(b) The official in charge of the consulting room shall deter-
mine the number of copies authorised per day.

{c) The official in charge, or any other official appointed by
him, may refuse to make copies of certain documents if he
considers this to be precluded by the condition or nature
of the documents.

Article 9

(@) Documents and copies must be requested no later than
half an hour before closing time.

(b) No documents or copies will be issued between 12.00
and 14.00.

Article 10

(@) Visitors must exercise the utmost care when handling the
documents consulted.

(b) As soon as they have been consulted, documents provid-
ed must be returned in the same condition and order in
which they were received.

(c) Similarly, documents which may be consulted freely in the
room must be put back, as soon as they have been con-
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sulted, in the same condition and order in which they
were found.

Article 11
(a) Visitors may apply to the archivist to arrange for archive
documents stored elsewhere to be transferred to central

archives for consultation in the consulting room.

(b) The archivist shall inform visitors as soon as possible
whether their request can be met.

Article 12
Access may be refused to visitors who do not observe these

rules and/or the instructions given in the interests of order and
safety by or on behalf of the archivist.

Article 13

A copy of these rules shall be displayed at the entrance to the
consulting room.’

Article 2
This decision shall take effect on 1 August 1996.

Done at Brussels, 16 July 1996.

The Secretary-General
Jurgen TRUMPF
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