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FOREWORD

On 1 July 1987 the first major reform of the Treaty of Rome, the so-called
Single European act, entered into force.

Over the last two years the press, legal and eccnomic reviews and a number
of monographs have discussed the matter at length, on account of the import-
ance the new regulatory framework may have in the construction of a Europe
without frontiers.

In this context it would also have seemed logical for the specialized
media to analyse the effects that the reform of the Treaty will have on the
agri-foodstuffs sector, in which the CAP has been established - until now
the Community's only truly common policy. However, such analysis has been
less frequent than one might have hoped.

This study, prepared by the Agriculture, Fisheries and Food Division of
the Buropean Parliament's Directorate-General of Research, does not claim to
offer anything other than an initial analysis of this problem. While we
are conscious that many data which time will enable us to incorporate in
future studies are at present lacking, the need to be aware of the conse-
quences that the consolidation of an internal market in the agri-foodstuffs
sector may have on Member States' economies amply justifies the publication
of this study. The need to monitor the sectoral evolution of the construct-
ion of the large European market of 1992 in the rural world transcends the
purely informative level, to become a key element in its future, a variable
which, together with the difficult process of adjustment which the CAP is
undergoing, outlines the context in which Community agriculture will have
to develop in the year 2000.

Luxembourg, June 1989,



1. INTI0DUCTION

In June 1985 the European Council Summit in Milan adopted the well known
White Paper from the Commission on Completing the Internal Market. By doing
s0 it not cnly approved the programme set out therein, which contained around
300 proposals for harmonization of legislations to be adopted by the Council
in the run-up to 1992, but also defined its means of implementation and iden-
tified priority areas.

Execution of the proposals set forth in the White Paper acquired a solid
basis on which to develop, with the extension of the procedure of vote by a
qualified majority to practically two thirds of the proposals. This once
again confirmed the evolutionary nature of Community Law and its capacity to
adapt to changing economic circumstances.

The new Article 8 A of the EEC Treaty (Article 13 of the Single Act) for-
mglly estabiishes the objective of the internal market as "an area without
internal frontiers in which the free movement of goods, persons, services
and capital is ensured..." It also sets a time limit for completion of the
process of creating this large single market, at 31 December 1992, although
setting that date does not create an automatic legal effect, as is recalled
in a Declaration contained in the Final Act.

On that date the desire of the founding fathers set forth in the Treaty of
Rome will become a reality, albeit after more than 20 years' delay. And we
shall then see an end to the surprising paradox whereby we have a Common
Agricaltural Policy (CAP) that has long since reached the age of majority,
without having completed a Common Market in agricultural produce which is
its concomitant.

2. THE COMMON AGRICULTURAL POLICY AND THE INTERNAL MARKET IN AGRI-FQODSTUFFS

At first sight, however, it might seem contradictory to maintain an Agri-
cultural Policy characterized by its high level of intervention (in prices
and quantities), while establishing a manifestly liberal internal market. No
such contradiction existed at legal level from the moment the Treaty of Rome
instituted an "Economic Community" with common policies, rather than a
simple free trade zone, at which time the Community organs singled out agri-
culture, in view of its special economic and social characteristics, for
special treatment which would give rise to the GiP, as was also the case with
coel and steel (the ECSC) and with the nuclear industry (EURATOM). Thus,
Article 38 of the Treaty of Rome lays down that "... the common market shall
extend to agriculture and trade in agriealtural products (paragraph 1)
and that "the operation . and development of the common market for agri-
cultural products must be accompanied by the establishment of a common
agricultural policy among the Member States" (paragraph 4).

Against this background, the internal market in agri-foodstuffs constit-
utes the same material basis on which the CaP developed. And that policy,
apart from the fact that it is virtually the only policy genuinely estab—
lished at Community level, includes among its fundamental principles the
achievement of unity of the market and the application of Community
preference.
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On the basis of these principles, the C4P has not only not impeded intra-
Community trade, but has in fact developed it far beyond expectations. Table
I shows us the continuous growth over the last 30 years in imports of agri-
foodstuffs between Member States of the Community. In 1984, with imports of
agri-foodstuffs running at ECU 116,000 million, 49.7% of the total consisted
of imports within the EEC Ten (Table I). In 1985, with a total volume of
trade amounting to more than ECU 123.3 thousand million, intra-Community
trade among the EEC Ten accounted for 52.3%. In 1986, despite the restric-
tive clauses on trade contained in their Treaties of Accession, enlargement
of the Community to include Spain and Portugal led to a substaential increase
(by almost 5 percentage points) in intra=-Community trade, which now accounted
for 57% of all agri-foodstuffs imports. In 1987 the previous year's trends
were maintained and consolidated. One might single out the spectacular in-
crease in intra-Community imports in Portugal that year, which grew by no
less than 114, though the same period saw a slow in the sharp increase re-
corded the previous year in Spain.



TABLE I
DEGREE OF COMMUNITY PREFERENCE:

INTRA~-COMMUNITY IMPORTS OF AGRICULTURAL AND FOOD PRODUCTS (IN %)

% OF TOTAL VOLUME OF EEC VALUE IN MILLIONS OF ECU
|AGRI-FOODSTUFFS IMPORTS
MEMBER 1958| 1979 1984 | 1985 | 1986 | 1987 | INTRA=-COMMUNI TY TOTAL
STATES AGRI-FOODSTUFFS | AGRI-FOODSTUFFS
IMPORTS 1987 IMPORTS 1987
GERMANY 20 | 48.4 ] 5047 | 52.7 | 57.9 | 606 16,961 27,972
FRANCE 5 | 4369 51el | 5345 | 5944 | 60.8 10,881 17,880
ITALY 11 | 46.2( 5345 | 5643 | 6147 [ 623 12,511 20,057
NETHERLANDS 14 | 42.0| 47.6 | 5049 | 53.5 | 5745 8,022 13,930
BELG./LUX, | 28 | 66.3 | 67.6 |70.0 | 71.6 | 72.1 6,893 9, 550
U.K, — | 38,1 49.4 | 51.6 | 5146 | 5440 10,190 18,870
IRELAND — | 69.7 | 67.0 [6745 | 791 | 7846 1,297 1,649
GREEGE —— 2702 64.7 65.5 71.2 72.5 1,761 2,427
PORTUGAL — — {10s2 |1743 | 245 | 3547 720 2,016
TOTAL EEC |14 | 46.0| 4947 152¢3 | 57.0 | 58.9 72,846 123,678
EEC| EEC=~-10 EEC - 12
-6
50,0 5247
EEC - 12

SOURCE: annual reports "The Situation of Agriculture in the Community".
Own compilation.



Although it is true that the degree of Community preference is already a
far cry from the 14, with which it began in 1958, it nevertheless varies from
country to country on account of the structural characteristics of each
individual agri-foodstuffs sector, and also depending on how long each coun=—
try has been a member of the EEC and on the level of existing trade barriers.
As is to be expected, Spain and Portugal, which acceded most recently, have
the lowes?t percentages of Community preference, but the sharp increase recor-
ded in scarcely two years (13 percentage points for Spain and 18 in the case
of Portugal) augur well for a speed-up in import substitution, despite the
conditions imposed by the transitional period and the trade agreements signed
with the United States concerning grain. Next comes Denmark, with a lower
rate of Community participation (45%), possibly attributable to its geograph-
ical situation, the relatively short time that has passed since its accession,
and to the fact that it possesses one of the most highly developed agri=food=-
stuffs complexes in Burope. This last .reason is also applicable in the case of
the Netherlands (57%). The limited development in the United Kingdom - scarce-
ly 17 points in 10 years -~ may be explained by the specific nature of its
agriculture, and by the maintenance of its traditional trade links with the
Commonwealth countries.

A special case is that of Ireland, heading the list of the EEC-12 with 79%
of Community imports. The strong productive specialization of its agriculture,
together with the weakness of its structures, may account for this phenomenon,
and for the high level reached by Greece (72%) in the few years it has been
a member of the Community, whereas in 1979 it was achieving less than 30%.
Portugal, too, seems to be following an identical path for the same reasons,
having achieved 35% of Community imports, where two years ago it barely
reached 17%. These data confirm the need to strengthen economic and social
cohesion, with a view to offsetting the worsening trade imbalances which
will very probably result from completion of the internal market.

3. THE IMPORTANCE OF THE EUROPEAN AGRI-FOODSTUFFS SYSTEM

The socio-economic and regional importance of the agri-foodstuffs system
cannot be overlooked, even for a post-industrial society such as Europe's.

The Community of Twelve currently has a population of 322 million, that
is, 322 million potential buyers, which makes it the largest consumer market
in the world. The agri-foodstuffs system constitutes the main job-creation
and value-zdded sector in the Community. It contributes approximately 107
to Community GDP, of which only 3.5% derives from the primary sector proper.
The Community's utilized agricultural area amounts to 129 million hectares,
52.3% of which are located in less-favoured areas. There are 23,750 food
processing enterprises with more than 25 employees and 8.9 million farms,
with an average area of 8,9 hectares. The agri~foodstuffs system accounts
for 20% of total Community employment, approximately 25 million persons,

4 million of whom work in the food-manufacturing industry, 10 million in the
primary sector, 10 miliion in the distribution sector, and the rest in the
sectors supplying non-agricultural inputs necessary for the processing of
food. The primary sector alone at present accounts for 8.3% of the total
working population,

Moreover, the Community is the main world purchaser of agricultural pro-
ducts, with imports in 1987 to the tune of 58,7 thousand million dollars
(15% of total imports), and the second largest world exporter after the
United States, with 32.8 thousand million dollars (8.4% of total Community
exports). On the basis of provisional figures for 1987, it can be concluded
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that in that year the Community of Twelve accounted for 14.7% of world
agricultural exports and 25,3% of imports.

These data confirm the need for a thorough appreciation of the effects

that the development of the internal market may have on the agri-foodstuffs
sector.

4+ THE COMMUNITY AGRI-FOODSTUFFS SYSTEM AND THE INTERNAL MARKET

It is virtually impossible to evaluate the impact that completion of the
internal market will have on intra-Community trade in agricultural products
and foodstuffs. At present (1987) the most important categories are: fruit
and vegetables (16.6% of intra-Community agri-foodstuffs imports); meat and
meat~based preparations (13.5%); dairy products and eggs (11.7%); grains and
grain-based preparations (10.7%); and beverages and tobacco (10.4%) (Table
1I). The scope and volume of the planned harmonization measures relating to
health and plant health control, analyzed below, suggest that the effects
will be greater in the first three categories than in other products.

TABLE I1
INTRA-COMMUNITY IMPORTS OF
AGRICULTURAL PRODUCTS AND FOODSTIUFFS

(1987)

CATEGORY VALUE IN MILLIONS OF ECU %
Fruit and vegetables 12,064 16.6
Meat 9,852 13.5
Dairy products and eggs 8,534 11.7
Grains 757754 10,7
Beverages and tobacco 7,560 10,4
Raw materials 3,733 5.1
Fish 3,582 4e9
Coffee, teaz, cocoa P TNA 460
Live animgls 2,810 3.8
Animal feedingstuffs 2,698 3.7
Oils and fats 2,322 3.2
Other 9,002 12.4
TOTAL 72,846 100

Source: EUROSTAT. Group O Nimexe.



In forecasting the consequences of completion of the internal market, it
is particularly valuable to know the productivity and labour cost of the
various foodstuff subsectors, broken down by countries of the Community.
These data, for 1983 and 1984, are set out in Tables III and IV.

ae. Gross value added per person in employment compared by countries enables
us to note the profound differences in productivity that exist within the
Community. The Netherlands, Italy, Belgium and Denmark exceed ECU 30,000 per
person in employment, closely followed by a second group of countries at
around ECU 27,000: France, Germany, the United Kingdom and Luxembourg. A long
way behind, at between ECU 16,000 and ECU 21,000, and in each case below the
Community average, come the Mediterranean countries, such as Spain and Greece,
to which we should also add Ireland.

However, sizeable differences can be observed by subsectors, although
broadly speaking the previous pattern is repeated: Italy is the country with
the highest Gross Value Added per person in employment in five subsectors
(meat, bread, chocolate, animal feedingstuffs and beverages), and comes second
in two others. The United Kingdom is the country with the highest productivity
index in three subsectors (milling, alcohol products and brewing), and comes
second in four others. Denmark is the most productive country in three sub-
sectors (dairy products, starches, and other foodstuffs) and second in two
others. The Netherlands has the highest GVA per person in employment in two
subsectors (oils and fats, and preserved fish), and occupies second place in
four others. Belgium holds first place in two subsectors (sugar, and preserved
fruit and vegetables) and is second in three others. France is the best placed
country in two subsectors (pasta products and the wine sector); and Spain
occupies first place in one subsector (tobacco) and second place in two others.
At the same time, Greece has the lowest GVA per person in employment in the
Community in nine subsectors and the second lowest in two others; Spain is the
country with the lowest productivity index in three subsectors {preserved
fruit and vegetables, milling, and preserved fish) and the lowest but one in
five others; and Italy comes last in the pasta products subsector, precisely
because of its prominence and dispersion in tha' country, and last but one in
three others,

These data reveal in all their harshness the pronounced economic inequali-
ties that continue to exist twenty years after the creation of the Common
Market. Two major areas are revealed in the Community's geography: the States
of North-Western Europe have the highest productivity indices, joined by
Italy in some subsectors, with indices often at least double those of the
Mediterranean countries, Spain and particularly Greesce.

The differential between the GVA of the highest placed country and that of
the country ranking last, measured by its quotient, shows us the degree of
cohesion in each subsector. Only in the pasta products subsector can we con=-
clude that there are scarcely any differences between the industrial struc-
tures (with an index of 1.2). Elsewhere, the quotients generally range from
1.9 to 2.4: animal feedingstuffs 1.9, prepared meat products 2.05, starches
2.1, bread, dairy products and preserved fruit 2.2, and chocolate 2.4. The
differences soar, tripling or more, in the case of oils and fats (2.8) and
sugar (3.6).

Various factors may account for these divergences. Clearly, more efficient
industrial structures, consistent with the prodiuctive specialization that one
might logically hope for in the Community, explain the majority of these cases.
In others, however, one cannot disregard an external factor such as the system
of trade preferences in force in the Community, which, combined with an effi-
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cient port infrastiructure, enables the industries of countries without their
own raw materials, or with higher production costs, to become leaders in the
Community. This is especially apparent in the sectors of oils, cocoe and
chocolate, milling products, tobacco and preserved fruit.

b. This situation, which generally favours the countries of Northern Bu-
rope, is in any case somewhat compensated for by much lower labour costs in
the less developed countries, substantially below the Community average
(ECU 17,500). As can be seen from the Tables below, the countries with gene-
rally higher productivity are also those with the highest labour costs. The
only exception to this rule is the United Kingdom, which has an intermediate
GVA per person in employment index (BCU 27,400), together with one of the
lowest labour cost indices (BCU 13,900). The least competitive countries in
this respect are the Netherlands (ECU 22,100), Germany (ECU 20,000) and Den-
mark (ECU 19,900). These three countries share the highest costs in all the
subsectors (except in two cases: brewing, and other foodstuffs): Germany has
the most costly workforce in eight subsectors, the Netherlands in five, and
Denmark in two. At the other extreme, Portugal (with an average of ECU 3,600)
and Spain (ECU 9,200) are the Member States with the lowest costs.

From these data we can draw various conclusions: 1) firstly, that the impact
of completion of the internal market may vary considerably among the countries
and regions of the Community; 2) secondly, that, leaving aside the probable
incidence of other factors, such as economic cperators' and national Adminis-
trations'! capacity to respond, it will be the most efficient industrial struc-
tures that derive most benefit from completion of the internal market; 3) that
at the present time, when the need to modernize the industrial fabric is based
on meking operations more capital-intensive, the lower labour costs in some
countries cannot offset their shortfalls in productivity at a global competitive
level, and can only serve to delay the foreseeable expulsion of lgbour from
many subsectors in the medium term; 4) that completion of the internal market
mast be accompanied by a strengthening of economic and social cohasion to favoar
the weakest agro-industrial structures of the Community, to enable them to
survive in the new competitive climate and to prevent an increase in unemploy-
ment in the less-developed areas, which already have the highest rates;

5) that the agri-foodstuffs SMEs, whose basic purpose is to process local pro-
duction, provide the backbone for the socio-economic life of extensive depressed
areas of the Community that already have serious problems of depopulation and
that, if they are to continue this catalytic role in a climate of free compe-
tition, they need a specific policy of support by the Community, based on
quality and promotion of marks of origin, to enhance the value of their products;
and 6) that the construction of the single market requires, in turn, a gradual
deepening of the social dimension to ensure that, concurrently with the foster-
ing of productive specialization at Community level, social guarantees and
rights will be increased in the least-~developed countries.
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5. NEW FORMS OF NATIONAL PRUTECTIONISM

The unquestionable development of Community trade to which we have already
referred does not however mean that the objective of a Common Agricultural
Market has already been achieved. Green Europe is still a long way from
being a reality.

As has been pointed out, the Buropean internal market can be viewed from
two differing standpoints.

For some, who accord particular emphasis to the progress made at the legal
level since the signing of the Treaty of Rome, the common market and the free
circulation of goods are unquestionable facts, and at the same time unprecedented
successes as trade measures. The completion of a customs union, with the abol-
ition of tariffs between Member States, the ban on quotas, domestic trade
monopolies and discriminatory internal taxes, together with the adoption of
the common customs tariff, are just a few examples to support this thesis,

And the positive trend in intra-Community trade since the establishment of the
Community also confirms this view: from ECU 22 thousand million in 1958 (334
of total trade transactions), the figure rose to ECU 487 thousand million in
1987 (58% of total trade).

To these successes must be added, with regard to agricultural products, the
very existence of the CAP, an example of economic policy cooperation developed
to an extent unparalleled in other spheres.

For others, on the other hand, the internal market is simply a legal fiction,
or, at best, an objective attained only partially in the area of dismantling
tariffs. And in support of their argument they point to the countless forms of
neo-protectionism to which Member States have recourse daily in order to impede
agriaultural or industrial trade, always in the name of the most laudable
principles, such as the defence of product quality, consumer health protec-
tion, preservation of the environment, public order, etc. It is clear that,
if we are to judge by the number of proceedings for contraventions of
the free circulation of goods that the Commission has brought in recent years,
physical, administrative, tax and especially technical barriers (the latter
accounting for 80% of the total) are a generalized phenomenon in all Member
States, despite their slow reduction after the entry into force of the Single
Act.

While it is true that in certain cases it may encourage Community actions
(for example, in the iron and steel industry or in control of domestic aid),
a period of economic recession and high unemployment such as the present
generally leads to greater temptations to renationalize common policies, es-
pecially the CaP, and gives a boost to protectionist measures. It is clear that
the ever-fertile imagination of governments has bestirred itself to an unpre-
cedented extent in recent years with a view to protecting its productive
sectors and employment. Strict procedures for type approval, complex rules for
labelling, excessively detailed import documents, meticulous and improper
frontier controls, disproportionate customs sanctions, discrepancies in tax
treatment, financial aids to sectors or enterprises, cutting back on customs
posts - these are some examples of the protectionist paraphernalia - difficult
to pin down on a purely legal basis - to which States have recourse on a daily
basis, particularly those most developed commercially and technically. For
this reason, it is not surprising that harmonization of legislations has
traditionally been the least developed aspect of the CiaF, compared to struc-
tural measures and, especially, the markets and prices policy.



6. CONSEQUENCES OF THE LACK OF 4 COMMON AGRICULTURAL MARKET

This long series of trade obstacles converts the common agri-foodstuffs market
into a simple sum of twelve fragmented markets, and renders it incapable of
competing effectively with its North American rival, which, furthermore, through
ite powerful multinationals, already controls an important share of that market
from within.

With the exception of Unilever and Nestlé, the ten largest agri-foodstuffs
groups in the Community are North American, and, with their subsidiaries, cover
all the Member States. In contrast, 44k of the 46 major Buropean enterprises
in the sector have a presence in only one country apart from their own. Only
10% of these enterprises market their products in at least four countries of the
Community. Against this background, the removal of existing non-tariff barriers
is a gine qua non if the necessary restructuring of the Community's agri-foodstuffs
industry is to go ghead.

Much the same can be said of food distribution, when we note the high degree
of concentration in favour of multinationals that in general have no direct link
with the productive sector of the countries in which they are established. At
present, 105 of the distribution enterprises in the highly industrialized coun-
tries handle 83% of the volume of btusiness in France, 79% in Belgium, 78, in
the United Kingdom, 66#% in Spain, 65% in the United States, 57% in Switzerland,
55% in Germany and 51% in Italy.

This extraordinary concentration obviously brings with it a deterioration in
conditions of trade, which are fixed at low levels by producers and industria-
lists, in favour of the large groups which are, in turn, very often used as
channels through which to introduce untried, highly standardized and competitive
products on to the markets, which, while it is not a wholly bad thing, may in
some cases displace local products regardless of their quality, and irretrievably
harm the economy of the least-favoured rural areas. In these circumstances, an
opening up of the markets is the only way forward for the small producers,
organized into cooperatives, or for the foodstuffs SMEs, so that, with an ade-
quate Community framework that gives preference to quality products, protects
marks of origin and regulates interprofessional agreements, they can reach new
markets with their products.

It should be pointed out, however, that some restrictions on trade in agri-~
foodstuffs are firmly entrenched in national administrations, particularly those
relating to packaging and labelling (31% of the total), and specific restrictions
on imports (29.5# of the total). These are followed by regulations on content
and description (18%), restrictions on ingredients (15%) and tax discriminat-
ions (6.5p).

Examples of governments'! fertile imsgination can be cited ad infinitum. In
some States there is still a requirement to submit at the frontier a certificate
snowing that the foodstufis being brought in are not irradiated. another Member
State has prokibited the import of sausages not made exclusively from meat.
Another State has adduced the existence in certain dairy products of bacteria
capable of causing meningitis as a reason for banning imports. In another case,
year in year out, from October to January, one State declared that turkeys
from neighbouring States were diseased, despite which it invariably deemed them
healthy again the following February, once Christmas was over. To give a further
example, in one State harvested apples could be treated with a preparation
based on ethoxyquin, a product prohibited in the neighbouring countries, while
the latter countries authorized treatment based on diphenylamine, which was
prohibited in the former country. Lastly, another State banned the use of a




-15 =

certain non-nutritional sweetener, which prevented the development of the diet
soft drinks industry. These examples would be worthy of inclusion in a dictionary
of the absurd, were it not for the fact that unfortunately they also entail

an economic cost that is difficult to calculate.

In this regard, in recent months various studies have appeared on the "cost
of the non-Europe'". The costs resulting from delays at customs posts are reckoned
at between ECU U.4 and 0.8 thousand million. The cost of administrative formal-
ities at frontiers is estimated at between ECU 8./ and 9.3 thousand million,
that is, 1.8 - 1.9% of total intra-Community trade (see Table V). A report pre-
sented to the European Parliament by the parliamentarian Sir Fred Catherwood
sets the minimum cost of the "non-Europe" at ECU 120 thousand million, of which
ECU 12 thousand million represent losses resulting from frontier controls within
the Community and around ECU 50 thousand million, the cost of obstacles arising
from disparities between national regulations.

Another recent study presented by the Commission and directed by Mr. Paolo
Cecchini, on the economic effects of the completion of the internal market,
estimates the benefits deriving from its completion, even when restricted to
the seven Member States covered by the study, at around ECU 216 thousand million
(5.3% of GNP), As regards only the agri-foodstuffs industry, the financial costs
of non~tariff barriers are estimated at between ECU 500 million and a thousand
million, that is, 1 - 2% of those enterprises' volume of trade, or 2 - 3% of the
GVA of a sector that is of great importance from the production and employment
standpoints. This is only as regards direct costs. There is also a whole series
of indirect benefits to the Community's industrial and trade structures, that
are difficult to quantify.

TABLE V
DIRECT COSTS OF CUSTOMS FORMALITIES
TO INTRA-COMMUNITY TRADE IN
GOODS

(In thousands of million ECUs)

1. asdministrative costs borne by the enterprises

- Internal 5,9

-~ External 1.6

TOTAL: 705
2. Cost of delays at the frontier borne by

the enterprises: 0.4-0.8
3. Total cost for the enterprises (1) 7e9=843
Lo administrative costs borne by the public

guthorities 0.5=1.0
5, Total cost of customs formalities (2) 844=9.3

(1) Which represents between 1.6 and 1.7% of total intra-Community trade.
(2) which represents between 1.8 and 1.9 of total intra-Community trade.

SUURCE: European Economy No. 35.
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7. IhE EFFECTS OF THE SINGLE ACT ON COMPLETION OF THE INTERNAL MARKET IN
THE AGRI-FOODSTUFFS SECTOR

The Single Act provides a new legal framework with g fourfold potential, with
the undeniable risks that entails, for the completion of the internal market in
the agri-foodstuffs sector. The first constitutes what we would regard as a
negative advantage: it will facilitate elimination of the barriers that current-
ly affect the smooth running of the common market in agricultural products. The
second potential, complementary to the previous one, is positive in characters:
it will permit the constitution of a common industrial base through harmonization
of regulations regarding manufacture and marketing, thereby improving the inter-
national competitiveness of European enterprises. Let us not forget that the
Community is the world's largest importer and second largest exporter of agri-
cultural products, and that at present the multilateral negotiations within
GATT, the famous . Uruguay Round, are taking place, with the question of agri-
culture receiving special attention. Thirdly, in view of the increasing inter-
dependence of economic sectors, the creation of a common market in agri-foodstuffs
will facilitate integration of the CAP in the Community's general programme of
economic development, will restate the agricultural question in appropriate
terms, and accelerate the consolidation of new policies. Fourthly and lastly,
the establishment of an area without frontiers can gtrengthen economic and social
cohesion, in two directions: by integrating the rural regions of Europe in
general economic development, albeit to differing extents; and, so as to allevi-
ate these potential differences, by simultaneously strengthening the Commnity's
agricultural structural policy, through a reform of the instruments available to
the Community in this sphere with which to combat regional disequilibria.

In 1992, then, there will be a new Community-~wide framework, with which farmers,
agri~foodstuffs industries and cooperatives and distributors will have to be
familiar, and within which they will have to compete without national umbrellas.
At the same time consumers will see their rights strengthened, and clearly will
assert them before the appropriate authorities. In the last analysis, the future
development of the CAP will inevitably take place in the context of a large,
common internal market, as is confirmed by the most recent reform measures adopt-
ed in April 1988, in accordance with the principles of greater market orientation
and the progressive influence of supply and demand on price formation.

Contrary to what would seem to be the case at first sight, the development of
free competition will not take place through gradual deregulation at all levels.
On the contrary, national regulations will be replaced by Community Law, which,
generally speaking, is characterized by its formalism and rigour. This will be
quite a challenge for economic operators and national administrations, who will
heve to familiarize themselves more fully with the Community regulations govern=-
ing, not only agriculture, but also competition, patents, companies and so forth,
and with their interpretation and application.

It is a legal challenge that spills over into the economic area inasmich as,
on account of this new regulatory framework, the trends that can currently be
observed in the present agri-foodstuffs market will accelerate in the coming
years: a) in the first place, with regard to the gradual homogenization of Buro-
pean demand for food products. It is to be expected that the various existing
national or regional patterns of consumption will gradually come to co-exist with
a "typical'" European consumer, whose socio-economic, cultural and demographic
characteristics become daily more uniform; anc¢ b) secondly, with regard to
supply one can expect a growing concentration in manufacturing and distribution
of foodstuffs, with a view to achieving economies of scale so as to reduce fixed
costs, which will also bring with it an increase in the negotiating power of
manufacturers and distributors vis-3-vis their customers or suppliers and will
exacerbate tensions on account of ever=increasing competition.
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41l this must bring with it a veritable economic revolution, which will affect
all segments of the agri-foodstuffs market to varying extents. After the rules of
the game have been changed, the various economic operators will have to adapt to
the new environment in order to survive, which will oblige them to implement new
strategies, and introduce new structures, new techniques and new attitudes.

The challenge will be particularly difficult for two economic categories: a)
firstly, for the structurally and economically weakest agricultural holdings,
which are already experiencing difficulty in adapting to the new realities of the
markets after the application of measures to reform the CAP, and which are not cap-
able of benefiting from most of the structural measures in force; and b) secondly,
for the SMEs, which are predominant in the agri-foodstuffs sector, and which fre-
quently lack the human, technical and financial resources necessary to acquire the
levels of competitiveness that the single market will need. Both categories may
also encounter additional difficulties in adapting if they are located in rural
regions, which are traditionally more depressed, suffer from serious handicaps of
infrastructure and qualified labour, and are further from the major centres of
consumption.

8. STRATEGIES FOR THE AGRI-FOODSTUFFS SECTOR IN THE FACE OF TEE SINGLE MARKET

But the single market does not only conceal dangers; it also implies important
potential for expansion, for which the agri-foodstuffs sector must prepare itself
at the industrial, commercial and productive levels, and also at the various
administrative levels.

a. At industrial level. Economies of scale and the growing homogenization of de-
mand entailed in completion of the internal market will compel industries not
yvet linked to foodstuffs multinationals to restructure themselves at Community
level, in order to be able to compete with the conglomerates that for many years
have been planning, producing and marketing their products for a market of 320
million consumers. Practically all the Buropean food enterprises, irrespective
of their size or subsector, will have to become involved in exporting if they
wish to survive, although they must not neglect to expand their domestic market
at the same time. The conditions in which they do so will vary according to
their dimension or comparative advantage vis-a-vis competitors or partners, but
broadly speaking two strategies are possible: the first consists of attaining a
suitable economic size in the Community context through mergers or takeovers of
complementary enterprises located in other national markets; the second involves
the conclusion of cooperation agreements with other Buropean enterprises on
division of product manufacture, sharing of distribution channels or the drawing
up of joint research and development plans, in the latter case making use of the
possibilities for financing offered by the Comrmunity's multi-annual programme
for technological research and development. In any case, both strategies must be
based on optimisation of indigenous productive and trade structures, enabling
productivity to be increased and costs reduced. The enterprises will have to
place special emphasis on improving their range of products, phasing out those
with lower value added and introducing new products to satisfy the dynamic
demand of the Community consumer.

b. 4t commercial level., Completion of the internal market will entall greater
commercial concentration, with a consequent strengthening of the major Euro-
pean chains of distribution. This may have various effects: on the one
hand, easier access by those chains to new sup:liers, located in areas not
yet covered. In this context, the simplest solution for the smaller-scale
enterprises will be to convert themselves into mamufacturers of distributor
brands so as to introduce their products to the Community markets. To do so
it is essential to maintain competitive costs and to meet the quality and
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supply standards required by the distribution networks. The rather larger
agri-foodstuffs enterprises whose products should keep their own brand
names will have the option of signing trade cooperation agreements with
similar enterprises with a firm hold on other markets and with complementary
products, with a view to reciprocal distribution.,

At productive level. Community farmers and stock breeders will have to be-
come the real protagonists in the inevitable process of concentration of
supply that is under way, if they wish to benefit personally from the fav-
ourable effects of the economies of scale and negotiate on equal terms with
the purchasers of their products and the providers of services or inputs.

In this respect, the setting up and development of powerful producer organ-
izations, embracing the largest possible number of activities, from process-
ing to marketing of products, by way of provision of services, is a key
element in rising tc the challenge of 1992, At the same time, Community
farmers will have to make an effort with regard to quality and strive to
convert themselves into true businessmen, capable of managing their holdings
with the aid of the new technologies, as productive, efficient and competi-
tive units,

At administrative level. In the last analysis, completion of the internal
market in the agri~-foodstuffs sector will also have repercussions on the
national administration: it will be necessary to harmonize the various State
regulations, prepare the different levels of the civil service for a less
discretionary exercise of their powers, bring about a reduction in manasge-
ment costs so as to improve competitiveness (through changes in tax arrange-
ments or social security contributions), and, in summary, to guarantee the
necessary effort to invest in transport infrastructures, research, the edu-
cational system and general support for productive activity (with the creat-
ion or modernization of laboratories, type-approval centres, customs centres,
slaughterhouses, etc.) to ensure that there are no bottlenecks in the process
of economic development.

At this last bureaucratic level, one far from trivial consequence of
completion of the internal market will be a change in the traditional
relationship between economic operators and the Administration. Brussels will
no longer be, as it has been until now, simply the reference point for
agricultural prices and other market mechanisms. Technieal, plant health,
veterinary, tax, environmental and transport regulations will also aoquire
a Community character. The national framework will gradually give way to
the Community Administration, under whose regulatory power and supervision
Buropean free competition will develop. This will mean that some relations
between the Administration and those it administers will vanigh, as in the
case of customs controls. In other cases the reverse will be true, and an
unknown administration, that of the Community, will enter into direct rela-
tions with those it administers, either in place of the national Administ-
ration, as in the case of justification of the use of funds charged to the
Community budget, or else superimposed upon it through, for example, co-
ordination cf controls and the exercise of direct inspection. In this con-
text it can be said that with the entry into force of the Single Act the
Community Administration makes a qualitative leap, and from being basically
an administration that merely proposes, it is gradually in many cases
becoming an administration that disposes, something which at present is
quite exceptional.
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9. SHORTCOMINGS OF THE SINGLE ACT

It is understandable that this new framework inspires as much fear as hope
in many sectors of the Community. It prompts both apprehension and approval,
regardless of the fact that the Single Act in no way guarantees that the inter=-
nal market will be completed.

Some writers have even affirmed that it contributes nothing new and that its
virtues are offset by the diluting effect of its many reservations and impre=-
cisions. Such imprecision is, perhaps, all of a piece with the model of Commu-
nity construction applied, and, in this regard, with Community Lew as well.

The fact is, the Single Act is a model of ambiguity at various levels:

~ To begin with, in the very definition of the "internal market", In the first
proposal by the Commission submitted to the Intergcvernmental Conference in
luxembourg the following formula was used: "The internal market of the Com-
minity ... consists of an area without frontiers in which persons, goods,
services and capital circulate in the same circumstances as within a Member
State." article 13 of the Single Act, on the contrary, states: "The internal
market shall comprise an area without internal frontiers in which the free
movement of goods, persons, services and cepital is ensured in accordance
with the provigions of this Treaty." These are substantial shades of
meaning which do not reflect the gpirit of the White Paper in the text
adopted.

- In view of differences in development among the Twelve, the technique of
negative differentiation has been accepted, which may lead to the future
adoption of a variable-geometry or two-speed Europe, particularly if the
measures planned to strengthen economic and social cchesion do not achieve
the expected results (Art. 15- new Article 8 C).

~ Express exceptiorn is made to the principle of the qualified majority concern-
ing decision-taking relating to fiscal provisions, the free movement of
persons, and the rights and interests of employed persons (Article 18 -
new Article 100 4 (2)).

- Abundant use is made of ambiguous terms such as "the approximation of the
provisions ... will take as a base a high level of protection" (Article'l§
- new Article 100 A (3)), which may result in a system of mutual recognition
based on reduction of protection to the lowest common denominatore

- States are permitted to make unilateral reservations, in such matters as
protection of the workplace or of the environment, and to invoke the tradi-
tional safeguard clauses contained in Article 36 of the EEC Treaty (for
reasons of public safety, protection of the health and lifg of persons and
animals, and preservation of plants, inter alia), reservations whlgh may lead
to permanent derogation from the norms of the internal market (article 18 -

new Article 100 4 (4))e

48 can be geen, then, the fears expressed by some States throgghcut t@e
negotiations have been faithfully and contradictorily reflected in the flna%
text: fears on the part of some more highly industrialized cguntr}es regarding
the imposition of standards lower than their current regulat}ons in matters
concerning the consumer, the working environment and the env1ronmgnt; on the
part of the non-continental countries in health matters, with a view to pro-
tecting their islands from risks of contamination by plants or an1mals;+and .
lastly, on the part of the countries of the Soutl, whlch,.conce?ned at the lack
of competitiveness of many of their industries and at their regional imbalances,
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wish to see guarantees that structural measures will be applied to strengthen
economic and social cohesion. The development of the process of legislative
harmonization up until now only confirms the doubts raised after the adoption
of the Single Act.

But there is more to it than this, To be realistic, we must acknowledge
that, even if in 1992 the microeconomic obstacles of every kind that currently
exist were abolished, States would still have at their disposal a wide range
of devices with which to distort trade. The clearest example is in the monetary
and fiscal area. At present States can freely set the level of their public
deficit, which obviously determines the domestic tax burden (the social security
regime applied, and the volume of direct and indirect taxes) (see Table VI).
In the monetary field, with certain limits and qualifications that vary from
State to State, they can resort to periodic devaluations in order to regain
competitiveness in production costs and prices.

It is obvious that the completion of a true internal market, in the agri-
foodstuffs sector or elsewhere, must be accompanied by consolidation of a gemine
economic, financial and social area, with a strengthening of the European Mone-
tary System, greater convergence of Member States' economic policies, promotion
of the common trade policy, greater development of social legislation and encou-
ragement of technological research and development at European level - all
questions which, while officially recognized in the Single Act, found no specific
reflection with legal effect in the final wording. In this regard, it is worth
singling out the conclusions of the Buropean Councils in Hanover (June 1988)
and Madrid (June 1989), which permitted or will permit progress in the process
of creating a future economic and monetary union, and the conclusions of the
European Council in Rhodes, at which achievement of a Community social area
was studied for the first time,



1 TAXES AND CONTRIBUTIONS:
—
™ Of which: social security
! contributions:

TABLE VI

TAX REVENUE AS A % OF G.D.P, BY MEMBER STATES

B D DK E F GB GR I |IRL| LUX NL P | EEC-12
4564 | 37.5] 50461304 | 44e2 | 39 3647 | 3642|4042 | 4244 | 4545 | 3244 | 40,0
15.31 14 1.6{11.9| 18,9 | 7 12 12,4 547 {10.9 | 19¢3 | 9.1 | 11.5

SOURCE:

OECD. Statistics on government revenue in OECD Member States. 1986.




10, FREE COMPETITION IN THE aGRICULTURAL MaRKETS

The message of the foregoing is that a high degree of integration in a single
secto; is not enough to prevent distortions in competition, as the example of
the CAP shows. In spite of their undeniable development, there are substantial
distortions in the agricultural markets because of the lack of concomitant pro-
gress in the other sectors with most influence over agricultural activity. This
is manifested in discrepancies between national legislations which result in lack
of harmonization between cost structures (credit, transport, fertilizers, pesti-
cides, agricultural insurance, agricultural machinery, veterinary care and animal
feedingstuffs). Harmonization of these is thus an indispensable medium=term
objective, in the interests of consistency with the single market, given that
profit margins are gradually being eroded in the light of the reform of the CaF.

Furthermore, while it is true that the Treaty of Rome itself accords a special
status to the agricultural sector in matters of free competition and marketing,
we believe that this can in no way justify some of the specific distortions that
exist in agricultural trade. The most patent example is the so=called Monetary
Compensatory Amounts (MCAs), which, created to maintain trade equilibrium within
the common organization of the market, in themselves constitute a considerable
obstacle to the free circulation of agricultural products. as is well known, many
common organizations of the market are based on a system of guarantee prices,
fixed in a common monetary unit, the ECU, with a view to maintaining farmers'
incomes. However, these prices are theoretical, since they are then converted
into the corresponding national currencies at a "green" rate of exchange, which
accounts for the fact that support prices differ widely among Member States. As
the guarantee price is fixed only once a year, currency fluctuations must be
compensated for at the frontier by means of a system of rates and subsidies, the
Monetary Compensatory amounts. It is easy to imagine the trade distortions that
can result from application of these amounts, which show particularly wide dis-
parities in such competitive products as beef and veal, sheepmeat and pigmeat.
Furthermore, this system is profoundly unjust, in that, thanks to the existence
of the positive compensatory amounts, producers from countries with strong curren-
cies and higher prices (such as the FRG) have their exports subsidized for purely
monetary reasons, to the detriment of producers from countries with weak curren-
cies (negative MCMs) and lower guarantee prices (such as Greece). Consequently,
both the Council and the Commission have proposed finally dismantling the MCAs,
positive and negative, by 1992. Positive Compensatory Amounts are already being
phased out, and, for countries that are members of the EMS, negative MCAs will be
eliminated in four stages, the first of which began in January 1989 with an
average reduction of 254

Unfortunately, however, monetary obstacles are not the only examples of trade
distortion derived from actual gpplication of the Community agricultural regula=-
tions. 4nd we are not referring here to the more or less short-term interferences,
such as those resulting from the slaughter of dairy cows brought about by appli-
cation of the quotas, affecting the beef and veal market. No one is unaware of
the different forms that the principles of unity of the market, Community pre-
ference and financial solidarity may teke in common organizations of the market.
In the name of these principles national quotas have been introduced in certaln
sectors (dairy, sugar), or the market compartmentalized by the application of
different premiums in producer regions (the case of sheepmeat); quotas have been
allowed on imports by countries (in the case of New Zealand tutter fo? the
United Kingdom, and of maize and sorghum for Spain); products from third coun-
tries are allowed into Community territory at prices substantially lower than
those of some Community producer States (Sparish fruit and vegetables, for exam-—
ple, during the trensitional period, with regard to Mediterrangan third cgunt-
ries); and lastly, a widely differing degree of guarantee has been estab11§hed
on intervention according to sectors, even providing contradictory regulations
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for interchangeable products such as olive oil compared to other oils and fats,
Or grains compared to their substitutes (soya, gluten, manioc), coming from
third countries and almost totally exempt from customs duties, with effects that
can easily be imagined on the cost of preparing animal feedingstuffs for the
dairy and livestock farms closest to the ports of importation, compared to

those of the grain-growing countries.

In the context of completion of the burgeoning internal market, two different
reactions to this situation are possible. One option would be to advocate a
global redefinition of the CAP, going beyond the present simple budgetary con-
trols, and guided by the principles of greater market orientation, gradual align-
ment with world prices, encouragement of productive specialization and a total
freeing of world trade in the framework of GATT, Conversely, the second option
would stress the principles that justified inclusion of the CAP in the Treaty of
Rome and of economic and social cohesion in the Single Act, and would advocate
differentiated treatment in favour of small farmers and production located in
less-favoured areas. The most evident consequences of this approach would be a
gradual modulation of support and the introduction of a true rural policy, not
confined to agricultural matters.

The question is, however, whether these two approaches are in fact diametrically
opposed, as would appear to be the case. It seems more correct to predict the
continuation of a differentiated treatment according to sectors, concurrently
with the gradual introduction of a CAP polarized between the market and social
aspects. Such a CAP would have a chapter devoted to developing a technologically
up-to-date agriculture, increasingly competitive both internally and externally,
and with less support along the lines of the traditional CAP. Complementing this
would be a chapter dominated by social criteria, intended to maintain, by means
of guaranteed prices and compensatory aids, the incomes of those farmers least
able to adapt to the new realities of the markets.

11. THE ROLE OF THE COURT OF JUSTICE OF THE EUROPE4LN COMV.UNITIES

Despite the shortcomings of the Single act, or indeed because of them, the
completion of the internal market provided for in the new Article 8 A depends
to a large extent on the future conduct of the Commission and of the Court of
Justice of the European Communities.

It depends above all on the Court, firstly because the Commission does not
possess absolute and final power, and its decisions may be the subject of an
appeal before the jurisdictional organ in Luxembourg. And secondly, because of
the function of interpreter of Community Law conferred on it by Article 164 of
the EEC Treaty, which with the advent of the Single Act will continue to streng-
then and grow both qualitatively and quantitatively. Indeed its article 11 (ney
Article 168 4 of the EEC Treaty) provided for the creation of a court with juris-
diction to hear and determine at first instance, thereby speeding up the work of
the judges, a court which was finally constituted in November 1988,

It has been written that the development of Community Law has made it possible
to compensate for the shortcomings of the Community's decision-taking process.
The Court at Luxembourg has played a leading role in this task, and it is to be
hoped that this role will not decline in the immediate future, but rather the
cohtrary. The importance of the Community case law in this new stage leading up
to 1992 is emphasized by the appeals already before or ruled on by the Court
since the adoption of the Single Act.

In this context the well known "Cassis de Diion" case is an ideal instrument
with which to combat the new protectionist barriers. 1t should be recalled that,




in accordance with this case law, Member States must permit the marketing of
those products legally and fairly manufactured in the territory of any other
Member State, regardless of the fact that they may comply with technical and
qualitative prescriptions that differ from domestic regulations. This obvious-
ly implies, as a corollary, "mutual recognition®" of equivalent regulations on
mamfacture, type approval, control and certification of products.

However, one exception is admitted to this principle: Member States may pro-
hibit the sale in their territory of products legally manufactured and marketed
in other States of the Community, in the interests of complying with an "imper-
ative necessity" which the Court and the Commission have specified, though not
exhaustively (public health and safety, consumer protection, efficacy of tax
controls, fair trading, etc.).

The possibilities for application of the "Cassis de Dijon" principles in the
context of completion of the internal market are obvious. Moreover, it is no
coincidence that the "Cassis de Dijon" case law as such has found in the agri-
foodstuffs sector an ideal framework for its development, and that it has even
been observed that it in fact constitutes the germ of a future Community Food
Law.

12. THE "GASSIS DE DIJON" CASE L4W AND THE AGRI -FOODSTUFFS SECTOR

The last months of 1988 saw unusual activity in the Court with regard to the
internal market. The development of the "Cassis de Dijon" case law as applied to
the agri-foodstuffs sector, while it confirms the extraordinary importance of the
work of the Court of the Communities in the area of free circulation of agri-
cultural products, nonetheless reveals some highly significant internal contra-
dictions. We shall confine ourselves here to analyzing the most important cases:
1) Cases 176/84 and 178/84 of 12,3.1987 on the marketing of beer in Greece and
Germany, of great interest on account of the details given in their rulings with
regard to additives and to the concept of "technological necessity"; 2) Case
216/8L of 23.2.1988 on the marketing of substitutes for milk; 3) Case 298287 of
14.7.1988 on the naming of yogurt; 4) Case 407/85 of 14.7.1988 on the marketing
in Italy of pasta manufactured from common wheat; 5) Case 302/86 of 20,9.1938,
on the packaging of beers and soft drinks in Denmark, in which for the first
time the Court gave environmental protection precedence over free circulation
of products; 6) Case 190/87 of 20.9.1988 on health controls in trade in fresh
meat, in which the concept of an "administrative formality" at the frontier is
defined; 7) Case 286/86 of 22.9.1988, on the naming and ingredients of Edam
cheese in France; 8) Case 18/87 of 27.9.1988 on the levying of charges in health
controls by some L#nder of the FRG on imports of live animals; and ©) Case 274/87
of 2.2.1989 on the ingredients of meat products in the FRG.

411 these cases transcend by their content the simple concerns of the agri-
foodstuffs sector, and in some cases constitute real milestones along the road
to completion of the internal market. Their significance may be positive or
negative, since, although most of them fall into the traditional line of the
"Cassis de Dijon" case law, which in principle tzkes no account of cousideration
of the socio-economic and environmental effects of the free circulation of goods,
two of them do in fact provide a significant innovation by justifying, on the
basis of different arguments, the obstruction of free trade.

a. The Federal Republic of Germany's law governing the purity of beer, of
which the Greek law is a faithful copy, restricted marketing under the name of
"beer" to the low-fermentation beverage made only of hops, barley malt, water
and yeast. Identicsl prescriptions applied to high-fermentation beers, though
with some exceptions.
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From this law derived the ban on marketing under the name of "beer®, for
reasons of public health, beverages containing other substances, notably ad-
ditives. The consequences of such a law for trade can easily be imagined if one
bears in mind that the Germans are the foremost consumers of beer in the Commu-
nity (146 litres per capita per annum), the world's second producers, with 93
million hectolitres in 1985, after the U.S.A. (227 million), and ahead of the
United Kingdom (62.5), Spain (23), France (21), the Netherlands (17.5) and
Belgium (10.5); and that, contrary to what one would expect, the German market
imports almost no beer from other countries (800,000 hectolitres per annum, or
1% of total consumption). But, apart from the distortions to competition caused
by this regulation, it must also be held responsible for the extraordinary frag-
mentation in the German brewing industry (1,200 firms, that is, 75% of the
total for the Community), which is the ultimate cause of its lack of competitive-
ness.

In its rulings of March 1987, the Court considered such an absolute ban on
the use of additives unjustifiable and contrary to the principle of proportio-
nality. The German and Greek rules led to the exclusion of all additives autho-
rized in other Member States, for reasons unconnected with health or techno-
logical considerations. This was borne out by the fact that these same ingredients
were authorized in the manufacture of practically all other beverages.

bs A similar case to that of the German and Greek beers arose regarding the
Italian law on pasta products, section 29 of which stipulated that only durum
wheat is to be used for the industrial production of pasta. The Court again pro-
nounced against this ¥"purity law", despite the dietary habits of the Italian con-
sumer and the possible economic consequences this might have on a production prac-
tically confined to the least-favoured areas of the South of the Community, which
enjoyed specific market regulation measures (an intervention price higher than
that of durum wheat and direct aids to production).

For the Court, a general ban on marketing imported pasta made from common
wheat or from a mixture of common and durum wheat was not proportional to the
objectives sought, was not justified either for reasons of defence of public
health or for reasons of consumer protection, or in the interests of guarantee-
ing fair trade, and did not contribute to the smooth running of the common organ-
ization of the grain market., The Community judges ruled that it was open to the
Italian Government to reserve the description "durum-wheat meal pasta" for pasta
obtained exclusively from that type of wheat, thereby allowing Italian consumers
freely to demonstrate their preferences among the different qualities and prices.

c. A case similar to the previous two was Case 274/87 of 2.2.1989, on the
ban on importing meat products not composed exclusively of meat in accordance
with the German regulations. In this Case, too, the Community Court rejected the
"imperative necessity" adduced by the German Government. The possible inclusion
of plant proteins in the meat products could not be considered as a threat to
human health, nor was it necessary to prohibit the import of products not wholly
made of meat in the interests of consumer protection when all that was needed was
adequate labelling; nor, finally, could the national measures applied be justi-
fied on the grounds that they were intended to support Community efforts to sta-
bilize the beef, veal and pigmeat markets, when the case law of the Community
Court itself had clearly established the obligation of Member States to refrain
from any unilateral measure in the field of common organization of the markets
established.

d. After the three cases discussed concerning the "purity" of products such
as beer, pasta and sausages, of particular significance for the Member States
affected, Case 190/87 was of special interect for the free marketing of goods
in sectors such as fresh farmyard poultrymeat, in which a harmonized system of
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health control had already been introduced. In spite of this, German national
regulations provided for the systematic inspection of all goods at the frontier.
In this case, the Court ruled that products subjected to & system of harmonized
control camnnot also be systemstically subjected to controls other than those of
an administrative type to which all goods crossing an intra-Community frontier
must be subjected. In its ruling, the Community Court also drew a distinction
between the concept of "physical controls", those that are carried out on the
goods and imply a physical action thereon, and the concept of "administrative
formalities", operations to check, by simple visual inspection, the customs docu-
ments and certificates submitted so as to ensure that they correspond to' the
goods being transported.

e. In the purest tradition of the "Cassis de Dijon" case law, in 1988 the
Court ruled on three interesting cases concerning dairy products. In Case 286/86
it overruled the ban by the French State on the use of the name "Edanm!" to des-
cribe cheeses imported from third countries that did not have a minimum fat
content of 40%, where they had been manufactured and marketed legally under that
description in the Member State of origin and the consumer had been adequately
informed of their fat content (34.3%). Similarly, in Case 298/87, the Court unre-
servedly ruled that it was a measure whose effect was equivalent to a quantita-
tive restriction to reserve the right to apply the name "yogurt" only to fresh
yogurts and not to frozen yogurts, when the characteristics of the latter products
did not differ substantially from those of the fresh and they were appropriately
labelled. Lastly, in Case 216/84, the Court rejected the plea of imperative
necessity such as consumer protection or the defence of public health as grounds
for preventing the free circulation of powdered and concentrated milk substitutes.
In response to the allegation that this would exacerbate the well-known problems
of the dairy sector, the Court ruled that it was for the Community, and not for
an individual State, to find a solution to these problems.

f. This confirmation of the primacy of the principle of free circulation of
goods over all other considerations was contradicted, however, in two significant
rulings of September 1988. In Case 18/87, the Court surprisingly accepted the
levying of charges by five German L#nder in connection with the Community controls
established for imports of live animals. In favour of their retention it was
argued that the real cost of the controls was higher than the charges levied, and
that these controls were required under Community Law, the corollary of which was
that any negative effects which might violate the principle of free circulation
of goods should be eliminated by means of Community regulations which would pro-
vide either for the harmonization of charges, or for the obligation for States
to bear the cost of the controls, or for these costs to be charged to the Commu-
nity budget. This case is thus an instance of an explicit refusal by the Court to
fill a gap in the law, which it deemed it incumbent on  the Commission and the
Council to deal with, contrary to what might have been regarded as its traditiopal
opinion, and indeed as the very basis of much of its commendable work in establish-

ing case law.

g. Case 302/86, on the other hand, is of great interest on account of the decla=-
ration by the Court that free circulation of goods shall yield precedence to an
imperative necessity that until now has been unusual, namely protection of the
environment, which, since the adoption of the Single act, has been regar@ed as
one of the Community's priority objectives. Thus, for the Court, the obl}gatlon
imposed on producers by the Danish Government to market beer and soft drinks .
solely in standardized re-usable containers which could be retu?ned tc any drinks
retailer, guaranteed an optimum rate of reutilization and constituted an effec—.
tive means of safeguarding the environment. For this reason, the consequent ob}lgj
ation for exporters to create their own network for collection of non-standardized
containers in Denmark did not contravene nrticle 30 of the Treaty. On the other
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hand, in the same decision the Court ruled that it was a violation of the prin-
ciple of free circulation of goods to limit to 3,000 hectolitres per producer
per annum the quantity of beer and soft drinks that could be marketed in non=-
standardized containers. However, only time will tell whether this precedent will
be consolidated and whether in future protection of the environment will continue
to take precedence over free circulation of goods, and if so, in what circum-
stances.

13, THE ROLE OF THE COMMISSION

Along with the Court of Justice of the Communities, the Commission plays an
essential role in completion of the internal market, in two respects. Firstly,
through the close and agile work of vigilance which, as guardian of the Treaties,
it must exercise over States and enterprises in order to ensure strict compliance
with Community Law; and secondly, since it possesses the legislative initiative
and is the true driving force behind the internal market, through its regulatory
proposals, which are necessarily numerous and complex.

a. The first function is based on Article 30 of the Treaty of Rome, which
prohibits quantitative restrictions on imports as well as all measures with equi=-
valent effect between Member States. The broad interpretation which the Court has
applied to this concept, seeing it as any trade regulation likely to affect,
directly or indirectly, actually or potentially, intra-Community trade, enables
the Commission to obtain the abolition of ever more varied and sophisticated meth=-
ods of impeding trade applied by States.

This underrated task is fundamentally a preventive one, and acquires a para-
legislative character through the imposition on violators of a specific interpre-
tation of the Community rule, and which frequently leads to an agreed modification
of some aspects of State projects. Evidence of the importance of this task is,
for example, the fact that only l.5% of the files examined under article 30 of
the EEC Treaty reach the Community Court. Since the entry into force of the Single
act, there has been a gradual increase in the number of contravention proceedings
regarding the internal market (177 notices of proceedings in 1987, compared to
119 in 1986 and 152 in 1985), owing to the intensification of controls by the
Commission. st the same time it must be pointed out that between 42 and 454 of
complaints submitted to the Commission were submitted on the basis of articles
30 to 36 of the EEC Treaty (358 in 1986, 359 in 1987), which confirms the increa-
sing awareness of citizens and economic operators of the rights conferred on
them by membership of the Community.

During 1987 the Commission studied more than 1,000 files concerning the compat~
ibility of national regulations or practices with the Community rules on the free
circulation of products, a significant proportion of which referred to foodstuffs
or to various regulations directly linked to the agri-foodstuffs sector., Cf
those finally resolved, mention may be made of the abolition in one Member State
of the obligation for enterprises marketing pesticides to maintain a representa=-
tive in its territory; or the lifting of the ban in another State on marketing
Usparkling grape" wine in a champagne-type boitle with a wired cork; or the ad-
mission for sale of mayonnaise containing mustard, regardless of the national
legislation on that product, provided the ingredients were stated on the labpel;
or, lastly, the lifting of the State bun on exporting sangrfa in containers
holding more than two litres,

Cn the other hand, in other cases during 1987 the Commission was obliged to
take proceedin~s initiated under article 169 of the ZZC Treaty. In one of these,
it prosecuted a Member State for laying dowm a minirum fruit content for carbo-




nated soft drinks; and in another, it appealed }o the Court for confirmation of
the non-compliance of a State that required paté to be manufactured exclusively
from meat products, with no addition of eggs or milk, as is customary in other
States.

b. With regard to the second function, for some time now the Commission has
been making good progress in developing its work of legislative harmonizstion in
the most varied fields: food legislation, excise duty, fertilizers, plant health
products, agricultural machinery, veterinary regulations, etc.

According to the Commission's own reports, in the Spring of 1989 it had already
presented 83» of the 279 proposals that remained in the White Paper after the
various technical adjustments that made it possible to eliminate some of the 300
directives originally planned in 1985.

Thanks to this work by the Commission, in mid-1989, three years ahead of its
projected completion, the internal market is already practically mapped out, as
too are the difficulties that may impede its final atteinment.

In March 1989 the Council had adopted only around half the measures set out in
the White Paper (133 proposals in all). If to these we add the common positions
decided on and the partial adoptions, the former figure would reach almost 46/
of the draft legislation, that is, 127 of the 279 planned proposals. Congequent-
ly, in the Spring of 1989 the Council would have before it 119 proposals still
awalting a decision. The backlog was particularly serious in the areas of har-
monization of animal and pilant health, indirect taxation and free circulation of
persons.

Table VII sets out the legislative work in the agri-foodstuffs sector done by
the Commission and completed by the Council. Between 1985 and May 1989 the Minis-
ters of Member States adopted 65 directives and one regulation, 34 of which refer-
red to veterinary rules, 16 to legislation on foodstuffs, 10 to plant health,

L to technical harmonization of agricultural vehicles, and 2 to fertiligzers.

Despite all this it is clear from the reports of the Commission that the agri-
foodstuffs sector is one of the areag in which the Council has fallen furthest
behind the schedule set out in the White Paper. With regard to the plant health
and veterinary proposals, at the end of May 1989 17 health measures were still
awaiting apvroval, some of them dating from before the adoption of the White
Pagper. To these we must add all the proposals submitted regarding harmonization
of excise duties on tobacco and beverages (3 in all), which the Council was unable
to approve because of the need for a unaninous vote. and despite the fact that
in 1988 harmonization regarding foods mazde great progress, in nid-1989 no less
than 20 measures were still awaiting agreement.

As can be seen from Table VIII, in May 1989 a total of 44 proposals were
blocked, some of which had been submitted in 1976, 1981, 1982, 1983 and 1984, In
some cases the Commission had even gone so far as to withdraw the originzl propo-
sal in order to resubmit it with some amendments. In others, obstruction by States
continued even after the regulation had been aporoved and published., This was the
case, for example, with Directive 85/649, which, in the general interest of the
consumer, banned the use of synthetic hormonal growth stimulants with effect from
January 1988, and which is analyzed in detail below.

14. HARMONIZATION IN HEALTH MaTTERS

We have already noted the consideravle delay affecting the legislative programme
for completion of the internal market in health matters. Yet this field was regar-
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ded as crucial by the White Paper. Of the 300 measures it envisaged, 74 consisted
of veterinary and plant health regulations. Broesdly speaking, it is proposed
that controls on trade in live animals, meat and plants should henceforth be
carried out at internal level in each country: controls on goods will take place
at the point of origin, and controls on certificates at the place of destination.

As can be seen from Tables VII and VIII appended to the end of this study, the
planned harmonization measures embrace the most diverse matters, from permissible
levels of pesticide residues to means of eradicating various epizootic diseases,
by way of requirements to be complied with by abattoirs, storage plants and vehi-
cles for transporting fresh meat, or regulations for the use of antibiotics and
hormones.

a. With regard to plant health, harmonization activities have concentrated on
three areas: conditions for national recognition and marketing of plant health
products, protection against introduction into States of harmful organisms by
plants, and fixing of maximum levels of pesticides in certain sectors,

In the first of these areas, as early as 1976 a proposal was tabled before the
Council, which it never proved possible to adopt and which was withdrawn, in early
1989, and replaced by a new proposal. As regards plant health protection, controls
have been strengthened in order to prevent the introduction of organisms harmful
to plants or plant products, in Directive 77/93, subsequently modified by Direc-
tives 85/173, 86/545, 86/546, 86/547 and 87/298, while a new proposal (COM(88) 170)
is still awaiting adoption (see Tables VII and VIII). As regards fixing of maxi-
mum levels of pesticide residues, legislative work began in 1976 in the fruit
and vegetables sector (Directive 76/895), and was later, in 1986, extended to
grain and animal-derived products (Directives 86/362 and 86/363). However, in the
context of completion of the internal market in 1992, Directive 76/895 contained
a substantial lacuna, in that it did not require Member States to adopt the maxi-
mum levels set forth therein for domestic trade, an omission which could obviously
lead to intra-Community trade problems. In consequence, in February 1989 the Com-
mission presented a proposal with a view to rectifying this situation and extend=-
ing the Community measures to other products (potatoes, oilseeds, pulses, etc.),
so that the main components of the human diet would be covered (COh (88) 798, see
Table VIII).

b. 4s for animal health, this has proved one of the most controversial areas,
and one in which the legislation has fallen furthest behind schedule. There can be
no doubt, however, that national veterinary provisions, justified by differing
health situations, constitute serious obstacles to free trade in animals and ani-
mal products and distort the smooth running of the common organizations of the
market.

Up until now, Community health regulations have focused especially on cattle
and pigs, their meat and meat-based products, with a view to liberalizing trade
in these to a maximum, Until late 1988 and early 1989 the Commission had presented
almost no proposals for animal health measures concerning sheep and goets

(C.(88) 742) or poultry and eggs (COM(89) 9).

Confining ourselves to cattle and pigs, from a purely veterinary standpoint,
these years have seen an intensification of measures to eradicate various epizo-
otic diseases: foot—and-mouth disease, tuberculosis, brucellosis, leucosis and
African and classical swine-fever (see Table VII). In the immediate future it is
intended to speed up the national programmes in this field currently under way
until a cormon animal health level is attained. After making enormous strides in

he eradication of African swine-fever with the declaration of the greater part
of Spanish territory as a swine-fever free area, the major effort in the coming
months wil: be focused on foot-and-mouth disease.
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As regards hygiene, regulations have been enacted to control residues, and on
the use of hormones in certain products (fresh meat, meat products and milk),
phough these are basically directed at intra-Community trade. The Commission is
intending gradually to extend these provisions to domestic production.

In Fhe specific field of imports from third countries, the objective is the
e;tabllshment of a common regime for all States without exception. In this connec -
tion, over the next few years national inspections at the frontier will have to be

replaced by animal welfare control measures that guarantee transport in adequate
conditions.

Lastly, health controls must be harmonized and identical irrespective of the
destination of the product, the national market or intra=Commnity trade. In this
regard, in August 1988 (COM(88) 383) the Commission presented three proposals to
the Council: the first provided for the abolition of veterinary controls at the
internal frontiers of the Commnity with the concomitant adaptation of the safe-
guard clause; the second proposal provided for a series of measures to guarantee
uniform and co-ordinated application of the current regulations for control, inclu-
ding the direct inspections to be carried out by the services of the Commission;
and the third proposal intensified co-operation activities between national veter-
inary authorities. As was to be expected, States have voiced a number of reserva-
tions regarding these proposals, so that the scene seems to be set for a long
and arduous debate within the Council.

15, THE CASE OF THE DIRECTIVE ON HORMONES

In the animal health sphere, an analysis of the interests and actions of the
sectors and States affected by Directive 85/649, on utilization of hormones in
Community livestock, allows one to gain some idea of the difficulties involved
in completion of the internal market.

After more than five years of prodigious debates among Member States, this
Directive was adopted in December 1985, with its date of application deferred
to January 1988, At that date, all Member States had already adapted their legis-
lation to take account of the Directive, which prohibited the use of five hor-
mones (oestradiol 17B, progesterone, testosterone,trenbolona and zeranol) in live-
stock. This regulation conflicted with those in force in the United States, the
main exporter of meat to the Community (with 100,000 tonnes per annum and a
value of 170 million dollars), where hormones are permitted to be used freely.

In a context of growing difficulties in its trade with the Community, the
United States argued that the ban on production of and trade in meat treated with
hormones had no scientific or economic basis. They saw it as a discriminatory
measure pure and simple, and therefore filed a complaint with GATT and announced
an increase in customs duties on certain Community products to an amount of 153
million dollars, the estimated loss in income on their meat exports.

The United Kingdom, the main recipient of the United States impo?tg, endorsed
these arguments, and appealed to the Court of Justice of the Communities to repeal
Directive 85/649, supported by Denmark, whidh, although it prohibitgd'the use of
hormones, decided to support the action purely on grounds of competition.

The appeal adduced procedural defects such as the failure to ?ase t?e Directive
on the new article 100 A as well as Article 43, which was traditional in proposals
of an zgricultural nature. 1n its ruling in February 1988, the Court found that,
althougr the Commission was right to use only Article 43 of the EEC Treaty as
a legal basis, Directive 85/649 could be repealed on grounds of procedural de-
fects under the Council's Rules of Procedure.
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To these State interests we should also add the interests of those parts of
the private sector affected (stock breeders, consumers, manufacturers, etc.).
In the last three years the pharmaceutical industry, for example, which produces
these hormones, has stepped up its promotion campaigns, and has taken the measures
implementing the Directive to the Court of Justice, an appeal that was rejected
by the Court in January 1988,

On 18 November 1987, this bone of contention led to a Decision by a qualified
majority of eight Ministers of Agriculture, which temporarily suspended certain
aspects of the controversial Directive. While the ban on production of hormone-
treated meat from 1 Jamuary 1988 was maintained, as provided for, some exemptions
were granted in trade matters. Under these, countries that were traditional pur-
chasers of meat, such as France and the United Kingdom, could continue to import
meat treated with hormones until 31 December 1988. At the same time, the United
States suspended application of their trade reprisals for one year. During this
long "interregnum", after the resolution of Case 68/86 by the Court of Justice
and the repeal of Directive 85/649 on grounds of procedural defects, the Council
was obliged in March 1988 to return to the question and, having made good these
defects, decided to ratify the directive in the terms already indicated.

In practice, the solution adopted proved to be no solution at all, and only
delayed the emergence of an unresolved conflict at both legal and trade level.
From the point of view of legal precedent, the matter remains an open one, until
such time as the national courts and the Court of Justice of the Communities rule
on the appeals filed by the manufacturers of hormones against application of Direc-
tive 88/146, From the trade standpoint, once the period of suspension accorded
had expired, in January 1989, the trade war between the United States and the Come
munity was unleashed as expected. The United States Government continued to main-
tain its position that the Community ban was discriminatory, despite the fact
that, through bilateral contacts, the remaining exporter countries had already
undertaken to comply with Directive 88/146, and that the Commission had decided to
exclude from the ban meat intended for domestic animals (amounting to 40 million
dollars in value terms - more than 20% of United States meat exports to the EEC).

According to United States estimates, accepting the ban on the use of hormones
would have meant a 13% drop in U.S. beef and veal production. Consequently, in
early 1989, the U.S.A. unilaterally decided to increase customs duties on various
Community foodstuffs in an amount totalling 100 million dollars, and threatened
to apply the meat inspection provisions contained in the Trade Bill, a measure
which could lead to the virtual elimination of European meat exports, with an an-
nual loss to the Community of 445 million dollars. For its own part, the Commis-
sion, which had always regarded the regulation purely as a public health measure,
proposed, by way of a reprisal, increasing Community tariffs on imports from the
United States of unshelled nuts and dried fruit to a similar value (96.6 million
dollars), with effect from February 1989, However, this proposal has remained a
threat, since the Council has taken no concrete decision on the matter, whereas
the United States reprisals have entered into force as planned. Meanwhile, in
Spring 1989, close bilateral contacts between the two parties led to some rappro-
chement in agttitudes that had previously been totally opposed.

The example of the hormones case is a paradigm of the external difficulties
that may be encountered along the road to completion of the internal market.
among the EEC's trade competitors, the idea is becoming widespread that, by in-
creasing intra-Community competition, creation of the Community internal market
will simply stimulate demands for protection vis-a-vis the exterior from some
enterprises or subsectors of the Community. Hence the firmness and virulence of
the reaction by the United States to the hormones issue, which was really a minor
matter, representing barely 100 million dollars of global EEC/US trade amounting
to 166 thousand million dollars.
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Furthermore, in another connection, this conflict serves as a warning cf the
econonmic conseguences tral application of bictechnologies may have in the near
future on world food production and trade, while it also raises serious doubts
regarding the effectiveness of measures such as those imposed by the Community
ir the case of hormones. The difficulties of implemerting complete and reliable
controls, not least from the technical standpoint, the ongoing debate within the
scientific community on the effects of artificial hormones and ways in which they
differ from natural hormones, and in addition, the danger of an uncontrolled
black market in hormones developing, hardly augur well for the success of g ban
such as that adopted by the Comminity. The scandal that came to 1light in the
Minster region of the Federal Republic of Germany in 1988 only confirms the sus~
picion that, in spite of the Community regulation, large quantities of prohibited
anabolic steroids are being stored and marketed illegally in various countries.,
Similarly, gradual advances in methods of detection of residues are simply dis=-
placing the market towards other active substances or new preparations not subject
to controls. How Community Law is to react to these developments is a question in
urgent need of elucidation.

16, HaRMONIZ&TION IN MATTERS OF MuNUFACTURE, SaLE aND CONTRCL OF FOUDSTUFFS

At present, the foodstuffs proposals are the most important area awaiting har-
morization in the context of completion of the internal market in agri-fooastuffs.
A4S we have already noted, at the end of 1988 twenty foodstuffs proposals were
awaiting approval by the Council, a very sizeable number, particularly if we bear
in mind the effcrts made recently to mske headway in this field.

In april 1986 the Commission presented an important foodstuffs package, consis-
ting of four Directives, to te adopted in principle before the end of that year.
To these were subsequently added a mumber of individual new proposals which,
like their predecessors, disappeared trom sight in the Council's various ad hoc
working perties. The result of this was that during 1987 the Commission substan-

ielly slowed the rate at which it presented proposals, and devoted itself mainly
to modifying or substituting its earlier documents so as to facilitate the task
of the Ministers. It wes rot until the end of 1987, and perticuilarly in 1928
(thanks to the speed=-up in work achieved by the German anc Greek Fresidencies),
trat clear sigrs appeared that things were con the move, slthcugh the price for
this wes sometimes a high one.

Two foodstuffs proposals predating the White Faper, one on flavouring agents
end the other on extraction sclvents, finally went shesd by a qualified mejority
in Cctober 1987 after modification of the Commission's rroposals regercing pro-
cedures for management and updsiing of the Annexes setting out trhe raterials af-
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It was not until the Council of 14 October 1988 that new advances were made
in the foodstuffs sector. A common position was reached by a qualified majority
on a proposal presented in 1986 on jams, jellies, fruit marmalades and chestnut
purees, thanks to: a) introduction of the Regulatory Committee procedure for its
future management, instead of the Consultative Committee procedure, as originally
requested by the Commission; and b) exclusion of questions relating to additives,
it being left to the discretion of individual Member States to authorize their
use in jams. In the same Council a practical agreement was reached on a proposal
releting to the approximation of legislations on fruit juices through acceptance
of the use of the Regulatory Committee and a 1lO-year derogation of the ban on
adding sugar to concentrated juices. At the first Council of 1989, by now under
the Spanish Presidency, the agreements reached in October 1988 were ratified
without debate.

The following Council, held on 18 November 1988, gave a new boost to the food-
stuffs sector, with basic agreement reached on three proposals. Firstly, a common
position was adopted on dietary products, as before, thanks to an agreement on
the controversial guestion of the committees. Under that position, the old Direc~
tive 77/99, which provided for the possibility of States applying national dero-
gations in the absence of specific Community provisions, would be repealed and
replaced by a new Directive which would fix the requirements for advertising,
labelling and presentation of this type of foodstuff. The new Directive would also
determine what dietary foodstuffs would subsequently be the subject of specific
provisions. The adoption of these special directives by products was entrusted to
the Commission, with the exception of the lists of authorized additives, which,
once again, was to be decided by the Council.

In November 1988 a common position was also adopted on a proposal originally
presented in 1982 on the labelling, presentation and advertising of foodstuffs.
This position a) broadened the scope of the previous Directive 79/112 to include
bodies (restaurants, hospitals, etc., except for charitable organizations and the
armed forces); b) abolished all the derogations granted to Member States; c)
set forth the list of products for which it was not necessary to give an expiry
date (fresh fruit and vegetables, wines, some soft drinks, some pastry products,
seafood, among others); d) replaced the expiry date by a latest consumption date
in the case of those microbiologically perishable products that might present a
risk to human health after the lapse of a short period; and e) excluded irradiated
products from the Directive. It should be stressed that in this case agreement
was possible thanks to the fact that the Council itself decided most of the mate-
rial provisions, a task which should in principle have been the responsibility
of the Commission.

The third proposal adopted in November 1988 referred to the identification of
batches of foodstuffs, a question which until then had been wi thin the competence
of States, since the previous Directive 79/112 contained no provisions on this
matter. By "batch" is meant a group of units of sale of a foodstuff produced,
manufactured and packaged in practically identical circumstances. However, some
exceptions were provided for in the case of products pre-packaged for immediate
sale, those packaged at the request of the cistomer, and for containers whose
largest surface is smaller than 10 cm2,

Lastly, in the Council of 21 December 1988 the Ministers reached a common po-
sition on frozen foods, regulating the entire refrigeration chain from manufacture
to the retail stage, including transport; and in the Council of 23 January 1989
two new Directives were finally adopted, on official control of foodstuffs and
definition, designation and presentation of spirituous beverages, totalling 175
beverages with the exception of wine and beer.
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This significant speed-up in the work of harmonizing Community food law in 1983
should not, however, allow us to forget the large number of prorosals still await-
ing approvel by the Council, and especially, the conditions imposed in order to
obtain the common positions adopted. The Commission has been obliged constantly
to relinguish its powers of management in favour of States, which are reluctant
to lose control over a sphere as sensitive as that of human diet. The conclusion
in this regard is obvious and pessimistic: completion of the internal market in
the foodstuffs sector can be achieved in 1992, even in spite of the legislative
backlog, if it is measured by the number of proposals in the White Paper that have
been approved. But these quantitative advances may involve a qualitative detrac-
tion from the spirit of the single market and conceal important factors determin-
ing its subsequent development.

17, THE NEW _APPROACH IN HARMONIZATION OF FOQDSTUFFS

The Commission had in fact foreseen the difficulties that would be inherent in
the process of harmonization, not least in the foodstuffs sector. Consequently,
basing itself on the example of the "Cassis de Dijon" case law, in its Communi-
cation of 7 May 1985 it presented the so-called "new approsch" in matters of tech-
nical harmonization and standardization, which, as regards foodstuffs, took the
specific form of a new Communication in November of the same year.

The system in force until 1980 had been based exclusively on the hermonizatlion
Directives, 180 of which had been approved. This was an all-out approach whick,
over the course of time, had proved excessively regulatory and also inefficient:
netional provisions had to be harmonized or the basis of the old Article 1CC,
unanimously, with the additional difficulty of subsequently transcribing the
Directive that had been approved to State level, a process which took between one
and three years. Furthermore, previous experience had shown that on the basis of
the general principles of the food law, States did not require coercion. Hence &z
new_strategy was defined, based on:

&. introduction of the new irticle 100 4 and the priorily use of vote by &
cualified majority;
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specialized institutions in this sphere (the IBN in Belgium, the DS in Denmark,
the DIN in Federal Republic of Germany, the AENOR in Spain, the AFNOR in France,
the BSI in the United Kingdom, the ELOT in Greece, the IIRS in Ireland, the UNI
in Italy, and the NNI in the Netherlands). Some of these organisms are veritable
factories of technical obstacles, producing a surprising average of 1,400 a year
in the case of the Deutsches Institut fdr Namung, 1,100 a year in the case of
the Association Frangaise de Normalisation, and 850 a year in the Asociacidn
Espanola de Normalizacidn.

Moreover, under the new focus it was necessary to intensify prevention of
obstacles to trade and introduce greater transparency in State regulations. This
was the object of Directive 83/189, which required prior notification to the
Cormission of national draft technical regulations on industrial products, with
some exceptions. In accordance with a Communication of the Community organ dated
1 October 1986, technical rules not notified in accordance with that Directive
would not have effect vis=3-vis third parties.

In March 1987 the Commission set out to extend the material scope of this
regulation and presented a proposal with regard to the establishment of procedures
for information regarding technical rules and regulations on agricultural products.
After long discussion between States and the Comission, and the presentation of
a new proposal in January 1988, it was finally adopted, becoming Directive 88/182.
According to this new provision, a key to completion of the internal market, with
effect from January 1989 States must notify the Commission, for study by the CEN,
and the other Member States of their draft technical regulations, irrespective of
whether they were applicable to industrial or agricultural products. With a view
to avoiding the adoption of national measures likely to compromise future Community
rules, a twelve-month status quo was established for those matters on which the
Commission had expressed interest in legislating, during which period Member
States must refrain from adopting their own new technical rules. Furthermore, in
accordance with the text adopted, the Commission would immediately notify each of
the other Member States, in its own language, of any national project.

However, in the light of the experience obtained in recent years and of the
remarks made above, it can be concluded that, as applied to foodstuffs, the new
focus is inadequate, since it does not guarantee the final result of the har-
monization proposals presented within its framework. Perhaps, however, in all
fairness, we should not hold a mere concatenation of technical circumstances
responsible for the consequences that the serious shortcomings of the Community
decision=-taking process have on completion of the internal market. But that is
another matter, which it is not for us to consider here.

13, CONCLUSION: ACTION BY THE EUROPEAN PARLIAMENT

With the entry into force of the Single hct, one of the main areas of Community
agricultural activity has become the completion of a true internal market in the
agri-foodstuffs sector for 1992. It is now universally accepted that this great
area without frontiers will constitute the frameworx within which the GAP must
develop in the future. In the last analysis, this evolution simply heralds a
qualitative leap in this policy, which is definitively acquiring an industrial
character, With the Single aAct, the whole agri-foodstuffs chain is now to be
regulated, in one way or another, by Community Law.

In this process, the role of critical conscience and institutional motor played
by the Europesn Parliament becomes daily more apparent, when set against the
paralysis of the other Community organs in the face of the growing difficulties
involved in creation of a common economic area. The number of proposals for agri-
foodstuffs harmonization still awaiting approval by the Council, and, above all,
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the conditions imposed in order to arrive at the common positions adopted, fully
corroborate this view.

Action by the Buropean Parliament with regard to completion of the internal
market in the agri-foodstuffs sector has been concentrated at three levels: in
the area of legal precedent, in opinions delivered on its own initiative, and at
the level of legislative consultations.

a. At the level of the Courts, the European Parliament has twice appealed to
the Court of Justice of the Comrunities against various decisions of the Council,
in defence of the institutional equilibrium established in the Treaties. In the
first of these appeals, it contested the legal basis of Regulation 3954/87 on the
fixing of maximum tolerances of radioactivity in foodstuffs, animal feedingstuffs
and drinking water, considering that it should be based on the new Article 100 A
of the EEC Treaty, instead of on Article 31 of the EURATOM Treaty (Case 70/8% of
4+3.1988). But without any doubt, the action that had the greatest repercussions
was the lodging of an appeal (Case 302/87 of 27.9.1988), requesting the nullifica-
tion of Decision 87/373 - a case relating to the problem of committees in the
Community, which is particularly serious with regard to the CAP on account of the
huge number of committees involved in its operation. Unfortunately, the Decision
of 27 September 1988 did not lead to a ruling on the substance, since the Court
considered the appeal inadmissible on the grounds that Parliament had no right
to bring proceedings.

b. As regards action on its own initiative, the Buropean Parliament has adopted
a legislative initiative on administrative and judicial assistance among the nati-
onal authorities responsible for supervision and control of the manufacture and
marketing of foodstuffs, which provided for swifter and more direct cooperation
rrocedures between Member States in the field of preventive controls and of pro-
gecution of contraventions of the food regulations. In the matter of opinions
delivered on its own initiative, the activity of the Europesn Parliamsnt has bsen
basically centred on three areas: analysis of the effects that completion of the
internal market may have on agriculture, with the adoption in May 1989 of a spe-
cific Resolution on agriculture in the context of 1992 (Doc. A2-94/89 adopted on
26.5.,1989); the need to introduce a genuinely Community-wide policy coiacerning
foodstuffs to include all aspects of the matter, particularly in its Resolution
on the food industry of April 1989 (Doc. A2 =17/89 adopted on 14.4,1989); and,
thirdly, defence of Community consumers against the risks involved in introduction
of biotechnologies into agriculture, and in perticular, growth hormones in cattle
- already discussed in Chapter 15. Regarding this latter point, atteation is
drawn to the setting up of a committee of inquiry within the Assembly, which pre—
sented its report in April 1989 (Doc. 42-11/89 submitted to Parliament at its
part-session on 12.4.1989, under Rule 109.3.3 of the Rules of Procedure).

c. The third and last level of activity of the Buropean Parliament has consis-
ted of legislative consultations carried out in the framework of the procedures
under Articles 43, 100 and 100 A of the EEC Treaty. Apart from the amendments
adopted, some of which were taken up by the Council in its varicus common pos-
itions, mention should be made of the continuous declarations by the Assenbly in
favour of the use of the consultative committee procedure, in suppori of the Com=
mission, and also the request for greater parliamentary intervention in the
decision-taking process. In this way, the activity of the European Parliament
transcends the process of completion of the internal market in the agri-foo@stuffs
sector, to take its place in a longer-term institutional strategy whose ultimate
objective is nothing less than the achlevement of the Buropean Union with a @emo-
cratically elected Assembly with powers similar to those of national as§emb11es.
Only in that context is it meaningful to think about the morning following 31
December 1992, and about the future development of a Green Burope.



- 37 -

TABLE VII

MAIN PROPOSALS IN THE WHITE PAPER

ON COMPLETION OF THE INTERNAL MARKET ADOPTED BY THE

COUNCIL ON AGRI-FOODSTUFFS FROM 1985 TO MAY 1989

ACT TWELVE SUBJECT IMPLEMENTATION DATE
Dir.85/173 | L 65 of 5/3/85 | Amendment to Dir. 77/93 1 January - March 1985
(Plant health)
Dir.85/320 | L 168 of Eradication of swine-fever 1 January 1986
Dir.85/321 | 28/6/85
Dir.85/322
Dir.85/323 | L 168 of Microbiological controls Not yet fixed
Dir.85/324 | 28/6/85 on meats
Dir.85/325 | L 168 of Medical examination of 1 January 1986
Dir.85/326 | 28/6/85 personnel
Dir.85/327
Dir.85/358 | L 191 of Hormone growth promoters 1 Jamiary 1987
23/1/85
Dir.85/397 | L 226 of Production and trade in 1 Jamary 1989
24/8/85 milk
Dir.85/511 | L 315 of Control of foot-and-mouth 1 January 1987
26/11/85 disease
Dir.85/572 | L 372 of Plastic materials in Not yet fixed
31/12/85 contact with foodstuffs
Dir.85/573 | L 372 of Coffee extracts,chicory 1 January 1987
31/12/85 extracts
Dir.85/585 | L 372 of Preservatives 1 January 1987
31/12/85
Dir.85/591 | L 372 of Sampling and methods of 23 December 1987
31/12/85 analysis
Dir.85/649 | L 382 of Hormone growth promoters 1 January 1988, de-
31/12/85 ferred for one year
by the Council in No=-
vember 1987 and annull-
ed by the Court in
February 1988
Dir.86/102 | L 88 of 3/4/86 | Emlsifiers 27 March 1987
Dir.86/197 | L 144 of Obligation to indicate ingre-| 1 May 1988
29/5/86 dients and alcoholic strength




Dir.86/298

Dir.86/355

Dir.86/362
Dir.86/363

Dir.86/469

Dir.86/545
Dir.86/546
Dir.86/547

Dec.86/649
Dec.86/650

Dec.87/58

Dir.87/64

Dir.87/153

Dir.87/231

Dir.87/402

Dir.87/486
Dir.87/487
Dir.87/488
Dir.87/489

Dir.87/.%1

Uir.87/519

Rege 3954/87

Dir.88/166

L 186 of
8/7/86

L 212 of
2/8/86

L 221 of
7/8/86

L 275 of
24/9/86

L 323 of
18/11/86

L 382 of
31/12/86

L 24 of 17/1/87
L 32 of 3/2/87
L 34 of 5/2/87
L 64 of 7/3/87

|
L 99 of 11/4/87

L 220 of
8/8/87

L 280 of
3/10/87

L 279 of
2/10/87

L 304 of
27/10/87

L 371 of
30/12/87

L 74 of 19/3/88
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Protection in the event of
tractors overturning

Prohibition of ethylene
oxide as a plant pro-
tection product

Maximum levels for
pesticide residues

Control of residues

National/third country
plant health regulations

African swine-fever in
Spain and Portugal

Eradication of bruecellosis,
tuberculosis and leukosis
in bovine species

Trade in fresh meat

4dAitives in animal
foodotuffs

Eradication of classical
swine-fever

Approximztion of laws rela-
ting to protection of
tractor drivers

Eradication of classical
swine-fever

snimal health problems
affecting intra-Community
trade in meat products

Undesirable substances and
products in animal mutrition

Maximum permitted levels of
radioactive contamination in
foodstuffs and animal feeds

Protection of baittery lavers

2 June 1988

1 July 1987

30 June 1988; with
Annex amended subse-
quently by Directive
88 /298

1 April 1986, 31 Dec-
ember 1987 and 31 Dec-
ember 1988

Up to 31 December 1989

With submission of
plans: Portugal: 1/1/87
(Decision B7/526.
Twelve L 306 of
28/10/87)

With submission of
plans

1 January 1988

31 December 1987
31 December 1987

26 June 1989

-31 December 1987
~with national plans
-with national plans
-31 December 1928

1 January 1988

3 December 1990

1 January 198¢

1 July 1987



Dir.88/182

Dir.88/183
Dir.88/271
Dir.88,/288

Dir.88/289

Dir.88/297

Dir.88/298

Dir.88/299

Dir.88/315

Dir.88/344

Dir.88/388

Dec.88/389

Dir.88/406

Dir.88/407
Dir.88/408

Dir.88/409

Dir.88/410
Dir.88/411
Dir.88/412
Dir.88/413
Dir.88/414

Dir.88/593

L 81 of 26/3/88

L 83 of 29/3/88
L 116 of 4/5/88
L 12/ of
18/5/88

L 124 of
18/5/88

L 126 of
20/5/88

L 126 of 20/5/88
L 128 of
21/5/88

L 142 of 9/6/88

L 157 of

| 24/6/88

L 184 of
15/7/88

L 184 of
15/7/88

L 194 of
22/1/88

L 194 of 22/7/88
L 194 of 22/7/88

L 194 of 22/7/88

L 200 of
26/7/88

L 318 of
25/11/88
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Information procedures on
standards and technical rules
applicable to agricultural
products and foodstuffs

Liquid fertilisers
Amendment to Dir.77/93

Health problems affecting
intra-Community trade in
fresh meat

Health problems upon impor-
tation of bovine animals and
swine and fresh meat from
third countries

Type approval of wheeled
agricultural or forestry
tractors

Amendment to Annexes to
Dirs.76/895 and 86/362

Trade in animgls treated
with hormones

Indication of the prices
of foodstuffs

Extraction solvents
Harmonization of flavour-
ing agents

Basic substances for
flavourings

Enzootic bovine leukosis

Trade in frozen semen
Charges on meat controls

Health and inspection rules
applicable to meat intended
for the domestic market

Directives implementing the
regulations on wheeled agri-
cultural or forestry tractors

Jams, jellies, fruit marma-
lades and chliestnut puree

1 January 1989

25 March 1989

1 January 1989

1 January 1989

6 June 1990

1 July 1988

1 January 1989
31 December 1988
9 June 1990

24 June 1991

15 January 1990
15 July 1990

1 July 1988

1 July 1990

1 January 1990

31 December 1990

1 January 1991

30 September 1988

Commission Directives

31 December 1989
1 January 1991



Dir.88/657

Dir.88/658

Dir.88/660

Dir.88/661

Dec.89/20

Dec.89/21

Dec.89/45

Dir.89/107

Dir.89/108

Dir.89/109

Reg.382/89

Dir.89/173

Dir.89/227

Dir.89/28.

Dir.89/344

L 382 of
31/12/88

L 382 of
31/12/88

L 382 of
31/12/88

L 382 of
31/12/88
L 9 of 12/1/89
L 9 of 12/1/89

L 17 of
21/1/89

L 40 of
11/2/89

L 40 of
11/2/89

L 40 of
11/2/89

L 44 of
16/2/89

L &7 of
10/3/8¢

L 93 of 6/4/89
L 111 of
22/4/89

L 142 of
25/5/89
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Imports of minced and
sliced meat

Trade in meat-=based products
Health problems concerning
trade in meats

Zootechnical standards appli-
cable to breeding animals of
the porcine species

Classical swine-fever
African swine-fever in Spain

Exchange of information on
dangers to the consumer

Food additives
Deep frozen foods
Materials and objects coming

into contact with foodstuffs

Implementation of Dir.85/397
on trade in milk

Wheeled agricultural or
forestry tractors

Imports of meat-based pro-
ducts from third countries:

Content of fertilisers

Products of cocoa and
chocolate

1 January 1992
1 July 1990
1 January 1992

1 April 1989

1 January 1991

15 January 1989
1/ December 1938

21 January 1989
28 June 1990
10 July 1990

10 January 1992

10 July 1990
10 July 1992

19 February 1989;
Commission Regulation
amended by Regulation
822/89

31 December 1989
30 June 1990
17 april 1989

1 January 1988
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TABLE VIII

MAIN AGRI-FOODSTUFFS PROPOSALS ON CQMPLETION OF THE INTERNAL MARKET

NOT YET ADOPTED BY THE COUNCIL IN MAY 1989

Commission Title Proposed legal Observations
proposal base
COM (76) 427 Marketing of phytophar- Art. 100 4 -—
maceutical products
CoM (81) 504 Persomnel responsible for Arte 43 3 proposals
health inspection of
trade in meat
cay (81) 712 Harmonization of preser- Art. 100 A Partially adop-
ving agents ted Dir.85/525
CcoM (82) 529 Aujesky's disease and swine| Art. 43 Partially adop-
vesicular disease ted Dirs.82/893
and 84/336
COM (82) 626 Compulsory indication of Art. 100 A Partially adop-
ingredients and alcoholic ted Dir.86/197
strength
coM (83) 378 Prodquction and trade in Art. 100 i Dir.81/851
(Prev. CONM medicated feeding stuffs
(81) 795)
COM. (84) 726 Modified starches Art., 100 4 -
coM (85) 782 Certification of seeds Art. 43 -
cov (86) 159 Definition of spirituous Art. 100 4 2 proposals with
(Prev. COM beverages and aromatised a change of le-
(82) 328) wines gal base. agree-
ment of the Coun-
cil of 12-15/12/
88 and 23/1/89
CoM (86) 334 Substances with anti- Arte 100 A& —
oxidising effects
COM (86) 564 Preparations for nursing Arte. 100 & -
(Prev.CONM mothers
(84) 793)
COM (86) 659 Filiation standards appli- Art. 100 4 -_—
(Prev. CUM cable to breeding animals
(89) 785) of the porcine species
CoM (87) 241 Food for particular nutri- Art. 100 & agreement, of the
(Prev. COM tional use Council of 13/

(86) °1)

11/88 and 5/5/89



CAM (87) 242
(Prev. COM
(82) 166 and
ca¥ (86) 89)

COM (87) 325

COM (87) 326

COM (87) 328

COM (87) 720
cov (88) 47

COM (88) 132
coM (88) 170

(Prev.COM
(84) 288)

Cul4 (88) 293

coM (88) 295

cor (88) 3u3

CCN.(SS) 319
(Prev. CONM
(86) 688)

CcQr (88) 322

Car (88) 303

Cav (88) 489
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Labelling and advertising
of food products

Harmonization of the struc-
ture of excise duties on
cigarettes

Harmonization of the struc-
ture of excise duties on
manufactured tobacco other
than cigarettes

Harmonization of the struc-
ture of excise duties on
alcoholic drinks

Maximum tar content in
cigarettes

Health guarantees concer-
ning fish (nematodes)

Food colouring products

Protection against entry
into Member States of orga-
nisms harmful to plants or
plant products

Maximum acceptable levels of
radioactive contamination
in foodstuffs

Conditions for exporting
foodstuffs and feeding
stuffs after nuclear
accidents

Compound feedingstuffs
for animals

Fruit juices

Emulsifying, stabilising
and other agents

Intensification of controls
on implementation of veter-
inary regulations

Compulsory labelling on
nutritional properties of
foods

Art. 100 A

AI' tS . 99-100

Arts. 99-100

Arts. 99-100

Art. 100 A

Art. 43

Art. 43

Art. 113

Art. 43

Art. 100 4

Art. 100 A

Arte 43

art. 100 A

aAgreement of
the Council of
18/11/83

Proposal for &
regulation

Agreement of th
Council of 14/
10/88 and 18/11
88

Proposal for 3
regulations

Proposal for
2 directives



CoM (88) 562
COM (88) 598

CoM (88) 626

COM. (88) 629

coM (88) 630

COM (88) 646
(Prev. COM
(87) 46)

CM (88) 654

COM (88) 742

COM (88) 779

COM (88) 1785

COM (88) 798

caM (88) 845
(Prev. COM
(87) 719)

caM (89) 9

CQM (89) 34

coM (89) 224
(Prev. COM
(87) 501)

caM (89) 225
(Prev. CQOM

(86) 747 and
COM (88) 38)

Oligo-elements in fertilisers
Zootechnical and genealogical
conditions for the marketing
of pedigree animals

Agricultural and forestry
tractors

Agricultural and forestry
tractors

Protection against rollover
in tractors

Health conditions in the
marketing of egg products

Approximation of laws on
foods treated with ionis=-
ing radiations

Health problems in trade in
ovine and caprine products

Veterinary medicaments

Trade in embryos of the
bovine species

Maximum levels of pesticide
residues in plant products

Labelling of tobacco products

Trade in farmyard poultry
and hatching eggs

Plant health products
Identification of batches
of foodstuffs

Official control of
foodstuffs

Art.

Art.

Art.

ATt

Art.

Art.

Art.

Art.

Art.

Arte.

Art.

Art.

Art.

Art.

Art.

Art.

Art.

100 4

43

100 4

100 A

100 A

43

100 A

43°

43

100 A

43

43

100 A

43

43
100 A

100 A

2 proposals: 1
for a regulation
and 1 for a
directive

3 proposals: 1

under Art. 43 and
2 under Art. 100A

1988 Agreement

Agreement of
the Council
of 21/12/88
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