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Report from the Commission to.the Counoil.

Sub!ect 5 Infestmeni promotlon and proteutlon olauses in agreemen?s betn ]
ween the Community and various categories of dsveloping countrv
achlevements {0 date and gu1delin°s for 301nt action - 7 :

Intfoduction' i- - ; IR

In January 1978 the Comm1s51on presented a communlcat:on to tho Councll
settlng out the guldvllnes for Pommunlty actlon to encourage European 1nvest-v-

ment 1n tﬁﬁ developlng countrlns.

Since then the Communlty has had to take,declslona on the inoluslon of 1nvest~
ment clauses in cooperatlon agreements to be conoluued w1th varlous develo-a;-&

ping countries or groups of developlng countrles.; Negotlations on %his -
R

matter have been successfu]ly completed uLth the ACP States, ADEmN NeMber counu

trles, Yugos;av1a and Braz1l and tak to the stage of a draft convantlon 1n
the- framework of the Euro—Arab alalogue ; further negotlat1ons, notably'
w:.th Indxa. a.rzd the Andean Pact countr:.es. a.re d.ue to beg:m shortly, S

This would iherefore seem to be a sultable moment to revxew progross to
date in this fleld and set out guldelmes for gomt aot:Lon to be u.nd.erta-
ken as regards both the 1mplementat1on of the prov1sions negotlated so
far and the developlng countrles w1th whlch negotlatlons are belng or are

R

shortly to be helds . : o Jf.gA "i§

~

Such is the aim of thls report.‘ o R  ‘3*ﬁ‘ 5f;;“ﬁ{;m‘
It is not therefore, conoerned w1th the Community posltlon to be adopted
in 1nternat10nal discussions on the subject . of forelgn 1nvestment.A Thai
matter has been: dealt with inter alia in a Commlssxon worklng paper Jn

corincction with the preparations for UNIDO IIT.



‘I o Ac!

hievements to dot@

;.

The .L978 Comnission praposals *overed two typea of arrangement .

the neo-otlahwn of agreements (or clauses 'bo be :anorporated J.n coopera~-
- tton ! af:reemenl.'s) with developlng couu“l*rles or groups of developlnv coun-"
tries, d"ega,rdmg the baslc rules for the treatment of forelgm mvest—.

~snts

fasures to ‘be applied on a case-by—ca.se basm (in. pa.rtlcular the conclu--‘.

' sa,en of spcclflc agreements backed up vfhere approprlate 'by Commum.ty f 1nan—

. eial gvarantees) for the seleotlve promotlon of :aneatment projects of

spec.x.al interest. ‘ooth to the Commun:xt.,r and the host countr'y. :.

-~
{

i the negotiations mhic‘h ‘have taken place ao fa.r w:.th various developmg

coun.,r,.rs, progress has E:-et.n mad e on v.a:rlow.asE :Ldea.s put forward by the Com-

mission in the field of 1 gal protech cn .’c‘or 1nvestments, but 'the exa.mma-x-

|,'1

on of a financial gua.:’aﬂtee (or ’oackup for actlon by the Mem'ber %ates),

which const;tutes an int emal Commml*'y instrument, has still prpduped no_

posl»lve resitd +s.

1.

the Furo—Arab diﬁaloQ:b 3 elf forts have so far focused on ‘Lhe more general

: th°rr.e, amely basic rules for mveetment, Follow:mg an agreement betweeni

the iwo ‘gides on the prmr‘lples whlch should govern a convent:.on in thls .’
f‘*eid the European merhcls of bne *worlr.mg comm:.ttee cenx,emed have drawn

"u & draf‘t Euro-—”‘a.n (‘onvenflon on s ua,l promotion and proteotlon of

mveatmen’ss, Thig doeu‘mn» i8 a f\uly worked-up and detalled legal tar{: ,
ch Jta;nds a good enmoe of 'belng approved wlthout eubktantx_al nmend—»

»mentr, wnw the suwpended 4 d.logu.e is resumcd. :

»_‘I"f;ie work done in this context cxearly refealed ‘a consensus m.thln ‘the
Goxcr.'rmj;ty' om. the datatled contants of an investment P cr»‘c**c*1 on a:'cord. to -
be sm‘bmi't*-:ed_ to a specifie group of develioping couniries.. © Admitt edly 1n
the oese in point Sucﬁi & consensus wWas made easier by the fact th-ﬂ; geve-
rel’ of 'chc 4rab couniries likewise had an obv1ous interest in T*eacku,.;g an

a,g.p:,e‘heat: H‘D'\m“ woula protecﬁ ‘;ha_lr OWiL 1nvestments in Eu‘ope. But the



speciiic nature of these Arab invesfmente (mainly'finanOial:aeseﬁs)'poae&":
partloular probléms for the - Europeaa side whioh is mere umed fo dieouasing
the treatment of.dlrect investments ; thls was ‘the oase nofdbly with regard
to the non;diecriminetOry trestment of. portfo’io 1nves+ments and the trans-'
fer of investnents and income. Moreover it was neoessary ‘at the’ outeet to i
convince. our Arab partners not to 1n81st on the ooverage of monetary rlsk"-
(agalnst 1nf1ai10n and exchange rate fluctuat;ons) and to flnd a response
to the Arab olaim to be allowed to derogate from applying national ireatu:

ment on the grounos of development pollcy. o

2. Negotlailons for the renewal of the Lomé Conventlon The Communlty proposed (
‘to the ACP States that the new agreement should contaxn certain: clauses -

aimed at the promot;on and prbteotlon of 1nvestmenﬁe in general, plus

more speclflc prov181one ooverlng ‘specific investments. 1n the\mlnlng and

‘energy sectors of part1oular interest to both partxeso'

'a) On the treatnent of 1nvestments 1n general, the Communlty, because of the

dlfflcult1es presented by agreements on - ba81c 1nvestment rules and & tlme

schedule rullng out-lengthy negotlaxlons on suoh rules, had slmply put o
forward a formula inter alia afflrmlng the importanoe 1n the muhual inte-
rest of concludlng re01procal 1nvestmenb promotlon and protectlon agree— )
ments. Thls proposal had to be dropped in the final stagea of the nego-'
tlatlons ow1ng to rigid opposmtlon from a handful of ACP States fearlng ft
’that in the c1roumstances acoession to the new. Conventlon would morally i
{dbllge them to sign such agreements. The proposed formula was replaoedi;9
”by a much more general declaraxion of intent "to take euoh steps as would'

promote 1nvestment" in flelde of mutual 1nteresto

'The Communlty proposal for non—dlsorlmlnaxlon beuween 1nvestments from The
\various Member Staxes, on the other hand, was adOﬂked and spelled out in
a joint deolaraxlon annexed 10 the flnal aot of tﬁe Lomé Convention. The
'appllcatlon of thls rlght 1s based on bllaferal inkermgovernmental agree—
‘ments’ relating to the treaxmant “of investmes iy walok shall serve a8 rofe~

rence agreements.

._,I_*_-_



Por the purpose of dpplv1n£ nen—dlscrlmlnaxory trea&mant; the ccntras«
tlng states ooncerned are to oonslude agreaments in tha xﬁrm cf axonanu

ges of letters or some other approprlaie form.

The declaration specifies that such agreements w1ll cover dleputes reldilng
t0 investment only where they arise aftnr the entry into fcrce of "the new
Cbnvention but 1nvestments made beforn that date which have not glven-f
rige. to any dispute may also quallfj for: qon-discr;mlnato*y trea%mgnt S
since it is stated that their treatment sha¢1 be ‘examined by the par*les',;
cononrned case by case, in the light of !he nrov1slons of +he agreement.(

of reference. .. S et

Ths aoa—dﬁbcrlmlnailon clauqo is w1uhout precedent in the Pler of the legal
prouactlon of 1nvastm°ntay and in prlnoln‘c Jt should be equl“alent 1n effect
to the Compunity agreemen+s on bnﬂlw rules préposed iy khe Commlsslon 1.6.'»}

put {firms frem all Vemuep otanos on an egual footlng as regards trﬂa#ment i

*hc¢r assets "in the developlng cevntrlas concernedo I remalns “to be

seén to what extent +n“s DbJethve oan be axtaJned in rnlatlors w;th the

ACP ubataa gy means of tne b3 Lateral agruemen*s prov1ded for ;n bhe deola»
railona ' R '
In any evcﬁ the declaraulon has not settled bhe problem of treabment of

investmenis in ACP States uhlch nave not concluded mvestmen+ agreemantﬂ C

aﬁd'do not intend to do s0.

o) R“édfuln« the 3romorlon of mlnlng and en@rgy 1nveqtmenﬁs 1n ACP coun?rlesr
hoth a¢des racognlzed hne impoxrtance of sueoxflc protectlve meagures as a
Leans of enuourqqlng European firms te engﬂge 1u this sector end thus brlng
into play the increased opyormun ities opened up oy the new Lonvunt on for e
Eop and BIB partlclpatlan, ‘which should eﬁsentlaliy p1qy the role of caﬁa~t

1ysts €or 1nves»m9at.



That is the nurpose of the 301nf "ACP-EEC d@clara+101 annexed to the neq {
Convention at the request ¢f the ACP Statea wh;oh p”ﬂV1del for the possz~
bility o; uo“cludlng apreoments be ween the ACP States o the one hand anL,
the Community ‘and its Member States on the Ouher, relatlng to sp cciflc

mining and ane-hf sector proaects promo»ed by the conubrnea ACP st aie where'tue
Communlty recognlzeﬁ that such prOJects are of interest to 1t and “uro-

pean capltal is 1nvolved in the flnanc1ngu

Tous the negotlatlono with the ACP Staxes bhowed thcse countrles 1o be f_
u:wllllng to blnd themselven in any way they feel is 1ncompatible w1th ;f"‘
naflonal soverelgnty, Ior examole by ooncedlng any. automaxlc .or retroactlve
foroe to the exten51on of rzghts granted to a thlrﬁ party, but not opposed
in prln,ip e b dlscuss110 matters of investment. _The referende to specl~ -
:‘flc agreesants in tﬁe mlnlng and energy sector was never callad into ques—,g
‘ tlon in the negotlamlons. Slmllarly, a number of ACP Sfates were notably ‘
“open-minded regardlng the ooncluslon of agreements ln the 1nves~ment fleld
~"as indicated for 1nstance in-the speeoh by the: Presxdent of the Counc11 Xf
of ACP Ministers ‘at the 51gn1ng of Lomé IT - prov1ded thelr soverelgnty i 35
is safeguardedo IR CL o ‘_«vg L {jtg(‘;ayl.-:};ﬂ‘Axfﬁ

The negotlaxlons on: the 1nvestment clause 1ncluded in the Cooperatlon Agree— _
ment recently 81gned with the five member countrles of ASEAN (Indonesla,:?ﬁfﬁ
‘Nalay51a, Phlllpplnes, Slngapore, Thalland) were helped by the open attltude;;
_of these countries towards forelgn 1nvestment whlch they con31der necessamy:}
o develop and dlverslfy thelr 1ndustr1al capaclty and bu11d up thezr tech—;fv
nologlcal potentlal., T PR

1Ev1dence of thls can be seen in the promotlon measures taken by these coun—fﬁ
tries thpmselves and the relatively hlgh number of promotlon and protectlon -:
agrecments "concluded with Member States of ‘the Communlty, In the investment:
clause of the Agreement, which is based on. the text adopted on thls matter rjj
a+ the 1978 Communlty—ASEAN minigterial meetlng, it is lald down thax in -
'order to improve the already favourable 1nvestment cllmate, the. partieé should
'ancournwe efforts to extend the agreements on 1nvestment promot1on and pro—'

tectlon, whlle ensurlng that these agreements endcavour to apply the prlnclple



of non-discrimination, aim at providing fair and equitable tfeatment and
reflect the principle of veciprocity. The Counoil stated thet the agree—
ments prov1ded for in the clause are to be concluded by the Member States

of the Communlty and “he wmember countries of ASBANn

What is 1nvolved therefore, is-a declaratlon of 1nt@pt by the member coun-.,

‘,trle" of both grouplngs to add to the network of bllateral agreements .

this belng almed more . espe01ally at those Member Statee whlch have concluded
very few, 1f any, agreements of this klnd S0 far. Among the three prlnclples
to be followed in concludlng new agreements, the ‘reciprocity and falr and '

equitable treatment criterla are standard for euch agreementeal"

The non~didcrimination principle, on the other ‘hand, is based on the Lomé II

foymla and means that any new agreements ‘concluded in the EEG-ASEAN context

shonld not deviate too far from exlstinp agreements, 80 as to avoid dlscr1~fff

“mination between 1nveste s from different countrleso..‘

However, unlike the joint declaration in the. Lomé Convention) the formule‘

adopted in the cooperatlon agreement w1th the ASEAN oountrles does not

-establlsh a rlght to non~dlscr1m1natory treatment.,'t

| .A -

. In any event the ex1stence in the EECmASEﬁV oentext of a conelderable num— o

" complex and haphazardo . . PSR

4o

~and the Communlty'lays down that the Conuraotlng Parties ehould take steps :

ber of agreements of dlfferlng ecope oonoluded by certaln Member States wculd

have made strict appllcat1on of the prlnclple of non—dlscrlmlnatlon extremely

.
-

Tha investment clause in the recentlyv"cdﬁéiﬁdé&"éé§éémént”ﬂéf&ééﬁ*?ﬁéééié&ié‘

to promote and protect each other's 1nveeuments and in thls regard endeavour

..to conclude re01prooa1 1nvertment promotlon and proteotlon agreements to their

_ mutual advantagea ‘ "

'_Thls formula reoreeents eome1h1ng of a. oommltment by the part1ee to—-:>

[ B R o e U

'establlsh contractual links 1n the sphere of inveetment 1noent1vee, w1thout

actually speclszn the nature or oontent of the agresments to be conclud*d
in this area. o ' '

-



Communitz contains an investment clause of general caracter, according
to which the Contractlng parties 1ntend to facilitate and’ promote, by -
'approprlate measures, favourable conditions for the expan31on of 1nvest-

mente, on adventageeue'baees for Ghoh of the ;ntereeted‘partzes.

This openlng clause, although not 1nvolv1ng any prec1ee umdertaklng, w111
make it poss1ble for the partlee, to’ oonelder oonorete measures in order

to attain’ the aim 1a1d down in the olauee.

-.x S x.‘..t._h__

The results- obtalned hltherto w1th 1noent1vee for European 1nveetment 1n .
'the developlng oountrlee reflect the dlver51ty of the poelt1ons of the _f?

various negotlatlng partners, the varlety of prlor arrangemente for fore1gn ;r

1nvestment and the Communlty 8 own dlfferent 1ntereete._

l <

They represent the acquis communautalre in thls sphere and ‘may consequently ;f

"have some value as a precedent for current or future negotlatlone wzth otherg

developlng countrles. SO

'11 I

The precedent 11ee flret and foremost in- the very fact of hav1ng‘1ncludedi
in a oooperatlon agreement between the Communlty and non-member oountrlee;
‘clauses aimed at protectlng, and thereby promotlng, forelgn 1nvestment of_
_mutual benefit to the host oountry and the Communlty. Such’ arrangemente §
are also an 1ntegral part of 1nduetr1al oooperatlon between the" Communlty\
:and the developlng oountrlee concerned because they do not etem from a Qf
'conce351on requested by the Commun1ty in. return for varlous henefite but\

from a clear grasp of where mutual 1nterests 116.

Thls is obV1ously partloularly applicable to developlng oountriee whloh can }
hope to beneflt from the reclproolty built into these olaneee ot w1sh to '

'keep the optlon to use it open. o rjfp'_i¢.-«‘ o ‘,ﬂyf”}:’f;f%

Wlth regard 1o the content of 1nvestment olaueee, the formules adopted up tor
now, i.0s a formal agreement on the baszo rulee, the clanse on non-dlsorlml-'
natory treatment betweean Member States, epeoiflo agreements for ind1v1dual ,

progeots and the clause openlng the way for subsequent measures w111 prov1de'

a very useful basis for future negotlatlona. :



II. Guidelines for future Community action to encoursge investment in the

developing countries

Guidelines for the application of the investment clauses in agreements'-‘/

concluded by the Community

Unlike the Euro—Arab conventlon on the promctlcn and prctectlon of 1nvest—i
ment, whlch when signed and in forc w111 in 1tself constltute an 1mmed1a$ _
tely applicable commltment under 1nternatlonal law, the. 1nveetment crauses

in the other agreements concluded by the Communlty set out prlnclples and
1ntent10ns whlch the Contractlng Parties w111 hawe to nge concrete shape .

laterc

The Community's-action here cculdlbe based on the folloning‘guidelinee'{f¥fﬁf
l; In the context of the new Lomé Conventlon fyf " - '34' ;

e em em m am R eD e em e em ew @ W em En e SE e e
L)

- With regard to the non-dlscrlmlnatory treatment prov1ded for in’ the 301nt
declaratlon relatlng to Artlcle 64 of the Conventlon, it is up to the Con-
'tractlng States - and 1n part1cu1ar the Communlty Member States concerned -
‘to make such treatment applicable by requestlng the hcst ACP ccuntry the
conclu31on of an agreement relating to the breatment of 1nvestments which :
 wculd be based on bllateral investment, treatles, known as "reference f,u““J

agreements“ (1)

‘As regards such reference agreements concluded before the entry 1nto force
7':of the Conventlon, the appllcatlon of ncn-dlscrlmlnatory treatment shall B
‘“take into account eny prev1smcns in . the reference agreement ; the concerned
iACP State has however the right to modlfy or adapt thle treatment when 1n—

ternatlonal obllgatlons and/or changed de facto clrcumetanoes 8o necessruﬂe.

'The partiee ccncerned then agree onlthe"fcrm of their egreemente'
- It would be adv1eab1e for the Member States to dlscuss w1th1n the Ccunc1l
:? how they intend to use the rlght to the non-dlscrlmlnatcry treatment of
:1nvestment. At a later stage it mlght prove useful to have a not1f10at1cn
e:procedure which would enable the Member States to be informed as a matter
‘of course of’ any new b11ateral agreementl and'"exten51on agreements" con-
, cluded”. ‘ ‘ e o

(1) ihis respect the list of reference agreements 1noff1c1ally submitted .
. during the Lomé negociations should serve as a basis and brought up to date
~ periodically: In the case an ACP State has concluded several bilateral
. agresments, the parties concerned shall choose the one that will -serve aa
"reference agreement" : -

c.a-



~ In accordance with Article 63 of the Convention, which points out the need
to take such steps as wouid promote"inteetment. and in order to'solve“thé~r
problem of the treatment of 1nvestment operatlons in ACP. States whlch have'ﬁ
not concluded bilateral 1nvestment agreemente and ‘which are therefore not-. -
bound by the deolaratlon on non-dlscrlmlnatlon, the Communlty and 1ts Mem—

ber States should explore the p0551b111ty of conoludlng w1th one or more of

those ACP States whloh w1sh so 1nvestment agreements whlch would help to j
enoaurage the 1nflow “of European capltal whlle fully safeguardlng the
soverelgnty of the host country. '

.= Lastly, the Communlty and 1ts Member States should endeavour,lln oon;unotlon
-with the host countrles conoerned and” on" thelr 1n1t1at1ve, to promote Euro—
pean {nvestment in mlnlng and’ energy development proaects 1n the ACP States
o whloh both 51de€ ‘Attach partlcular 1mportanoe.' In order to do this,
they should make use of the 1noreased opportunltles for aotlon by ‘the’ EDF
. and the EIB in this, seotor opened up by the COnventlon, and also- conolude
with ihe ACP States concerned agreements on spe01f10 proaeots part-flnanced

‘ by European oapltal. P ‘ " CE T

European undertaklngs would have a greater 1noent1ve to 1nvest 1f the Commu—
nlty and the Member States could offer them, in add1tzon to the preventlveiﬂ
: proteotlon constltuted by the SpeCIflo agreement 81gned by the puhllo autho-

: r1t1es, a fma.nc:Lal gua.rantee aga.lnst non—commero:.e.l rlsks, 1n oases where

The CommlBSi°n pr°p°395 that this question be dealt w1tn durlng the aotual K
examlnatlon of a- Speclflo agreement on the basls of the proposals it has ii
‘already made 1n this respeot (2) ;,igﬁ;'ir‘_::; - : i~

N

(1) The 1mportance of havmng a multllateral guarantee system for coverlng the
- particularly high risks in this sector is brought out by such moves as the -
Inter-American Development Bank's recent proposal to create a facility of
‘its own along these lines in order to encourage mining and energy invest-
ment . operatlons in Latin America. In this respect, it is striking that most
-—~n~of~tne Hember -States-of -the-Community-have -had-a favourable or. at least in-
“terested-first. reactlon, when the proposal was tahled. '

(2) see COM{73) 23 final of 30 January 1978 = pp. 911
and COM(79) 130 final of 14 March 1979 -~ ppe 11-13

- ‘lo‘-'



Relaxlvely speaking, the largest number of 1nvestment promotlon and protec—
tion agreements have ‘been concluded by the Member States with the member’

countries of ASEAN. Among other things,  this explalns the solutlon gpeci-
fically adopted in the Cooperation Agreement namely bllateral extensxon of

the networke

"The Member States will therefore have to addrees fhemselves to this task

- they will, of course, start from very dlfferent p01nts, ooncerning the num-;s,u

‘ber of 'bllateral agreements conoluded. A

It has already been mentloned in connectlon w1th the prlnclples to be followedﬂ
in negotlatlng new agreements that reclpr001ty and fair and equltable treat- *_
ment should not cause any problem, whlle the pr1n01ple of non—dlscrlmlnat1on ?f
should be conceived sufflolently flexlbly, thus generally maklng for a degree'

of protectlon ‘which 1s no lees than that already affordedﬁby exuﬂlng agneeupnts.'

P

mtarest not to. ._,,__;1_"

Moreover, it would seem to be in the contraotlng parties'

restrict thelr abfrv1t1es in the 1nvestment fleld to: exnandlng the network of
bllateral agreements. : . .

- Industrlal and technlcal cooperailon, w1+h partlcular empha81s on mlnlng

' peratlons - which the Agreement recommends should be encouraged - oould
be facllltated as in the oase of the ACP Staies, by the conc1u31on of
agreements ‘on spe01f10 progeots between the Communlty and the Member States,

- on the one hand and the member. countrles of ASEAN, on the othero J

= In addltlon, the Communlty should join with 1ts ASEAN partnere in seeklng ;

10 develop contaots and promotional activities ‘between the two reglons'

Ffirms and organlzaxlons, partlcularly 1o pave the way for new European’» ?
1nvestment or the acqulsltion of hold1ngs in South East Asla. -Such” aotl-
v1tles, which got off to a promlslng start wlth the two conferences on- :
industrial coqperaxlon, night be gzven 2 more 1natltutlonal form, stxll to

be determ;ned. .



The:fact that Yugoslav:.a has agreed to 1nclude a olauee on promot:.on and

- protectlon of foreign investment in 1ts Agreement with the. Communlty mlght 'f
be understood to mean ‘that it is open to this type of 1nflow, prov1ded that
Acertaln conditions are satisfied and account is taken of the spe01f10 feap'?i
tures of its economic. system under Wthh for 1netance, no forelgn f1rm ERCE
'may have a maJorlty shareholdlng.' ' '

' In ;addition, Yugoelav:.a has concluded :mveetment promotlon a.nd protectlon

Lo

agreements with two Member States.. T A_71_‘ ’:A[dfnvtt”ﬁ

~.As soon -as the agreement enters into force, the Communlty should therefore

' propose 1mplement1ng the 1nveetment olauee and explorlng wlth the other .
_Contract1ng Party what content and form the re01proca1 1nveetment egreements
prov1ded for in this clanse mlght be glven. f; ’ i

, ‘ . iR ‘ ' : : : , :
 As regarde the basic rules for the treatment of 1nvestment the moet effeotive

',solutlon - elnoe it avoids the neoe551ty of negotiatlng a set’ of agreemente o

 5presupposed by suoh solutlone as the exten51on of bllateral agreemente or iQ,,f
non-dlscrlmlnatory treatment - would be an agreement between the Member States

a8 a whole and Yugoslav1a, - »_«\j‘*; ‘{,.f:gﬁ]'”‘jf *1?>Ef*:

ﬁfThe relatlonshlp between a multllateral agreement of thls klnd and bllateral
agreements mlght be dealt wlth as in the draft Euro—Arab conventlon, byin

{epproprlate ciauses sefeguardlng the 1ntereets of the Member Statee wh1le"

rofferlng undertaklngs maximum protectlon.
'ZAThe partlee could also explore the p0581b111ty of conoludlng agreements on
j.the enoouragement of investment in a number of sectors pereuant to the ’f;i
Agreement . which makes particular prov151on 1"or the partlcxpatlon of Commu—u
”nlty undertaklwvs in research, production and prooeeelng programmes in oon-d

neotlon with Yugoslavia's energy resourcee.;z

. la-



4. In_the context_of the Agreement with Brazil

Brazil contlnues to be one of the main foouses of European 1nveetment -

flows to the developlng countries in general and South Amerxoa 1n par~

tlcular.

The investment conditions and ollmate 1n Braz1l are generally regarded as
stable and satisfactory both by undertaklngs and by the’ Governments of the :
Member States, which regularly agree to prov1de cover for investment pro— ‘
jects agalnet non-commerclal rlsks, desplte the fact that the conntry has

never szgned any 1nternat10nal 1nvestment proteotlon agreement.

~

This satlsfactory state of affalrs could be further 1mproved 1f Brazll
decided to abandon grantlng favourable 1nvestment conditions on a unl—e'

lateral basis in favour' of international oeqperetion in this field.v',Aj

In order to implement the‘future developmente cleuee in the agreement
with Braz11, speclflo agreements for ind1v1dual prOJeots mlght prove '
a partlcular,ly a.pproprlate mstrument as 1t mlght loglcally to be
perceived by Braz11 as e means of safeguardlng its soverelgnty more .
effectlvely. ~Such agreements might turn out to be a more pragmatlc g
.solutlon than agreemente on the basic rules. o
In view of the type and scale of the investment proaects to be undertake
in Brazil, especlally for developlng its mineral resouroes and energy
potentlal, specific agreements might help to stsp up the 1nvolvement of
Communlty undertaklngs in the. oountry, thus. serving the 1nterests of .

both partles.

- 13-



B. Guidelines for'future'negotiations

Those developing countries with which the Community is preparing to
lnegotiate cooperation agreements, namely the Andean Paot countries;
“and _India, display the same reluctance to 1ncur intergovernmental -
legal commitments to promote and protect foreign investment, yet at

the same time they are 1nterested in the 1dea of such 1nflows.£

The establiehment of oloser relations between these countries and the Commu- g
nity might therefore be condu01ve to exploring new forme of cooperation 1n_;;
Athls field taking account of - the different ways in which ‘the host countries;f

v1ew the role of foreign 1nvestment in their developmnnt processes.’f"

.

: in this connection, the various cooperation agreements should comprise geneff

3'ral opening clauses specifying the aims of investment cooperation - as env1-'

‘ saged in the agreement with Brazil - so that “the parties T s Y
~can oonsider at a later stage ‘what practical steps should be taken to attain?'

’.these aims. e ';:- T

‘With this in mind the Community might base 1ts attitude towerds the different

deVBlOplng countries on the. coneiderations set forth below‘””

: The Andean Group o

1 The encouragement of 1nvestment ehould be one maJor aim of the cooperationt
agreement Wthh the Community is ahout to conclude with the five member .
‘countries of the Andean Group, set up in 1969 by the Cartagena Agreement (1).

Despite the relative 1mportance of the Andean Group among the developing :'fi
hcountries - it is the fourth largest exporter and. 1mporter, ‘the seventh lar;,
- gest producer and one of the main suppliers of raw materials - European ffnf}

investment in these countriee is low : in 1977 net direct private invest- o
. ment by the Member States was only S 36 million (compared with ﬁ 354 million

by the United States) and has never exoeeded 8 % of total investment in
"_Latin America. a . ST '

"‘(1) Initially this agreement was slgned by Boliv1a, Chile, Colombia, Ecuador

and Peru ; Venezuela aoceded to it in 1973 and Chile ceased to be a mem—-‘
‘ber in 1976

e



The European undertakings have not been_reassured by the Andeen‘oonntries'
“stated position on foreign inrestment, causing them to share the opposie«

tion of the'other Latin American countries to international eommitments ‘

" on this point (1) and, in particular, to establlsh in 1971, under thelr g

De0181on n° 24, subsequently amended by other decls1ons, a common set of
k rules for the treatment of forelgn capital requiring all members of the X
Group to 1ncorporate a-number of substantlve and procedural prov1slons
1-1nto their natlonal leglslatlon, though leaving them some latltude in

"determlnlng thelr natlonal polloles in this connectlon.Ef"

" The most 1mportant of these prov1s1ons oonoern the gradual converslon of
the forelgn firm 1nto a "301nt" undertaklng (w1th natlonal 1nvestors .'_

' exercising effectlve control and holding at least 51 % of the shares),,
: irestrlctlons on the transfer of capital and earnlngs, less favoureble |
treatment {than that accorded to natlonal flrms (espec1ally in respect

of cred1t facilities and trade w1th1n the Andean Group) and detalled

rules on the transfer of teohnology. ' - c
The exlstence of thls leglslatlon 8should not however, prevent the Commu-g
nity from explorlng posslble forms of 1nvestment oooperatlon with the ""
Andean Group. The Group would seem 1o be taking a.rather more open attl-‘
tude to forelgn investment, as is borne out, for 1nstance, by 1ts posltlve
.response to the Inter-American Development Bank's proposal to set up a
multllateral guarantee fund to encourage 1nvestment in the mlnlng and
7energy sectors in Latin Amerlca, desplte the faot that thls would mean

rellnqulshlng some degree of soverelgnty.

R e ' : S

(1) The only exception has been the "oonventlonal" 1nvestment protectlon
- and promotion -agreement concluded in 1965 betweén Ecuador and Germany }
though this agreement:is still formally in force, it obviously no
longer reflects Ecuador's position and thus would not be a suitable
"reference agreement" for other Member States. .
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Moreover, the Commnity, which has an interest in encouraging the pro-’

- cess of integration begun within\the Andean Group would appear to. be'l
better plaoed than others to dlscuss ways of 1ncreasing the flow of
1nvestment under condltlons satisfactory for both parties. Faoed w1th 7
the common attltude of the Andean countrles on this questlon, the Commu—

nlty for its part must establlsh a Joint pos1t10n.' '

‘The. Communlty could accordlngly put forward the 1dea of ‘an

.agreement to cover 1nvestments, whlch would embrace all the

member countrles of the two reglons and would take due account, 1nter i

alla, of the 1ntr1n51c features of the Andean oommon system. ,}f*

Since the Andean countrles are anxious to develop their large mlneral and
_energy resources, they‘mlght also be 1nterested in the 1dea of sp901f10 "

agreements for 1nd1v1dual proaeots. o

..." llliﬁ_—

ffn&ié“fj

Indla conslders “that - the Indlan Constitutlon together with the
country's rules and regulatlons glve all’ securxty to forelgn flrms engaged

in bus1ness aot1v1ty open {to forelgn investment.

[

N . _:4~ . S ) -,,

:In 1964 india ooncluded-an investment‘protection‘agreement'sith the'FederaJ
Republic of Germany 1ncorporat1ng the essential baslc rules applloable in .
this f1e1d. ‘;_“, I :;_ o ”E:‘kf@it}“ fu_iféy.aﬁ,gf"uf> 5

However, thls is a prov1s10nal agreement between governments whlch was not

ratified by the parllaments concerned (oontrary to praotlce in the case of

all other German agreements), end . 1ts value as a precedent is

therefore limited. India, moreover, appears to be opposed to the terms of
this agreement being applled to all the Member States and unwilllng to '_'
agree to even a mention of the subaeot of 1nvestment treatment in the o
'cooperatlon agreement. ' o B -
The Communlty, however, should propose that thls 1mportant aspeot of . economzo"
cooperatlon between the two parties be 1ncluded in the agreement, at 1east inhi
the form of a clause on improving the ollmate of investment, which would open{i

_the way for subsequent conslderation of approprlate ooncrete measures.

—IG—.’



C. Possible negotiations with other developing countries

Southern Medlterranean countrles

All the Arab countr1es w1th whloh the Communlty has concluded overall 000~
peratlon agreements w1th1n the context of ite "Medlterranean approach“iwould
be covered by the Euro—Arab Conventlon on Investment Promotlon and Protec~ :

tlon. Approval of the Conventlon w111 be one of the priorlty 1tems forej““

dlscu531on when the EuroqArab Dlalogue 1s resumed. ' "~\;,ﬁ.t. e -

Hence, omly if the Convention were not- approved or the Euro~Arab agreement

- assumed a much more general oharacter than planned at present, would the 0[,
Communlty hawe to take the 1n1t1at1ve of presentlng its 1nvestment propo— ?é
sals through the Cooperatlon Coun01ls, whose Jdb 1t is to monztor the ’".
working of the Medlterranean agreements and propose further cooperatlon

measurese.

Tt
v

A'similar'prOpoeal on investment cooperation Ehould in_any case be eubmitted

e to Israele R

The Gulf States

The Gulf States would also be covered by the Euro—Arab Conventlon. Should the
Communlty engage in negotlatlons with them with a- v1ew to concludlng bllateral
agreemente, those agreements should either include a reference to the Conven-
tion or, in default of the Convention, provide clauses based on the result

. actually achleved in the Euro-Arab Dlalogue. '

1

Other countries ) ' s S . tf ST

Among the other non-member countries with whlch the Communlty could dlsouss

' the questlon of 1nvestment, partlcular attentlon should.be given to ChlnaoJ‘

-

Chlna has recently altered its p031tlon regardlng the~role whlch forelgn invee-

© ment. is can ‘play in the country 8 development. It is important therefore to Ifj
‘engure that Communlty firms are able to partloipate in China's development
efforta under the best possible conditions. .

-~



Conclusion

,Con31deratlon of the Community 8 aohievements in promoting European '
investment in the developlng oountrles -and of p0581b1e future aotion

in this sphere, reveals <the divers1ty of the situations 1n questlon

and of the p031t10ns of the parties 1nvolved and, - consequently, ‘the
difficulty of produ01ng formlas which would be universally applioable.ﬁg
For this reason it has proved necessary and will doubtless be necessary
in the future - to have recourse to different variants of the two basioc

1nstruments proposed by the Commission, namely agreements on the ba31o

rules for 1nvestment and specifio agreements for 1nd1vidual proaeots

Furthermore, certain guidelines emerge from the Community 8. action Q

in this Sphere, notably L ,;“':f.]';"{t ;:‘

- the utillty of ralslng the subaect of" 1nvestment with all partner 1;?
developlng countrles, including those reluotant to agree to cooperat1on
in this field - R

‘- the de51rab111ty of 1ncorporat1ng the basio rules on 1nvestment or otheri

measures in an agreement distinct from the overall oooperation agreementfi

prov1ded the cooperation agreement contains a olause opening the way’for,
such measures HE R . - - T ; “ 3

:- the potentlal 1mportance of the 1nstrument comprising specific
agreements for 1nd1v1dual proaects, preferably supplemented by L
finanoial guarantees, notably in the case of developlng countries

'Opposed to the conolu81on of general agreements T

- the Communlty s spe01fio 1nterest in negotiating 1nvestment clanses with

‘>groups of developing oountries. A reglonal approach of this kind would ‘
permit a better balance of cooperation and would help to harmonize-f
1nvestment conditions by establishlng at one and the same time a -

:large number of contractual relations hetWeen the Community and the‘

'developlng countries in question.
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