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FOREWORD

The protection of the Community’s financial interests, like the corollary topic of the
fight against fraud, is being given ever higher political priority. The creation of the
European Anti-fraud Office (OLAF) is described by the conclusions of the Helsinki
European Council of December 1999 as “an important new step in the fight against
fraud”. The institutions, following “negotiations” and a series of discussions which
were described as “exemplary” by the Cologne European Council of June 1999, thus
obtained a unigue mechanism which makes it possible to ensure a Community
presence on the ground without losing the effects of synergy with the legislative
activity that is supposed to draw the lessons of operational activity for the
development of existing and future Community policies.

The European Anti-fraud Office has been in a transitional period since 1 June 1999 in
terms of recruitment and tasks. It is evolving towards a new organisation reflecting
the additional resources allocated to it by the European Parliament and the Council for
the 1999, 2000 and 2001 financial years. The Office will then have 300 staff. Between
now and then, | wish to reorganise the existing structures of the OLAF, initially on a
provisional basis, and gradually adapt them to the availability of new resources.

Continuity with ongoing operational activities has been ensured. That can be seen
from the statistics and analyses submitted in this report: the fight against organised
crime and financial crime continued on the ground. The progress noted in recent years
will continue with OLAF, even if the comparison between the results of various years
may turn out to be difficult.

Unlike the Commission’s annual reports, this document does not give an account of
the Member States’ reports on the fight against fraud and irregularities. | will propose
that they be included in the Commission Report on the protection of financial interests
and the fight against fraud, required by Article 280 of the EC Treaty as amended at
Amsterdam.

Moreover, the statistical data presented here correspond to activities between 1 June
1999, when the Office was set up, and 1 March 2000, when | arrived. They do not
cover a calendar year, or even a period of twelve consecutive months.

Nevertheless, the report that | submit here reviews the activities of the Office at the
time of my arrival and identifies what seems to me to need developing in terms of
operational activity to protect the Community’s interests. This will enable me to
redirect the Office’s operational activity in the way called for by the reform.

My priorities are the development of cooperation with the Member States and the
strengthening of transparency in the European institutions.

On the first point, as the statistics in this report clearly reveal, coordination and
assistance represent a major proportion of the Office’s activities. The value added by
OLAF must be evidenced by its capacity to ensure more dynamic cooperation with
the national authorities on the ground. The Office will therefore give its full support to
national investigation services, following a service and partnership approach. Specific
powers of administrative investigation should be integrated in this spirit as a



complementary and essential instrument for a more comprehensive approach to
cooperation with all the national services concerned, focusing on areas of Community
responsibility.

On the second, this report is presented as a quantified scoreboard allowing the
Office’s operational action to be monitored with some precision. Generally, it is my
intention to manage the Office in a spirit of transparency. In particular with regard to
internal investigations, | intend to make careful use of the new means of investigation
provided for by the legislation, to neutralise the deleterious effects of criminal
networks and thus to guarantee the credibility of the Community institutions and
bodies.

Transparency is the best weapon against corruption. Clear legislation constitutes the
first guarantee against the risks of illegal activities. It is to this end that the European
Anti-fraud Office devotes itself as of now.

F-H. BRUENER
Director-General
European Anti-fraud Office



INTRODUCTION

The Task Force for Coordination of Fraud Prevention, better known by the
acronym UCLAF, has given way, since 1 June 1999, to the Furopean Anti-fraud
Office (OLAF). The legal framework for the protection of the Communities’ financial
interests and for the fight against fraud and other illegal activity detrimental to
Community interests consists of four main instruments:

- Commission Decision 1999/352/EC, ECSC, Euratom of 28 April 1999
establishing the European Anti-fraud Office (OLAF);

- European Parliament and Council Regulation (EC) No 1073/99 of 25 May
1999 concerning investigations conducted by the European Anti-fraud
Office,;? adopted on the basis of the new Article 280 of the Treaty of
Amsterdam (which entered into force on 1 May 1999) by the co-
decision procedure;

- Council Regulation (Euratom) No 1074/99 of 25 May 1999 concerning
investigations conducted by the European Anti-fraud Offiédopted on the
basis of Article 203 of the Euratom Treaty, this Regulation has the same
object as Regulation (EC) N° 1073/99;

- the inter-institutional agreement, of 25 May 1999 between the European
Parliament, the Council and the Commission relating to internal
investigations conducted by OLAF — an annex contains a model internal
decision, specific to each institution or body established by or on the basis of
the EC and Euratom Treatiés.

The second subparagraph of Article 12(3) of Regulations 1073/99 and 1074/99
requires the Director of the Offic&o"report regularly to the European Parliament,

the Council, the Commission and the Court of Auditors on the findings of
investigations carried out, whilst respecting the confidentiality of those investigations,

the legitimate rights of the persons concerned and, where appropriate, national
provisions applicable to judicial proceedings”.

This report, prepared on this basis, extends broadly to all the operational functions
exercised by the Office on the independent basis established by the legislation.
Ranging from information gathering to its exploitation (intelligence) and to the

administrative and judicial follow-up, it deals with coordination and assistance,

external investigations in partnership with the Member States and internal
investigations within the institutions and bodies set up by the EC and Euratom
Treaties. The Office’s other activities will be covered by the report on the protection
of financial interests prepared by the Commission under Article 280 of the EC Treaty.

OJL 136, 31.5.1999, page 20.
OJL 136, 31.5.1999, page 1.
OJL 136, 31.5.1999, page 8.
OJL 136, 31.5.1999, page 15.
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This first activity report is in three parts. The first specifies the Office’'s powers and
procedures as determined by the legislation governing it.

The Office’s operational activity is considered in a second part in terms of both
statistics and analysis. This part also covers the action taken during the report period
on operational files opened earlier.

In the third part all the questions raised by the operational activity of the Office are
presented to serve as a base for future guidelines.

The Office’s operational activity began on 1 June 1999, but most of the measures in
hand are the extension of measures launched before then. For practical reasons — the
report must be available for the Ecofin Council in June 2000 — most of the statistical
data relate to results obtained during the report period from investigations that began
before then.



TITLE 1 : THE OPERATIONAL PROCEDURES OF THE OFFICE

To perform its operational tasks,®> the Office gathers and processes data,
conducts internal or externa administrative investigations, coordinates and
assists the authorities in the Member States, and monitors al information and
results of investigations:

THE TREATMENT OF INVESTIGATIONS

With regard to the examination of administrative investigations, the new
mechanism confers on the Office the operational functions and resources
which the Commission enjoys under the Treaties and extends the internal
investigation function inherited from UCLAF to all the Community
ingtitutions and bodies. The Office can decide autonomously to launch an
internal investigation in a Community intitution or body and to transmit
filesto the nationa judicial authorities.

Investigations in progress were handled until 1 June 1999 on sectoral legal

bases, on a horizontal legal basis (Council Regulation 2185/96) where
external investigations were concerned, or on the basis of the Commission
Decision of 14 July 1998 - since repealed — with regard to internal
investigations. Since 1 June Regulations 1073/99 and 1074/99 have also been
applicable; they contain provisions applying to all investigations. The
contribution of each of these instruments is considered below.

External administrative investigations on a sectoral legal basis

Based on specific instruments that apply to the various sectors of the
Community budget and are historically the earliest, what these investigations
have in common is that they are conducted under the responsibility of the
Member States. On the basis of these regulations, the Office may ask the
Member States to open an investigation with which its staff may be
associated. Henceforth the national procedural rules are applied.

Here there is no formalised aadfortiori uniform investigation procedure.
The procedure begins, however, with a request for the opening of an
investigation sent by OLAF to the Member State. In practice, although the
investigation is under the responsibility of the Member State, the Office’s
investigators are closely involved in directing the investigations. At the end
of the investigation, the report by OLAF is sent to the national supervisory
authorities, which can make use of it to take action pursuant to the
observations.

The main legal bases are as follows:

o O

Cf. Title 2, point 1.
Case C-476/93 P, Nutral/Spa [1995] ECR [-4125 (judgment given on 23 November 1995).
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1.2

Instrument7 Field

Article 18(3) of Regulation Own resources

1552/89

Article 9 et seq.; 18(4); 20 et Own resources and

seq.; 28(2) of Regulation 515/97 | common agricultural
policy

Article 6 of Regulation 595/91 Common agricultural
policy

Article 9 of Regulation 1258/99
EAGGF guarantee

Article 23 of Regulation 4253/88, | Structural Funds
then Article 38(3) of Regulation
1260/99 from 1/1/2000

Direct expenditure is managed by the Commission itself. The Member States
have neither a management nor a supervisory role in this field. Specific
regulations, Article 87 of the Financial Regulation and contractual provisions
determine how the Commission acts here.

External administrative investigations on a horizontal legal basis:
Regulation 2185/96

Without prejudice to the sectoral Community provisions considered above,
Regulation 2185/96% (the “on-the-spot checks Regulation”) applies to all
areas of Community activity. The Commission has issued specific guidelines
for its interpretation. Where the Regulation is silent on a given point, national
procedures apply.

An external investigation can be opened if there are reasons to think that
irregularities have been committed (Article 5) and the criteria for action by
the Office (Article 2) are met.

With regard more particularly to administrative investigation procedures, the
Regulation requires Commission inspectors to be duly authorised and to
carry a written authorisation from the director of the Office. Only OLAF

inspectors have a standing authorisation. For each mission a written

Own resources: Council Regulation (EEC, Euratom) No 1552/89, OJ L 155, 7.6.1989

Mutual assistance (customs and agriculture): Council Regulation (EC) No 515/97, OJL 82,
22.3.1997

Common agricultural policy: Council Regulation (EEC) No 595/91, OJL 67, 14.3.1991, and
Council Regulation (EC) No 1258/99 relating to the financing of the common agricultural
policy, OJL 160, 26.6.1999

Structural Funds: Council Regulation (EEC) No 4253/88, OJ L 374, 31.12.1988 and Council
Regulation (EC) No 1260/99 laying down general provisions on the Structural Funds, OJ L
161, 26.6.1999.

Council Regulation (Euratom, EC) No 2185/96 concerning on-the-spot checks and inspections
carried out by the Commission in order to protect the European Communities' financial
interests against fraud and other irregularities, OJ L 292, 15.11.1996.

11



1.3.

authorisation is issued, specifying the subject-matter and purpose of the
inspection (Article 6(1) and (2)).

Checks and inspections are conducted by the Commission, preferably in close
cooperation with the competent authorities of the Member State concerned.
Member States are informed in good time of the subject-matter, purpose and
legal basis of the checks so that they can give dl requisite help (Article 4). If
an economic operator objects to the inspection, the Member State concerned
provides the requisite assistance so as to take the appropriate precautionary
measures (Article 7(2)) and to allow Commission inspectors to perform their
task (Article 9).

The administrative investigation culminates in a report reflecting the
procedura requirements of the national law of the Member State concerned
(Article 8(3)). The material and supporting documents gathered are annexed
to it. The report has the same status as anational administrative inspection
report; it congtitutes admissible evidence in administrative or judicia
proceedings in the Member State in which its use proves necessary. Where
the inspection is conducted jointly with national inspectors, they are asked to
countersign the report drawn up by the Commission inspectors.

The contribution of Regulations 1073/99 and 1074/99

Since 1 June 1999, OLAF has proceeded on the basis of the common
framework that Regulations 1073/99 and 1074/99 now constitute for the
trestment of internal or externa investigations. Accordingly, new rules of
procedure are added to the previous ones and formalise the main stages of
the administrative investigation.

All external administrative investigations are now opened by a decision of
the Director of the Office, of his own initiative or following a request from a
Member State (Article 5). The Director of OLAF directs the conduct of the
investigation, which run continuously for a period of time proportionate to
the circumstances and complexity of the case.

When an investigation has been in progress for more than nine months, the
Director informs the Supervisory Committee why it has not been possible to
wind up the investigation and of the expected time for completion (Article
11).

At the end of the investigation, OLAF draws up under the Director’'s
authority a report which takes account of the procedural requirements of the
national law of the Member State concerned. This report is then sent to the
relevant administrative or judicial authorities of the Member State concerned,
in accordance with the Regulation concerning external investigations.

Regulations 1073/99 and 1074/99 also broadened the internal investigation
concept to include those conducted within the other European Union
ingtitutions and bodies. The Office is empowered to conduct interna

12



investigationsin al the institutions and bodies set up by or on the basis of the
EC and Euratom Treaties.’

Under these Regulations, interna investigations are still opened by a
decision of the Director of OLAF, acting on his own initiative or following a
request of the institution or body in which the investigation is to be carried
out. The Office can still carry out on-the-spot checks and inspections into
economic operators, as provided for by Regulation 2185/96. But, as in the
case of externa investigations, the inspectors must be duly empowered and
hold a written authorisation from the Director of the Office.

The report drawn up following an internal investigation and any related
supporting documents are sent to the institution or body concerned, the
interested party being informed. They then draw the disciplinary conclusions
from the internal investigation and its findings and inform the Director of the
Office of the action taken on the investigations, within the period determined
by him in the conclusions of his report. The Director of the Office sends the
report to the judicial authorities, if appropriate.

THE TREATMENT OF COORDINATION CASES

Acting on the basis of the information gathered, the Office also ensures
strengthened coordination and assistance for investigations conducted by the
Member States. This means supplying the Member States with the
information gathered at Community level and directing the operationa
actions of the national authorities, in agreement with them.

When there is a mgjor transnational dimension to a case, the Office supports
the investigation activities of the Member States. This support can take
the form of:

— coordination of operational activities by OLAF;

— bilateral or multilateral assistance, where the Office provides the
investigating authority with information, supplies or know-how.

Article 280(3) of the EC Treaty commits the Member States to close and
regular cooperation between competent authorities, together with the
Commission, to protect the financial interests of the Community against
fraud.

The rules concerning the conduct of internal investigations within the Commission were
previoudly laid down by the Commission Decision of 14 July 1998 on investigations carried
out by the Task Force for Coordination of Fraud Prevention and the detailed rules adopted on
9 December 1998 (references. C (1998) 2049/5, 13.7.1998, and C (1998) 3232/4, 2.12.1998).
The Commission Decision of 28 April 1999 repealed them, but some of the investigations
ongoing during the report period were opened on the basis of these previous provisions, which
are therefore taken over either in the Commission Decision in question, or in Regulations
1073/99 and 1074/99, or in the model decision annexed to the Interinstitutional Agreement of
25.5.1999.

13



Coordination and assistance can be formal when they are based on the
computerised mutual assistance forms mentioned above. But the Office also
inherited the Working Parties set up by the Commission (UCLAF), which
provide aforum for ongoing monitoring and coordination of investigations in
the most sensitive sectors (alcohol, cigarettes and olive oil task-groups) with
the specialised services of the Member States. There is no express provision
for such coordination in the Regulations. It flows from a pragmatic approach
based on Article 280 of the EC Treaty. It isin keeping with the objectives set
by that Article, detailed rules for which could be laid down in a horizontal
Regulation. It meets a practical need.

Certain sectoral Regulations, referred to in aggregate terms in Article 9(2) of
Regulation 2988/95 and again in Article 3 of Regulation 1073/99, comprise
specia provisions, in particular:

Field Text

Own resources Titles I11, IV and V of Regulation
515/97

Common agricultural policy Article 4 of Regulation 595/91

Structural measures Article 4 of Regulation 1681/94
Article 4 of Regulation 1831/94

Article 1(2) of Regulations 1073/99 and 1074/99 requires the Office to
arrange the Commission’s assistance to the Member States in organising
such cooperation. Regulations 1073/99 and 1074/99 do not therefore depart
from previous practice.

14



1.1.

1.1.1.

TITLE 2 : SURVEY OF THE OPERATIONAL ACTIVITIES OF THE

EUROPEAN ANTI-FRAUD OFFICE

THE OPERATIONAL ACTIVITIES OF THE OFFICE TO PROTECT THE
FINANCIAL INTERESTS OF THE COMMUNITY

In general terms, the Office carries out four principal activities to perform its
operational tasks:

Q) gathering and processing operational data;
2 administrative investigations involving the Office directly;

3 coordination/assistance for the operational actions by the Member
States,

4 monitoring all information and all operational results sent to it.
Gathering operational information

The fraud and irregularity cases coming to the Office’s attention tend to be
somewhat complex. It is important to gain a real insight into the reality of
transactions and to identify all possible links between the persons and firms
potentially involved in forms of unlawful conduct. Proceeding from the facts
available to any one of the players, only research into all accessible data
sources can provide a full overview allowing the true nature and the full
implications of a given operation or transaction to be assessed.

OLAF gathers and processes data from varied sources and then opens a file
for any new case, on the basis of which the Director of the Office can decide
either to open an investigation or to launch or continue coordination.

The Office’s information sources

OLAF obtains its information either from the Member States or from other
sources.

a) The communications by the Member States on the basis of the Regulations

Member States are required to report irregularity cases on which an initial
administrative or judicial report has been made on the basis of the following
provisions, depending on the fieldi:

From 1999, reports from the Member States in response to their regulation requirements are
summarised in the Commission report on the protection of financia interests following the
entry into force of the Amsterdam Treaty (Article 280 EC).

15



Field Instrument™

Own resources Regulation 1552/89
Common agricultural policy Regulation 595/91
Structural Funds Regulation 1681/94
Cohesion Fund Regulation 1831/94

The procedures for reporting by the Member States were harmonised by
these provisions. A uniform presentation is imposed to facilitate computer
processing. All information notified on these legal bases is entered in the
Office’s database (IREN).

Articles 17 and 18 of Regulation 515/9Turther require the Member States

to notify the Commission of all useful information with regard to
infringements of the customs Regulations in the broad sense (for example
commercial policy) or agricultural Regulations. The Commission, in return,
notifies them of all information that will help them enforce these
Regulations. Since they are of Community interest, these exchanges take the
form of standardised computerised mutual assistance sheets. The point here
is that information notified can concern both a proved irregularity case and a
suspected case. When a investigation is undertaken on the basis of one or
more mutual assistance sheets, information is then recorded in the IRENE
base.

b) Other information sources

Apart from the formal reports from the Member States, OLAF has other
information sources, in particular:

—information received from Commission departments (authorising
departments, other departments with horizontal responsibilities such as
Financial Control, Budget, Legal Service, etc.);

— information received from specialised services in the Member States;

— transmission by the European Court of Auditors of irregularities noted
during its audits;

— telephone hotline, which can be used to deposit a voicemail message
reporting an irregularity;

11

12
13

Commission Regulation (EC) No 1681/94, OJL 178, 12.7.1994.

Commission Regulation (EC) No 1831/94, OJ L 191, 27.7.1994.

IRENE, from the French acronym for Irregularities, Investigations and Exploitation.

Council Regulation (EC) No 515/97 on mutual assistance between the administrative
authorities of the Member States and cooperation between the latter and the Commission to
ensure the correct application of the law on customs and agricultural matters, OJ L 82,
22.3.1997.

16



1.1.2.

— contacts with professional circles;
- information supplied by private individuals, which may be anonymous;
— general information sources (press, media).

The Office’s Information Support Office dealt with about 40 000 messages
concerning the transport of sensitive products in the transit procedure during
the report period. It acted on about 2 500 requests for specific information,
70% of which were received from the Member States’ specialised services,
and presented the information gathered in the form of several hundred
summary reports.

The telephone hotline played an important role in revealing the invisible
portion of fraud against the Community budget. Most of the calls that
contained information of substance confirmed reports or suspicions from
other sources.

All this information can prompt the opening of an initial file, followed either
by on-the-spot checks and inspections initiated by the Office itself or by
coordination/assistance for operational actions by the Member States.

Information processing by the Office between 1 June 1999 and 29 February
2000

a) Information analysis

Effective prevention, detection and enforcement all demand detailed analysis
of information that has been gathered. The great challenge lies in matching
information from different sources so as to gain a clear perception of the
reality. With support from the Joint Research Centre in Ispra the Office has
developed a prototype “data warehouse” for information on imports of textile
products and exports of agricultural products.

Like its counterparts in the Member States, OLAF is still in the early stages
of building up a coherent and practical risk-analysis system. It is continuing
its work within a group of representatives of the Member States for checks
and inspections based on Regulation No 4045/89 and another for customs
cooperation. The Office has decided to set up a new unit — the Intelligence
Unit — for the purposes of its new strategy.

b) Opening a file

If, after checking, information received proves sufficiently serious and
prompts a suspicion of irregularity, it is recorded in the relevant existing file.
A new file is opened if the case is a new one.

The 241 new files opened reflect, therefore, only a modest part of the

Office’s operational activity. For one thing, when information is processed,
unreliable information may have to be weeded out; alternatively, existing
files may be supplemented. For another, the volume of the file and the
workload it requires will vary considerably from case to case within the same
sector. Lastly, the number of new files is far less than the stock of current

17



cases, as the full treatment of international financial business is by nature
time-consuming. As the following table shows, the new files opened between
1 June 1999 and 29 February 2000 represented less than half the total. The
proportion was less than 6% in the direct expenditure area.

Structural Direct External Agricultural Common Own Total
Funds expenditure actions trade organisation of resources
agricultural
markets"
Curent  fils| 190 81 46 131 7 9 551
opened before 1
June 1999
Files opened over 11 20%° 55 48 25 82 241
the period
Files closed over 111 47 12 16 18 4 208
the period

The information obtained in the course of on-the-spot checks and
inspections, in whatever form, is subject to confidentiality and business
secrecy obligations and to Community and national provisions concerning
personal data protection.’® It is also protected by the specific provisions
governing on-the-spot checks and inspections.”’ Information gathered in
advance or outside the context of checks and inspections qualifies for similar
protection.

Files are closed either without action — when the information has been
validated or the checks and inspections are completed — or when it is
reasonable to consider that all the follow-up procedures are completed. This
operational follow-up activity is considered below. Over the pe208l files

were closed. This high number is the exceptional result of purely formal
ex post file-clearance work relating to the structural funds and direct
expenditure.

Generally, the action to be taken on the information contained in the files can
consist of putting a case on hold (reasons being required), continuation or
launching of operational coordination, a request to a Member State for an
investigation, the opening of an OLAF investigation with a proposal for
designation of one or more investigators, etc.

14

15

16

17

The common organisation of the markets refers here to expenditure on the common
agricultural policy (European Agricultural Guidance and Guarantee Fund (EAGGF),
Guarantee Section, excluding export refunds). This field is subdivided in two sectors, plant
products and animal products, which account on average for 2/3 and 1/3 respectively of the
activity.

Of these 20 files on direct expenditure, 11 concern internal investigations, including 8 within
the Commission.

European Parliament and Council Directive 95/46/EC of 24.10.1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of such
data; Articles 286 and 287 of the EC Treaty and subsequent instruments.

Article 8 of Regulations 1073/99 and 1074/99.
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1.2.

Investigation activity from 1 June 1999 to 29 February 2000

The Office organises and conducts administrative investigations to detect
frauds or other irregularities detrimental to the financial interests of the
Community. These investigations consist in checking the relevance of the
facts when there is suspicion of an irregularity and gathering evidence.’®

On the basis of a file, once the information gathered has been validated, an
investigation can be opened.

To carry out necessary checks and inspections, the Office’s inspectors are
given their empowerment decision, the decision opening the investigation
and finally the written authorisation for their investigation, specifying the
object and the legal basis. These three essential documents are issued by the
Director (Article 5, first subparagraph, and Article 6(2) and (3) of
Regulations 1073/99 and 1074/99).

Over the report period, as can be seen from the table bai8w,
administrative investigations were opened, 30 others were closed and 67
reports were filed.

The administrative investigations opened and closed between 1 June 1999
and 29 February 2000 are not generally the same. Given the upstream work
of validating information, a investigation once opened will generally lead to

a detailed investigation. Hence it is exceptional for an investigation in a
complex case opened after 1 June 1999 to be completed by 29 February
2000.

The discrepancy between the number of reports filed and the number of
investigation and coordination cases is explained easily. For one thing, the
generalisation of the practice of drawing up a report, not only following a
investigation (obligatory since 1 June 1999) but also on the completion of a
coordination file (in accordance with the instructions issued by the Director
on 29 February 2000) is recent. For another, even where a report is drawn up
following an investigation, it can be sent even before the case is closed. It
can actually prove necessary to transmit partial conclusions, in order to avoid
falling foul of the Regulation time-limits.

18

Article 2 of Regulation 1073/99 gives a definition of administrative investigations: “all
inspections, checks and other measures undertaken by employees of the Olffice in the
performance of their duties, in accordance with Articles 3 and 4, with a view to achieving the
objectives set out in Article [ and to establishing, where necessary, the irregular nature of the
activities under investigation. These investigations shall not affect the powers of the Member
States to bring criminal proceedings.”
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Structural Direct External | Agricultural Common Own Total
Funds expenditure actions trade organisation of resources
agricultural markets

Investigations 5 9 11 20 7 16 68
opened

Investigations 0 4 3 11 6 6 30
closed

Reports sent to 15 17 2 15 7 11 67
competent

authorities (*)

(*) Not all are reports drawn up following a investigation.

Of the nine checks and inspections relating to direct expenditure, five were
internal to the Commission, two were interna to other Community
institutions or bodies and two were external, conducted in partnership with
the Member States. This means that the Office commenced a total of seven
internal checks and inspections during the report period.

It is also noteworthy that this administrative investigation work does not
represent the bulk of the Office’s operational activities and that the
proportion varies widely according to the sector. The fields in which
Community money is in theory spent within the Union (Structural Funds,
direct expenditure) are easier to investigate, whereas in the fields involving
non-member countries (external action, agricultural trade, own resources)
there is a greater frequency of coordination actions, which will be explained

below.
Structural Direct External Agricultural Common Own Total
Funds expenditure actions trade organisation of resources'’
agricultural
markets

Investigations opened 100% 100% 85% 19% 37% 17% 2%
/ total investigations
and coordination files

The significance of these percentages depends, of course, on the relatively
short report period, but they do reveal that checks and inspections were
unevenly spread over the various areas.

1 Disregarding activity relating to VAT, as datais not available. In the current state of the VAT
regulations, there is no legal basis for OLAF checks and inspections and the Member States
are under no obligation to act on OLAF initiatives. Coordination is the only form of activity
available.
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The importance of administrative investigative activity thus needs to be
assessed in its proper context to avoid concealing the other tasks performed
by the Office.

1.3. Coordination and assistance to protect the financial interests of the
Member States and the Community between 1 June 1999 and 29
February 2000
The effect of the validation of the information contained in a file can be to
continue or launch operational coordination,® which can be a useful
aternative to an investigation where the Member States have substantial
investigation facilities.
These activities involved 181 coordination files during the report period.
The volume of coordination activity in each sector, as can be seen from the
table below, is in direct proportion to the volume of investigation activity.
Since trade with non-member countries is concerned, coordination is actualy
the technique most often used.
Structural Direct External Agricultural Common Own Total
Funds expenditure actions trade organisation of | resources
agricultural
markets

Filesin the

process of 0 0 2 88 12 79 181

coordination

Investigations

opened / total

investigations

and 0% 0% 15% 81% 63% 83% 73%

coordination

files

Regarding trade in goods, coordination is the predominant technique. The
table below sets out, for each of the own resources sectors identified by
OLAF, both the number of ongoing coordination files and the number of
actions which they prompted during the period. These actions can be the
issuance of a mutual assistance sheet, coordination meetings with the
authorities concerned, coordination missions in the Member States or
associated ingpection missions on the basis of Regulation 515/97.

20

In certain sectors, such as own resources (mutual assistance), the regulations oblige the

Commission to notify the Member States of information which meets the criteria set by the

legidlation. In that event cooperation can begin automatically even before afile is opened.
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Own
resource
sectors

Industrial Total

products

Indirect Fisheries
taxation

(VAT)

Cigarettes Textiles Drug

precursors

Coordination
files

12 21 9 7 14 16 79

Coordination
actions

75 35 23 9 26 16 184

1.4.

The example of own resources also illustrates the point made above: the
volume of the files and the resultant workload vary from one case to another.
Witness the fact that severa actions can correspond to a single file over the
report period, which is actually rather brief.

Follow-up activity

Follow-up is not part of the coordination or investigation, whether it is
handled by the Member States or by the Office, but results naturally from it.
When the suspicion of irregularity proves founded or the irregularity is
formally reported by the Member State, all the necessary conclusions must
be drawn at financial, administrative, disciplinary and criminal level.

This activity is an increasingly heavy burden on the investigators. It is
expanding every year. As anti-fraud operational work reaches cruising speed,
the number of files reaching the follow-up phase is bound to increase
likewise. It is now therefore necessary to reconsider the organisation of this
function.

Follow-up activity is of paramount importance, which is why a detailed
account of it will be given in the part relating to the Office’s operational
results.

MAIN PRIORITIES

Whether it takes the form of an investigation or of coordination, the
operational activity of the Office is guided by certain priorities, somewhat
flexible at different times, depending whether they fall to be considered in a
constant legal and organisational framework or not.

Two opening remarks will be helpful. First, the Office can set priorities only
within the limits of its powers. These are determined by the legislation and
reflect the state of progress of Community integration. In general, OLAF is
to act wherever the financial interests of the Community are in danger and
action at Community level (information, coordination, investigation, etc.)
gives added value in relation to measures taken by the Member States alone.
Its powers even extend to protection of Community interests in general,
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according to the fifth recital to Regulations 1073/99 and 1074/99: “Whereas
the responsibility of the Office as set up by the Commission extends beyond
the protection of financial interests to include all activities relating to
safeguarding Community interests against irregular conduct liable to result
in administrative or criminal proceedings”.

Secondly, it must be borne in mind that most actions undertaken by the
Office are based on information initially obtained from the various sources
mentioned above. First, therefore, there must be a reaction to this
information. The volume of information gathered, which is well beyond the
Office’s human resources, is such that priorities for action have to be set.

2.1. Priorities flowing from the organisation inherited from UCLAF
Certain priorities are reflected by the organisation which the Office
inherited”* These have hitherto been determined by the relative share of the
manpower devoted to operational t&8kand even more by their fixed
distribution between the various sectors of activity (cf. table below).
Operational work is currently based on the long-term specialisation of
investigators, warranted by the high degree of complexity of financial and
transnational frauds.
At 31.3.2000 Structural External Agricultural Common Own Total
Funds and actions trade organisation of resources
direct agricultural
expenditure markets
Total staff
complement 17 6 18 10 25 76
Share (%)
22% 8% 24% 13% 33% 100%
Manpower devoted
to operational 10 4 14 6 18 52
activities™
Share (%)
19% 8% 27% 12% 35% 100%

The concentration of the Office’s resources on the various budgetary sectors,
of course, does not correspond mathematically to the volume of the financial
resources that the Community’s general budget devotes to them.

There are several reasons for this situation. First, fraud is not distributed
evenly; on the contrary, it is more frequent in certain sectors of the budget.

21

The organisation chart of UCLAF - still that of OLAF - consists of the director, three

horizontal units and five operational units, each of them specialised vertically in a sphere of
activity corresponding to one or more budgetary sectors.

22
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At 30.4.1999, the operational units had 87 out of atotal of 139 posts, i.e. more than 62%.
Depending on the fields concerned, these staff complements may or may not include

coordinators for the various sectors.
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For example, organised and transnational crime especially go for agricultural
processing and export refunds, rather than agricultural financial resources
across the board. Generally, customs fraud affecting own resources and
agricultural trade has priority. This task of the Office is the spin-off of the
close integration of these two Community policies.

Secondly, the protection of the Community financial interests is by no means
confined to the general budget; it aso includes the defence of Community
assets in the broad sense. It should be remembered that, in the field of
external actions for example, the European Development Fund (EDF) is not
part of the general budget but even so accounted for about €1 440 million in
payment appropriations in 1998.

Lastly, the rigidity of the organisation and of the speciaisation currently
inherited from UCLAF, the structural inadequacy of the Office’s manpower,
the difficulty of recruiting specialist experts in all the useful fiéfdand the
adjustment time-lags inherent in the management of human resources, all
tend to perpetuate gaps in the distribution of manpower. This question is
important enough to warrant further detailed consideration.

But since priorities in the fight against fraud are set in the medium term, the
distribution of the Office’s manpower will not reflect the budgetary structure
arbitrarily, as can be seen in the table below.

Fields of the Structural External Agricultural E Traditional own EAGGF Total
general budget measures, actions” export resources Guarantee

of the internal policies, refunds,”’ i (customs duties)zs Section (excl.

Community for administrative agricultural refunds)”

1999% expenditure levies

Amount

(€ million) 49 389 5908 8 361 11894 34 000 109 552
% 45% 5% 8% 11% 31% 100%

More flexible priorities are then set in the short run. They can evolve without
affecting the organisation of the Office. For any given field, versatility is
essential within each sector. These are these priorities which are presented
below.
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he backgrounds of category A and B staff, excluding management and vacant posts, in 1999
as mainly customs (31%), agricultural (19%) and tax investigation services (10%), as well as
nancial inspection services (10%) and financial police forces (8%), plus some judges and

lawyers (5%).
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Source: European Commission, The Community Budget: The facts in figures 1999,

SEC(99)1100 (appropriations for commitment)
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Including the European Development Fund (EDF), external actions account for 7% of the total

covered by the Office.

27 T
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hese amounts do not include agricultural customs duties as they cannot be distinguished
om other customs duties entered in the accounts by the Member States.
ustoms duties on both industrial and agricultural products. If VAT is included, these

resources would then represent 30% of the total.

29

|.e. 80% of the commitment appropriations for the common agricultural policy.
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2.2

2.2.1

2.2.2.

2.2.3.

2.2.4.

Priorities set over the period as regards coordination

As explained above, coordination of investigations is the most widely used
method of operational work in agricultural and customs matters.

External actions

As regards coordination in the field of external actions, particular priority
was given to a case concerning the European Development Fund, owing to
its financial scale, its multinational character and the fact that it involved
severa institutional donors.

Trade in agricultural produce

Two fields had priority as regards trade in agricultural produce. In one, it was
decided to try to improve the control of evidence of arrival in Russia, in view
of the problems noted at the time of certain investigations. Efforts were
therefore made to set up a mutual assistance system between OLAF and the
Russian customs.

In the second, there were many developments in the alcohol cases during the
report period. Frauds are increasingly frequent owing to the weaknesses of
the excise duties Regulations. The wide disparity in rates of taxation on
alcohol between the countries of the south and the north makes fraud in this
sector a highly attractive proposition.

Common agricultural policy: common organisation of the markets

The three main coordination actions in this field concerned milk on the
animal side and flax and potato starch on the plant side. The Office
coordinated the action of the Member States as regards control of milk
quotas and highlighted the risks of irregularities in the management of the
potato starch quotas.

Own resources

Regarding industrial and fishery products and drug precursors, priority was
given to cases requiring action at the Community level and meeting one or
more of the following criteria: high customs duties or combined customs and
anti-dumping duties, threats to other Community policies, involvement of
international groups aiming to corner markets by fraudulent practices, large-
scale circumvention of commercial regulations or health protection
measures.

Action especially concerned imports declared with a false preferential origin
to evade the prohibition measures applicable to certain countries or to evade
payment of anti-dumping duties, and imports with under-declared values or
false descriptions with a view to reducing the customs duties payable,
generaly involving international groups dominating the world market and
controlling production facilities and al or part of the import business.
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With regard to textiles and shoes, priority was given to fraud in relation to
preferential schemes, to circumventions of quantitative restrictions and
antidumping duties, to removal of goods from transit schemes and to cases of
undeclared value.

With regard to cigarettes, the emphasis was on information-gathering and on
coordination with the Member States. Priority was given to strengthening
relations with a number of countries of transit for cigarettes. A Community
mission was also carried out to obtain convincing evidence in various files
being dealt with, and other missions are planned in other non-member
countries.

The action plan for indirect taxation concerns all the types of goods and
services. However, attention was paid more particularly to cars, mobile
telephones, electronic components and metals.

2.3. Priorities set over the period as regards administrative investigations

Administrative investigations have hitherto been the preferred operational
technique for the Structural Funds, direct expenditure and by definition for
internal cases. In agricultural matters, they are also used, in a more variable
way, for the common organisation of markets.

2.3.1.  Structural measures, direct expenditure and internal investigations

Within the unit responsible for structural measures, direct expenditure and
the fight against corruption, priority in the opening of investigations was
given to interna investigations, owing to their senstivity. Interna
investigations accordingly advanced more rapidly than other administrative
investigations.

In the field of the Structural Funds, where part-financed operations are the
common pattern, priority was given to cases with a major economic impact
and those that are exemplary in one way or another.

In future, the possibility of developing coordination in the field of structural
measures will have to be envisaged.

2.3.2.  External actions

In the field of external actions, specia attention was paid to the follow-up to
investigations concerning humanitarian aid.

With regard to the PHARE programme of aid for the central and eastern
European countries, close attention was paid to cases where there was clear
evidence of seriousirregularities.

2.3.3.  Common agricultural policy

Asin the case of coordinated measures, in addition to the alcohol cases, the
Office had to concentrate on the whole range of agricultural exports to
Russia, in particular because of the Russian customs’ expectations as to
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3.1.

3.1.1

cooperation. Numerous administrative investigations were accordingly
opened.

A second line of investigation regarding agricultural trade concerned frauds
in dairy produce, both imported and exported. Maor administrative
investigations began. Some concern butter (carrousel between the eastern
European countries and the Community), on which the Court of Auditors
also focused in the same period; others are concerned with milk proteins,
where numerous problems arise as regards both tariff classification and
health aspects (products used in animal feed).

Lastly, there was heavy emphasis on continuing investigations in relation to
preferential schemes, with regard primarily to sugar from the overseas
countries and territories and to preserved fruits and vegetables, in particular
from Turkey.

As regards agricultural trade, fruit and vegetables and milk were the Office’s
prime concern with regard to the common organisation of markets.
Investigations were commenced in the fields of processed tomatoes and
fishery products, milk quotas and olive oil, on which a special report is due
from the Court of Auditors. The Office continued its investigations.

RESULTS OBTAINED OVER THE PERIOD

In reference to the statistical assessment presented here, it goes without
saying that the bulk of the results obtained are in cases opened before the
report period.

Moreover, a preliminary comment is necessary: to have a better appreciation
of the results obtained, the Office would wish to be better informed of the
action that Member States and Community institutions and bodies take on its
reports. For example, Article 49 of Regulation (EC) No 515/97 requires the
Member States td‘transmit to the Commission administrative or legal
decisions ... relating to the application of penalties for breaches of customs

or agricultural legislation”, but this needs to be better organised between the
Member States and the Commission.

Subject to this proviso, it is possible to give an account of the operational
results of the Office from various angles.

Typology of frauds and other irregularities

The typology of the illegal activities encountered remains relatively stable
over time.

Frauds relating to structural expenditure and direct expenditure, including
external actions

Inspections reveal that frauds and irregularities were perpetrated by a variety
of methods, among them:
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3.1.2.

3.1.3

the ineligibility of expenditure financed,
the absence of cofinancing,
over-invoicing of unit prices, sometimes on a considerable scale,

invoicing of supplies and services on the basis of unreliable supporting
documents, or even false invoices,

expenditure split into sub-components to escape the thresholds for
tendering procedures,

market-sharing agreements,
favouritism,

conflicts of interest,
services not performed,
embezzlement,

corruption.

The fraud cases detected in this field often reveal forgery: false invoices,
false expenditure statements, false signatures and so on. A new kind of case
also began to appear: transmission of sensitive and protected information,
akin to insider dealing.

Frauds in relation to agricultural expenditure in the framework of the
common organisation of markets

The majority of frauds or irregularities here fall within in the following
categories:

processing:
over-declaration of quantity produced,

concealment of quantities produced in excess of quotas, thus
circumventing them,

failure to comply with the minimum prices to be paid to the producers,
storage:

over-declaration of quantity stored,

storage of products of substandard quality.

In addition, some of the more complex fraud mechanisms have been
developed further in recent times. These involve both producers and
industrial firms, and the national supervisory authorities need to be more
closely involved: they are sometimes discouraged by the complexity of
certain rules and regulations that come out of the Community decision-
making process.

Frauds connected with trade: own resources, agricultural trade

a) Own resources
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The principal categories of frauds or irregularities encountered here are:

circumvention of the highest customs duties and of anti-dumping duties,
circumvention of quantitative restrictions,

counterfeit American or European cigarette brands, in particular from the
People's Republic of China,

trafficking in cigarettes imported from third countri@sand a very sharp
increase in imports of cigarettes in containers, cleared with false
declarations of type of goods,

trafficking in cigarettes manufactured in Europe; cigarette consignments
are dispatched in intra-Community trade with suspension of excise duties,
and then either declared wrongfully as being intended for export or
exported and finally smuggled back into the Community,

false declarations of origin for the purpose of obtaining unlawful benefit
of preferential schemes or of circumventing quota schemes,

unlawful transit,

under-declaration of value and incorrect tariff classification of the same
products,

carrousel techniques making it possible to evade payment of VAT.

b) Trade in agricultural produce

The typology of the main frauds or irregularities affecting trade in
agricultural produce is similar to that observed in customs matters in general,
namely:

declaration of type of goods not in conformity with the tariff
classification, in particular in the dairy sector (e.g. difference between
casein and peptone),

false declaration of origin, concerning numerous products benefiting from
preferential schemes with the aim of evading payment of customs duties
and circumventing quota measures (e.g. concentrated apples and tomatoes
declared from Turkey but coming from Iran; Chinese garlic declared
under various origins; sugar declared originating in the overseas countries
and territories),

false declarations of destination at the time of import in a third country of
products with differentiated refunds, as it is very attractive to declare the
highest-refund country as destination and provide false evidence of
release on the market there,

removal from the transit procedure and false clearance of accompanying
documents, in particular for alcohol.

30

This traffic involves misuses of transit procedures or illicit direct imports by sea via certain

ports now identified.
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These are the main types of frauds or irregularities detected over the period.
Their inventory naturally does not exhaust the question of the results
achieved by the Office. These consist in practice of reports transmitted to the
relevant authorities and highlight major financial, administrative, disciplinary
and judicial issues, which are considered in turn below.

3.2 Reports transmitted
As has been seen, a report by the Director of the Office is drawn up at the
end of each investigation. The recommendations it contains distinguish, if
necessary, the financia, administrative, disciplinary and judicia
consequences. The documents underlying the conclusions are inventoried,
indexed and annexed to the report. A report is drawn up even if the
conclusion is that the investigation should be closed with no action.
This report is then sent to the competent authorities of the Member States or
the Community institutions and bodies, as the case may require. Over the
report period, as the table below shows, 67 reports were transmitted.
Structural Direct External Agricultural Common Own Total
Funds expenditure actions trade organisation of resources
agricultural
markets
Reports sent to 1 common investigation report
the competent
authorities (*)
2 11 investigation
investigation reports™ 2 15 7 11 66
reports™
5 mission reports
12 mission
reports
Reports sent to
judicial 2 7 2 - - 4 15
authorities
Reports sent to
disciplinary 1 28 - - - - 3
authorities
Reports
recommending 0 3 - 4 2 - 6
no action
(*) Nationa administrative and judicia authorities and the like, and Commission departments. Not all
are reports drawn up following a investigation.
Reports are usually transmitted to the judicia authorities by the national
administrative authorities to whom the Office addressed them.
3 Social Fund in the United Kingdom and Belgium; fisheries structural measuresin Italy.
2 In particular in research and administrative expenditure.
zj These two reports are also counted in the reports sent to the judicial authorities.

In five direct expenditure cases, although the report was not formally transmitted, persons who
had been informed that an investigation had been opened in accordance with the rules and

procedures then in force were informed that it was being closed without action.
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Secondly, it should be noted that reports recommending closure without
action represent only a small proportion of the reports sent, which is a
guarantee of efficiency. This bears out what was said above regarding the
inevitably long duration of investigations. The Office does effective
validation work before opening an administrative investigation; in the vast
majority of cases, once an investigation has been opened, it will culminate in
arecommendation for action.

3.3. Financial consequences

The Office endeavours to determine the financial loss on the occasion of
each operation. The financial consequences of each file are calculated. The
amounts may be estimated if the scale of the fraud remains to be defined with
precision.

The scale of the amounts recorded as being in issue in OLAF files over the

period, i.e. more than €264 million at stake in aggregate, without prejudice

to amounts from previous years, gives an idea of the importance that should

be attached to the fight against fraud against the Community’s financial
interests. The distribution of these amounts is variable from one sector of the
budget to another. As explained above, transnational organised crime, which
accounts for the bulk of the frauds which the Office is supposed to be
combating, concentrates its attacks on certain fields.

OQutstanding Structural External Agricultural Common Own Total
amounts Funds, actions trade organisation of resources

internal agricultural
(in € thousand) policies markets
Determined™ 35617% 24 241 - 114510 | 174368
Estimated n.a* 250 % 13 400% 76500 | 90150
Total 35 867 24 241 13 400 191 010" | 264518
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These amounts cover only the findings of missions carried out during the reference period.
36

The total balance to be recovered in these sectors is € 360.5 million. But the Office does not

have the means of sorting data that would make it possible to isolate the outstanding amounts
confirmed or estimated over the reference period within thistotal.

Of which € 28 million already refunded in the course of coordination and follow-up action.

The five main excise duties files of 1999 are not entered here; they represent evaded taxes
evaluated at € 759 million (including € 115 million of VAT). The evaluation of these amounts

is somewhat rough and ready, as only the quantities of goods that disappeared (alcohol)

are certain; on the other hand, the Member States whose excise duties are evaded, and
therefore the applicable rates, remain unknown. Moreover, OLAF is never informed of the

action taken on these files by the Member States.

This amount does not include the amounts to be recovered from the Member States in the
procedure for clearance of accounts, which is within the Commission’s powers and can in
some cases take several years.

The relevant amounts concern only files for which the evidence of the impact of fraud and the
identification of the debtors of the own resources evaded is sufficiently reliable.

Indirect taxation does not appear in this total. The outstanding amounts cannot be identified
for lack either of information coming from the Member States or of means enabling OLAF to
verify such data as was transmitted. However, by way of example, a file followed by the
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The financial amounts in question may have to be recovered from the
economic operator concerned, for example the recipient or the taxpayer (in
the Member State), through the financial correction procedure. This can be
undertaken via the procedure for clearance of accounts for expenditure or the
recovery procedure for own resources. Anti-fraud strategy in this field
is constant: the point is to see that the financial burden of fraud is borne as
far as possible by the actual fraudsters, who must be prosecuted.

But the Office has no financial management powers, not even in relation to
recovery in the event of irregularity. It cannot replace the Member States,
who bear the primary responsibility, nor the authorising departments of the
Commission. Fuller transmission of information to the Commission is
provided for by the Community Regulations.**

The Office has merely developed a selective and targeted monitoring system

for its own needs, fed by its investigations and coordination activities. It
includes, in al cases under investigation by OLAF, an examination of the
possible liability of the Member State concerned by a failure to recover. The
Office has more detailed information and more direct means of intervention

if it has investigated the case itself or coordinated the Member States’
investigations. Otherwise, it exploits whatever information has been
transmitted to it and stored in its database.

Administrative consequences

Apart from recovery, a variety of measures can be taken in response to the
operational report transmitted by the Office. The Office can, for example,
update the black list of risk operators with respect to recipients of EAGGF
Guarantee Section expenditure. National or, in the agricultural field,
Community administrative penalties may also be available.

Although it is difficult to evaluate the impact with precision, the fact remains
that OLAF contributes to:

— improving the internal procedures of the Community institutions and
bodies, and in particular the Commission, in an ongoing process often
involving other departments with horizontal powers (DG Audit, DG
Budget, Legal Service, etc.),

— strengthening relations with Member States, in terms of irregularity
reporting or of coordination of operational activities,

sector in 1998 represented an amount of €100 million. This involved a VAT fraud relating to
mobile telephones.

Examples: in the common agricultural policy, the amounts actually recovered are reported by
the Member States by the procedure of Article 3 of Regulation 595/91. In the field of own
resources, the administrative and judicial procedures set in motion for the recovery of the
amounts in question are reported under Regulation 1355/96, amending Regulation 1552/89.
Asregards structural policies, Regulations 1681/94 and 1831/94 (Cohesion Fund) organise the
methods of reporting the information concerning the recovery of the unduly paid amounts.
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3.6.

— improving the Regulations, in particular for the sensitive sectors.

But the Office’s management report is not the place to deal at length with a
subject which really belongs in the Commission annual report on fraud

prevention, drawn up in cooperation with the Member States on the basis of
Article 280 EC.

Judicial consequences

The Office has been informed of only a few judgments given on the
substance of criminal or civil matters during the reference period as a result
of its administrative investigations. This is hardly a surprising situation,
given the time for cases to come to judgment. But the number of judicial
decisions is likely to grow in the years ahead.

The Office receives only scant information from the national authorities in
the Member Statesa fortiori in non-member countries - regarding judicial
decisions in response to its files. A special effort will have to be made to
increase the Office’s ability to monitor and improve the information sent to
it.

Within this framework, however, the Office cooperates on a continuous basis
with the national judicial authorities by transmitting reports and documents
obtained during external or internal investigations in situations where
criminal proceedings are possibife.

Moreover, OLAF investigators take part in the preparatory stage of the
proceedings — in particular by providing technical assistance in the
preparation and implementation of international letters rogatory — and in the
actual court action as witnesses (cf. table below).

Structural Agricultural Common organisation Own Total
measures, direct trade of agricultural resources
expenditure markets
Casesin which staff of the Office
gave evidence in court 10 2 1 1 14
International letters rogatory in which
staff of the Office took part 6 3 0 10 19

The judgments given against defendants in criminal and civil proceedings
prompted by the Office’s investigations illustrate the value of its operational
activity in terms of both deterrence and of enforcement.
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Article 10 of Regulations 1073/99 and 1074/99.
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THE LIMITS ENCOUNTERED

These results are the fruit of continuous work, from UCLAF to OLAF. They
testify to the effectiveness of and the need for the Office to fight against
fraud and other irregularities to the detriment of the Community’s financial
interests.

But in its operational activity the Office encounters several types of obstacle.
First of all, OLAF is limited by the human and financial resources and the
legal means available to it. And OLAF has to improve cooperation with
certain national authorities in the Member States and in non-member
countries.

4.1. Limited operational manpower
The human resources available to the Office during the report period, with a
staff of 139, were out of proportion to the existing potential for irregularities.
The need for a multidisciplinary approach in the fight against organised and
transnational fraud meant that staff had to be recruited on limited-duration
temporary contracts from the relevant national authorities.
The results of the Office over the period were achieved in spite of the
transitional period provoked by the reform of 1999 and of the reduction in
operational manpower between the second quarter of 1999 and the first
quarter of 2000 (cf. table below.
Total staff Structural Funds External Agricultural Common Own Total
complement and direct actions trade organisation of resources
expenditure agricultural markets
30.4.99 20 3 21 13 27 84
30.3.00 17 6 18 10 25% 76
Variation - 15% +100% - 14% - 23% -T% | -10%
4.2. Legal difficulties
The legal means available to the Office have been established on a new basis
since 1 June 1999. But weaknesses remain in the Community legislation with
respect to the risks of fraud and irregularities.
4.2.1.  Horizontal legislation
The adoption of the new legislation connected with the establishment of
OLAF, implemented since 1 June 1999was paradoxically a source of
i The additional staffing agreed to by the budgetary authority is detailed at point 1.1 of Title 3.

Manpower dealing with requests from the Member States on VAT is equivalent to 1.2 full

time.



4.2.2.

difficulty insofar as, apart from the inevitable change of procedure, a number

of ambiguities also appeared in the legidation. This legislation undeniably
provides the basis for OLAF’s independence, but it also imposes new
procedural constraints.

In general terms, the Office is faced with the difficulty of familiarity with all
the requirements imposed by the national procedures of the Member States.

Lastly, it is worth highlighting certain institutional difficulties concerning the
rules for the application of the legislation concerning the Office, now
pending in the European Court of Justice. The Office hopes that problems of
interpretation will be confined to the current transitional period.

Sectoral legislation

The shortcomings and lack of uniformity of the Community sectoral anti-
fraud legislation and the deficiencies in its application are particularly
striking as regards trade in industrial and agricultural products.

In relation to textile products and shoes, for instatime Office observes that

the Regulations are on occasions incorrectly applied, that improvements are
required in the area of import statistics at Community level and that
procedural facilities are not always correctly used. The same applies to VAT

Regarding the cigaretteade, the mutual assistance agreements do not cover
all non-member countries and they do not provide systematically for judicial
cooperation.

Another essential problem encountered by the Office concerns alddieol
sectoral Regulations do not give OLAF a clear role in cooperation with the
Member States as regards excise duties, which means that action by the
Office is decidedly unpredictable. It would be desirable for the Regulations
to be amended to make it possible for OLAF to play its coordination role to
the full.

In the field of value-added tathere is no clear legal basis establishing an
incontestable framework for exchanges of information between the Office
and the Member States. The value of the coordination that the Office can
offer thus has to be demonstrated each time. As a result, the Office’s limited
human resources are distracted from their main operational functions.

One of the Office’s general objectives is to make the Member States aware
of their responsibilities and encourage them to develop their own controls.

But the difficultie$’ and delays generated by the recovery procedure are

perceived as a weakness in the accomplishment of this mission.
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Cf. Title 1.

Attention should be drawn to the 24-month limit (preceding the date of the information letter
sent to the Member State) on the period for flat-rate financial correction (Regulation 1287/95
on the financing of the common agricultural policy) and, in the field of the preferential

35



Improvements to cooperation with national authorities in the Member
States

Cooperation with the Member States is the corner-stone of the fight against
fraud in the Community. As has been seen, it generates substantial results
that bear witnessto its effectiveness.

But there are cases where this cooperation could be improved. The first two
examples below are taken from the external actions field, the third concerns
trade in agricultural produce and the last two concerns own resources.

In the first case, the judicia authorities to which a matter was referred were
asked to act with due speed as required by Article 280 of the Treaty,
following a recommendation by the Supervisory Committee.

In the second case, evidence of fraud was transmitted to two judicial
authorities, both of whom have declined jurisdiction for more than eighteen
months.

The third example concerns the application of Regulation 595/91 on
irregularities in the financing of the common agricultural policy. In this case
no precautionary measures had been taken to protect Community financial
interests and no reports were made under Regulation 595/91 for eight years.
It has been concluded that the Community budget cannot bear the burden of
the amounts unduly received by the company.

In the fourth case, the work of the cigarettes Task Group would be speeded

up by faster responses to the Office’s requests for assistance from the
Member States concerning customs warehouses, better use of the early
warning system and more effective checks on customs and tax warehouses in
the Member States.

In the last case, concerning indirect taxation (VAT), cooperation with
prosecution services has sometimes been more effective than with certain
national investigation services. In this field, the Office is sometimes faced
with reluctance, on a scale varying from one Member State to another, as
certain national authorities do not recognise OLAF’s powers in this field.

These examples illustrate certain difficulties encountered in seeing that the
proper judicial follow-up is given at national level in cases clearly identified
by the Office.

Possible progress in cooperation with national authorities in non-
member countries

The room for improvement in international cooperation is even more clearly
apparent in the Community’s relations with non-member countries,
particularlyin the customs and agricultural fields.

schemes, the absence of a time-limit for recoveries where a non-member country does not
reply or replies only incompletely.
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The main area where improvements might be made concern the
implementation of cooperation agreements with non-member countries.
Numerous requests for mutual administrative assistance are dealt with after
long delays, in particular in customs matters, and this holds files up. The
Office also runs up against deficiencies in administrative cooperation as
regards preferential origin.

In the field of textile products and shoes, the under-utilisation of the budget
set aside (TAFI®) isregrettable.

Another area where improvements might be made is the well-known
deficiencies of international legal cooperation in criminal matters. The
example of Switzerland is significant, as slow transmission of the results of
international letters rogatory has hitherto complicated the organisation of
judicial proceedings. A future improvement in this area seems to be on the
horizon. More generaly the Office keenly hopes that progress will be made
here, notably in the context of the current Intergovernmental Conference
reviewing the Tregties.

5. DEVELOPMENTS IN METHODS USED

The Office has endeavoured to respond to these difficulties and improve the
situation as far as its powers allow it to do so. It carries out a whole series of
tasks which directly back up its operationa activities. It takes part in training
activities and maintains permanent contacts with:

— the judicial authorities directly concerned and the police authorities in the
Member States, from the preparatory phase of the investigation to the
follow-up phase,

— numerous administrative authorities in the Member States;

— all Commission departments, whether they are authorising officers for
expenditure or responsible for horizontal functions (budget, financial
control, Legal Service, etc.);

— the Court of Auditors and other institutions and bodies.
5.1. The Office’s methods
5.1.1.  Internal procedures

The entry into force of the new legislation concerning OLAF on 1 June 1999

led to a review of investigation procedures, as stated throughout this report.
The period from 1 June to 29 February 2000 was a transitional period, at the
end of which the implementation of Regulations 1073/99 and 1074/99 was
formalised.

8 Textile Antifraud Initiative, specific budget item (appropriations entered in the 1999 budget:
€495 000, amount spent €81 000).
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A sectoral risk analysis taking account of fraud mechanisms aready known
or suspected to exist in the field of the common organisation of the markets
was a'so carried out.

Information processing and computer facilities

Fraud is by definition pursued on a clandestine basis. A specialised
department therefore obviously needs to be able to assess whether the
irregularities detected by investigation services generally constitute the bulk
of the irregularities actually committed or just asmall part. In that respect the
Office cannot be content with the information received from traditional
sources that point explicitly to an irregularity situation.

The objective must be to gradually extend the range of available information
sources and to develop technical facilities giving access to open sources that
can be scanned automatically so as to retain only new or directly relevant
facts. The Office is currently paying specia attention to information on
business activities, trade statistics, accounting data on transactions financed
by the Community budget and the results of relevant checks and inspections
and audits by other departments and authorities. In particular it is counting
on the cooperation of the Member States to pool the available information.

Several improvements have been or are being made. First and foremost, the
database (IRENE) constitutes the Office’s operational memory. It stores
more than 1300 OLAF cases and 30 000 cases notified by the Member
States. Its continuous improvement is necessary for the effective specific
management of current files.

The new Intelligence Unit is also expected to constitute a valuable new
support tool, particularly with regard to the gathering of information. The
manpower of the intelligence and information technology units rose
considerably between April 1999 and March 2000.

Since the beginning of 2000, the Office has had a direct link to the database
(AGRI) relating to EAGGF Guarantee Section payments by the Member
States. This should help to enhance risk analysis and target more precisely
the investigations and coordination actions in relation to the common market
organisations.

A sizeable proportion of the Office’s work is taken up by coordination and
information flows between the partners, with the specialised services of the
Member States or non-member countries. The Office continued to develop
and extend its dedicated secure network — the Anti-Fraud Information
System (AFIS). The countries of central Europe are gradually being
integrated into the system. Moreover, a specific module has been brought on
line to exchange structured information on movements of non-commercial
vessels.

Even so, the Office does not have all the detailed information available
outside the context of the formal reporting obligations under the regulations,
on matters such as the execution in accounting terms of indirect expenditure
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5.1.3.

5.2.

5.3.

managed by them, which represents around 80% of the Community’s general
budget.

Communications policy

The establishment of an independent Office in operational matters meant that
a specific institutional communication scheme had to be set up to assist the
media in their task of informing the public about the European Union.

The Director of the Office accordingly appointed a press officer to help the
public understand, without oversimplifying them, the tasks of the new
European Anti-fraud Office. He will operate in full transparency to give the
general public full information. The only limits on this policy are those

imposed by Community legislation, national laws on confidentiality of legal
proceedings and respect for individual rights.

Methods used with the Member States

In the technical assistance context, the Office, acting on the basis of Article
280 of the EC Treaty as amended at Amsterdam, endeavours to provide the
Member States with the assistance they need in their task of combating fraud
against the Community’s financial interests. This contribution is especially
useful in technical respects, which is where efficiency demands in terms of
compatibility of equipment are particularly important.

In partnership with the national administrations exercising powers in this
field, a programme of technical assistance for investigations was therefore
set up in 1995 on a cofinancing basis. Requests for subsidies presented by
specialised services are for the acquisition of equipment selected by them, in
accordance with certain Community compatibility requirements. The
national administrations thus having received cofinancing in 1999 are
indicated in an Anne%

In addition, following the discussions launched by UCLAF, regular
cooperation between OLAF and the ltalian National Antimafia Directdtate,
mainly concerning the exchange of information, has been established in the
light of Article 280 EC. This cooperation has already made it possible to
dismantle certain international organised crime networks. It will also cover
specialist training activities — the possibility of a Community financial
contribution is being considered. This is the first experiment and is to be
extended to other relevant national authorities.

Methods used with non-member countries

The Office endeavours to remedy the difficulties inherent in international
cooperation by improving relations with non-member countries — which are
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Cf. Annex.
Cf. European Commission, Annual report 1998 concerning the protection of the financial
interests of the Communities, Chapter 4, item 4.1.
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5.3.2

5.3.3.

frequent in the field of external actions, agricultural trade and own resources
— through a range of administrative agreements and arrangements.

The need for technical assistance to non-member countries in the field of
external actions

The Office is in contact with the judicial authorities of a number of non-
member countries facing practical difficulties when determining liability for
confirmed frauds and the response of the criminal law. These difficulties
reflect the paucity of the resources available to many examining judges in
certain non-member countries enjoying financial support from the European
Union.

In such cases it is clear that the possibility of technical assistance to the legal
authorities of these countries to protect the Communities’ financial interests
would be worth studying.

Stronger cooperation with Russia in agricultural trade

The Office, in cooperation with the Russian authorities and the Member
States, began work on a proposal for the adoption of a system of exchange of
information with the Russian customs in order to give greater reliability to
the documents certifying release on the market in Russia. An agreement is
being negotiated with the Russian customs. It is hoped that it will be
concluded and put in operation before the end of the second quarter of 2000,
following negotiations conducted for nearly a year.

The development of mutual assistance in customs matters

In 1999, eight agreements or protocols on mutual assistance in customs
matters entered into force, most of them between the European Community
and certain countries of central Asia.

Several agreements between the Community and Asian countries relating to
trade in textile products and shoes were negotiated and concluded and in
some cases came into operation this year. These agreements contain
provisions on administrative cooperation in cases of fraud and suspected or
confirmed irregularities.

In the field of textile products, specific importance was attached to
strengthening cooperation with certain exporting and transit countries, in
particular in the Far East, and to the organisation of seminars on
investigations and coordinated projects against fraud.

A mission in Ukraine provided an opportunity to develop valuable
cooperation with the customs authorities and security forces with respect to
cigarette trafficking. In particular, an information exchange system was set
up; this has already made it possible to achieve concrete results such as the
smuggling of cigarettes.

Lastly, cooperation methods were strengthened with other Commission
departments concerned with frauds or irregularities in fisheries and industrial
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products in order to develop synergies and rationalise the alocation of
functionsin the context of obligationsimposed by the rules and regulations.

Assistance for the installation of the Polish anti-fraud office

The Office gave its full assistance to the establishment and operation of a

new Polish service specifically responsible for the protection of the
Community’s financial interests. It will be OLAF’s direct liaison contact
where anti-fraud checks and inspections are to be organised with the Polish
authorities. OLAF is delegated authorising officer ##.4 million of
PHARE appropriations to assist the Polish authorities in getting this service
up and running.
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TITLE 3 : ELEMENTS FOR A NEW OPERATIONAL APPROACH

The establishment of the European Office entails a new operational
approach. Thisis now based on enhanced and reorganised resources (1). The
aim is especially to prioritise the Office’s activity in full knowledge of the
facts (2). It presupposes improvements to the existing legal framework (3).

THE RESTRUCTURING OF THE EUROPEAN ANTI-FRAUD OFFICE

The limits in terms of human resources facing the Office should be relaxed
soon. The budgetary posts allotted to it should rise to 300 in 2001. The
Director of the Office, who is now the appointing authority, can operate a
staff policy adapted to the needs and priorities of the Office. And a new
multidisciplinary, flexible and decompartmentalised organisation is being

studied so that OLAF can cope with its potential for activity, reflecting the

priorities that it will have set quite independently.

The strengthening of resources

The establishment of the Office gives concrete expression to the political will
of the Member States and of the institutions. They are to work together in
setting it up and making a success of it. The Office must accordingly, as
requested by the Cologne European Council of 3 and 4 June 1999, be given
the financial resources and manpower it needs to perform its tasks. In
December 1999, the Council and the European Parliament decided to
strengthen the Office by allocating 75 new posts in the budget of the
European Union for 2000. The plan is to pursue this effort so as to reach a
manpower target of 300 in 2002.

The Office, which is attached administratively to the Commission, is
independent in the conduct of its operational activities. Concerning the
management of human resources, its Director has the power to recruit and
appoint staff. In accordance with the decision of 28 April 1999, he lays down
the terms and procedures for recruitment, in particular those relating to the
duration and renewal of contracts. This new power provides him in particular
with the opportunity to organise the selection of temporary staff. This
approach, regularly called for by the budgetary authority, is likely to
reconcile the need for permanent updating of external expertise with the
acquisition of a durable internal experience.

Moreover, the Office is henceforth clearly identified in the general budget of
the European Union. Its Director prepares and in good time provides the
Commission with a preliminary draft budget which includes staff costs,
operational costs — including buildings and IT equipment — and expenditure
on the exercise of the operational and anti-fraud tasks. He is the authorising
officer for anti-fraud budget headings.
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1.2.2.
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Reorganisation

The restructuring of the Office, which was essential in the run-up to the
increase in manpower, is primarily intended to staff it with versatile
investigators, brought together in a single operationa structure. They will
work in close conjunction with the Intelligence interface and a strengthened
Policy and Legidlation pole, responsible specifically for trandating
observations on the ground into legidative activity. The intelligence function
that is already being developed will now guide the development of priorities
and operational strategy.

Strategic monitoring

The accent will be on the Office’s ability to gather and evaluate information
targeted on the protection of the Communities’ interests in general and its
financial interests in particular. The Director of the Office will devise
operational strategy in conjunction with the Intelligence Unit and the
operational units.

The task of the Intelligence service will be to take the initiative of gathering
and actively analysing information on the economic and criminal
environment of Community activities. On this basis, it will prepare the
investigators' work programme. For that purpose, the Office will set up an
economic and criminal monitoring unit to support the intelligence function. It
will be responsible for directing field work and will offer its services to the
Member States’ corresponding units.

Versatile investigators

Investigation expertise should naturally be sought in the Member States’
national services, which have the requisite manpower in terms of number and
qualification. The former UCLAF always recruited investigation specialists
in this way. OLAF will proceed likewise, with the aim of forming a pool of
versatile investigators who can be used to build up multidisciplinary teams.

In the establishment of these multidisciplinary teams, expertise will be
matched to operational priorities. They will then be in a position to facilitate
the detection of infringements with the relevant national and Community
authorities and to match investigations with the requisite follow-up measures,
thanks in particular to closer coordination with the Member States’
authorities.

Monitoring the legal quality of operational work

Coordination between the operational and the policy and legislation poles
will be ensured when investigation and cooperation projects are prepared and
followed up, both administratively and financially.

The follow-up function has to be separated from the investigation and
coordination functions, and serious resources must be allocated to it. Legal
guality control of operational work will be carried out in cooperation with a
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team of specialists in general and criminal law set up to evaluate
administrative investigation methods and to monitor the results obtained in
terms of both national and Community legislation.

SETTING MORE PRECISELY TARGETED PRIORITIES

Strengthening resources, reorganising, clarifying the legal bases. each of
these developments should help the Office redirect its activities according to
better targeted priorities.

The Office must henceforth define its operational strategy — its fields of

action and its priority methods — proactively, according to the information

that it will have gathered, shared with the Member States and analysed
thanks to its Intelligence service.

Its priorities will also better reflect the activities of the Member States. The
value added by the Office lies first and foremost in the possibility of

coordinating the action undertaken by the national authorities. In the future,
coordination and assistance activity should be developed in all fields — own
resources or indirect expenditure, including structural measures.

It must be stressed that the operational strategy of the Office will be updated
permanently. Investigations must keep pace with fraud. It is precisely this
mobility that the Office must acquire through a new versatile,
multidisciplinary organisation. The dissuasive effect of its action will be all
the stronger as a result.

IMPROVING THE LEGAL FRAMEWORK
At the investigation stage

Concerning first of all the horizontal legislation applicable to on-the-spot
checks and inspections, the conclusions of the Commission Report on the
application of Regulation No 2185/96 and the ensuing debate with the
Member States may prompt the Office to consider whether there should be a
Commission proposal to improve and reinforce the legislation. It may well be
found necessary to clarify and improve the regulation.

As regards the sectoral legislation, the gaps and inconsistencies in the various
legal bases for on-the-spot controls have already been stréaseayticular

with regard to trade in industrial and agricultural products. These bases could
gain in terms of legal certainty and user-friendliness if they were brought
within a horizontal regulation. The Office would then conduct investigations
only on the basis of Regulation No 2185/96 or of a new horizontal regulation
incorporating all the current sectoral bases, in a spirit of cooperation with the
Member States.

Point 4.2.2, supra.



The am will at the same time be to consider ways and means of improving
the legislative framework for assistance and coordination. With thisin mind,
thought might be given in particular to broadening the mutual assistance
mechanisms beyond own resources and agricultural trade to other fields such
as taxation or the fight against counterfeiting.

3.2. The follow-up phase
3.2.1.  Administrative and financial consequences (recovery)

Firstly, regarding the information available to the Office, transmission to the
Commission by the Member States of administrative and judicial decisions
imposing penalties for infringement of customs and agricultural regulations
needs to be organised better.> The obligation to report such information
should also be extended to the different fields affected by fraud and other
illegal activity.

Secondly, administrative penaty rules need amplifying. Community
administrative penalties should be extended to other financial interests on the

basis of what the agricultural regulations provide for. The relevant points of

the Commission’s 1998/99 anti-fraud work programme deserve to be
implemented.

Hitherto the Office had no powers as regards recovery in the event of
irregularity?® but the White Paper on the reform of the Commission seeks to
improve coordination between the European Anti-fraud Office and other
Commission departments and closer involvement of OLAF in the fraud-
proofing of legislation and in the rules governing tendering and contract
management.

To make the current system of fraud prevention of more effective,
Commission departments proposing new legislation likely to affect the
Community budget would be required to submit proposals to the Office in
advance for risk evaluation. OLAF could also offer advice on fraud
prevention at all stages of the legislative process.

3.2.2.  Cooperation with judicial authorities

The question of the effectiveness of the judicial response to the Office’s
operational activity is more and more acute. There are fifteen different
systems of criminal law, and it is difficult or even impossible to enforce the
principle of effective and equivalent protection of the Community’s financial
interests in the Member States as required by the Treaty (Article 280 EC).
The Office’'s operational activity reveals new fraud and irregularity
techniques, such as the transmission of sensitive and protected information,
akin to insider dealing. Yet illegal activities are not always treated in the
same way by the laws of all the Member States. And the strict construction

52 Article 49 of Regulation (EC) No 515/97 referred to above.
53 Point 3.3, supra.
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principle appliesin the criminal law. Differences between Member States are
not compatible with need for rigorous application.

The Office will accordingly organise itself in such a way as to offer the
enforcement authorities the assistance they need to boost the effectiveness of

national checks and inspections and to improve cooperation and coordination
between judicial authorities in the Member States in accordance with their
obligations under Article 280 of the EC Treaty and the second Protocol to the
Convention for the protection of financia interests. It might therefore be

worth considering the possibility of defining all the possible offences against

the Community’s financial interests, irrespective of the implementation
measures taken by Member States, along with penalties also defined at
Community level.

Beyond the protection of financial interests

There are areas in which there is a need for protection of the Community’s
interests in which, in the absence of a specific legal basis, the Office’s role is
called into question by the Member States, even though the results accrue for
their benefit. This kind of situation means that choices will have to be made.

Given the experience acquired by the Office in indirect taxation matters (see
above), there needs to be a clear legal basis for this activity if it is to be
continued. It has already proved its usefulréss.

First of all, it has generated awareness in national investigation services of
the seriousness and scale of value-added tax fraud and consequently of the
usefulness of Community cooperation to combat it. The fact that the Member
States have set up an ad hoc Council working party is certainly related to
this. It is true that certain national authorities officially express doubts as to
the role of OLAF here, but their investigators and courts do not hesitate to
submit fraud cases to the Office so as to enjoy the cooperation that it

Similarly, in the alcohol cases, action undertaken by the Office yielded
significant operational results. This raises the question whether its role
should be acknowledged by all the Member States.

Yet OLAF action benefits national resources — exclusively in the case of
alcohol. The time has therefore come for the legislature to clarify the role of
the Office: if the Office is expected to make a contribution, an explicit legal
basis should be established for it.

The fight against counterfeit industrial and agricultural products is part of the
protection of the Community’s economic interests. Here, the Office can

3.3.

3.3.1.  Indirect taxation
organises.

3.3.2.  Counterfeiting
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coordinate national operational activity. It notes that the Member States place
great expectations at the highest level, though in practice there is some
reluctance by the national administrations to work together on specific cases.

Hence political consensus on the allocation of resources is a precondition for
the development of coordinated against counterfeiting.

Euro counterfeiting

The introduction of the new currency in 1999 and of euro notes and coins in

2002 will greatly extend the shared assets of the citizens of Europe. The fight
against euro counterfeiting will be a major concern in the protection of the
Community’s financial interests. The Commission communication of 22 July
1998° gives the Office the task of preparing an overall approach to the
protection of the single currency against counterfeiting. The Office has
worked with experts from the Member States, the European Central Bank
and Europol on identifying needs here: apart from purely technical
protection, they embrace the exchange of operational and strategic
information, cooperation with the Member States and non-member countries,
etc. The Office has also begun running training measures.

In the future, strategic and operational protection will have to be shared
between the Office and Europol, whose remit has been broadened to include
euro counterfeiting.
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ANNEX

National administrations of the Member States having benefited from the
technical assistance programme for investigations in 1999

Country Administrations
Germany Customs
Germany Border police
Finland Customs
Finland Police

France Criminal Investigation police
France Gendarmerie
Greece Police

GB Customs
Luxembourg Police

Portugal Revenue Police

Other national administrations, of course, also benefited from the programme in earlier years.

%6 The budgetary year serves necessarily here as a reference period.
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