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What is
the European Community?
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Member States
Fifteen democratic States — 365 million
citizens — voluntarily joined by a politi-

cal desire to present a united front to the
great challenges of our age.

Objectives
To promote European unity;

To improve living and working condi-
tions for citizens;

To foster economic development, bal-
anced trade and fair competition;

To reduce economic disparities between
regions;

To help developing countries;

To preserve peace and freedom.

Resources

Community legislation, uniformly applic-
able in the 15 Member States;

The budget, financed by the Commu-
nity's own resourcces;

The administrative and technical staff
employed by the Community institutions.



Institutions and bodies

The European  Parliament,  directly
elected by universal suffrage, represents
the peoples of the Community. It takes
part in the lawmaking and budgetary
processes and has limited, but increasing,
powers of control.

The Council, composed of 15 members
(one minister from cach government),
takes decisions and adopts Community
legislation. Its membership depends on
the subject under consideration (it may
bemade up of the 15 Ministers for Foreign
Affairs, Agriculture, Transport, Finance,
etc.).

The Commission, composed of 20 inde-
pendent members, proposes Community
legislation, monitors compliance with
legislation and with the Treaties, and ad-
ministers common policies.

The Court of Justice, based from the outset
in Luxembourg, together with the Court
of First Instance, ensures that the law is
observed in the process of Community
integration.

The Court of Auditors monitors the imple-
mentation of the Community budget.

Alongside those institutions, the Eco-
nomic and Social Committee, a consult-
ative body, involves representatives of
trade unions and social and professional

groups in the process of drafting Commu-
nity legislation.

Another body ancillary to the Council
and the Commission, the Committee of
the Regions, introduces representation
for regional and local bodies in the Com-
munity institutional system and has advi-
sory functions.

Finally, the role of the European Invest-
ment Bank is to contribute on a financial
level to the balanced development of the
Community.

The institutions of the European Community

15 Judges 9 Advocaltes General

Court of Justice
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A court
for Europe

The great innovation of the European
Communities in comparison with pre-
vious attempts at European unification
lies in the fact that the Community uses
only the rule of law to achieve that end.

The six founding Member States, aware
that unification, if it was to have any
chance of lasting success, must be
achieved and maintained through legal
means, determined that the European
Communities should be conceived in a
legal instrument — the Treaties of Paris
and Rome.

Not only is the Community a creature of
the law, but it pursues its aims exclusively
through a new body of law, Community
law, which is independent, uniform in all
the Member States of the Community,
separate from yet superior to national
law, and many of whose provisions arc
directly applicable in all the Member
States.

Like any true legal system, the Commu-
nity legal system nceds an effective
system of judicial safeguards when
Community law is challenged or must be
applied.

The Court of Justice, as the judicial insti-
tution of the Community, is the backbone
of that system of safeguards. Its Judges
must ensure that Community law is not
interpreted and applied differently in

each Member State, that as a shared legal
system it remains a Community system
and that it is always identical for all in all
circumstances.

In order to fulfil that role, the Court of
Justice has jurisdiction to hear disputes to
which the Member States, the Commu-
nity institutions, undertakings and indi-
viduals may be parties.

The development of
the Court of Justice

Since it was set up in 1952, more than
8 600 cases have been brought before the
Court. There were already 200 new cases
ayear by 1978, and 1985 saw more than
400 casces brought.

To cope with that influx while still dealing
with cases with reasonable despatch, the
Court of Justice amended its Rules of
Procedure to enable it to deal with cases
more rapidly and requested the Council
to sct up a new judicial body.

The creation of the Court
of First Instance

In response to that request, the Council
set up a Court of First Instance.



The aim of the creation of the Court of
First Instance in 1989 was to strengthen
the judicial safeguards available to indi-
viduals by introducing a second tier of
judicial authority and enabling the Court
of Justice to concentrate on its essential
task, the uniform interpretation of Com-
munity law.
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Composition
and organization

The Members of the Court of Justice
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The members of the Court
of Justice

The Court of Justice comprises 15 Judges
and nine Advocates General.,

The Judges and Advocates General are
appointed by common accord of the
governments of the Member States and
hold office for a renewable term of six
years. They are chosen from jurists whose
independence is beyond doubt and who
are of recognized competence.

The Judges sclect one of their number to
be President of the Court for a renewable
term of three years. The President directs
the work of the Court and presides at
hearings and deliberations.

The Advocates General assist the Court in
its task. They deliver, in open court and
with complete impartiality and inde-
pendence, opinions on the cases brought
before the Court. Their duties should not
be confused with those of a prosecutor or
similar official — that is the role of the
Commission, as guardian of the Commu-
nity's interests.



The members of the Court
of First Instance

The Court of First Instance is composed
of 15 Judges, appointed by common
accord of the governments of the Member
States to hold office for a renewable term
of six years. The members of the Court of
First Instance select one of their number
as President.

There are no permanent Advocates
General in the Court of First Instance. The
duties of Advocate General are per-
formed, in a limited number of cases, by
one of the Judges.

The members of the Court of First Instance




Plenary sessions and chambers

The Court of Justice may sit in plenary
session or in chambers of three or five
judges. It sits in plenary session when a
Member State or a Community institution
that is a party to the procedings so re-
quests, or in particularly complex or im-
portant cases. Other cases are heard by a
chamber,

The Court of First Instance sits in cham-
bers of three or five Judges. It too may sit
in plenary session in certain particularly
important cases.

Court of Justice, full Court
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The registries and
the administration

The Registrar is appointed by the Court of
Justice to hold office for a term of six
years. He has the same court duties as the
registrar or clerk of a national court, but
he also acts as secretary-general of the
institution.

The Court of Justice, as an independent
and autonomous institution, possesses, in
addition to the registry, its own adminis-
trative infrastructure, which includes a
large translation and interpreting service
since the Court has to use all the official
languages of the Community in the
course of its work.

The Court of First Instance appoints its
own Registrar; for its administrative needs
it relies on the services of the Court of
Justice.

Court of First Instance, sitting of a Chamber
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Jurisdiction

It is the responsibility of the Court of
Justice to ensure that the law is observed
in the interpretation and application of
the Treaties establishing the European
Communitics and of the provisions laid
down by the competent Community in-
stitutions.

To enable it to carry out that task, the
Court has wide jurisdiction to hear vari-
ous types of action and to give prelimi-
nary rulings.

The various forms of action

Proceedings for failure
to fulfil an obligation

Such proceedings enable the Court of
Justice to determine whether a Member
State has fulfilled its obligations under
Community law. An action may be
brought by the Commission — as is prac-
tically always the case — or by another
Member State. If the Court finds that the
obligation has not been fulfilled, the
Member State concerned must comply
without delay.

However, if, after new proceedings are
initiated by the Commission, the Court of
Justice finds that the Member State con-
cerned has not complied with its judg-
ment, it may impose a fixed or a periodic
penalty.

Procecedings for annulment

A Member State, the Council, the Com-
mission and, in certain circumstances,
the Parliament, may apply to the Court of
Justice for the annulment of all or part of
an item of Community legislation, and
individuals may seck the annulment of a
legal measure which is of direct and indi-
vidual concern to them.

The Court may thus review the legality of
the acts of the Community institutions.

If the action is well-founded, the con-
tested measure is declared void.

Proceedings for failure to act

The Court of Justice may also review the
legality of a failure to act by a Community
institution, and penalize silence or inac-
tion.

Actions for damages

In an action for damages, based on non-
contractual liability, the Court of Justice
rules on the liability of the Community for
damage caused by its institutions or ser-
vants in the performance of their duties.

Appeals

Finally, the Court of Justice may hear
appeals, on points of law only, against
judgments given by the Court of First
Instance in cases within its jurisdiction.

Preliminary rulings

The Court of Justice also has jurisdiction
in another very important kind of proce-
dure.

Although the Court is, by its very nature,
the supreme guardian of Community le-
gality, it is not the only judicial body
empowered to apply Community law.

The courts of each of the Member States
are also Community courts inasmuch as:

O they have jurisdiction to review the
administrative implementation of Com-
munity law, for which the authorities of
the Member States are essentially respon-
sible; and

O many provisions of the Treaties and of
secondary legislation — regulations, di-
rectives and decisions — directly confer
individual rights on nationals of Membcr
States, which national courts must up-
hold.

To cnsure the effective application of
Community law and to prevent differ-
ences between the rules of interpretation
applicable in different national courts
from leading to different interpretations of



Community law, the Treaties provided for
a system of preliminary rulings which,
while not setting up any hierarchical
relationship, has institutionalized fruitful
cooperation between the Court of Justice
and the national courts.

In cases involving Community law, na-
tional courts, if in doubt as to the inter-
pretation or validity of that law, may, and
in some cases must, seck a preliminary
ruling from the Court of Justice on the
relevant questions.

That system, the benefits of which have
been amply demonstrated by the large
number of questions referred to the Court
since it was set up, ensures that Commu-
nity law is interpreted and applied uni-
formly throughout the Community.

It is a procedure which, by ensuring per-
manent cooperation between national
courts and the Court of Justice, clearly
demonstrates that national courts too are
the guardians of Community law.

A preliminary ruling is also the form of
procedure by which any European citi-
zen may seek clarification of the Commu-
nity rules which concern him,

Although such a ruling may be sought
only by a national court which alone has
the power to decide that it is appropriate
to do so, all the parties involved may take
part in the proceedings before the Court
of Justice.

Advocates General
First Advocate- General
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Court of Justice

President

6 chambers, each comprising 3 or 5 Judges l

® Actions for failure to fulfil Treaty obligations
{Commission against a Member State, or
Member State against another Member
State)

@ Actions for annuiment
(judicial review of the legality of
Community acts)

@ Actions for failure to act
(against the Parliament, Council or
Commission)

® Actions for damages
(against Community institutions or servants)

@ Preliminary rulings on the interpretation
or validity of Community law
(references from national courts)

& Appeals against judgments of the Court of
First Instance

The governments of tho
Member States appoint by
commoan accord the
15 Judges and the
9 Advocates General
for 6 years

Court of
First Instance

Presidant
neamoon(plnannnan

§ chambers, each compriang 3 or 3 Judges

All actions for annulment, for
tailure to act and for damages
brought by natural and legal
persons against the Community;
Competition proceedings and
ECSC cases;

Disputes between the Community
and Its officials and other servants

The governments of the
Member States appoint by
common accord the
15 Judges for 6 years

1
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Finally, it must not be forgotten that sev-
eral important principles of Community
law have been laid down in preliminary
rulings, sometimes in answer to questions
referred by courts of first instance against
whose decisions an appeal would lie un-
der national law,

What are the effects of a preliminary
ruling by the Court of Justice?

The Court of Justice rules on the law, that
is to say that it declares what the relevant
Community law is. The national court to
which that ruling is addressed must apply
the law, as interpreted by the Court of
Justice, without modification or distor-
tion, to the dispute before it.

A ruling on interpretation by the Court
also serves as a guide for other national
courts dealing with a substantially similar
problem or a question on which a pre-
liminary ruling has already been given.

Jurisdiction of
the Court of First Instance

The Court of First Instance currently has
jurisdiction to rule at first instance on:

O all actions for annulment, for failure
to actand for damages brought by natural
or legal persons against the Community;

O actions brought against the Commis-
sion under the ECSC Treaty by under-

takings or associations of undertakings;
and

O disputes between the Community and
its officials and servants,

In the future, the Treaty on European
Union will enable all other categories of
cases except references for preliminary
rulings to be transferred upon decision
taken by the Council, to the Court of First
Instance.



Procedure

Ephebus of Marathon (between 340 and 320 BC)

Procedure before the Court of Justice is
based on that followed before national
courts. Whatever the type of case, there
is always a written stage and almost al-
ways an oral stage, which takes place in
open court.

However, a distinction must be drawn
between direct actions and requests for
preliminary rulings.

Direct actions

Initiation of the proceedings

The action must be brought before the
Court by a written application sent to the
Registry.

As soon as it is received, the application
is entered in the Court register. The Reg-
istrar publishes a notice of the action and
of the applicant's claims in the Official
Journal of the Europcan Communities. A
Judge-Rapporteur and an Advocate Gen-
eral, whose duty it is to follow closely the
progress of the case, are then appointed.
The application is also served on the other
party, who has one month within which
to lodge a defence. The applicant may
submit a reply, and the defendant a re-
joinder, the time allowed being one
month in cach case. The time-limits for
lodging these documents must be strictly

adhered to unless an extension is specifi-
cally authorized by the President.

Preparatory inquiries and
the Report for the Hearing

Once the written procedure is com-
pleted, it is decided, upon hearing the
report of the Judge-Rapporteur and the
views of the Advocate General, whether
any preparatory inquiry is necessary and
whether the case should be dealt with by
a Chamber or by the full Court. After the
last pleading has been lodged, or on com-
pletion of the preparatory inquiry, if any,
the President sets the date for the public
hearing. In a Report for the Hearing, the
Judge-Rapporteur summarizes the facts
alleged and the arguments of the parties
and the interveners, if any. That report is
made public in the language of the case
at the hearing.

The public hearing and
the Opinion of
the Advocate General

The case is then argued at a public hear-
ing before the Judges and the Advocate
General to whom the case has been as-
signed. They may put to the parties any
questions they think fit.

Some weceks later, again in open court,
the Advocate General delivers his Opin-



Flowchart of procedure before the Court of Justice

Written procedure

Direct actions and appeals References for preliminary rulings
Written application Order or judgment from the national court
Service of the application on the defendant Translation of the request for a preliminary ruling

into all the Community languages and service
on the parties, the Member States and the Community
institutions

Publication of the application in the Official Journal Publication of the request for a preliminary ruling in the
Official Journal

Defence Written observations of the parties, the Member States
and the Community institutions

Reply
Rejoinder

Oral Procedure
Hearing
Opinion of the Advocate General
Deliberation of the Court

Judgment

15



ion to the Court. He analyses the facts and
above all the legal aspects of the case in
detail, and proposes his solution to the
problem. There the oral procedure ends.

Deliberation and judgment

£
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The Registrar has that request translated
into all the Community languages, then
serves it not only on the parties to the
original proceedings but also on the
Member States, the Commission and,
where appropriate, the Council. A notice
is published in the Official Journal indi-
cating the names of the parties involved
and the tenor of the question.

The parties, the Member States and the
Community institutions have two months
within which to submit their written ob-
servations to the Court. The remainder of
the procedure is identical to that followed
in direct actions. All those entitled to
submit written observations may present
their arguments orally at the hearing.
When the Advocate General has deliv-
ered his Opinion and once the Judges
have deliberated, the judgment is read in
open court and sent by the Registrar tothe
national court which sought the ruling.

Judgments

The judgments of the Court of Justice are
reached by a majority vote. There are no
dissenting opinions, and the judgments
are signed by all the judges who took part
in the deliberations and read in open
court,

The judgments of the Court and Opinions
of the Advocates General are published

in the Reports of Cases before the Court
of Justice and the Court of First Instance
in all the official languages of the Com-
munity.

The language of the case

The language of the case may be one of
the 11 official languages of the Commu-
nity, or Irish. In principle, the choice lies
with the applicant. When the defendant
is a Member State or a legal or natural
person having the nationality of a Mem-
ber State, the language of the case will be
the official language of that Member
State. If the State has more than one offi-
cial language, the applicant chooses
whichever suits him best.

Where a preliminary ruling has been re-
quested, the language used is that of the
national court which referred the ques-
tion to the Court of Justice.

Legal aid

If a party is unable to meet all or part of
the costs of the case, he may apply for
legal aid. The application must include
all supporting evidence. The Chamber to
which the Judge-Rapporteur belongs
decides whether or not to grant legal aid.

Court of Justice, main hall

Left, Bronze Age (August Rodin)
Background,

Synthetic Construction (Joost Baljeu)
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Procedure before
the Court of First Instance

Procedure before the Court of First In-
stance comprises two stages, written and
oral, and is governed, essentially, by prin-
ciples similar to those governing direct
actions before the Court of Justice. How-
ever, the specific structure and jurisdic-
tion of the Court, as a Court of First
Instance, have made certain adaptations
necessary, particularly with regard to pre-
paratory inquiries.

Court of Justice building



The Court of Justice

and European integration

The Court of Justice occupies a very im-
portant place in the system of institutions
set up by the Treaties.

It is responsible for maintaining the bal-
ance, on the one hand, between the re-
spective powers of the Community
institutions and, on the other, between
the powers transferred to the Community
and those retained by the Member States.

In exercising its powers of judicial review,
it is often called upon to settle questions
of a constitutional nature and of major
economic significance.

The Court's most important contribution
in that regard has been in its decisions
defining the two essential rules on which
the European Community, as a commu-
nity governed by the rule of law, is based:

O the direct effect of Community law in
the Member States; and

O the primacy of Community law over
national law.

Thanks to those decisions, of which the
van Gend en Loos, Costa v ENEL and
Simmenthal judgments (given in 1962,

1964 and 1978 respectively) are the most
important, the citizens of Europe may
now rely on the provisions of the Treaties
and Community regulations and direc-
tives before their national courts, and
may scek to have a national law disap-
plied if it is contrary to Community law.
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On the basis of those principles, the de-
cisions of the Court of Justice have made
Community law a reality for the citizens
of Europe.

The Court has often been asked to clarify
Member States' obligations with regard to
the frec movement of goods and the es-
tablishment of a common market and to
secure the removal of barricrs protecting
national markets and undertakings and,
generally, of all hindrances to trade be-
tween Member States.

Thus, following the Cassis de Dijon judg-
ment {1979), European consumers may
buy in their own country any food prod-
uct from a country in the Community —
provided that it is lawfully produced and
marketed in that country and that there
are no serious grounds related, for exam-
ple, to the protection of health or the
environment for preventing its importa-
tion into the country of consumption.

Again in the course of the establishment
of the common market, the decisions of
the Court have also contributed to clari-
fying the nomenclature essential to iden-
tify the most diverse products, to enable
them to be marketed and to apply the
Common Customs Tariff uniformly.

In particular, the free movement of goods
concerns not only professional traders
but also consumers. In the GB-INNO-BM
judgment (1990) the Court held that na-
tional legislation denying consumers ac-

cess to advertising lawfully available in
the country of purchase was contrary to
the principle of the free movement of
goods.

The Court has also had to give judgment
on the general rules to be followed with
regard to fair competition.

Following the judgment in the Nouvelles
Frontiéres case (1986), in which the Court
held that the rules governing competition
contained in the Treaties applied to air
transport, its decisions in this arca have
permitted the establishment of more fa-
vourable conditions for passengers as re-
gards air fares.

Agriculture is undoubtedly the field in
which Community integration has gone
the furthest.

The Court's decisions in this spearhead
sector of European integration have made
it possible to endorse the fundamental
principles of the common agricultural
policy (unity of the market and Commu-
nity preference) and ensure the proper
operation of the various mechanisms set
up to implement it.

The Court has also fostered integration on
ahuman level, an essential factor notonly
in the establishment of the common mar-
ket but also in an ever-closer union
among the peoples of Europe. A Euro-
pean worker who decides to settle in



e

another Community country, and who
may thus suffer direct or indirect discrimi-
nation, now enjoys the same rights and
benefits as regards conditions of work
and employment as those given to na-
tional workers.

In that connection, the Court has held that
a social benefit guaranteeing minimum
means of subsistence or a special old-age
allowance guaranteeing a minimum in-
come for old people are social advan-
tages to which migrant workers are
entitled under the same conditions as
national workers.

i
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The Court has also defined in a number
of judgments the extent of the right of the
spouse and children of a migrant worker
to settle with him, and has stressed that
children must not only be admitted to
courses of general education and occu-
pational training, but are also entitled to
the same assistance as the children of
citizens of the State of residence, such as
interest-free loans, scholarships, assis-
tance for the rehabilitation of the handi-
capped, etc.

Another problem examined by the Court
in the context of numerous requests for

preliminary rulings has been equal pay
for men and women.

Since the Treaty of Rome contains a spe-
cific provision dealing with that question,
in the Defrenne case (1971) the Court
held that no Community or national
measure was necded for the direct appli-
cation of that provision in the Treaty, and
that it was the duty of the national courts
to ensure that all European citizens en-
joyed the benefit of that principle.

The Court has also had to settle important
issues in the fields of freedom to provide
services and freedom of establishment.
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Under the Treaty of Rome, all restrictions
in those ficlds should have been abol-
ished by the end of the 1960s, but the
necessary steps had not always been
taken within the prescribed period. In its
judgments in the van Binsbergen and
Reyners cases (1974), the Court swept
away obstacles to the enjoyment of those
freedoms by holding that the provisions
of the Treaty had direct effect and could
thus be relied upon in the national courts.

The Court of Justice has also had occasion
to stress the importance of environmental
protection, which it has held to be one of
the essential objectives of the Community
and, as such, capable of constituting
grounds for certain restrictions on the
principle of the free movement of goods.
For example, the Court has accepted
(1988) that it is lawful for Denmark to
impose on distributors of beers and soft
drinks an obligation to set up a deposit-
and-return system for empty containers.

Finally, the role of protector of personal
rights adopted by the Court of Justice
within the essentially technical and eco-
nomic framework of Community law
must be emphasized.

Ever since its judgments in the Stauder
and Internationale Handelsgesellschaft
cases (1969 and 1970 respectively), ithas
been one of the Court's constant con-
cerns to protect the fundamental rights of




individuals without overstepping the lim-
its of Community law.

In its judgment in the Francovich case
{1991), the Court of Justice laid down the
principle of the liability of the State for
damage caused to individuals by in-
fringements of Community law, as well as
the obligation to compensate them.

The Court of Justice has ensured that
Community law has remained adapted to
changing circumstances.

In its judgment in the ERTA case (1971),
for instance, the Court held that Member
States were no longer entitled to enter into
obligations with non-member countries
affecting common rules, thus establishing
the extremely important principle that the
Community's powers in the field of exter-
nal relations are evolutive.

When the European Parliament acquired
new powers, the Court recognized that,
before the Maastricht Treaty made ex-
press provision for it, certain acts of the
Parliament could be challenged before
the Court and, conversely, the Parliament
could challenge acts of the other institu-
tions if they encroached on its own pre-
rogatives.

2 e,
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The future

The Europe of the Communities, born
more than four decades ago, is now
poised to enter into its period of maturity.
Having become a frontier-free area in
1993, it is now moving towards political
union following the adoption of the
Maastricht Treaty. Having welcomed the
accession of Austria, Finland and Sweden
in 1995, it is preparing to strengthen its
bonds with new partners from Central
and Eastern Europe.

What, then, is the shape of things to come
for the Community's judicial body?

An increase in workload is to be ex-
pected, but so too is ever greater influ-
ence for the case-law which has built up
over the four decades.
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Whatever the future holds in store, the
Court of justice will continue to ensure
that the law is observed in the interpreta-
tion and application of the Treaties, and
its judgments will thus be respected by all
who strive for a Europe of strength and
solidarity in peace and unity.

General view of the seat of the Court of Justice
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