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THE DECISICI-MAKTHG PROCESS FOR AGRICULTURE
IN TH TUROPEAN COMMUNTTY:

I. The form of *the leg.l act and its porticular consequences

The great majority of legal scts take the form of rezulations.

Besides the regulutions, Article 189 provides for directives, decisions,

recommencations and opinions. Since the last two forms do not constitute

legally binding acts and ore scarcely usced at all for asriculture, they

will not be dealt with in detzil here.

(a) The rogulation, as opposed to the other legal scts, has the invaluable

(v)

advantage for agriculture in particular thet,like a lew,it lays down
rights and obligations that are directly binding on every citizen in
the Conmunity. It is therefore the most effective tool offered by the
Trecty. Naturally it zlso has a disadvantage, in that it is not only
adequate but also indispensable, especially for urgent and ephcmeral
acts. This means that the Community hac no means of making laws
allowing it to fix certain temporwry pricezs, levies, rcfunds and other
sums without recrurse to the somewhat elaborate form of the regulation,
with its etrictl; legal character and the requirement that it te
motivatel and published. Tre preblems this raises for the Commission

will be treated in more detail leter in this paper.

The decision has rather more the character of an administrative act.
It binds those who are mentioned in it. In agriculture this gonerally
means one, some,or all of the Member States; but it can also be an
irdividual, an association or a national body. The effect of the
decision therefore Cepends not on its prdmulgation and pﬁhlioation

in the Official Journal of the Communities but on its communication

to thoze to whom it is addressed.

lThis text derives from a naper presented by Mr Ghhter Weiss, of

the ELC Commissicnt's Directorate-Gensral for Agriculturc,;on
6 Scptember 1973, to the Intcrnational Labour Week for Toung
Horticulture Coniractors (AIPH) in Grihberg.
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(o) lastly, the directive is a kind of framework law and is therefore
aimed téwards the harmonization of iegislaticn; It is addressed
exolusively to Member States (though not necessarily all of them)
and only defines ths objectiﬁé to be reacﬁed; the wayé and means
of achieving this objective 2re left to the Member State. This
indicates that, in this case, Member States are not only entitlad
but also obliged to decrec national regulations, for without them
the directive will have no cffect on the,popuiation.

However, the objectives to be attained are often set out in detail
in the direotive. One only needs to think of permissible colouring
matter in foodstuffs, for example, or additives for animel feeds
which covered twelvs pages of tables in the Official Journal, or
azain of ocertificates for sceds, etc. Hore thé neod for detailod

description is obvious.

Sinoe the directive as such does not affect individual oitizens,

the Troaty does not require its publication but merely its notifice~
tion to the Member States before taking effoct. But in fact
directives are normally published in the 0fficial Journal because
the individual citizens conocermed can thus familiarize themsclves
with the legal provisions whioh are shortly to be expected.
Publication can, moreover, have soms practical value in influenoing
Member States, which might be inelined to delay in transposing the

directive into their national laws,

The preparation and ensctment process of legal acts

At this point some explanation is necessary with regard to
the legislation-~making authority of the Council and the Commission.
Article 43 of the Treaty lays down that only tho Council, after a
hearing in the European Parliament, can issue regulations. But in
line with prastical needs, thec Counsil in its legal acts has
regularly delegated authority to the Commissiun since 1962. It ocan
generally be taken that politically significant decisions (on
regulations, direotives or decisions) are taken by the Council
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after hearing Parliament; other decisions of far~rcaching significance

are taken by the Council without Parliament; finally, technical application

measures and many highly urgent decisions are taken by the Commission.,

IT. Enactment of o regulation on the basis of Article 43

- (a)

(v)

Preparing the draft

According to the technical complexity of a draft to be prepared by the
Commission departments, Member States?experts are alroady called in

during the initial stages of the preparatory work.

This collaboration can take place at the lcvel of government experts

ow with recognized specialists (directors of institutes, members of

associations; etc.) from the Member States and proposed by them. It
can algo take place with the occupational circles concerned,who are
represented on the Consultative Committees for the various products.

For these spccific problems the Committees form where nccessary,

-expert groups offering special knowledge.

In this way, the Commission departments preparc an advance draft whioh

is put into legal form with the help of jurists and then finally
checlzed by the legal departments. In addition, all depariments with
a legitimate interest in the draft are consultéd (on questions of
external trade, tariffs and oompetition, for example). When the
Directorate-General. for Agriculture considers the dréfﬁ as complete
and "ready", it will submit it to the Commission through.the inter—~
mediary of the responsible Commissioner, who must of course approve
it, and with the help of the Secreteriat Gemeril.

Commission procedure (Proposals) .

The Commission has basically two decision procedures:

(i) Treatment at meetings,usually held once a week on Wednesdays,
ar otherwise according to requirements, but which owing to the

tremendous pressure of work are now being held twice a week;
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(i1) Treatment by written oirculation procedure

The writton procedure, ﬁhioh should'norhally be the exocption,

- has becofie more of a rulo,'af least for agrioultural matters.
The Seoretariat-foneral dupiicntes the draft thish, together
with attached notes and comnents; is sent to all the Commissioners
to give them the chance to bring up any objeotions within a set
deadline,which varies with the urgency of the matter. It can for
instance happen that a member of the Commission asks for a debate
in the Commission's session 6r that'depa;tments under his juris-
diotion wish to make amendments or express other considerations.
in comncction w:ith othor iatentions..as yet unknowm to the
Directorate-General of Apriculture., The deadlines for approvel of the
written procedurc cen then be extended until zgrecment is reached.

(o) Council procedure (Deliberations)

After approval By’the Commissibn the draft {s sent to the Counoil as
a proposal. The Commission'!s Secretarizat prepares the final text to
be transmitted to the Counoil. The text thus leaves the Coﬁmission's
area of responsibility, although the latter still has an imvortont
role to play.

With the agreemont of the Council Preéident the Seoretariat-Goneral

of the Counoil puts the proposal on thé agenda of the Council, whioch

in this case simply acknowledges its existence and decides on submitting
it to the Buropean Parliament. If time presses'the Counocil will already
delegate the Select Committee on Agriculture to make a technical review
of the proposal. The Committee normally refers this reviocw to a
Working Party set up'for'{hé purpose and consisting of government
experts qualified in the particular branch. At all three levels of
Working Party, Seleot Committee and Council the Commissitn is of'oourse
represented. On the basis of its preparatory work, it eluvcidates the
sense and ocontent of the proposals, and defends it if necessary and
eppropriate, but also helps in workingvout oompromise solutions with
the aim of achieving the most suitable outcome. Here, if need be,

it falls back on the instrument of the modified proposal, particularly
with the aim of taking Parliament's Qpinion into account. These
deliberations are often extremely protracted.
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(4) Porliamentary procedure

The European Parliament, which has mainly advisory funotions, gives
its Opinion after its Committce on Agriculture, supported when

necesscry by other Commitices involved, lias prepared a report. The
Committee on Agriculture holds meetings to which the Commission is

invited in order to enswer questions.

4As already mentioned, Parliament's Opinion can couse the Commission
to subnit an amended pronosal. The Council on its own initiative
takes this Opinion into account in its deliberations but, as alrealy

pointed out, does not have to act on it.

(e) The Economic and Social Cormittce

Thie Opinion of the Econcnio and Social Committec is also sought.

This body is made up of non-State intereet groups. It has formed
specialized teams for scrutinizing proposals. Like the Parliamentary
Committees,these teams prepcre an Opinion and compile a report.

Since they are based on the nracticel expericnce of members of the
Economic end Sociel Committce, these Opinions often heve a special
signifioance, which affords the Commission and Council a deeper

insight into market problems. Experience has shown that the Economic
and Social Committee takes its task very sariously, and produces
Opinions which are free of any opportunist considcrations a&nd subordin—

ated to the overall objeciives.

(f) Council procedurs (Deoisionwmelcing)

Council decisions are basically made only in session. Here a
distinction can be drawn betwsen proposals which still contzin
meot points and those on which agreement has been possible at earlier

particularly in the Selcet Committee on Agriculture (or

Py

stages,
within the Committee of Permanent Reprcsentatives, the "Ambassacors"
of the Member States). In the latter case,Ministers are given a list
of the proposals before the Council session begins, so that at the

meeting they are only zsked whether they wish to speak on the
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"A Points'., Should this not be the ocase, all the proposals in question
are acoepted without any speolel division. Otherwise the Council
debates the proposal until agreement is reached and then, if no
problems arise over the wording, it is accepted without more ado. If
thers are problems the text is rescrutinizod on the basis of the
agreement, put into its finzl version in the six official langucges
and then placed on the next Council agenda as an "A Point". for formal
agrecment.

But it can happen,particularly in such a case, that no further Council
gitting is scheduled in the time aveilable. The Council then makes
use of the written procedure, but only after having declared itself

in agreement with this proocedure.

In the same way, but without hearing the Parliament snd the Eoonomio
and Social Committee, = legal instrument is agrced by the voting
proccdurc of Article 42. This procedure covers the decisions already

mentioned of extonsive but less fundamental significance.

III. Legal Acts of the Commission

(a) Menagement Committce Procedurcs

The market regulations of 1962 first of all set up for every field
Management Committees which onswre a ocertain right of ocoperation
for Member States.

The Management Committees mea{ on the invitation of their chalrman,
a Director in the Directorate~General of Agriculturc as the neced
arises or, where appropriate, at the request of a Member State. The
Member Statos! delegations are made up of the responsible Heads of
Division or deputies with usually up to four other officials from
various departmenis. Collaboration on legal &ots is founded on
deliberations on the basis of the drafts sent in aocording to the
procedure, and on the voting thereon, which of scourse amounts only
to an opinion and does not accomplish the legal act. The voies are
gauged aocording to the weighting r»quired to reach a

qualified majority in the Council, which,since the enlargement of
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the Community means ten votes each for the four "big" countries,
five each for Belgium and the Netherlands, three each for Ireland
and Denﬁark and two for Luxembourg. So that the four big Member
States cammot ocutvote the other five, the qualified majority is
41 votes out of a total of 58.

For the Management Committee this means that if at least 4l votes
are cast for the draft, the opinion is positive. If at least

41 votes are cast against it, a negative opinion results. In any
other case, no opinion is considered to have been reached. Apart
from being mentioned at the end of the explanatory memo to every
regulation, this only has a special consequence when a negative
Opinion is returned: the Commission transmits its contemplated
measures to. the Council, but can nevertheless enact them immediately
or else defer them for a month. The Council has the opportunity

to decide otherwise within a month.

In actual fact the negative opinion is extremely rare. Up to the
end of 1972, 2 039 sittings of the Managément Committees for market
rules were held, to which 6 348 drafts were submitted for 6pinions, -
5 836 of them were agreed to, in 505 cases no 6pinion was reached
and only in 7 cases did a negative cpinion emerge. It may be noted,
as a matter of interest, that 5 of the negative Opinions came from ‘
the Management Committee for Poultrymeat and Eggs.,

Commission Decisions

The measures which the Commissicn can adopt on the authority delegated
to it are of course usually implementing prescriptions of a technical
nature or the fixing of amounts calculated by methods specifiied by the

Council. On account of the Council's exclusive authority, as laid

. down in the Treaty, for decresing legal acts, the Commission must

remain confined in this field %o purely technical application within
the framework defined by the Council. But these decisions can still
be basically significant, as for example with Regulation (EEC) 1767/68
on minimum export prices, Moreover, it can also be said in gtneral
thaf the hCoﬁmission" regulations can have particularly decicive
significance for individuals, firstly because the framework laid down

by the Council needs filling in by the Commission, so that it is
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really only the Commission's regulation which affects the
individual citizen's legal position, and secondly bacause

the way in which the Commission discharges its tasks can have
very varying comsequences for the individual citizen.,

(¢) Procedures without Management Committees

In certain cases of the utmost urgency or which concern amounts

to be fixed in the very short term, the Commission can decide alone,
especially since the convening of Management Commiitees means loss
of time. In many cases su¢h decisions have only temporary effect.
Then, if a Member State requests it, the decision is subject io
vetting by the Council, or application of the Commission measure is
limited to a three-—day maximum and must, if required, be extended
with the cooperation of the Management Committee.

(a) Accelerated procedures and "habilitation"

The Commission's agricultural.legal instruments are normally issued
through the written procedure, firstly owing to their great number,
secondly in view of the opinions already rendered in the Management
Committee (the grounds for non-agreement by a delegation are communicated
to the Commission, allowing it to acknowledge objections to the draft
immediately), and thirdly in many cases because of the urgenoy of the
measures.

The fact of the matter is that many amounts must be fixed for the next
day on the basis of the relevant information concerning the preceding
deys in order to have an effective influence on the market, especially

on import and export. This means publication at extremely short notice
in the Official Journal, which is the prerequisite for the legal validity
of regulations. The Commission therefore found itself obliged to set

up special procedures for such cases, which range from sifuitanaouvs telex
diz¢ribution to the Commission and the editor of the Official Journal
in Luxembourg to delegation of power to the responsible Member of the
Conmission and, in emergenoy, to certain senior officials of the

Directorate~lonsral of Agriculture,



