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COMMHSSHON INTERPJRlETA TfVE COMMUNHCATJI:ON 
CONCERNING TJ8DE AJPPLHCATHON OlF mE §JINGLE MAJRKET RULES 

TO THE SECTOR OF FAH:RS AND JEXJHimRTHONS 

INTRODUCTION 

An age-old European tradition, an economic practice that has shown uninterrupted 
. growth in recent years, fairs and exhibitions constitute a sector that generates considerable 
economic activity in the European Community, as the following figures demonstrate: 
300 major cities currently host a total of 3 500 fairs and exhibitions annually. Close on 
450 000 exhibitors and 63 million visitors are recorded each year. The sector provides 
direct fult-time employment for an estimated 70 000 people and, more generally, is said to 
account for more than 800 000 jobs. The importance that firms attach to fairs and 
exhibitions in the context of their own economic development can also be measured in 
budget terms, with an estimated I 0-20% of their marketing expenditure going to such. 
events. ' 

Fairs and exhibitions play a multi-faceted role. 

By bringing together supply and demand at a given geographical location tor a certain 
period and, in some cases, at regular intervals, fairs and exhibitions are a concrete 
expression ofthe market concept. 

They are first and foremost a Sales promo~ion instrument, supplementary to. but distinct 
from,· advertising in that they bring together the supply of, and demand for, goods and 
services put on display in an environment favourable to operators. 

They also bring to the fore relationships between players operating on the market and 
provide an opportunity to highlight their industrial and technological dynamism. Fairs and 
exhibitions thus provide pa.""ticipants with an opportunity to find out more about the 
market, identify .new trends, assess the situation of their competitors and make new 

· contacts. Their growth is tied to the development of an increasingly complex, open and · 
diversified economy in which there is a growing need for communication and information 
to help optimise consumer ~hoice. 

Although each Member State can lay down the conditions under which a fair or exhibition 
may be held and the arrangements for taking part as an exhibitor, any natiorial measures 
adopted in laying down such requirements must be compatible with the principles of 
Community law, in particular as regards the functioning of the single "inarket. Several 
cases referred to the Commission have shown, however, that these principles are not 
always adhered to. In accordance with the principle of subsidiarity, the Commission is not 
considering putting forward any .proposals for legislation i,n this respect. On the other 
hand, following contacts with, and at the request of, players in the fairs and exhibitions 
sector, "it feels the time has come to set out and clarifY Community law as currently 
applicable pursuant to the EC Treaty and the case-law of the Court of Justice. It is for the 
Commission, in accordance with its duties and responsibilities under the Treaty of Rome 
(Article 15 5) to ensure that the barriers to the organization of this economic activity are 
effectively removed for the benefit of Europe and of its citizens. 
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Needless to say, this cotnmuriication is not ahned at national measures of a purely private 
riature adopted by economic operators or groups of economic operators involved in fairs 
and exhibitions. Such measures can, where appropriate, be scrutinized in the light of the 
Treaty rules on competition (Articles 85 et seq.)1. 

By publishing this communication, the Commission is conducting an exercise in 
transparency and clarification of the Community rules which it is required to enforce. It is_ 
proposing to all the players concerned, national administrations and economic operators, a 
reference instrument that spells . out the legal framework in which those who pperate in 
this sector will find a guarantee of the fundamental freedoms· granted to them under the 
rules governing the internal market. 

Chapter I defines the scope of this communication, since one of the features of the fairs 
and exhibitions sector is the diversity and number of events concerned. Chapter II sets out 
the essential legal principles of the internal market that govern the various aspects of fairs 
and exhibitions. Chapter III deals with the specific implications of those principles as far 
as fairs and exhibitions are concerned, namely (A) arrangements governing the holding 
and licensing of fairs and exhibitions, (B) access of exhibitors to fairs and exhibitions and 
(C) conditions under which goods are displayed and services ~e offered. 

I. FAIRS AND . EXHffilTIONS COVERED B\' THE 
PRESENT COMMUNICATION 

1. This Communication covers fairs and exhibitions that constitute events with a 
commercial purpose at which a group of economic operatprs exhibit jointly and 
temporarily goods or offer services that are only occasionally the subject of direct 
selling, with removal of the goods or completion of the service contract. 

The European CommisSion has already adopted several formal decisions pursuant .lo Article S5 
of the Treaty. The following can be cited as examples: Decision 88/477/EEC or 11.7.198X. 
British Dental Trade Association - BDTA, OJ L 233. 23.8.1988, p. 15. ·Decision 87/509/EEC of 
18.'.>.1987, lntcmationalc Denlalschau -IDS. OJ L 293. 1(>.10.1987. p. 58 and Decision 86/499/EEC 
of30.9.1986. VIFKA, OJ L 2lJI, 15.10.1986. p. 46. 
II should also be pointed oul that. in the case of freedoms under the single market. the prohibition of 
discrimination based on nationality applies nol only lo measures adopted by the public authorities 
bul also to rules adopted by non~public associations or bodies thai arc aimed at collective regulation 
of economic activities and that this principle .entails. for persons subject to the jurisdiction 
concerned, rights which the national authorities are duty-bound to uphold (sec. in this connection . 

. the judgments of 12.12.1974 in Case 36/74 Walrave J1974J ECR 1405 and of 15.12.1995. 
Case C -415/93 !Josman IJ9lJ51 ECR 1-4921 )_ 
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Generally speaking, fairs tend· to take place at regular intervals whereas exhibitions . . 
tend to be sporadic. 

Depending on their specific nature, fairs and exhibitions include the follo~ng 
in particular: 

(a) major trade fairs: general exhibitions that are not limited to specific categories­
of products and that are open to the public at large; 

(b) specialist (by virtue of the products displayed) shows and exhibitions normally 
reserved for a specialized or professional audience; 

(c) exhibitions that, given the number of exhibitors, the geographical area 
concerned, the selection of products, and the fact that the events in question 
are not held at regular intervals, can be described as "minor". They match the 
interests of a group of economic operators who decide to· display their 
products in a given place and at a given time outside the circuit of major fairs 
and international shows ("open house" exhibitions ... ). 

2. The . following should not, however; be included in the scope of 
this Communication: 

2 

. 
(a) international and world fairs governed by the Paris Convention 

of22 November 1928; 

(b) exhibitions that are held for educational, scientific or information purposes and 
involve no commercial transaction, and artistic events; 

(c) markets covered by Council Directive 75/369/EEC of 16 June IQ75 on 
measures to facilitate the effective exercise of freedom of establishment and 
freedom to provide services in respect of itinerant activities2. 

OJ L 167. 10.3.1975, p. 29. By virtue of Article 2, the Directive applies in particular to the buying 
and selling of goods by itinerant tradesmen. hawkers or pedlars "in covered markets other than from 
permanently fixed installations and in open-air markets". 
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lllf. §JINGLJE-M:A.lru[(]E'lf' lFREIEDOM§ 'lf'JHf.A'lf' M:U§'Jf GOVJE~ IFA!m§ ANID> 
lEXlf!IlmliTI(())N§: <GJENlERAL JP>IDNCWJL.IE§ 

n. Iffiasic runRes IIRJlll(Ljler C~Jnmmomizy Haw that are panincwHairlly ll"<eHevall1lt nHU tlnn§ 
ll"<esped: the ~riglhlt of establisllnmell1lt, the freedom to provide sell"o/nces &IIMll tlhle 
lf'ree moveme11!lt of goods 

In the context of the functioning of the single market without internal fr~ntiers, the 
regulation and the holding of fairs and exhibitions in Member States give rise to 
questions regarding in particular three fundamental freedoms under the Treaty of 
Rome: the right of establishment, the freedom to provide services and the free 
movement of goods. These three freedoms are underpinned by Articles 52, 59 ·and 
30 of the Treaty respectively3, as interpreted by the Court of Justice of the 
Eu.ropean Communities, which eliminate national restrictions that are liable to 
obstruct them and in particular direct or indirect discrimination based on nationality. 
Before going. into the specific legal aspects and the practical implications of the 
application of these three freedoms in the fairs sector,· it is advisable to set out the 
basic principles which, in accordance with case-law, are common to those three 
freedoms, and to clarify the measures concerned. 

2. Type of national measure covered 

3 
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In the case of measures that may be scrutinized in the light of Articles 52, 59 and 30 
of the EC Treaty, it must be emphasized that these Articles of the Treaty of Rome 
apply to national measures construed liberally4. namely: 

Article 52: Within the framework of the provisions set out below, restrictions on the freedom of 
establishment of nationals of a Member State in the territory of another Member State shall be 
abolished by progressive stages in the course of the transitional period. Such progressive abolition 
·shall also apply to restrictions on the setting-up of agencies, branches or subsidiaries by nationals of 
any Member State established in the territory of any Member State. 
Freedom of establishm~nt shall include the right to take up and pursue activities as self-cmplo~cd 
persons and to set ·up and manage undertakings. in particular companies or finns within the 
meaning of the second pamgraph of Article 58, under the conditions laid down for its own nationals 
by the law of the country where such establishment is ciTcctcd. subject to lhl· prcwisions of the 
Chapter relating to capital. 
Article 59: Within the frt~mework of the provisions set out below. restrictions on freedom to pro\'idc 
services within the Community shall be progressively abolished during the transitional period in 
respect of nationals of Member States who arc established in a State of the Community other than 
that of the person for whom the services arc intended. 
The Council may, acting by a qualified majority on a proposal from the Commission. extend the 
provisions of this Chapter to nationals of a third country who provide services and who arc 
established within the Community. 
Article 30: Quantitative restrictions on imports and all measures having equivalent effect shall. 
without prejudice to the following provisions. be prohibited between Member States. 
Judgment of 9.5.1985 in Case 21/84 Commission v France 119851 ECR IJ55: Judgment of 
24.11.1982 in Case 249/81 /Juy Irish 119821 ECR 4005: Judgment of 25.7.1991 in Joined Cases 
C-1/90 and C-176/90 Advertising of alcoholic drinks.( 19911 ECR I -4151. 
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instruments adopted by public authorities or bodies which have a private legal 
form, but whose functioning is decisively influenced by the authorities, e.g. via 
representatives of the public authorities, the appointment of directors, the 
funding ofthe body, etc. 5;. 

administrative . practices adopted by the national authorities: . they may 
constitute instruments prohibited under Community law if they correspond to 
consistent and uniform behaviour on the part of those authorities; 

· incitement by a public authority6 which, although not binding on the people to 
whom it is addressed, is liable to fall within·the scope of the prohibition under 
Articles 52, 59 and 30. Even non-binding measures may contravene these 
Articles if they affect the behaviour of economic -operators by resorting to 
discrimination based on the origin gfthe goods or of the services. 

Moreover, Articles 52, 59 and JO of the Treaty are applicable at every level of 
g,ovemment: central, regional, provincial and local. 

3. Accepted exemptions from basic ru.des appfticabRe amder Community law: 
11u'ecessity and proportionality 

7 

Although they are liable to constitute a barrier to one cir more fimdamental freedoms 
enshrined in Articles 52, 59 and 30 of the EC Treaty, .some national me.asures may 
nevertheless be justified if they satisfY requirements as . to necessity and 
proportionality. In any event, the following observations are without prejudice to 
the specific notion of right of establishment, which cannot simply be interpreted by 
reference to the interpretation of Article 59. 

(a) Necessity 

The restrictive national measures must first of all meet the need to safe~ard 
. -

legitimate interests provided for in the Treaty7, in particular public policy. 
public security or public health.· 

These instrume~ls may also be caught by ~rticle R5 of the EC Treaty - Judgment of ]0.1.1 9R5 in 
Case 123/81/JNIC v Oair 119851 ECR 31Jl. 
Case 249/81 Buy Irish cited in f(JOtuotc 4. 
;frtic/e 56(1): The provisions of this Chapter and measures taken in pursuance !hereof shall not 
prejudice the applicabilily of provisions laid down by law. regulation or administrative action· 
providing for special treatment for foreign nalionals on grounds of public pOlicy. public seCurity or 
public health. 
Article 36: The provisions of Articles 30 to 34 shall not preClude prohibitions or restrictions on 
imports. exports or goods in transil justified on grounds of public moralily. public policy or public 
~.ccurity: the protection of health and life of humans. animals or plants: the protection of national 
treasures possessing artistic. historic or archeological value: or the protection of industrial and 
commercial property. Such prohibitions cr restrictions shall not. however. constitute a means of 
arbitrary discrimination or a disguised restriction on trade between Member States. 
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Other legitimate interests have been recognized under the case-law of the 
Court of Justice by way of overriding requirements in the interest of the 
general good in the case of services8 or, where appropriate, establishment9, or 
overriding requirements in the case of goods10. Consumer protection is a 
typical example11. 

Protection of the environment and the fairness of commercial transactions, as 
regards goods, may also be cited as examples. 

(b) Proportionality 

The measures must also be in. keeping with the proportionality principle. 

Any restrictive effects of measures liable to act as a barrier to the right of 
establishment, to the provision of services or to trade at intra-Community 
level must not only be necessary to achieving the objectiv~ concerned; they 
must also not be excessive in relation to the legitimate objective pursued. For 
example, a measure could well prove disproportionate if the objective pursued 
were attainable via a measure that was less restrictive vis-a-vis the 
abovementioned Community freedoms12 .. 

4. Direct effect and primacy 

Articles 52, 59 and 30 of the EC Treaty are directly applicableu. This means that 
economic operators may invoke them in sases brought before national courts. 
Moreover, Community law takes precedence over national law. Accordingly. 
national courts are, by virtue of Community law and of well-established precedents 
of the Court of Justice of the European Communities, obliged. where appropriate. 
to disregard laws or administrative practices of the Member States that are contrary 
to Community law. These principles of primacy· and direct applicability underpin the 
rights which the Community's legal system gives individuals and which national 
courts must uphold.· · 

5. !Procedural safeguards 

II 

9 

The Community's economic operators enjoy. in connection with the freedom to 
provide services, with the right of establishment and with the free movement of 
goods, certain procedural guarantees in their dealings With public authorities. It 
would thus be contrary to Community law to introduce licensing procedures that 
were not easily accessible, speedy, represented more than a reasonable cost to the 
economic operator and did not provide that economic operator with a guarantee of 

Judgment of 25.7.1991 in CaS£ C-76/90 Dennemeyer (l99l] ECR I- 4211. 
Judgments of 31.3 .. 1993 in Case C-19/92 Krau.~ J19931 ECR I- 1663 and of 30.11.1995 in 

·Case C-55/94 Gebhard { /995/ FX'R 1-4/65. 
10 · Judgments of 20.2 .. 1979 in Case 120/78 Rewe [19791 ECR 649 and of 6.5.1986 in Case 304/84 

II 

12 

IJ 

A-fuller [ 1986) ECR 1511. .. 

Judgment of 4.12.1986 in Case 252/M3 Commission v Denmark 119861 ECR 3713. 
See abovementioned Kraus and Rewe cases cited iri footnotes 9 and 10 respectively. 
Judgment of21.6.1974 in Case 2/74 Reyners 119741 ECR631: Judgment of 1.12.1974 in Case D/74 
Van /Jinshergen I I 9741 ECR 1299: Judgment of 22.3.1977 in Case 74/76 Iannelli and /"olpi 119771 
ECR 557. 
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a decision on his application that duly states the grounds on which it is based and is 
subject to judicifl,l reviewl4. 

Moreover, any sanctions applied to economic operators from the Communi!Y on 
grounds of non-compliance with national rules must be non-discriminatory and, at 
all events, must not be excessive in relation to the objective pursued 15 

llL SPECIFIC IMPLICATIONS OF THESE GENERAL PRINCIPLES FOR 
FAIRS AND EXHIBIDONS 

A. -ARRANGEMENTS UNDER WHICH FAIRS AND EXHffiiTIONS ARE 
HELD AND LICENSED 

Economic operators from the Community must he allowed to organize a;1d hold fairs 
and exhibitions anywhere in the Community. 

Generally speaking, the pursuit of a cross-border economic activity on a self-employed 
·basis is governed by Article 52 or by Article 59 of the EC Treaty, depending on whether 
the cross-border activity is permanent (right of establishment) or of a temporary and/or 
part-time nature (freedom to provide services). 

In the case of fairs and exhibitions, these principles signifY that an economic operator from 
the Community has the right to hold events, of that type on a regular basis in another 
Member State (e.g. by beco!Tling established there or working through an operational 
structure), or to choose to operate only occasionally in another Me,mber State in one or 
more specific event~. 

Consequently, some measures governing the organization of events of this type could 
well, irrespective of the country of origin of the exhibitors, of the goods which are to be 
displayed or of the services which will be offered on the occasion of a filir. be 
incompatible with Article 52 and/or Article 59 of the EC Treaty16, as the case may be . 

. Certain implications of applying the abovementioned general principles as regards the 
holding of fairs and exhibitions should therefore be pointed out. 

14 

15 

16 

Judgment of 14.7.19R3 in Case 174/R2 ,\'amloz p9R31 ECR 2445: judgment of 15.10.19R7 in 
Case 222/86 !ley/ens 119871 ECR 4097. 
Judgment of ll.ll.l.981 in Case 203/80 Casali II9R lj ECR 2595. 

See Commission Interpretative Communication of 9 December 1993 concerning the free movement 
of services across frontiers (93/C 334/03). 
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A. I Abolition of any discrimination (direct or otherwise) based on nationality or 
place of residence that acts against an organizer of fairs/exhibitions 

First of a11, the host Member State cannot make the ability to carry on activities relating to 
the holding of fairs/exhibitions or the conditions under which such activities are carried on 
subject to requirements that discriminate according to the nationality or place of residence 
of the organizer. 

This basic legal guarantee also applies, by virtue of Article 58· of the Treaty17, to any 
company formed in accordance with the legislation of another Member State and wishing 
to carry on its cros~-border activity via an agency, branch or subsidiary. 

Accordingly, the. host Member State must (e.g. when it grants a licence) treat in the same 
way as a national any Community company which has a secondary establishment there; 
allowing Member States to· treat a company differently simply because its registered office 
is in another member State would deprive Article 58- under which a firm may have more 
than one centre of economic activity in the Community - of all meaning. 

It is worth pointing out that, in accordance with well-established precedents of the 
Court.of Justice concerning the right -of establishment and the freedom to provide 
services, the equal treatment rule prohibits not only overt discrimination based on 
nationality but also all forms of hidden discrimination which, by applying other outwardly 
neutral distinguishing criteria, in fact produce the s~e result. 

A.2 The right to hold private fairs and exhibitions: incompatibility of natiorwl rules 
restricting such activities to certain operators 

Any Community operator who satisfies the necessary professional requirements must be 
allowed to pursue the activity in question in any Member State of the Union. 

National rules that generally prohibit the organization or holding of fairs/exhibitions and 
reserve those rights for certain entities, in particular official entities, entities controlled by 
the public authorities or entities whose managerial or supervisory bodies are. if only 
partly, composed, designated or endorsed by public authorities, would therefore generally 
be incompatible. 

Similarly, it would be wrong to prescribe that such an act1vtty is to be carried on 
solely by non-profit-making entities or by firni.s whose sole purpose is to organize 
fairs and exhibitions since such . a restriction would not satisfy the necessity and 
proportionality criteria. 

Another type of barrier that is incompatible with the fundamental freedoms concerned 
would be that normally arising from rules limiting the use of the terms "fairs" and/or 
"exhibitions" to official events and prohibiting their use for any other type of event. 

17 Article 58: Companies or firms formed in accordance with the law of a Member Stale and having 
their registered office. central administration or principal place of business within the Community 
shall: for the purposes or this Chapter. be treated in the same way as nntural persons who arc 
nationals of Member States. 
"Companies or !inns" means companies or firms constituted under civil or commercial law. 
including cooperative societies, and other legal persons governed by public or private law. save for 
those which are non-profit-making. 
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On the other hand, while "fair" and "exhibition" are general terms whose indiscriminate 
use must be permitted for all events and coll}petitions of the same nature, be they public or 
private, the fact of restricting the term "official" to certain events is not per se contrary to 
Community law. · 

Similarly, the competent public authorities could impose specific requirements 
-non-discriminatory, of course- on official fairs/exhibitions held under their control, 
e.g. by ctfawing up a national or local sectoral plan or a calendar of official eyents, by 
prohibiting several fairs of the same type from being held simultaneously or· by setting up 
ad hoc bodies or committees. 

As a rule, however, the right to hold fairs of a private nature under non-discriminatory 
conditions- i.e. without one event being treated ~i)re ·favourably than· another as -
regards in particular the conditions under which it is held and promoted and the conditions 
under which exhibitors and visitors have access to it and can participate in it - mu5.1 
be safeguarded. 

:·~~~,~~f:li.;-~: The unquestioned right of the authorities to draw u~jf::~~ndar of official events cannot. 
therefore, automatically rule out the possibility of organi.'"ing a private fair or exhibition 

· simply because it is to be held at a point in time -that is too close to that of another event. 
The task. of examining to. what extent it is advisable to hold the event falls to the 
organizers, without there being any need to dictate the standpoint of the administrative 
authorities. Moreover, the market itself will act as a form ofregulatory·machinery. 

· . Nor would it be permissible to authorize a fair to be held subject to an exclusive 
requirement to the effect that the equipment used must be in strict conformity with 
national rules , such a requirement being contrary to the principle of mutual recognition.· 

A.3 Formalities and procedUral aspects. of the organization and holding of fairs and 
exhibitions: need for a favourable national regulatory framework 

If operators are to benefit fully from these freedoms at cross-border level. the formal right 
to organize and hold fairs and exhibitions must be supplemented by an accessible and 
impartial national legal framework as regards formalities and procedures. 

While according to the case-law of the Court of Justice, the exercise of a basic rilol.ht 
' -

recognized by the Treaty itself cannot be subjected to the discretion of a national 
administrative authority18, it would in principle be legitimate to specify that the 
organization and holding of a fair or exhibition are to be subject to a prior authorization 
procedure designed to verify objectively whether certain essential requirements. 
such as solvency, integrity and professionalism, are being met by the organizer._ the object 
being to ensure that the service being provided is of the necessary. q1,1ality and that the 
safety and security of the people and goods present at the event are maintained. 

' . 
Such authorization must, however, be granted by the competent authorities of the 
Member State hosting the fair or exhibition and under a procedure in keeping with the 
guarantees available to economic operators under Community law. . 

I!! Judgment of:l 1.1.1984 in Joined Cases 286/82 and 26/8~ /.uisi and Carhone v Afinistero del 'l't:soro 
{19841 ECR ~77. . 
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This means above all that the procedure must be accessible to the operators concerned, 
who must in particular be enabled easily to identify the authorities they are to approach. 

Next, only bodies safeguarding and representing general interests must be involved in 
the decision to grant an authoriZation, which must be ·made in circumstances of 
absolute impartiality. 

Doubts as to compatibility with the Treaty might subsist as regards, for instance, State or 
local rules on the granting of authorizations under which there was no guarantee of 
independence and impartiality on the part of the decision-making body. 

It is ess~ntial to ensure that the composition and decisions of authorities called upon to act 
in this field are impartial,. so as not to render illusory the exercise of one of these freedoms 
recognized by the Treaty itself 

Similarly, it would not in principle be justified to require, under an authorization 
procedure, that· organizers of private fairs and exhibitions communicate to the competent 
authorities confidential information that was not essential to administrative supervision. 

Moreover, any decision to reject .an application for authorization must duly state the 
reasons on which it is based, so that the person to whom it is addressed can be aware of 
those reasons, can appeal against the decision and can test its validity in the light of 
Community law. In addition, sanctions imposed on a Community operator for failure to 
comply with certain national rules must be non-discriminatory and must not he excessive 
in relation to the gravity of the infringement, so as not to create a barrier to free 
movement in the internal market. 

Finally, the procedure conducted before the competent authorities of the host 
Member State must take account of differences between, on the one hand. operators 
wishing to become established and engage in activities· relating to the organization and 
holding offairs on a permanent basis and, on the other, operators in other Member States 
who wish to engage only temporarily or occasionally in such activities. The latter group of 
operators can be required to satisfy only simplified formalities and requirements that are 
legally and economically compatible with the simple provision of a service. 

A.4 Specific aspects relating to the organization and holding of fairs and exhibitions 
in the context of the freedom to provide services 

The authorities of the Member State in which a service is received may apply to a provider 
established in another Member State only those national provisions that, being applicable 
without distinction, are justified on the basis of overriding requirements relating to the 
general interest (e.g. the safety and security of exhibitors and visitors, or consumer 
protection), provided that the resulting restriction is proportionate (i.e. not excessive and 
not replaceable by less coercive alternatives) and in so far as the general interest is not 
already afforded sufficient or equivalent protection under rules applied to the operator in 
the Member State in which he is established19. 

I'J Judgment of I!U.I9XO in Case 5217lJ l'rocureur du Roi v Marc .f. V.C. /)t•haU\'\' tmd Olht•rs 119XOI 
ECR M:B; judgment of 4.12.19X6 in Case 205/84 Commission v'Umnany 119X61 ECR 1755.-
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It also has to be recalled that, in accordance with Community Law, economic operators 
must be entitled to move with their workers in order to offer their services in a different 
Member State. In this context, European Parliament and Council Directive 96/71/EC of 
16 December 199620, concerning the posting . of workers in . the framework . of the 
provision of services, which has to be implemented by 16 December 1999, provides that 
the services provider which sends w9rkers to the territory of another Member State will 
have to . comply with a "hard core" of minimal and compulsory rules concerning 
employment and work Conditions in force in the host Member State. 

The following, for instance, would accordingly be regarded as barriers in the field of fairs 
and .exhibitions: 

(a) rules which, as part of a procedure for authorizing the holding of a fair or exhibition, 
req~ired firms established in another Member State to fulfil all the requirements 
applicable under the legislation of the host Member State without due account being 

· taken of the checks and controls that had already taken place and the obligations 
already fulfilled in the Member State of origin. Professionals and· firms from other 
Member States must not, therefore, be required to ·satisfY a second time 
requirements they have already fulfilled in the Member State in which they 
are established; 

(b) a provision adopted by a host Member State that restricts the activity concerned to 
public or private entities approved or officially recognized at national or local level: · 

(c) making the provision of a service subject to a requirement whereby the opera~ or 
must be eStablished, i.e. have a seat or at least permanent facilities. in the 
Member State where the service is to be provided; such a · requirement of 
establishment would run counter to the freedom under Article 59, a basic Treaty 
provision specifically aimed at abolishing restrictions on. the freedom to provide 
services by persons . established in a Member State other than that of the person to 
whom the service is to be provided2l. 

" A public autho~ty would not be allowed to invoke administrative reasons for requiring 
that operators be established· in the Member State where a service is to be provided; in 
accordance with well-established. precedents of the Court of Justice22, considerations of 
an administrative nature cannot in principle be used to justifY an · exemption from 
Community rules, let alone prevent the exercise of one of the fundamental freedoms 
rec~gnized by the Treaty. . . · 

20 

21 

22 

OJ L 18, 21.1.1997, p. L· 
Judgment of-;26.11.1975 • in Case 19/75 ( 'm~mm ami ( Jther.~ v .'\ocinai-Fconomische Hm1d 119751 
ECR 1547; judgment of 10.2.1982 in Case 76/81 .\:4 Transporoute et Trawzux v Minister c~( · 
Public Works (1982] ECR 417. . 
Judgment o0.2.1983 in Case 29/82 J<: Van l.uipen en ln BVI19831 e.cR 151. 
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B. ACCESS OF EXHffiiTORS TO FAIRS AND EXHIBmONS 

Exhibitors established in another Member State must, without being subject to 
discriminatory or unjustified restrictions, be allowed access to fairs and exhibitions 
held. anywhere in the Community. . 

Economic operators from the Community who wish to display their products or offer their . 
services at a fair or exhibition held in another Member State benefit from 
non-discriminatory treatment by comparison with nationals of each Member State; and 
they de so on a twofold basis: first as economic operators (traders or service providers) 
and secondly as recipients of services provided in the host Meinber State as part of the 
organization and holding of events of that type23. 

By virtue of this p~nciple: 

laws or rules that automatically restrict participation in all fairs and/or exhibitions to. 
certain categories of economic operators and thus exclude from the outset any other 
economic operator would be contrary to the rules of the Treaty. Such measures 
would, from the outset, rule out any possibility of fairs and exhibitions being opened 
up te other categories of economic operators likely to be interested in events of that 
type, which essentially serve a promotional purpose (e.g. those working in the field 
of tourism or in retaiVmarketing); 

national rUles could conceivably restrict or prevent the. participation of exhibitors in 
a fair only for duly substantiated reasons, e.g. where an event is being held in a 
specialized sector (the highly specific nature of some fairs and exhibitions 
presupposes that only certain categories of economic operators will take part); 

membership of the official distribution network for the product the exhibitor wishes 
to put on display must not constitute a precondition of access to a fair or exhibition: 

a complete ban on the sale of goods and services at fairs might also prove 
excessively restrictive and dissuasive in the case of operators seeking to combine 
promotional and commercial activities. · 

Moreover, the Commission takes the view that any national rules allowing organizers. 
acting arbitrarily or according to ill-defined criteria, to restrict access to a fair to certain 
categories of exhibitors give rise to doubts as to the conditions under which operators can 
take part. Those doubts which are unlikely to afford a sufficient level oflegal certainty, or 
to safeguard properly the rights arising from the Treaty of Rome. 

At all events, any. decision whereby an operator from the Community is not admitted 
to, or is excluded from, a fair or expibition must be substantiated and must be open to 
judicial review. 

23 Judgment of31.1.1984 in Joined Cases 286/82 and 26/83 - sec footnote 18; judgment· of 2.2..1989 
in Case 186/87 Cowan v '/h!sor Public 119891 ECR .. 195; judgment or : 20. 10.19tJ3 ·in 
Joined Cases C-92/92 and C-326192 Phil Collins v !An'RAT 1/an(ielgese//schafl Af!J/1 ·and 
Patricia lm- und E.xport Verwa/tungsgese/lschafl and I.e if F.manue/ Krau/ v /<.U/ F.lectro/a Gmhlf 
11993} ECR 1-5145. . , , . 
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C. (()(J>N]]))ITI!({J)N§ IUNJD)JER. WIBIJIC:IHI IPJR({J)ID>IUC'II'§ AU lEXIHI:I!lmliTJEJD) ANID> 
§JERVJICJE§ ARE OlFJFlERJEJI) 

The display, on the occasion of a fair or exhibition, of goods and/or services laWfully 
produced/provided in a Member State cannot be made subject to compliance with the 
roles in force in the host Member State or with unwarranted formalities. . 

The basic principles of free movement of goods ~d freedom to provide setvices in the 
_Community also have significant implications 'as ·regards the conditions under which 
(a) goods are displayed and (b) services are offered at fairs and exhibitions .. 

(a) Co~mtdnttfioDII! l!!lllllciler wllnnclln goods sure dis!JDR&yed 

1. 7!'/Jae go~d/s da~pK(JJyed do owt luwe to comply wi~k. the nale$ ius fm·ce in the COMUB"J 

·where the exhibitiow tiDkes pltllCe 

It follows from the case-law of the Court of Justice that any product hiwfully 
manufactured and/or placed on the market in a Member State and. which offers levels of 
protection equivalent to those required under the legislation of the Member State must,, 
without restriction, be allowed to be sold on the same basis and under the same conditions · 
as (domestic) produCts declared to be in conformity with national standards24. · 

This principle applies to products displayed with a view to sale. It would follow therefore 
that it would be disproportionate to require that products for display onJy, and not for 
sale,_have always to comply with the rules ofthe country where they are displayed. 

2. No cernmfu:tlJdion 0? docOilwBeffJt estlllhUishimg eqBdvaleoace is TfefgBdl!ed m the 
ahibitiow stage 

In the absence of harmonisation at Community level, the Court of Justice aceepted that 
be£:ore the first placing on the market of a product from another Member State in which it 
has been lawfully manufactured and/or marketed25• or before the provision of a service 
lawfully .supplied in another Member State, a Member State r~mains free to. subject a 
product which has already been approved to a fresh scrutiny and approval procedure. The 
Court pointed out, however, that the Member State is in such circumstances required to 
alleviate the checks carried out. 

It should be pointed out that where the product'is intended solely to be displayed at a fair 
where there is no provision for direct selling, it woutd not appear that legitimate interests 
such as safeguarding health and safety, protecting the consumer, etc. can be invoked in 
order to justify a fresh scrutiny or approval procedure. 

In the case of products on display at' a fair, to require from the outset type-approval or-a 
certificate of equivalence or approval would give rise to unwarranted costs and delay, 
since the products on display might never be put on sale. 

24 Judgment of 20.2.1979 in Case 120/78 Rewe-Zentral AG v Bundesmonopolverwaltung jar. 
Branntwein [ 1979) ECR 649. . 

25 Judgment of28.1.1986 in Case 188/84 Commission v France (1986} ECR 419. 
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At all events, the products will be of limited interest to potential buyers if the exhibitor 
cannot, where the product has not already been certified or has not already been found to 
be equivalent, provide at the time of the sale a guarantee, type-approval· certificate or 
statement of equivalence, that its equivalence has been established. That is why the 
Commission takes the view that operators should be allowed to choose whether or not 
to have their prodl,lcts certified ·before the latter are displayed at fairs or exhibitions. 
On the other hand, such a requirement would, if it were to be imposed, have to be 
regarded as excessive. 

3. hokibirJion of /J!JBeOJSBilO'es which might, ifil the ·eyes of lthe p~J~JGPlic, d!i..~JNIJ!J'tE!Ie a 
pfloduct on diaplay whick comes from dUBother Member SUiU 

A measure which tends to disparage products from other Member States in the eyes of the 
public is contrary .to Article 3026. Thus an obligation to indicate that the. product is not in 
conformity with national provisions in the Member State where the event takes place is 
liable to be such a measure. 

If the product displayed is 'not in conformity with any national legislation nor with 
Community provisions in a harmonized area, and if those provisions lay down that 
the interested consumer is to be informed thereof (as in the case of certain 
"new approach" directives such as Council' Directive 93/42/EEC of 14 June 199327 

"medical devices", Council Directive 89/392/EEC of 14 June 199228 "machinery". 
Council Directive 89/686/EEC of 21 December 198929 "personal protective equipment". 
etc.), then the obligation to indicate this must be considered compatible with 
Community law. 

On the other hand, if the product displayed is in conformity with the legislation of a 
Member State, this obligation would appear to be unwarranted and excessive in the light 
of the Treaty rules. 

The Commission recalls that such provisions, although apparently applicable without 
distinction, are liable to have a greater effect on products from other Member States. 
Products manufactured in the Member State where· the exhibition is being held will 
normally be in conformity with the rules in force there and are accordingly less likely to be 
covered by such a measure. On the other hand, products from other Member States will 
generally have been manufactured in accordance with rules which differ from those 
applicable in the Member State of destination and are therefore likely to be affected by 
such rules. 

In addition, the Commission would recall that a fair or exhibition is designed to promote 
products and gauge the reactions of potential buyers before the products are placed on the 
market. A visitor is in a position to ask the exhibitor to provide the relevant information 
on the product on display, including whether or not it is in conformity with the national 
rules applicable. 

26 Judgment in Case 222/82 Apple and Pear Development (ouncil v K.J. Lewis Ltd and Others 119831 
ECR 4083. 

27 OJ L 169, 12. 7.1993, p. 4. 
28 OJ L 183, 29.6.1989, p. 9. 
29 OJ L 399, 30.12.1989, p. 18. 
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4. Labelling and market preparation of the product 

The products displayed do not, as a rule, have to be subject to. an obligation concerning 
labelling in conformity with national rules since they are marketed only at a later stage. 
There is therefore no risk that they might be cheated or adversely affected by the 
products. Similarly, presentation· of the product in its final packaging should be required 
only when it is actually placed on the market. 

5. Prohibition of restrictions based on the origin of the goods 

Any regulation or practice on the part of a public authority which gives domestic products 
exclusive access to all - or some - fairs constitutes a discriminatory measure liable to· be 
contrary to the rules of the Treaty and to partition the Internal Market. 

Events of a local, regional or national nature or relating to specific products can, of 
course, be organized. However, the basic regulations as well as any State measures 
concerning these , goods must not mean that products or exhibitors from other 
Member States can be systematically excluded from the outset. 

Thus, arrangements that give preference· to, or favour, domestic products rather than 
products from other Member States would also constitute measures liable to be contrary 
to Community Jaw, even if they operate to the disadvantage of certain domestic products· 
as well. · 

National, regional, provincial or local origin can be invoked as distinguishing criteria or as 
criteria for restricting the access of products to an event only if those products 
are protected by geographical specifications or marks indicating origin by virtue of 

. Council Regulation (EEC) No 2081/92 of 14 July 1992 relating to ·the protection of 
geographical specifications or marks of origin of agricultural products and foodstuffs30 

6. Prohibition of restrictions on parallel imports 

In the field of the free movement of goods, the fact that the Court ·of Justice of the 
European Communities has condemned restrictions on parallel imports3 1 highlights the 
incompatibility with Community law of any ban o'n the display of products. brought in as 
parallel imports, i.e. not via the product's official distribution channels. 

'\. 
Such restrictions would not be justified under the law on trade marks. The Court of · 
Justice has ruled that the main purpose of trade marks is to guarantee the exclusive right 
of the proprietor of a mark to use that mark for the first placing of a product on the 
market, thereby protecting it against competitors wishing to take"advantage of the 
position of the firm or the reputation of a brand by making unlawful use of it32. 

Consequently, once a product protected under trade mark rights is lawfully placed on the 
Community market by the proprietor of the trade mark or with his consent, the rights 

.. concerned lapse. It would therefore be wrong to prevent free movement of the product in 
the same way as on a domestic market. This would not, however, be allowed to prevent 

:w 
Jl 

. \2 

OJ L 20M, 24.:'7.1992, p. I. 
Judgment of 20.5.1976 in Case 104175 De l 1eijper 119761 ECR 613 . 
Judgment of31.10.1974 in Case 16/74 Centra{arm/JVv Winthrop UV11974J ECR U8:1. 
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the application of the sanctions applicable in cases of infringement of the law relating to 
trade marks as defined by the Court of Justice of the European Communities. 

The above principles relating to the display of goods also apply mutatis mutandis when 
services are displayed, promoted or offered at fairs or exhibitions. 

In particular, under th~ basic rule of mutual recognition, a service lawfully provided in one 
Member State must in principle be allowed and indeed displayed in another Member State 
uniess a ·proportional restrictive measure is justified by the need to protect a legitimate 
interest which· is not already afforded an equivalent safeguard in the Member State 
of origin. 

In essence, mutual recognition does not allow a national law to prevent a service lawfully 
provided in another Member State from being freely offered simply because the conditions 

· under which it is provided are different in the Member State where the service provider is 
established. Since there may be no overlapping between the conditions laid down by the 
host Member State and the equivalent legal requirements 81ready fulfilled in the 
Member State of establishment, the competent authority of the host Member State must 
take into account the controls and checks already carried out in the Member State in 

· which the service provider is established (see III.A.4). 

Still proceeding by analogy with what w~ stated earlier regarding the conditions under 
which goods are displayed, it . must· be pointed out that compulsory approval and other 
requirements and formalities generally imposed by the host Member State on services 
shown to the public at fairs would prove even less acceptable in the context of an event 
where there is no direct selling or supply to the public, or in the context of an exhibition 
the visitors to which would be experienced-professionals. 

/ 
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