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Commission Report on the Diplomatic Conference .on the Revision of - the 

International Convention for the Protection of New Varieties of Plants 

I'. Background 

-

1. The inte~nati6nal Conv~ntion forth~ P~ote c ti 0n of New Varieties of 

Plants ~as conclude~ on 2 Dedember 1961 . The purpose of the ' CoQvention 

is to recognize and protect the right of the b: eeder of a ~ew plant· 

·variety (breeder's right>~. The breede r 's rinht i s designed to 
t 

guarantee breeders re~ompense - u~der a patent - for their breeding 

work • . The Convention layi down ~n part i cular 'the general rul~s 

governing eligibility J6r and the scope of the breeder's right; In 
- ' 

any Member State of the Union nationals of ot her Member States ehjoy 

the same treatment as nationals bf that State as regards . recognition 

and protectio~ of the breeder's right inational tre~tment) 2 • 

At . present ten countries, including seven Community Member States, 

are . parties to the Convention and thus constitute the Union for the 

Protection of New Varieties of Plants (UPov>3 : 

' 
Community M~mber States: Belgium, Denmark, the federa~ Republic 

of Germany, Fran~e,.Italy, the Nethe~Lands and the United Kingdom; 

other countries: Switzerland, Sw~den and South Africa. 

2. In recent' years several countries, including the USA and Canada have 
. I 

ekpressed interest in acceding to the tonvention. This and other 

reasons have Led UPOV to draft proposals for a completely revised 

version of th~ Convention, with the aim of 

clarifying certain points in the text 

and 

- creati~g conditions to make UPOV more attractive to potential 
. 4 

Member States . • 

~Article 1(1) of the Convention 

3Article 3 of the conve,ntion · 

4Article 1(2) of the Convention 
Report on the work of the Committee of Experts on the Interpretation and 
Revision of the Convention. 
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3a On 30. January 1978 UPOV called a "Diplomatic Conference on the Revision 

o·f the International Convention for the Protection o·f New Varieties 

of Pl !2nt s' ' for 9 to 23 October,. to be he l d in Geneva. Invitations have 

been issLied to 148 non-membe r count r·i es to send .. obse r ve :· delegations" 

and to 15 "observer organizations'' to send representatives to the 

conference. Among the observer _organizations · is the Eu ropean Economic 

Community. The purpose of the confe r ence is to approve and sign a 

revised text of the Convention, the basis for discussion being the 

proposals referred to in paragraph 2q 

II. Community participation 

5 

1. Hitherto the Community has not been directly involved in the Convention. 

Nor has it yet developed a Community breeder'~ right. 

It has, however, adopted legal instruments governing the free movement 

of quality seeds and propagating material, Laying down rules for the 

official approval of varieties, cultivars and the Like of agricultural, 

horticultural and forestry plant spe~ies5 • 

The conditions for the approval of varieties are largely the same as 

those which the UPOV member States apply under the Convention for the 

Protection of New Varieties of Plants. 

In particular: 

Council Directive 70/457/EEC of 25 September 1970 on the common cata
lpgue of varieties of agricultural plant species (OJ No L 225 of 
12.10.1970, p. 11, as Last amended by Directive 78/55/EEC of 15 
December 1977 (OJ No L 16, 20.1 .1978, p. 23); · 

Council Directive 70/458/EEC of 29 September 1970 on the marketing of 
vegetable seed (OJ No L 225 of 12.10.1970, pft 7), as last amended by 
Directive 78/692/EEC of 25 July 1978 (OJ No L 236, 26.8.1978, p~ 13); 

Council Directive 66/404/EEC of 14 June 1966 on the mark~ting of 
forest reproductive material (OJ No 125 of 11 .• 7.1966, p. 2326), as 
last amended by Directive 75/445/EEC of 26 June 1975 (OJ No L 196, 
26.7.1975, p. 14). 

• 
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2. A~though the . Community has not yet taken any action regarding 

.breeder's rights, it must take part in the work on the Convention, 

for ~hree main reasons: 

The Convention ought not, at any rate as regards intra-Community 

trade, to be allowed to run counter to the leGi slation embodied 

in or adopted pursuant to the Treaty of Rome and in particular 

the rules Laid down in the Treaty regarding .1e free movement of 

goods (Articles 30 et seq.) and competit ion (Arti cles 85 et seq.); 

- The Convention must not be incompatib le wit h or undermine the 

principles of the abovementio~ed Commu~ity rules on the marketing 

of seeds and propagating material 7 in parti cular, the scope of the 

system of the breeder's right and of the procedure f3r the official 

acceptance of varieties for marketing must as far as possible be 

the same, unless their different purposes justify exceptions to 

this; 

- The Convention must not prevent the development · of the Community's . 
own bree?er's right within the framework of the Union; in view of 

such a ·d~velopment of Commuhity Legislation the Convention must 
provide for ~he possibility of the Community to accede tb the 

Convention as such~ 
' . 

3. The above requirements were , hitherto .met to a large extent., because 

the majority of the member. State~ of the Union were bound by their 

membership of the Community. 

The proposed enlargement of the Union to an unspecifi~d number of 

countries could change this position. 

It therefore appears essential that the Community should in future 

participate in the work 'relating to the Convention. 

III. Commission proposals for Community participation 

1. The Commission is confining itse(f at this stage to-. presenting 

proposals to the Council for the participation of the Community in 

the revision of the Convention, including the niplomatic .Conference 

to be held from 9 to 23 October 1978. _ It may subsequently propose 

measures tobe adopted after the conference. 

The purpose of the proposals is to permit close cooperation before 

. \ 

and during the conference between the .Member States and the Commission, 

so that a harmonized app~oach can be worked out on al1 matters 

affecting the Communi~y. 
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2~ The Commission therefore proposes: 

that the Member States be requested to put forward or support the 

solutions set out in Annex I at the Diplomatic Conference; 

that the Member State chairing the Council b.e request~d, on behalf 

of the Community, to make a statement of principles with regard to 

the text of the Convention at the beginning of the · Conference; a 

draft of this statement is at Annex II; 

that the Commission be empowered to appoint the representatives of 

the Community, which, pursuant to Rule 7 of the provisional rules 

' 9f the conference, is invited as an "observer organization"; 

that the Gen~ral SecretarAat of the Ceuncil be instructed to 
I 

arrange coo~dination meetings during the conference between the 

Member States of the Community represented there and the Commission. 

• 
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ANNEX 1 

Solutions which the Member States should put forward or support 

'on the basis of the proposals which the competent UPOV Committee of Experts 

has drawn up and which are contained in documents DC/3 and DC/5 and, as 

regards Article 13, iri document DCf4, the member S~ates a1·e requested to 

observe the following procedure in .the ·discussions on a r ~v ised text of 

the CQnvention: 

1. With regard to provisions which concern the Community as such, e.g. 
/ 

( 1) 

Articles 1 to 14, 17, 29, 30, 31, 32, 34 A and 38: 

1.1. Member States shou~d essentially support the proposals contained 

in the abovementioned documents, bearing in mind the following 
( 1) ' 

remarks : 

1.1.1. Article 3(3) entitles member States of the Union to re

strict "national treatment" to nationa(s of other member 

States which apply the Convention to the same genu~ or 

species and to natural and legal persons resident or hav

ing their registered effie~ in one of those States. 

Member States :are requ~sted to _support this provision 

subject to the reservation that they themselves may appl~ 

this authorization to UPOV member States which also belong 

to the European Community o~ly in so far as this is com

patible with the Community rules which prohibit "discrimi

nat'ion on grounds of nationality <Article 7 of the EEC : 

Treaty). H this ·provision is adopted, the above reser~ 

vation ·should be recorded in the final act of the 

conference. 

1.1.2. Article 4(3)(a) requires that in an initial phase ~ach 

member State of the Union 'apply the Convention to .at least 

five genera or species. 
Member States should press for a text Laying down criteria 

which the five genera or species selected by each Member 

State should meet. 

lextual and Linguistic questions and matters of presentation <or.der and 
headings of the articles) should otherwise be dealt with as flexibly as 
possible. 

. r 
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1.1.21. Articl 5(2) l1y1 down th1t tht brted r m1y mekt his 

agreement to the variety being used dependent on condi

tions which he lays down. 

Member States should press for a text which ensures that 

the conditions Laid down by the breeder are compatible 

with current legislation. 

1.1"3. Article 6(1)(a) lays down that one of the conditions 

required for breeder's protection is that the variety 

must be clearly distinguishable by one or more important. 

characteristics from ariy other variety whose existence 

is a matter of common knowledge at.the time when protec

tion is applied for. It goes on to list examples of 

ways in which this common knowledge "may" be established. 

Under Community rules such distinguishing features are 

similarly a prerequisite for official authorization of 

a variety for marketing. In this connection the reference 

collection (all the varieties from which the new variety 

must be distinguishable) is defined more clearly. In the 

context of breeder's protection, distinguishing charac

teristics must have the same meaning. 

The member States are therefore requested to support the 

proposed provisi~n with the reservation that they them

selves may Lay down rules, persuant to this provision, 

for defining the reference collection in more detail. 

If the provision is adopted, the above reservation should 

be recorded in the final act of the conference. 

1.1.4. Article 6(1)(b)(i) lays down the principle that the 

variety must be a new one, but authorizes member States 

of the Union to allow up to one year's "grace" for market

ing the new variety before protection is applied for. 

Member States are requested to support this provision. 

They should, however, agree beforehand that they will 

take advantage of this "period of grace" only in agreement 

with ~ach other and, where appropriate, also with certain 

other member States of the Union - in the l i'ght of the 
' prevailing situation. · There is no need for this coordina• 

tion to be mentioned in the final act of the conference. 
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Article 6(1)(b)(ii) ' lays down that a variety may be 

r-egarded as 'new only if it has not been offered for 

sale or marketed· in the territory of any other member 
. ' 

State of the Union for longer than four or, in some 

cases, six years. 

,. 

It does not allow for the case i n wh ich t he mem~er 

State of the Union in which the appl icat ion for protec

tion is submitted applies the Conv e:-~"t i on to the genus 

or species for the first time after the said period has 

elapsed. Article 35 does not appe? r ~o cover this case 

adequately. 

Member States are requested to support th i s provision, 
/ ' 

provided that the abovementio~ed case is dealt with 

satisfactorily, i.e. a solution is adopted whereby a 

breeder in a Member State of the ~ommun i ty can expect 

equal treatment, and reciprocity between the·o.ther membe_r 

States· of the Union is guaranteea in this respect . 

1.1.6. Article 6(2) lays down that protection may be granted 

only on condition . that the breed~r has complied wi th the 

"formalities" provided for by national l.aw. 

These formalities could include requirements rega rding 

establishment, registration or recognition of the breede r 

or the appointment of a representative resident in t he 

State concerned. 

For the purposes of official acceptance of a -variety 

for ~arketing under Community rules, the sol~ requirement 

is that the variety have been obtained in the pre~cribed 

manner within the Community, not necessarily in the Member 

State of acceptanc'e (2). The Member States are requested 

to .support the abovementioned provision. They should, 

however, "agree bef~rehand that they will provide in their 

national laws for only. such ''formalities" as are compatible 

wit~ .t~e prohibition on discrimination provided for in 

Article 7 of the EEC Treaty and - jn relations with Member 

·States of the Community - · do not run counter to the sim-

plification of official. acceptance of varieties under Com

munity rules. This coordination need not be menti oned in 

the final act of the conference. 

The case of varieties from non-Communi~y countries may be disregarded here. 
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1.1~7. Article 7 lays down that eligibility for protection 

must be officially verified. The examination must in

clude official cultivation trials. 

A proposed explanatory note on Article 7 states that an 

examination procedure which includes cultivation trials 

undertaken by the applicant may, under certain conditions, 

be regarded as comptaible with the UPOV Convention. 

Member States are requested to support both the provision 

and the explanatory note. They should, however, agree 

beforehand that
1
at any rate in respect of species covered 

by the Community rules ·on the marketing of seeds and · 

propagating material they will not make use of the possibi

lity of non-official cultivation trials for varieties which 

are not intended exclusively for non-member countries. 

This coordination need not be recorded in the final act of 

the conference. 

1.1.8. Article 9(2) guarantees the breeder equitable remuneration 

in the event that the free exercise of the breeder's right 

is restricted for reasons of public interest in order to 

ensure the widespread distribution of the variety. 

Member States are requested to support this provision. 

They should, however, agree beforehand that the scope of 

this provision may not be extended beyond the original 

purpose (defence, emergencies, etc.) to include cases in 

which a restriction r~sults from the application of Com

munity rules on the free movement of goods or competition. 

This coordination need not be mentioned in ~he final act 

of the conference. 

1.1.9. The second sentence of Article 12(4) specifies tha 

various matters occurring during the "priority period" do 

not give rise to any right in favour of a third party or 

to any right of .personal possession. 

Member States are requested to support this prov1s1on, 

provided that -a s~tisfactory solution is found to the case 

where a person acting. in g·ood faith has seed stocks when 

the breeder's r~ght e~ters into effect. 
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(3) 
(4) 
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-' -
' 

1.1o10. Article 13(4)(a)(3) deal s with the case where the 

, 

breeder's right in respect o,f . the vari_ety and trade-mark 

protection for the variety denomination coincide. It 

lays down that the breeder may not, as f rom the time when 

the variety denomination is registe r~· 1 ,. continue to assert 

his right in order to hamper the free use of the variety 

denominat·ion. · . 

The proposal contains three alterna t ives as to the terri

torial scope of the provision. Tha breede r may not continue 

to assert his right 

- in any member State of th~ Union applying the provisions 

of the · conventio~ to the genus or species to which the 

variety belongs (alternative 1); 

-in the member .State concerned (alternative 2); 

- in any member State of the Union_ <alternative -3). 

The Commission· regards alternative~ 1 and Z - at least as 

far as the Memper States of the Community are concerned -

as incompatible with the Community rules -on the free mov~

ment of goods. 

Member States should therefore aim at a solution which 

ensures , that: 

the breeder's right in the Community context serves no , 

otner purpose than to protect against unauthorized 
persons(4); 

- the objective of the - Community rules on the marketing 

of seeds and propagating material, in particular regard

ing t~e common catalogue of varieties, including variety 

denominations, are not jeopardized. 

1.1.11. Article 13(5)(3) lays down that a variety denomination 

must be the same in all member States of the Union. 

Exceptions are permissible only if the authority competent 

for the issue of the title of protection "considers that 

denomina.tion 1:1nsuitable in that State" . 

Document DC/4 
Cf Commission Decision of 21 September 1978 relating to a procedure 
initiated pursuant to Article 85 of the- EEC Treaty in ~espect of the 
right to protection for varieties of maize seed. 

·. 

.. 
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Member States should support the principle of standard 

variety denominations. They are requested to support 

the proposed provision subject to the reservation that 

they may themselves lay down criteria as regards unsuit

ability of a variety denomination in accordance with the 

development of Community law on the marketing of seeds 

and propagating material. If the provision is adopted, 

the reservation should be recorded in the final act of 
the conference. 

1.1.12 • . Article 13(6)(3) lays down that the competent authorities 

of th~ member States of the Union shall inform each other 

of matters concerning variety denominations, including in 

particular the submission, registration and cancellation 

of such denominations. 

W,hi le supporting this principle, the r1ember States should 

endeavour to find a wording which makes clear that infor

mation must be supplied not only on the variety denomination 
' 

submitted but also on other points which relate to the 

variety in respect of which an application for protection 

has been submitted ~ This could be particularly important 

for delimiting the reference collection, when examining 

whether a new variety is distinguishable from other varie

ties aicording to Article 6. 

They should furthermore ensure that the rules of procedure 

for the exchange of information, including the exact con

tents thereof, are fixed at Union level, in the light of 

(or in combination with) the rules applying to or developed 

for the official acceptance of varieties. 

1.1.1~. Article 13(8)(b)(3) states that, in the context of breeder's 

rights, the denomination of a variety is to be regarded as 

the generic name for that variety. 

<3> Document DC/4. 

No person may apply for, or obtain, a right which could 

hamper the free use of the denomination. 
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The alternatives for the area to which- the Article should 
apply are the same 'as in Article 13(4) (a) <S). 

, 

The solution depends on which alternative is adopted for 

the abovementioned Article. Member S~a tes should there

fore take into account the principle~ . se t ou~ above(S) • 

1.1.14. Article 13(9) (3) permits the addit ion ·of a trade .mark or 

a trade ~arne to the denominat ion of the variety • . 

Member States should endeavour to obtain a wording which 

guarantees that the Community rules on the marking of seeds · 

and reproductive material are not affected. These ru,les · · 

do not. permit ·such additions on the prescribed official 

labels (agricultural see.d and reproductive material, · certi

fied vegetable seed), suppli~r~' labels (basic vegetable 

seed, forestry reproductive material and all small packages) 
I 

or · adhesive labels or m~rkings used on packages in their 

pl~ce (6): .The proposal cannot therefore be implemented, 

except in publicity, ~n doc~ments availabte separately 

from the goods or on the part~ of the package which are 

clearly sep~rated f~om the prescribed m~rking. 

1.1.15. Article 14(1) states . that the right accorded to the 

breeder is independent of the measures taken by each 

member State of the Union to regulate the production, 

certification and ·marketing of seeds and propagating 

material., 

Member States should endeavour to find ,a wording which 

makes it clear that the right accorded to the breeder 
' 

is also independent of measures taken to regulate the 

acceptance of varieties for marketing • 

Document DC/4 
See above 1.1.10 
The reference to breeding for conservation purposes is of no importance 
here. 



1.1.16. Article 14(2) states that the mea~res referred to in 

paragraph 1 "shall", as far· as possible, avoid hinder-

. ing the application of the provisions of the Convention. 

Member States may support this provision, but should 

agree in advance that it does not form a legal basis 

giving the Convention precedence over national or Com

munity law which has been or may be adopted in this 

sector. 

1.1.17. Article 17(1) defines the States which may be invited 

as observers to meetings of the Council. 

Member States should endeavour to find a wording guar

anteeing the Community regular representation in the 

Council. 

1.1.18. Article 29 allows member States of the Union to conclude 

special agreements among themselves for the protection 

of new varieties of plants, insofar as such agreements 

do not contravene the provisions of the Convention. 

Comparison of this provision, which is not different from 

the present text, with the present text of Article 30(2) 

shows that its scope is apparently limited. There is in 

particular no guarantee that a Community breeder's right, 

created as part of Community legislative procedure, 

would be covered. 

Member States should therefore endeavour to obtain a 

wording permitting this. 

1.1.19. Article 30(2) refers to agreements between th7 competent 

authorities on the examination of .varieties and the assemb

ling of reference collections and documents/ 
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Member States may support thi s provision, but should 

agree in advance that they will apply it only insofar 
' 1 

as the contracts are compati ble ~it h Community law on 

the official acceptance of vari et ies f or marketing and 

subject to a future centralizati on o·i' Community trials. 

1.1.20. Article 31 governs the signature of the Act. All nine 

Member States should sign ~ / 

1.1.21. Article 32 go~erns ratification of t he Convention and 

accession. Both are limited to States. 

Member States should press for a text · which ensures that 

~ccession of the Community as such ·is possible at the Latest 

when ·a Community breeder's right is developed. 

1.1.22. Article 34A(2) grants derogation from certain clauses . 
of the Convention to member States of the Union which . 
grant protection under patent legislation. 

Member States may support this provision, provided that 

it will not apply in Member States of the Community. · 

1.1.23. Article 38 lays down the procedure for iet t ling disputes 

between member States of the Union. 

Member States may support it, but · should agree in advance 

that disputes between member States of the Union which 

are also Members of the Community will be settled at Com~ 

munity level. This agreement need not be included in the 

final Act of the Conference. 

1.2. If amendments are proposed to the provisions concerning the 

Community as such, Member States should, in their Opi~ions, take 

into account the remarks made under 1.1. 
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If the amendments proposed contain new points of view, they 

should coordinate their attitude on the initiative of a Member 

State or of the Commission in the proposed coordination meetings 

In the case of provisions which do not interest the Community as such 

(Articles 15, 16, 18 to 28, 32A to 34, 35 to 37, 39 to 41), Member 

States should make every effort to work out a coordinated position. 

' The proposed coordination meetings should be convened for this purpose 

on the initiative of one Member State. 

- ~ . 

; 
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Statement of ·principles by the 

Cou~cil President 

' Annex Il 

As representative of the country which is not only one of the founding members 

of the Union but also currently occupies the Presidency of the European . ' 

Community, I have the honour, on behalf of the Europewn Community to make the 

following statement: · 

The Community wishes to express its high regard for.the work done to date in 

UPOV. It welcomes this conference and s~pports lts a ims; . it approves the 

intention to dr~ft_ a new ·text of the Convention~ incorporating, on the one 

hand, necessary clarifications and, on the other, amendm~nts which will improve 

the working of the Convention and enable other St~tes to participate within a 

far wider framework than . hith~rto. I can assure you that the Community Member 

States represented at the conference and the Community representatives will do 

,, their best to make the conference a success. They will at the same time . 
naturally ensure that the results achieved or sought in pursuance ~ of Community 

agreements are not jeopardized. I refer in particular to the Community , 

principles concerning non-discrimination on grounds of nationality, concerning 

the free movement of goods ~nd concerning competition and to the · Comm~nity 

provisions relating to t~e marketing of seeds and propagating mate~ial of 

agricultural, horticultural and forestry plant species~ · " 

The Community also intends to develop br~eder's rights, within the narrower 

context of the Community, with a view to the further elimination of national 

barriers. It therefore hopes that a provision will be included in the 

Convention which w}ll.permit its accession at a later date . It also in

tends to invite those UPOV Member States which are from the same region 

but which are not ·members of the Community to participate in this work 

from the outset. Those UPOV member States which are from· the same region 

- but which are not members of our Community will be invited to participate 

in this work from the outset. 

In conclusion, the Community wishes the conference fruitful distussion and 

every success. · 
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