GOMMISSION OF THE® PRIRETS S0 B MM I E S

COM(79) 746 final
Brussels, 12 December 1979

REQUEST
THAT THE COUNCIL RAISE THE MATTER OF A REQUEST BY THE
BELGIAN GOVERNMENT FOR AUTHORIZATION TO INTRODUCE IN
THE SECOND-HAND CAR TRADE A MEASURE FOR DEROGATION FROM
THE PROVISIONS OF THE SIXTH VAT DIRECTIVE IN ACCORDANCE
WITH ARTICLE 27(1) TO (4) THEREOF

(Communication from the Commission to the Council)
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REQUEST THAT THE COUNCIL RAISE THE HATTER OF A
REQUEST BY THE BELGIAN GOVERNMENT #OR AUTHORIZATION
TO INTRODUCE IN THE SECOND=-HAND CAR TRADE A MEASURE
FOR DEROGATION FROM THE PROVISIONS OF THE SIYTH VAT DIRECTIVE
IN ACCORDANCE WITH ARTICLE 27(1) TO (4) IHEREQF

(Communication from the Commission to rhe Council)

1. Introduction

et

102.

1.3.

Under the Sixth Council Directive (77/388/EEC), the Member States are
required to apply the common system of vaelue added tax. Article 27(1)
of the Directive states that the Council may authorize arv Member
State to introduce special measures for dercgation from tie provisions
of the Directive, in order to simplify the procedure for charging the
tax or to prevent certain types of tax evasion or avoidance.

By letter dated 9 October 1979 and received on 11 October 1979, the
Permanent Representation of Belgium informed the Commission of a
measure ptanned to be introduced into Belgiar law and described as
designed to prevent certain fraudulent practices in the second~hand
car trade (the letter together with the description of the measure are
given in Annex 1).

On 26 October 1979, the Secretariat-General of the Commission wrote to
the other Member States informing them, in accordance with Article
27(3) of the Directive, of the measure proposed by Belgium. Under
paragraph 4 of the said Article, the Commission or the Member States
may request that the matter be raised by the Council.

2. Description of the measure

2.1.

The aim of the measure proposed by Belgium is to require that tax due

when a second-hand car is purchased should be paid to the Treasury by

the buyer, whereas, under the common system of VAT, this obligation is
normally incumbent upon the taxable person selling the car, even if he
passes the tax on to the buyer.

3. Opinion of the Commission

The Commission considers that a special measure cannot be authorized
under Article 27 of the Sixth Directive unless the measure, while
derogating from the arrangements for implementing the common system of
VAT, is consistent with the basic principles and main provisijons of the
system. However, the measure proposed by the Belgian Government does not

- meet this condition, since it conflicts with three of the main provisions
of the Sixth Directive :

‘./.‘
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a) Article 2(1), which defines the ~nc ,t of taxable transactions, namely.
: the supply of goods or services etfected for consideration within the
territory of the country by a taxable person acting as such.

Hnwever, the measure proposed ic intended to tax not the sale within the
meaning of thvs provision, but frh-~ purchase of the good supplied;

b) Article 4(1), which defines a taxable person as being any person who
carries out an economic activity.
However, the effect of the measure proposed would be to relieve. from.
the tax (for reasons of tax evasion) the real taxable person who must
be the seLLer, :

~

¢) Articte 21(1)(a) which def1nes persnns Liable to pay tax as be1ng
taxable persons uho tcarry out taxable transactions.
However, the measure proposed would result in the buyer rather than the
seller of the good supplied being made Liable for payment of the tax.

4, Conclusion ' ~ , L

Since the measure in question gives rise to fundamental objections,

the Commission requests that the matter be raised by the Council, in

accordance with the provisions of Article 27(4) of ‘the abovement foned
" Directive. -

Annex 1
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KINGDOM OF a&s‘rgn‘

Notice pursuant “o Artwcle 27(2) of the sixth Councit Direcfive
. of 17 ngy 1977 cOnrernxng a measure to comba* tax evasion

Ll ro \

b

1
L -

. The numerous checks made by the adminisiration ¢n the secondhand
carxﬁarketlrévgafeq that tax evasiofy was being practised on a'iarge,scaﬁe, =

For bne thing, dealers of doubtful morality arz s?{ling‘secondhand‘
_ cars to other dealérs but - not paying to thf Treasury the velue added tax thdt
they 1nvoice to the1r customers, ‘who then deduct the tan. /

For another, éé has been found that consumers . have beer abtehfo e
J‘ have car; reg:stered by us1ng false dectarations or declaratxon issuved by
ayubte persons who do not pay to the Treasury the tax that the declaratzan
rwys they w1ll be aaywng. S - .

L -
Ve

. ‘_'\/

. In both svtuat1ons the chances of recovering the unpaid tax have «‘
turned out to be dllusory, partscularty as many of fhe dealers are 1nsolvent.

¢

. The Belgiﬁn Governﬁent has accordingly dec ided that the tax’ pnyabte
-~ upon the purchase of secchhand cars uwlt have ‘to be paid by the buyer.

The‘cbligétjon of the buyer torpay the tax in placglof the téxable -
peréon‘sé{ting the car: relates to purchases of secondhand. cars, mixed-used -
» vehicles. and minibuses. It appties regardless of the status of the person ]

"~ who buys the vehicte from the taxable person,

Where the buyer'is‘himself reaufred'to file a manthly or‘qbartérly :
-return and does not apply- for registration of the vehicle at the Road Traffic
0ff1ce, the tax will be payable by the buyer and assessed from h1s period1c .
returns, « S o _,‘,\ . . ]

, In other cases vatue added taxWuitl be pafd by means of revenue '
stamps affixed Land cancelled ont s declaration, that the. buyer nust submit to .
an Inspect ion Ofﬁce, 1f the Jeclarahon 1s. not submftted, he eamnot register

the vehlcle.


collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box

collsvs
Text Box


while the taxable persan who sygls s secondhand vehicle is'
released from the obligation to pay the tux ‘falling due by reason of
the sule, he remains subject to aLL nis other obligat1ons, notably the
obligation té issue an iqvcice. ; . .
) i ¢
It goes without sdaying that a buyer who is a taxable person

and,bays'valué added tax either following an assesﬁment‘on the basis
of his return or in the form of revenue stamps may deduct that tax in

accordance with the ordinary .rules.

As a reéﬁtf of the Qrecautions fhat will be taken, transferrim
the obligation to pay‘vatue added tax to the buyer will involve no extra
difficulties as regards calculation of VAT own resources. The turnover
of taxable persons$ that deal in secondhand vehictés uil( be known as a
result of their periodic returns. The amount of ‘the tax due on sales
of secondhand vehicles to taxabte persons who do fot have ‘the vehxctes
registered will also appear from the1r monthty or quarterly returns just
like the other taxes that tbey have to pay to. the Treasury. The amount
of the tax dué¢ for secondhand vehicles for which regwstration has been
applied for Will be khown exactly as a result’of,the informat{on obtainec
‘by Inspection Offices when they receive the déﬁlaration‘requiéed for- '
registration df the vehicle.
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