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EXPLANATORY FEMCRAMDUM

On 30 Dzcember 1975, the Commission laid before the Council a
preposal for a regulation’on the repayment or rerission of import duties or
. export duties (1). Thic proposal previces, in particular, fer the correction
of zrrors committed by thc competent authorities in establishing the amount
of duties payable by persons liable for payment, in such a wcy that they are
required to pay oanly what is legally due,

If the amount of import duties or export duties calculated by the
authorities may prove to be higher than the amount lzaally due, the converse
Situstion may alse arise, either as a result of a purely nmaterial error (e.g.
an error of calculation) or as a rosult of & basic error in determining the
information (nature, value, quentity, origin, end=use, etc.) to be usad in
caleulating the import dutics or export duties paycble on the qoods in cuestion,

Such situations occur more frequently nowadays, since clezrance
procedures are becoming increasingly rapid anc simple, in order that goods
may be released from customs control as cuickly as possible, Thercfore, it is
often several months after goods have boen cleared for free circulation or
for exrort fron the Community that verification made by the authorities shows
that the amount of import duties or export duties claimed from the person
Liable for payment was less than was legally duc. '

_ , The import duties or cxport duties arplied hy the Community are
essentially economic in nature and failure te collect them urnder the condi-
tions laid down by Community legislation is automatically demacing to the
Community economy. The autherities must therefore hbe allowed to carry ocut
the post clzarence collecticn of import duties or export cuties which, for
whatever reason, were not claimed from the nerson Liable for payment or for
which the full amount legally due was not claimed. Furthermore, this facility
(uhich to some extent balances the facilities provided for the cleerance of
goods) has been incorporated, though under. differcent conditians, in the lauws
of all licmber Statos. -
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(1) ef. CONCTS). 685 final of 23 becember 1975.
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0f course, the post clearance collection of import duties cor export
dutics impairs to some degree the certainty which persons liable for payment
have the right to expect from official acts with pecuniary consecquences. It is
therefore apnropriate tc limit the possiole scepe of action of the competent
authorities in this field by laying cown reasonable time limits,

By way of principle, and so as to ensure perfect balance between
the obligations on Member States tc kecp for a period of time the supporting
documents concerning established entitlements and the making availablce of ouwn
resources (1) and their ability to undertake thce post clearance collection of
amounts not charged, the Commission proposes that the same time limit should
be applied in both cases. It is on the basis of these supporting documents
that the customs authorities rejularly carry out investigaticns leading to
the “discovery of amounts unoaid, and it would not be fair to require Member
States, under the own resources arrangements, to transfer to the Communities'
budget sums established under these conditions when their cwn autherities
had no right whatsoever to claim such sums from porsons Lliable for payment.

However, this principle must be qualified zs follows :

(a) First of all, this restriction on actich by the competent authorities
should not apply where, at the time of custems clearance of the goods,
the authorities have becen unable to determine the exzct amount of imort
duties cr export cduties owing to fraudulent action by the person Liable
for payment. In such cases, tie common law provisions relating to undue
payments in force in each of the Member States should be applied.

(b) Conversely, where the amount of duties originally calculated is based
on information cetermined by thc competent authorities themselves or
expressly recognized by them as complying with that declared, no action
for collection should be takcn against the person Liable for payment,
where it is proved that the latter had acted in good faith and had complied
in all respects with the rules in force for completing his customs declara-
tion.Such a situation would arise, for examyle, from a decision taken
by the authorities regarding the tariff classification of goods and with
which the person Liable for payment has complied. It would also arise

from a decision taken by the authorities regarding the tariff descrintion
of a product on the basis of their own analysis or regarding any other in-
formation (value, origin, quantity) which their officers had expressly
recognized as comlying with that declared by the person liable for
payment. In such mses, the person's confidence in the decisions taken
by the authoritics is particularly justifiable and it would be unjust
to require him to bear the consequences of an error committed by these

authorities.

./'-I

(1) Ct. Article 3 of Council Regulation (EEC/Zuratom/ECSC) No 2/71 of
2 Janauray 1971 implementing the Decision of 21 April 1970 on the
renlacement of financial contributinns from Member States by the

Communities® own resources.
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’ Furthermcre, it would’ not ‘secm jUat1f1mOtC to allow import duties
nr export dutics sollected after zlezrance to henef1t from the facilities

L2ic down in the Council Pirective of 4 Harch 7968 on the harronization cf
rrovisions Laid coun by la ¥, reoulation or a€n1n1strat1Vu action for cdeferred
vayrent of custors dutics, charges haV1ﬁﬂ equivelent effect and ~gricultups
Levies (1), ubich the Commission lizs recently pronosad to replsce by a new
text covering, in addition, oxport duties (). M=ither technical reasons (to
fecilitate customs clearance) nor economic reasons (to allow the importer a
perio in which to resell the imported goods Yefore paying the duties on them)
r2 justificd in this spesial caose of the post clearance colloction of imoort
futier or oxnor: duties. ) ' '

However, it should He possible to »harce interest on arrcars in
respect of zdounts collected after clearanca, excent where the non-co'lection
of the amount Llecally due can be "3ur1aed t2 an error-made by the ﬂutkor1t1;s.

- Tiis regulation will have the effect of

_ = eliminating any distortion in t{reatment cmeng importers of pro-
cucts from non-menber countries (and among Community exocrters of products
to thes: ccuntries) ond '

- cdefining oreciscly the conditions in which Hcmber States may
revise entitlenenis ectam'vskow regurdino the Communities' ouwn rcsources
pursuent to Article 2 of “ouncil feculatien (FEC/Euraten/ECSC) Me 2/71 of
< Jdanuary 571, tucr;by providing betrcr control over own rescurces.

As this proposal for a regulation is designed nainly to Harnnnize
the axisting prav*s1ors in oll the iember States (and are often siricter in
many respects), jts impact on budeat revenuc should he no -less favourable
than the application of oxisting national regulations in this field. Hovever,
precise details of its fimpact cennot be given owing to the lack of coentralized
information in the Hember Stetes recarding ths application of these rules. end

reculations.

. This srcnosal for a regulation is bascd on Articles 43 and 235 of
the Treaty establishing the European Econonic Cormunxty, and its adoption
tould represcnt a further step towards customs union. The Opinion of the
Euronesn arliament is required. In view of its subject matter, tie Commission
feels that the Cconomic and Social Committee should also be asked for its
Uﬂ"nlonc .. o

(1) Cud. MO L 58 of £.3,1569, p. 14
(t;-:) On*a!. ?‘O c 198 Of 9-‘)-19?51) r. (
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prel{ninary draft
of a.

'{,Prqpbsal for a Co'uricil Requiation

_Laying'down'cbndfffqns for the post clzarance
cotlectidn_of import cuties or export duties
which have Beén underpaid on good§ entered for. -
2 customs rrocedure involving the obligation
‘ “to pay such duties

THE COUNCIL OF THE EUROPEAN CCMMUNITIES,

Having regard to the Treaty establ1shing the European Lconomic Community, and
in partirular Art1cles 43 and 235 therzof,

Heving ragard to the proposat from the Commissien;'

Having regard to the\Qpinion of the European Parlizment,

Having regard to the Opinion of:the Economic and Social Committee, .

-Whereas the amount cf the import: or expert duties which. the person Liable

fdr,paymeﬁt has bean required to pay con goods which have becn the subfeét
of a declaration for a customs procedure involving the obligation to nay

. such duties may prave to be Lowar than th= amount which was legally due,
etther as a rosult of an error of calculat on or copying on the pert of the

compétént authorities, or because those authorities used inaccurate or in-

complete information, particularly as regards the nature, quentity, value,

origin or end-use of the gnods in qumstioﬁ, hereas, because of the eséen-

- tially economic natur° of the import cutics or export duties in force 4n the

Communxty, th2 fa1lure to collect the correct duties has prc;udic1at conse=
quences for the Community economy; whereas it is thereforc justified to permit
the competent suthorities to undertake the recovery of the duties re&aining
due, when they establish subsequently that such’ an error has beén made;

.../..‘f
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hereas thc post clearance collection of import duties or export duties in-
olve- some degree of nrejudice to the certainty which persong lizhle for
payment have the rigiht to expect from of71c1ﬂl acts with pecuniary consequences;
whereas it is tknreforu appropr1 te to Lirit the possibie scope of action of
‘the competent uutnor1t1es in this field by fixing a time-limit after which the
'or1g1nat payment of the import duties or expoart duties must be considered as
definitive; whereas this restriction on action by the competent authorities
cannot anply where at th> time of the customs clearance of the goods the autho=
rities have been unable, on account of fraudulent action, to dctermine the exact
amount of the imoort duties or export duties; whereas, however, the taking of
actionvfor nost clearéhCe-anLection is under nn circumstancas justified vhere
the original calculation of import duties or export duties has bean established
oh'the.basis of information determined by the competent authorities themselves
or expressly recognized by theh as comolying with that declared by the parson
liable for payrent, when the Latter hbd acted in good faith and had complied .

in all resgectsfwith the rules in force for cowpleting his customs declaration;

‘hereas théré is no technizal or aconomic reason to grant, in respeet of the‘
erounts of import duties or export duties to be collected after ¢learence, the
facilities provided for in the Council Direc*ive on tha Farronization of pro-
visions laid down by lew, regulation or administrative action concerning deferred
peyment of import duties or export duties (1); whereas, however, amounts subse~
auently collected by the competent authorities should be exemnt from interest

or ovardue payrents, when the non-collection of the dmounts of imorf duties or ex~
port duties legally due is ettributable to an error on-the part of these = -
suthcrities;

Yhereas it docs not appear to be woerthwhile to undertake the post clearance
collection of amounts of 5 units of “account or Less;

.../II.

(1) 0.J. Ne C 198, 29.8.1975, p. 6.
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Yhereas nost clearance collection of the amounts of import duties or cxport
thies, paynent of which has not been reauired of the person lizkble for payment .
‘when the gords were cleared from customs, presupnosss ¢ révision of the asta~
blished entitlement of own resources within the meaning of Article 2 (2) of
Ceuncil Pegulation (EEC, Eurator, ECSC) Mo 2/71 of 2,Januéry 1971 implementing
the Decision of 21 April 1970 on the replacement of financial contributions from
fember States by the Communities'own rosources (1); wherzes the astabtishment

" of precise Community provisions in this réspect allows botter contkol of thcse
own- resources ;

whéreas the provisidhs of thjs Requlntion are concernad with post clearance

- collection of the different impnrt duties and exnort duties whether theoy resdlt
from the ép?lication of the common agricultural policy or from the anplication

—of the provisions of the Treaty relating to the customs union; whercas, as far
as this second aspect is concerned, the provisions of the Treaty do not confer

. an the institutions of the Communities the powar .to adopt binding orovisions

in beSpect of the subsequent recovery of import duties or export duties; whereas

it therefore appears to be necesséry.to base the provisions of this Regulation

on frticle 235, : |

'

HAS ADOPTED THIS REGULATION 1 °

.I‘/I..

i ——————

(1) 0.J. ¥o L 3, 5.1.1971, n. 1.
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Article 1

1. This feaulaticn shall determine the conditions under which the cometent
_authorities shall underteke: nost cleafance seltection ofythe amount of
import duties or export duties for which, for wvhatever reason, paymént

has not been required of the person Lliable for payment on goods dectared
for @ customs: procedure involving the obligation to pay such duties.,

2. For the purposes of this Requlation :

) Immort duties means customs dut1°s ‘and chatrges having equivalent effect

and . agricultural ttv1es and other import charges Laid down within

the‘framehork of the common gqr1rul*ur@t pol1ty, or of specific arrange-

r=nta aPpL1ch[Q, pursuunt to Article 235 of the Treaty, to certain agoods
sult1ng from the processing of agriéultural products,

“h) Export duties means agricultural levies and cther expert charges laid

Coun within the fremework of the common agricultural policy, or of spe=
cific arrangements,applicabtc, pursuant to frticle 235 of the Treaty, to

certain goods resulting from the processing of agricultural products;

¢) Entry in the account, means the official act dy which the amount of the

1mncrt nu+1es ‘or exnort duties th be CQllected by the competent authori=-
t1cs is duLy deternined.

" Article ?

“hen the competent. authorities. find that all or part of the amcunt of import

duties or eXpor* dut1es legally due on goods entered for' a customs procedure

1nvoLv1na the obtiqat1on to pay such dut1es, has not been re acuired of the

person Liable for peyment, they shall take action to recover the duties not

cellected. This action must he taken within a bertod © expiring on 31

pecomber of the third year following that during which was effccted the entry.in

the account of the amounts of the import duties or export duties originally

catculated, or, wheré/there is nc entry in the account, during which @~ ="
the customs debt relating tc the goods in duestion.originated,

.ll/'..
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, . Article 3 - | o
where it 1s determined that fraudulent action caused the competent
authorities to he unable to determine the exdct smount of the import duties
or export duties legally due on the goods in ouestion, the period Laid down
in Article 2 shall not apnly. ‘
Under these circumstances, the competent authorities shall take 5;
action for collection in accordance with the provisions in force in this ' i
resnect in the licmber States. S - : S
. Article &4
The action on post clearance collection shall be taken by the
competent authorities, subject to the relevant provisions in ferce,
‘against the natural or legal persons responsible, whether in 2 principal

or in a subsidiary capacity, for the payment of the import duties or
expart duties on the goods in question, or against their legal successors.

Article 5

1. Ne action may be initiasted by the competent authorities for-

post clearance collection where the amount of the import duties or

export duties although subsequently found to be lower than the amount j
which was legally due, has been talculated on the basis of information e
determined by the competent authorities themselves or recognized by :
them as being in accordance with their requirements, where it is

established that the declarant had acted in good faith and hac complied

with all the provisions laid down in the rules in force concerning his
declaration. _ ‘

The above paragraph shall not apply in the case of material or
copying errors affecting the anount of import duties or export duties
Legally due.

2. . For the purpmses of the first subparagreph of paragraph 1, elements

© of taxation shall be considered to be recognized by the competent
authoritics as being in accordance with their requirements, where, Coe,
after having been checked by them, either on the basis of documents T
accompanying the declaration, or on the basis of a physical examination
of the goods, they are thc subject in the declaration itself of an
express indication by the said authorities which formally confirms the
details of that declaration as regards the elements of taxation,:

‘Where the physical examination concerns only part of the goods,
recognition by the competent autherities that the declaration is in
accordance with their requirements, shall be Limited to the part |
effectively examined. o : o

ol eae
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Article €

The provisions adoptec for the application of the Council Ddirective
0f caeenesa 0N the harmonization of provisions Laid down by Llaw, rogulation
or adrinistrative actinn concérning deferred payrent of import duties or ex=
port duties (1) shall not epply in respect of the amounts to be collected

under Article 2,
Article 7

’here the non-collection of thz anounts of import duties or export
duties legally due is attributable to on error made by the competent authori-
ties, no interest on overduz payments shall be charged on post clearance col-

Lection.
Article &

Mo action shall bz takern for the post clearance collection of import

duties or export duties when the amcunt involved is less than 5 ynits of
account,

icitber States may round up or down the amount resulting fron
the conversien into their national currency of the figure given in the above
subparagraph,
‘ Article 9

This Regulation shall enter into force three months following the
date of its publication in the 0fficial Journal of the Europcan Communities.

This Regulation shall be binding in its entirety and directly appli-

cable in all Monber States.

Pone at Brussels
Far the Council

The President

(1) Q.da No € 198, 20.7,1975, p. 6.
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