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COMMUNICATION FROM THE COMMISSION ON WORKER
INFORMATION AND CONSULTATION

INTRODUCTION

In the White Paper on European Social Policy (Chapter III, point A.6), the'
Commission states its intention to study, following the adoption of the directive -

on.transnational information and' consultation of wotkers' in -Community-scale
undertakings and groups of undertakings, "its impact on the seven proposals for

" Council directives which concern or contain provisions concerning information and
consultation of employees which are currently on the table of the Council”.

In keeping with its announced attention, the Commission returned to this subject

_in points 4.2.3 and 4,2.4 of the Medium-term Social Action Programme:

examining - whether and t6 what extent the system -of workers’ involvement
established by the information and consultation directive could help-the adoption
of the four amended proposals for Regulations concerning the Européan Company

© ""4.2.3 - Information and consultation of workers: the Commission -is curfently :

Statute, - the Statute for a: European Association, the Statute for a European

Cooperative and the Statuté for a European Mutual Society.

42.4. Given that- little progress has been’ made on the 1nformat10n and
_consultatlon provisions of the draft "fifth" directive (Annex I), the Commission

will consider the possibility of deletmg those provisions from the proposal during -

*1995. In that case, having regard to the Parliament’s opinion on the White Paper,

the Comm1551on will initiate consultations with the social partners on the \
advisability and p0551b1e direction of Community action in the field of 1nf0rmat10n '

nl

The subject of qurmatnon and consultatlon is polltlcally sensitive and often gives

rise.to heated discussions. The purpose of the present- communication is not to

“The. above-mentioned proposals are as follows (in their most recent version): amended proposal

for a Council Regulation (EEC) on the Statute for a European Company and amended proposal

" - for a Council Directive supplementing the Statute for a European Company with regard to the

involvement of employees (OJ C 176, 8.7.91); amended proposal for a Council Regulation (EEC)

on the stitute for-a European association and amended. proposal for a Council Directive
supplementmg the statute for a European association with regard to the involvement of employees

émployees (OJ C 236, 31.8.93, p. 17 and p. 36); amended proposal for a.Council Regulatlon

supplementing the statute for a European mutual society with regard to the involvement of
employees (OJ C 236, 31.8.93, p. 40 and p. 56); amended proposal‘for a Fifth Directive founded
on Article 54 (3) (g) of the EEC Treaty concerning the structure of public limited companies and
the powm and obligations of their orglms ((H C 240 of 9.9, 8’3) '

"(OJ C 236, 31.8.93, p: 1 and p. 14); amended proposal for a Council Regulation (EEC) on the -
-statute for a European_ cooperative society and amended proposal for a Council Directive -
'supplementmg the statute for a European cooperative society with regard to the involvement of

'(EEC) on the statute for a European mutual society, and amended proposal for a Councii Directive -

A&



LR R N
‘ e

seek to re-open the debate in a controversial way but rather.to attempt to take
stock of the'.present situation and, faced with a large number of blocked proposals
to explore whether there might not be new ways of* movmg7 forward.

The Commission’s wish is to put forward OptIODS for discussion. The Commission

remains committed to the fundamental principles regarding the need-to ensure

adequate safcguards at Luropean level for the information and consultation of -
employces which motivated its original proposals in this arca but believes that

only an innovative approach will offer a prospect of real progress.

Given the complexity and the sensitivity of the discussions currently under way,
the Commission, therefore, considers it helpful - prior to taking any new initiatives.
in this area - to send to the Council; Parliament and the. Economic and Social
Committee this present document in order to allow. for the fullest possible debate
on the options set out in Part IV. :

In the same spirit, the present Communication is also addressed to the social
partners at European level in accordance with the third indent of point.28 of the
Communication of 14 December 1993 concerning the' application of the
Agreement on social policy presented by the Commission to the Council and to
the European Parliament’. Although the Commission has not yet finalised its
position on which approach should be adopted, .it considers . the present
consultation of the social partners to be that referred to in Article 3 (2) of the
Agreement on Social Policy annexed to the Protocol onSocial Policy annexed to
the Treaty on European Union, if this route were to be taken.

IL. | "ASSESSMENT OF COMMUNITY ACTIVITIES RELATING TO
EMPLOYEE INFORMATION, CONSULTATION AND
INVOLVEMENT

The adoption on 22 September 1994 of Council Directive 94/45/EC on the
establishment of a European Works Council or a procedure in Community-scale
undertakings and Community-scale groups of undertakings for the purposes of
informing and consulting employees makes it possible and obligatory to take
stock of Community measures in the arca of employee information, consultation
and involvement. In fact, the undeniable success represented by the adoption of
this dircctive alter 14 ycars of institutional debate and the support it has won
among the social partners and the dynamics it has created between them stand in
stark contrast to the lack of progress in discussions on other proposals.tabled by
the Commission since 1970 in this area or in the related area of the involvement
of workers. '

.

COM(93) 600 final.
OJ No L 254 of 30.9.94, p. 64.



'The Commission therefore believés that the time has come to analyse, with the

Member States, the European Parliament, the Economic and Social Commiittee and

-the social partners at European level, the previous measures taken in this area, to .~

try to 1dent1fy the reasons for the different fate of its various proposals and to-

“learn from past successes and failures. -

The history of the attémpts to establlsh Community-level rules on employee
information, consultation and involvement is closely linked.to the history of the -
European Community itself. For many years now, this subject has been at the

‘heart of the discussions on European social policy, the European social model and _

the preferred type of economic and social development in Europe.- These
discussions have been not only long, but also Ilvely, controversral and, in some

‘cascs ‘even-heated.

- This goes some way to explaining why the various measures ‘taken by the
- 'European Commission in this area have aroused opposition. On' the ‘one hand,

-three proposals have been finalised: Directive 75/127/EEC of 17 February 1975
_on the protection of workers’ Tepresentatives in “the event of collective

redundancre/s revised by Directive 92/56/EEC of 24 June 1992°, Directive
77/187/EEC of 14 February 1977 on the approximation of the laws of the Member

‘States relating to the safeguarding of employees’ rrghts in the event of transfers
* of undertakings, businesses or parts of businesses® and the above-mentioned
Directive on European Works Councrls On the other hand, a. number of other-
~ proposals containing rules on employee mformatron consultation and involvement

have been-under discussiori for a long time in the Council, but it has not yet

~proved possible to bring them to a successful conclusion: these are the above-

mentioned proposals for regulations on the statute for a European company, a
European association, a European cooperative society and a European mutual
society. (and the associated directives on the involvement of employees) and the
proposal for a fifth dlrectrve on the structure of compames : )

“Two other Commission proposals have been with the Council for many years, viz.

the Proposal for a Council Directive on informing and consulting the employees

. of undertakings with complex structures, in particular transnational undertakings’,

known as the "Vredeling proposal”, and the Proposal for a Council Directive on

" - the establishment of a European Works Council in Community-scale undertakings-
or groups of undertakmgs for the purposes of informing and consulting
“employees®. However, it is no longer necessary to include the last proposal in this -
' analysis of prospects, as it is the immediate precursor of the "European Works- -

Councils" proposal; which, in a way, has . replaced it. Furthermore the

OJ L 48 of 22.2.75.

OJ L. 245 0f 26.8.92. -

()Jl6lol5377 . .

01 C 297 of 15.11 .80, p. 3 The amended proposal was publlshed in OJ C 217 of 12.12.83, p 3.

0J C 39 of 15.2. 9l "The amended proposal was pubhshed in OJ C 336 of31 12 91. -
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Commission has already indicated its intention to withdraw the proposal. The
same applies to the "Vredeling proposal”; although the Commission believes that .-
" -it should not be withdrawn until a comprehensive solution to the whole problem~
has been found.

The two sets of -proposals covered in this document differ not only in terms of . .-
their.success or failure, but-also in that the first three proposals (the directives on .. °

“collective redundancies”, "transfers of undertakings" and "European Works- -
Councils") establish a model of involving workers in business decision-making
under which their legitimate representatives are entitled to be informed and
consulted on a number of important issues relating to the operation of the business
. or affecting their interests (which is also true of the "Vredeling proposal”),
whereas the last five proposals (on "a European company”, "a European. -
association"”; "a European cooperative society”, "a European mutual society" and
for '"the fifth directive”) provide for forms of employee "involvement”
- (incorporation of employees into the supervisory board or the board of
administration) which supplement or replace employee information and
consultation.

~ A detailed description of the main provisions of these Commumty instruments and
these proposals may be found in the annex.

The- first point that can be made in this assessment is therefore that the
Commission’s proposals containing rules on informing and consulting employees’

representatives have succeeded (apart from the "Vredeling proposal™), whereas its .- -

proposals for establishing European-level forms of employee involvement have '
failed.

In addition to the.failure represented by the never-ending discussions on preposals
which have still to be adopted, the fact that there are nine different sets of
Community legal rules (six of which at the basic proposal stage) applicable to
different types of body or situation may seem to some to be unjustified or, at
least, unnecessarily complex, given the relative simplicity of national bodies of .
legislation, which are normally comprehensive or, if not, much simpler.

It should be pointed out as a.contribution to the discussion that important reasons
‘led the Commission — one might add, with the support of a number of Member
States and social partners — to present the Council with such a large number of
successive proposals, all of them pertaining to the involvement of employees in
the operation of undertakings. In fact, for many years it proved impossible to
establish general European-level rules on employee information, consultation or
involvement®. Faced with this difficulty, the Commission, quite naturally, sought

In fact, the adoption of the "European Works Councils” Directive was a landmark de'ci'sio'nvin the

" European Community, since the previously adopted Community provisions in this area cover
specific situations in undertakings and employment relationships (imminent collective redundancy
or ‘business lranslu)
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to achieve. progress where 1t thought that this could be done most easily, but thls
approach did not prove any more successful ‘ :

The Commission \believes that'the adoption of the "European Works Councils"
Directive has put the problem in a completely different light. Now that it has been
shown to be possible and even desirable to establish general legal standards iri this
area at European level, the next step will inevitably be to con51der whether it is
, necessary to' maintain a plecemeal approach . '
‘This assessment would be incomplete if it did not deal, if only in passing, with
the consequences of the decades of deadlock in the institutional discussions of the
six proposals which have not been adopted. First; there are the consequences for
the image of the European Union in the eyes of its’ c1trzens and especially of
" European workers, who cannot undeérstand how it is possible for. proposals_
- designed to enhance their fights to be informed, consulted and involved in the
running of the business to have been under dlscussmn in certain cases for 25 -
years, without being- adopted. There are also the serious consequences for
businesses in the European Union, which have not been provided with the
~ “previously announced legal instruments to help them to adapt to the internal
'market and to competition at world level. '

As a result, for some time now there have been urgent requests for the statute for
a European company to be adopted without delay, This would be an ideal legal
instrument, especially for attracting private capital for the establishment of large.
trans-European networks. UNICE has demanded that this statute be provided to - -
businesses in.the European Union as soon as possible so that they can preserve,
and enhance their .competitive: position.. It also believes. that, now that the
"European Works Councils" Directive has been adopted, European companies
should be subject to the same employee information and consultation requirements
- as all businesses concerned by this Directive, since it-would be hard to imagine
sufficient reasons to justify special treatment for them. More recently, the request
for rapid adoption of the statute for a European company was one of the main
recommendations to the Heads of State and Government of the Competitiveness
Advxsory Group chaired by C. A Crampl

It should be cmphaslstd that the main reason why these proposals havc bccn :
blocked in the Council is because of the problems encountered by their prov1s1ons ’
on employee mformatlon consultatlon and mvolvement : ‘
The Comm1ssmn believes that the blockage of its proposals in the Council for" :
many long years, which is very damaging to the image of the Union and to the’
interests of ¢itizens and European businesses, cannot be allowed to continue and |
that the political will and the strong spirit of compromise which led to the
adoption of the "European Works Councils" Directive one year ago must now be
.reafﬁrmed S0 that the proposed mstruments can be adopted as soon as poss1ble



HI PRINCIPLES AND OBJECTIVES OF THE NEW COMMUNITY -
- APPROACH .TO. EMPLOYEE INFORMATION ‘AND .
‘CONSULTATION B

“This assessment means, in'the Commission’s view, that a new-approach needs to
‘be adopted in order to redefine the Community legal framework in force and. the
proposals on employee information, consultation and involvement.

Several basic ideas emerged from the internal Commission debate announced in
the White Paper on Social Policy and the Medium-term Social Action Programme.
The Commission believes that, although it may still change its ideas in this area-
and the social partners should provide important input, it would be helpful to
submit these ideas to the social partners at European level. In the same way,
before taking any measures in this area, the Commission wants to broaden the
discussion to include the Member States, the European Parliament and the
Economic and Social Committee. .

First, the principle of simplification. As mentioned in point 5, the European
Community currently has ‘a general lcgal framework providing for employee
information and consultation at transnational level (the "European Works
Councils” Directive) and specific provisions providing for employee information
and consultation at national level in specific circumstances (collective redundancies
and business transfers). If the proposals which are currently with the Council were -
adopted, these three bodies of legal rules would be supplemented by the legal
framework established by the "Vredeling” Directive and five other specific legal
frameworks, all of them different, albeit with obvious similarities, and each of
them applicable to a particular type of. entity (the European company, the
,European association, the European cooperative society, the European mutual
society and public limited companies).

The Commission is considering whether this is an appropriate prospect for a
situation — industrial relations — in which the legal status of the employer does not
play a key role and, in any event, does not seem to warrant fundamentally
different rules for a public limited company, an association, a mutual society and
~an entrepreneur as a physical person or in any other form. Experience at national
level shows that any differences in systems of employee information, consultation
and involvement are usually due to the size of the undertaking, the number of staff
or factors which may affect the actual rights and obligations of the people subject
to collective agreements, of which the legal form of the employer does not
normally play a key role.

. The fact that Community action in this area should not be designed merely to
approximate national systems or to establish minimum requirements at Community
level-only increases the misgivings currently caused by such a wide, detailed and
diverse set of adopted or proposed Community instruments. '

6



If these arguments are accepted, the alternative would be to simplify " this
diversified approach by providing only for the establishment of general overall

- legal frameworks -at European level, which -could naturally be developed and
fleshed out by the Member States if ‘they wished. In an extreme form, this
_approach could ~mean that there would be only -two general frameworks at
European level. on informing and consulting employees: " one governing the.
“transnational aspects (whrch already exists, now that the "European Works

- Councils” Dll‘eLllVL has been adoptcd) and the other governmg, the natlonal

& aspecets. ’ I .

" The latter would require the adoption of a new Community instrument, and this.
wraises a number of questions as to its nature (approx1mat10n of legislation or -
establishment of minimum requlrements) and the legal basis to be used (Treaty or’

.- the Agreement on Socml Policy in the Maastrlcht Treaty).

The Commission is aware of the misgivings which an 1n1t1at1ve of this kmd may
_cause among certain Member States and social partners as far as the principle of -
.- subsidiarity is concerned. It understands the arguments of those who might cite the
- lack of the transnational element in this new instrument to deny, in the'name of
- this principle, the need to establish Commumty level rules in this area. However,
-the Commission believes that, given the current state of affairs, it is necessary to.
establish whether arguments of this kind should take precedence over the -
unquestlonable need to adopt the above- mentloned proposals whlch are in the ..

- interests of all concerned. ; :

In any event the Commlssxon believes’ that this new smgle mstrument would be-
more in keeping with the pr1nc1ples of ‘subsidiarity and proportionality than the
large number of instruments currently proposed. This would be true, given the
rieed to.pursue the objectives referred to in Articles 117 and 118 of the Treaty-and
‘in Article 1 of the Agreement on.Social Policy. (Moreover,. this Agreement
specifically mentions the information and consultation of workers among the new
areas ‘of responsibility explicitly granted to the European: Union (cf.. the third
indent of Article 2 (1) of the Agreement).) Attention also must be paid to the need
"to ensure_an harmonious functionning of the internal market and.to avoid
- distortions of competition. Lastly, the general nature of the provisions which could-
.-be introduced; which would make ‘it a reference framework setting out, quite.
srmply, the major principles and basic rules in this area, would ensure compliance
- with the principle of proportionality and-overcome the misgivings of those who ..
mlght be afraid of an excessively’ r1g1d and detarled mstrument

- 10 This- new approach could also be " |ustnﬁed on the grounds of the coherence of
:Community law and European Community social. policy.. The way in which the
.discussions on this subject have been conducted in the Union’s 1nst1tut10ns has led
- to an anomalous situation, to say theleast. On the one hand, the Commumty has
“adopted general legal rules concerning employee information and consuitation at .
transnational. "level and specific rules concerning employee- information and
consultation at national level in the particular situations of an imminent collective
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_redundancy or business transfer. On the other hand, there is no general framework

on:information and consultation at national level, which is all the more regrettable:
since. the” provisions of the “'collective-redundancies” and "business transfers"
Directives can only be. fully effectiVé where thls general framework for informing
and consulting employees™ representatives exists (which i is fortunately the case in
13 Member States).

The contribution. which this new framework could make is obvious. On the. one:
hand, it could facilitate the task of simplification referred to above, as it would no
longer be necessary to-provide for specific rules for each of the entities covered
by the above-mentioned proposals. This would make it much easier to adopt these -
proposals. On the other hand, the provisions of Community legislation in force
which require employees’ representatives to be informed and consulted prior. to
collective redundancies.and business transfers. would benefit considerably from the
establishment of this general framework. This is because the strategy of prevention
which underpins them, which is so difficult.to apply when information and.

consultation procedures are isolated and limited to cases of imminent collective

redundancies or business transfers, could be developed most effectively against a
background of stable. and permanent information and consultation procedures,
which is the only way of ensuring that employment management is genuinely
forward-looking:

The third principle preferred by the Commission is based on pragmatism and

. balance and concerns the ‘strength and specific content of the rules to be

established at European level. .

The Commission believes it to be no accident that the measures to establish
employee. information and consultation rules at European level have been virtually
a total success, while the more ambitious measures to expand the coverage of the.
traditions and practices of employee involvement to the whole Community,
especially by incorporating workers into -supervisory boards or boards of
administration, have failed.

The discussions in the Council, which have been at once rich and disappointing,

. have shown just how difficult it is to achieve a sufficient consensus among the

Member States for the adoption of rules on involvement. However, they have also.
shown the broad measure of agreement on the Community rules on informing and

consulting employees’. representatives, which has led to the adoption of the three
Community instruments in force in this area.

Agains_t this background and buoyed by the considerable success encountered by
the ”European Works Councils” Directive among the players in industry, the
Commission .is considering whether a form of Community action-in this area,
which, while not ideal, is at least possible and feasible, has not been found, The
never-ending dlscussmns on the types of involvement are. leading the Commission
increasingly to the view that as things stand, success is most likely: using a
solution along the lines of the "European Works Council” Directive.
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' hope of- progress

This view is not based on pragmatism alone. The Comm1ssron is closely watching
the current experiment with the implementation of the "European Works Councils"
Directive. Although it is too early to draw all the lessons from this experiment,

‘the interest and dynamism shown by the social partners in implementing this

directive, especially by anticipatingits transposition into national legislation by

_concluding agreements, indicate that, while the ways of involving workers and
their representatives in the decision-making process which have been established
"in businesses by this Directive are limited to information and consultation

procedures, they could constitute an acceptable minimum framework at European

level. This minimum framework would not, of course, prevent the survival nor the-

evolutlon of more claborated syslems and pruellu,s at national level,

.1 he fourth pr1nc1ple is that of the generahtz of all Communlty rules While the .

Commission. accepts that Community action should- be based on the framework
established by the "European Works Councils” Directive, it considers that this

'approach will .not meet the objective of ensuring the harmonious operatlon of the

internal market and of increasing the protection of European workers and their '
involvement in the running of the business unless the rules in question are applied
throughout the European Community: This is particularly true of the Community

. instruments which are addressed, without limitation, to all Member States and

which are de51gned to benefit all businesses and. organlsatlons which pursue their -

‘activity on the territory of all Member States (as is the case for the six above-

mentioned proposals). In such elrcumstances, there seems to be little justification
for one or more countries being granted an exemption in this area, which would

' give an unfair advantage to the businesses that have thelr registered ofﬁce there
: rather than i in another Member State. ' :

v POSSIBLE DIRECTION FOR-COMMUNITY ACTION

On the basrs of the reasons stated above. and glven the current 51tuatlon varlous
- options are p0551ble U

Option 1: maintain the status quo
This option would mean continuing the discussions in the Council on the basis of -
the six above-mentioned proposals and maintaining the fragmented approach to

- Community action on employee information, consultation and involvement. The

main dlsadvantage of this optlon is that as thlngs stand, 1t seems to offer little

7

Option 2: global anoroach

This option involves a change in the way of looking at the whole question. Instead

‘of attempting to e¢stablish, at (ommumly level, sets ol specific rules for each
" -¢ntity to be covered by Community rules on company law, attempts would be
' made to establrsh {,eneral frameworks at European level on- 1nform1ng and
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consulting: employees. This- would make: it possible to withdraw the proposals for
directives: annexed: to. the proposals for regulations: on: the statute for. a: European-
company,.a: European association, a European cooperati've' society and a European
mutual: seciety. The same-would apply. to the*social provisions-in the: proposal for
the "fifth: directive' and. the: "Vredeling proposal®.

Given that the European' Community already. has-a.legal framework for employee
information: and: consultation at transnational level, this gloebal approach would
mean quite simply that'a:Community instrument: on:information and: consultation
at national level:would have:to be adopted: Before: taking;this approach,.a-number
of questions: need: to- be: answered: Would it: be in: keeping: with the principles of
subsidiarity: and: propertionality”? What would be the nature of the preposal
(approximation: of legislation: or establishment of. minimum: requirements)?’ and,,
lastly, Which: legal basis should:be-used:(Treaty, or-Maastricht Social’ Agreement)?’

The main advantage: of this. option: is: that: it is: a step- toewards: simplifying:
Community. law: and: European social: pelicy..It:could: also. make: it easier. - and, in:
fact, miglit: even: be:necessary: --to achieve progress with the:six above-mentioned
proposals;. since: the: businesses:concerned’ whichr are.of purely national:scale: would—
then be covered: by this. general framework.

Option: 3 immediate: action:on:the propesals:concerning the: statute for-a European
company.. & Eurepean association; a European: cooperative society and a- Europeani

mutuak society.

If the: global approach. set out above is adopted;. immediate steps.could be taken.
to unblock. these: proposals,. especially the propesal on: the: statute for a. European.
company, the adoption of which:is particularly urgent.. This weuld: be:justified: by
the importance. of this instrument for the: organisation: of companies at. European:
level and by the urgent. need: to find a legal vehicle: which meets: the: needs of
major: trans-European: transport infrastructure: projects (the Member States- have
indicated: that they will need two years to:introduce the implementing:provisions
for the. Statute; in: spite. of its- immediate: legal- effect).

This could be done in:two ways:

a) The. above-mentioned proposals (or directives-would. be withdrawn: on the
same condition,. nutatis mutandis, as- that set out in Article 136 of the
proposal for a: regulation on: the. statute for a: European company, which
stipulates: that no- European company, European' association, European
cooperative: society or' European mutual society could be set up in a
Member State which had. not transposed the "European Works Councils"
Directive:

This solution would have the advantage of maintaining the compulsory

link between the establishment of these organisations and their application
of the procedures for employee information and consultation, which has

10
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always ‘been a key element in these prcposals It would also prevent
discrimination between these organisations depending on the Member State -
1n which they decided to locate thelr reglstered ofﬁce ‘

b) No conditionsr would be attached to the withdra’wal of these proposals. In"

this case, only the Community provisions in.force (the "European Works

. Councils", "collective redundancies” and "business transfers" Dlrectlves)
-would be appllcable to the orgamsatlons concerned as approprlate

The disadvantage of this sub- option is that one -Member- State is not
covered by the. "European Works Councils” Directive. This would mean
that the European companies, European associations, European cooperative -
societies and European mutual societies which are of multinational scale -
and have their registered offices in this Meimber State would not be subject
to the same obligations in the area of transnational information and
‘consultation of employees, as would be the case for organisations with
their regxstered office in another Member State.

V. CONCLUSION . LT

The arguments set out above are provided as a contribution to the discussion

‘which the Commission would like to see developed among the Member States, in

the European Parliament and the Economic and Social Committee and between

-the social partners at Community level. The Commission reaffirms that it is open

to’any way of achieving the objectives at-the heart of this debate. These are, first,
to put an‘end to the unacceptable situation of never-ending institutional discussion
of the six above-mentioned proposals and, second, to supplement the Community

~* legal framework in the area of employee mformatlon and consultation and to make
it more coherent and effectlve

' -

The Comm1ssmn would like to recelve the comments .and -views of the Member' .
States,. the European Parliament, the Economic and Social ‘Committee and the .
social partners at European level on these matters. It is partlcularly interested i in
knowing thelr views on the optlons set out in point 13- of thls commumcatnon

11



Summary of the. Community instruments in: force and
- Commission proposals. for regulatory provisions on:
information: and consultation of employees
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Councll Directive 75/129/EEC of 17 February 1975 on the approxlmatlon of the laws
of the Member States relatmg to collectlve redundancles

Council Directive 92/56/EEC of 24 June 1992 amendmg Directive 75/129/EEC on the
approxnmatlon of the laws of the Member States relatmg to collectlve redundancles

Objective

To approximate the legxslatlon on collective redundancy arrangements and procedures in
the Member States, and to increase the protectxon of employees in the event of collectwe o
redundancy ' :

Content

oo l)cﬁnilion ol‘ the terms "collective redundancies" and "workers' representatives!

-2..  The Dtrectwe does not apply to : : :

' -~ collective redundancies effected under contracts of employment concluded
for a limited period of time or for 4 specific task except where such
rredundancies take place pnor to the date of expiry or the completlon of :
such contracts;

. — . - workers employed by pubhc admlmstratlve bodnes or by estabhshments
governed by pubhc law;, Ny R - :

-+ — . the crews of seagoing vessels.

3 - Employers contemplating collective. redundancies must begin' consultations with
- the workers". representatlves with a viewto.reaching an agreement. These.

consultations must, as a minimum, cover ways and means of avoiding collective
* redundancies or reducing the.number of workers_affected and mitigating the
~ consequences, particularly by recourse’ to accompanymg soc1al measures almed at
‘ redeploymg or retraining workers made redundant

.4 -~ Under Directive 92/56/EEC Member States may prov1de that the workers'
' representatives may call upon the services of experts in accordance with national .
. legislation -and/or practice. In the course of such consultations, employers must

supply workers' representatives with all relevant mformatlon and in any:event,

notify them in writing of:

— . thereasons for the projected redundancies,

~ - .the period over which they are to be effected,

- the number and categories of workers normally’ employed,

= - the number to be-made redundant,-

~  the criteria'on which these workers have been selected

— .. the method for calculating any redundancy payments.

"5 . Collective 'redundancy'procedu"re: '

I - -



- the employer is obhged to notlfy the competent authority in writing of any

planned redunddncies. The notification must include. all relevant
- information .on the projected redundancies and consultations, except the
~ method for calculating redundancy payments. However, in the event of

termination of activities as a result of a judicial decision, notification is.

obligatory only if expressly requested by the competent authority;

- employers must forward a copy of the notification to the workers'
representatives, who may send any comments they may have to the:
competent public authority; :

- collective redundancies take effect not - earller than thirty days after
notification, the intervening penod being used by the public authorities to
seek solutions. Member States may grant the public authority the power
“to reduce the period or extend it to up to sixty days following notification,

where the problems raised are not likely to. be solved within the mmal-
period.
This article is not obligatory in the event of collective redundancies
resulting from termination of activities as a result of a judicial decision.
Wider powers to extend the period may- be granted. The employer must be
informed of the extension and the grounds for it before expiry of the initial
period.

6 Member States have the.right to apply or introduce laws, regulations or
administrative provisions which are more favourable to workers.
References

Official Journal L 48, 22.2.1975
Official Journal L 245, 26.8.1992
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Official Journal L 61, 53.1977 . - _ e

Council Dlrectlve 77/187/EEC of 14 February 1977 on the approxnmatlon of the laws
of the Member States relating to the safeguarding of employees rights in the event .
of transfers of undertakmgs, busmesses or parts of busmesses N

Objeciive

Since economic trends are bringing i in their wake, at both natlonal and Commumty level,
changes in the structure of undertakings, there is a need to protect workers in the event
of a change of employer and, more especially, to ensure that their rights are safeguarded.

T

Content

-

"1~ The Directive concerns transfers of undertakings, businesses or parts of busiriesses

as a result of legal transfers or mergers, where the business concerned is situated
within the territorial scope of the EEC Treaty The D1rect1ve does not apply to
seagoing vessels S .

2 The transferer and the transferee must inform the representatives of their

respective ‘employees’in good time ‘of the reasons for the transfer, the legal,

economic and social implications, and the. measures envisaged in relation to the "

employees. For the workers to be transferred; this information must be given

before the transfer is carried out, and all employees must be informed before thelr
- employment and working condmons are dnrectly affected

If the transferer or the transferee envlsages measures in relation to his employees,
he must consult their representatives in good time on such measures with a view
to seeking agreement. Member States whose laws, regulations or administrative
prov1s10ns provide for recourse to an arbitration board may limit the obligations
in respect of information and consultation.where the transfer is likely to entail -
serious disadvantages for a considerable- number of the employees. Member States
may provide that, where there are no employees representatlves the employees: .
- themselves must be informed in advance when a transfer is about to take place

" References
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Council Directive 94/45/EC -on- the establishment of a iEuropéan Works Council or
" a procedure.in ‘Community-scale- undertakings -and Community-scale -groups- of
“undertakings for the purposes of informing and consulting employees ..

Objective

To improve -employees' right-to :information- and :consultation in Community-scale -
undertakings and groups of undertakings.

Content

1 Scope: the Directive applies to Community-scale undertakings and groups of
: undertakings with at least 1.000 employees and at least two establishments or - - -
undertakings employing at least 150 people in two or more Member States. -

The Directive does not cover small businesses and does not affect the provision
~ made for information and consultation in the legislation and practices of individual
- Member States.

Community-scale 'undertakings and groups of undertakings where the central
management is not situated in a Member State are covered by the Directive. In
this case, responsibility is invested in the central management's representative
agent in a Member State or the undertaking employing the greatest number. of
employees in any one Member State.

By "Meniber States" are meant the 11 Member States 51gnatory to the Agreement
on Social Policy.

2 The establlshment of a European Works Council must be at the mst1gat10n either
of the central management of the undertakmg or group of undertakings, or of the
employees or their representatives. :

The nature, functions, competence and operating procedures of such a Works
Council are freely defined by agreement between the two parties. Provision. is
made for derogation from the requircment to establish a Works Council, in which
case the alternative procedure instituted need not comply with the provisions. set
out in the Annex either. ‘

3 In the event of no agreement being reached, the Directive stipulates that certain
subsidiary requirements set out in the Annex to the Directive must be applied.
These concern the nature and content of the information and consultation and the
composition and operatmg arrangements of the European Works Council.

4 The European Works Council has the right to meet with central management at
' least once a year to be informed and consulted on the company's progress and
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T tprospects The 1nformat10n is" expected to cover the company . structure its
~ economic and financial situation, probable- development of - the business,
production and sales, the employment situation and its probable. development
”mvestment prOJCCtS changes congerning’ orgamsatlon transfers of productlon .
cutbacks or closures of undertakings or collective redundancies. Where there are . o
exceptional circumstances affecting employment, the select committee, or where
‘no such committee exists, the European Works Council has the right to demand .
a meeting with the central management to be informed and consulted on any
measures, hkely to affect employees' interests.. European Works - Councils must
have a minimum of thrée members and a- max:mum of thlrty Their operatmg‘
costs are to be borne by the central management

5. The Dii'ective contains proVisions on conﬁdentiality and secrecy of information._

6 It also provndes that employees representatlves must, in the exercise of their
( ‘ functlons enjoy the same protectnon and guarantees’ prov1ded for employees

~ tepresentatives by the natlonal legxslatlon and/or practlce in force in thelr country
of employment

FEER . Lo “‘-,‘ .. . -

s ?igferences

= “Ofﬁmal Yournal L 254, 30.9.1994, p. 64"
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dibinkn,

Pfoposal for a.Council-Directive on.procedures for: i.nforming and consulting the-

employees of- undertakmgs wnh conmiplex structures, in. partlcular transnatlonal at

1.7 . The.Directive apphes to undenaklngs and groups ofaundertakmgs w1th over 1 000.,. *.

. employees-within the Commumty 5 h

2.. . The preposalsprovides for an obligation.on parent undertakings (irrespective of - = - -
¢ - whether their decision-making centre is.within.the:EC) to-inform and consultthe . & -
i ¢~ » employees-of:its subsidiaries within.the:EC and the-employees of its component -

establishments::Where-the decision-making-centre is located outside the EC, it e
- may ‘be represented for:this purpose by an agent or,-in_the absence of such, the
- management of ‘the subsidiary concerned -is responsible for the information and. ...
consultation obligations.. Where the centre-is located within the EC, the parent
undertaking and subsidiary are jointly responsible. -. .

e At least-once ‘a“year; or whenever the information in question is brought up to

".~date-(and communicated-to shareholders and creditors in-implementation of the "~
relevant legislation) the-management of the parent undertaking must communicate .
it to the management -of its subsidiaries. to+enable it to_be passed- on ‘to the ..
employees' representatives. The information concerned covers the activities of the

- . whole group and:the specific situation-of the production sector or the geographical ~
area in"which-the subsidiary is.active. In particular, it-should cover structure, the .«
=‘economic -and financial situation,-the probable development:of-the business and::
of . production and sales, the employment situation and .probable trends and
investment prospects. : :
~This .information..must be: communicated without delay by- the management.- of

-~ each subsidiary-to.the employees'-representatives, who may. ask the management

.- for an oral explanation of the information communicated. - . - . o e e

3.-  1f the-management of the subsidiary fails to-communicate the information within

a month, the employees' representatives are entitled to approach the management

- of:the parent-undertaking, which must forward the.relevant information without- : .-
delay to the management of the subsidiary, for communication to the employees .
representatives. ’
Where the management of a parent undertaking proposes taking a-decision likely
to affect-the interests of employees of the subsidiaries in the EC, it must forward:

- the information to the management of each subsidiary concerned in good time, -

. who must pass it on in writing to the representatives of the employees concerned,” -

. again.in good time. In-addition, the local management is obliged to consult the

"

£
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= undertakings )
Objective S I | A
. To improve. mfommtron :gnd.;consultation of employees in” undertaklngs with. Complex% P
.structures. - . i . e
Content - . S
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- employees' representatiyes on the measures envisaged (within 30 days), and
- discuss them with a view to reaching an agreement coricerning the . workers
‘affected, -and provide oral explanations on request. : ,

. -If the management fails to comply with these obhgatlons the employees' - .
representatives have the right to appeal to a tribunal- or other competent authority,
“for measures to be taken within a maximum  period of 30 days to compel the
management to do so. : '

4. - The managément may not implement the decisions envisaged before the opinion
of the employees' representatives has been received, or failing this, within 30 days
from the date on which the mformatlon concemed is forwarded :

S. If the leglslatlon of a Member State provrdes for an employees representatlve
body at a higher level than that of the subsidiary, the information referred to must
also be given to that body, which must also-be consulted if the representatives of
the, employees of the. subsndrary in° questlon agree to- transfer their right to be- .
consulted to the hlgher level.. : : ‘

6. 'By means of an agreement between the managemerif of the parent company and
all the employees of its subsidiaries w1thm the EC, a representatlve structure at
- group level may be setup.

) "References - ,
Commission proposal Official Journal €297, 15.11.80,.p. 3 '
Amended proposal: - - Official Journal C 217, 12.12.83, p.3
'Opmlon of the European Parliament: Official Journal C 13, 17.1.83

.‘Opinion of the ESC: " - Official Journal C 77, 29:3.82
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Proposal for. a Council Regulation on the statute for a European company.

Proposal for a Council Directive complementmg the statute for a European company

" with regard to the involvement of employees in the European -company

Objective

* Toxcreate a European company: with its own-legal framework-to enable companies based
. in different Member States to merge or form a holding-company or.a joint subsidiary, -

avoiding the legal and practical constraints created by the existence of twelve different

‘legal systems. To organise the involvement of employées in the European company, and

recognise their place and.role in the company .

Content

Proposal for a Council -‘Regulation on the statute for a- European company

1 - Provision is made for four.ways of forming:a-European company: by merging,
=~ ' forming a holding company or joint subsidiary, or conversion of a limited
- company formed under the law of a Member State. Mergers are restricted to
public limited companies in different Member States. Formation of a European
holding company .is open to public and private limited companies with a presence
-within the Community, either by having their central administrations in different
Member States or a subsidiary company or branch office in a Member State other

than that of the central administration. Formation of a European company (SE) -

in the form of a joint subsidiary is a open to any body governed by public or -
private law conforming to the same criteria.

" The registered office of an SE must be situated at the place specified in its® .
statutes, i.e. the place where it has its central administration: It may be transferred . - ...
within the Community in accordance with the-defined procedures.

3 The statutes of the SE provide for the company to have as its governing bodies

the general meeting of shareholders and either a management board and a .
supervisory board (two-tier system) or an administrative board (one-tier system).
In the case of the two tier system, the management board is responsible for the
management of the SE. The member or members of the management board are
empowered to represent the company in dealings with third parties and in legal
_proceedings. They are appointed and removed by the supervisory board. No
person may at the same time be a member of the management board and the
supervisory board of the same SE. However, the supervisory board may nominate
one of its members to exercise the function of a member of the management
board in the event of a vacancy. During such period the function of the person’
concerned as a member of the supervisory board is suspended. ‘

In the case of the one-tier system, the administrative board is responsible for the
management of the SE. The member or members of the administrative board are
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‘ empowered to represent the company in dealmgs wrth thrrd pames and in legal
proceedings. o

* Proposal for a Council Drrectlve comnlementmg the statute for a Euronean comnanv wrth‘
gard to the involvement of emnlovees in the European- comDa_\L

- 1" Definition of the concept of employee mvolvement, which does not mean day-to- _
' day “involvement in matters within the jurisdiction of the management, but
. participation in the supervision and strategic development of the SE. . - :

2 The proposal sets out various models of participation: inclusion of employees'

representatives- on the supervisory or administrative board, a separate body -

- representing employees of the SE, or other models to be established by means of
an agreement concluded between the management or administrative boards of the
founder companies and the company employees;; complymg with ‘the information. -

. and- consultation requirements provided for in. the ‘model - for a separate

., representative body. An SE may not be formed unless one of the models referred S
~ to in the Directive has been chosen. . : : '

-3 Employees representatlves must be provrded wrth the premlses material. and ~

financial resources and other. facrlmes enablmg them to perform their duties in an
v appropnate manner. . -

f

Opim'on of the'European Parliament

~ First-. reading; the Parllament approved the Commrssron proposal with certam R

: amendments ‘most of whrch were accepted by the Commrssron B
Current' situation |

The ‘amended proposals are currently before the Counc_il p’endi{ng a common position.
Re}erences 1 | o | | |

. Commission proposals

COM(89) 268/1 and 11 ﬁnal 2 ()l"ﬁcial Journal C 261‘ 16 l0' 1989
Amended proposals s - .
COM(91) 174/1 and II final = Ofﬁcral Joumal C l76 8.7. 1991 e
“Opinion of the European Parliament :
- First:reading S e Ofﬁclal Joumal C 48 25:2. 1991

Oplmon of the Economlc and Social ‘Committee
. ‘ Ofﬁcral Joumal [} 124 21 5. 1990
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Proposal for a Council Regulation on the statute for a European association

Proposal- for a Council directive “supplementing- the statute for a European - .
association with regard to the involvement of employees

Objective

To introduce a European statute enabling all associations and. foundations to operate .
throughout Community territory by providing European associations with appropriate
legal instruments. To organise the involvement of workers in the European association
(EA), to enable their place and role within the company to be recognised.

Content

Proposal for a Council Regulation on the statute for a European association

1 The European association .(EA) is a structure whose members pool their
knowledge or activities either in the general interest or to promote, directly or
indirectly, the trade or professional interests of its members.

2 The EA acquires legal personality from the day of its registration in the Member

State in which it has its registered office.

3 The statute provides for an EA to be formed directly, either by two or more legal’

entities formed under the law of a Member State and having their registered office

* and, central administration in at least two Member States, or by a minimum of 21

natural persons who are nationals of at least two Member States of the
Community and resident in at least two Member States.

4 An EA can also be formed by conversion, provided that the national association
has an establishment in. a Member State other than that of its central
administration. An EA formed in this way must demonstrate that lt is carrymg on
genuine and effective cross-border activities. ’

5 The registered office. of an EA must be situated at the place spec1ﬁed in ‘its
statutes, which must be within the Community, at the same place as the EA'
central admmlstratlon :

-6 The EA statutes. provide for administrative bodles in the form of a general .

meeting and an executive commlttee
7 The BA must draw u up estimates for the forthcoming financial year.
8 An EA may be wound up by a decision of the general meeting, in particular

where the period fixed in the statutes has expired, or where the disclosure of
accounts has not taken place in the EA's last thrée financial years, or by judicial

IR 3
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. decr sion, partrcularly where the EA has transferred 1ts regrstered office outsrde the
' Commumty :

~

EA's undergomg quurdatlon msolvency proceedings or suspension of payments ,
are subject to the law of the Member State i in which they have their regrstered
ofﬁce - : :

Proposal for a Council Directive supplementmg the statute for'a European assocratro
with regard to the mvolvement of employee ‘

1.

The regrstratron of the EA is dependent on the choice of partrcrpatron model

and/or mformatron and consultation system.

Under the Directive, the laws regulatrons and admrmstratrve provrsrons of the
Member State governing the pamcrpatron of employees in the supervisory or
administrative boards. of national companies remain’ applicable. However,.if the
Member State concerned has no specific provisions on employee involvement, or
such provisions are not applicable to-the EA, it must ensure at least that the

employees of the EA are informed and consulted in accordance wrth the mmrmum
' requrrements set-out in the subsequent arttcles

) The Dlrectrve sets out - the procedure -for- the adoption of mformatron and:
"+ consultation arrangements in EAs with at least 50 employees

Where the EA is formed solely by natural persons, the procedure selected must

be submitted to the general meetmg called to approve the formation of the EA. - -

The‘. executive committee of the EA must inform and consult in good time the :

-employees of that entity.in specified minimum areas. These include any proposals -

which might significantly affect employees mterests or any- questron concemmg
conditions of employment . , S

The Drrectrve sets out certain basrc prmcrples concerning electron procedures and .

-the mandates of representatives. According to' these, employees' representatives

in the EA must be elected and represent the employees (mcludmg those working

‘ part tlme) of all- the establrshments plants or mstallatlons belongmg to the EA

Oplnlon of the European Parltament

-~

Frrst readmg on 20 January 1993, the Parliament approved the Commrssron proposals

with certain amendments, some of which were accepted by the Commission.

- Curremt situation

The amended proposals"are currently ‘before the Council pen'ding a c_dmmon position;
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VIL -Proposal for a Council'Regnlat/ion on the statute for a European cooperative society
Proposal for a Counul Directive supplementlng the statute for a European
cooperatlve soclety with regard to the mvolvement of employees

N

» Objective .

To facilitite the development of cross-border activities of" cooperatives, while taking
account of their specific features, by providing them with appropriate legal instruments.
To organise the involvement of employees in the European cooperative socrety (SCE) to
enable therr position and role within the company to be recogmsed

COntent o

Proposal for a_Council Re"g_liation on the statute for a Euronean cooperative societv

I The cooperatrve is deﬁned as a corporate body governed by private law having
legal personality. The capital is formed from members' own contributions in the -
form of shares, on which revenue is based. The cooperative acquires legal
personality on the date of its regrstratlon in the Member State in which it has its
regrstered office. :

2 . The reglstered office of an SCE must be s:tuated within the Commumty within
- the Member State in which it. has its central admlmstratlon ’ '

3. The regulation provides for an SCE to be formed by at least two: legal entities
formed under the law of a Member State, having their registered ofﬁce and central
,admmrstratron in at’ least two different Member States ' :

4 . A parent coop_erative may alsoeonvert into. SCE form together: with -one of its
subsidiaries or establishments in a Member State other than that of its central
administration if it can demonstrate that it is carrymg on genume and effectlve
cross-border activities. ‘ .

5 The minimum capltal of an SCE must be at least ECU 100 000 or the equrvalent

in national ourrency.

- ’

. ' . ) : "‘ - .t ‘ v . » ~ . ’

6 The SCE's statutes provide for'a general meeting plus either a management board -
and supervisory board (two-tier system) or -an admlmstratwe board (one-tier
system)

- Proposal for a Council Directive sugplementmg the statute for a European cooperatw N
society with regard to the mvolvement of employees '

-1 - The Directive‘eoordinates} the_laws, regulations and-administrative 'pro‘visi'ons of
the Member States concerning the involvement of employees in the SCE. .



OS]
‘ C veninde

Registration. of the SCE depends on: the choice of participation model and/or
information: and: consultation system.

Under the Directive, the national provisions governing the participation of
employees. in the supervisory or administrative boards of national cooperative
societies are applicable. However, if the Member State in which the registered
office is situated has no rules on the participation. of employees or if such
provisions. are not applicable to the SCE, it must ensure at least that the
employees. of the: SCE are mformed and’ consulted in accordance with:_the
subsequent: articles..

Where the majority, of the employees of the: SCE are: also- members thereof, the
above procedure and the: information: and' consultation system envisaged are: not
applicable; as the employees: already participate: in- decision-making in their
capacity as: members.

The Directive sets.out the adoption procedure: for an mfomlanon and consultation
system: for SCEs: with: at: least 50 employees

The management:and/or adminrstrative board: of the: SCE must inform: and: consult
in good time the: employees' of that entity: ir: the areas determined by them, ~which
must include; as: a minimum;, any propesals which might significantly affect the
interests of the-employees or any question: concerning conditions: of employment.

The Directive sets- out certain basic principles concerning election procedures. and
the mandates. of representatives. According to.these, the employees' representatives
in the: SCE must be elected: andi represent the. employees: (including those working
part time): of all: the establishments, plants or installations belonging. to. the: SCE.

Opinion of the European. Parliament:

First reading: on: 20 January 993, the Parliament approved the: Commission pﬁopoéals:
with certain: amendments, some of which: were accepted: by the Commission:

Clurrent situation:

The amended: propesals: are currently: before: the: Couneil: pending a commen: position.

References:

Commission: proposals:

Opinion of the Economic-and: Social

COM(91): 273/HE and: V- final Official Journal € 99; 21.4.1992
Amended proposals: :

COM(93): 252 final Official Journal € 236, 31.8.1993
Opinion of the European: Parliament '

First reading ~ Official Journal C 42, 15.2.1993

“
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VIII. Proposal for a Council Regulation on the statute for a European mutual society

Proposal for a Council Directive supplementing the statute for a European mutual
society with regard to the involvement of employees

Objective

To assist mutual societies in developing cross-border activities by providing them ‘with
appropriate legal instruments while taking account of their specific nature, particularly
their activities of general benefit. To organise the involvement of employees in European
mutual associations (ME) to enable their place and role in the undertaking to be
recognised.

Content

Proposal for a Council Regulation on the statute for a European mutual society

1 The European mutual society (ME) is defined as a group of persons guaranteeing
its members, in return for a subscription, full settlement of contractual
undertakings entered into in the course of the activities authorised by its statutes,
which include providence activities, insurance, health cover and loans. The ME
acquires- legal personality on the day of its registration in the Member State in
which it has its registered office: .

2 . The Regulation does not affect basic statutory social security schemes which in
certain Member States are managed by mutual societies, or the liberty of Member
States to. decide whether or not and under what conditions to entrust the
management of these schemes to mutual societies.

3 The Regulation provides for the formation of an ME by national legal entities.
The founding members must ensure that the ME is transnational in character when
it is formed, by seeing that the following conditions are met: a mutual society or
an equivalent legal entity must be formed under the law of a Member State and
have its registered office and central administration in different Member States.

4 The Regulation also provides for conversion into an ME (provided that this does
not result in the society being wound up or in the creation of a new legal person)
where the ME has an establishment or subsidiary in a Member State other than
that in which it has its central administration, and can demonstrate that it is
carrying on genuine and effective cross-border activities.

.5 The statutes of the ME provide for a general meeting and either a management

board and a supervisory board (two-tier system) or an administrative board (one— '
tier system).

Proposal for a Council Directive sunplememinu the statute for a Europcan mutual society
with regard to the involvement of employees
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-

The choice of a.participation model and/or information andv ‘consultation system
is a prerequisite for the registration of an ME." : ‘

Under the Directive, the national provisions governing the participation of
- employees in the supervisory or administrative boards of national mutual societies
remain applicable. However, if the Member State in which .the ME has its
registered office has no specific rules on employee partncxpatlon or such provisions
are not applicable to MEs; it must ensure at least that the employees of the ME -
are informed and consulted in accordance with the subsequent artlcles where the
ME has at least 50 employees

The management and/or administrative board of the ME must inform and consult
in good time the employees of that entity and determine the areas for obligatory
- information and consultation, which must include, particularly, any proposals
which might significantly affect the interests of the employees and any questlon‘
concemmg conditions of employmeént.

" _The Directive sets out certain basic pnnctples concermng election procedures and
the mandates of representatives. In accordance with -these, employees' -
representatives in an ME must-be elected and represent the employees (including

those working part time) of all the estabhshments plants or mstallatlons belonging - .

to the ME.

Opin?on of the European Parliament.

First‘reading: on 6 July 1993, the Parliament -approved the Commission proposals with

certain amendments, some of which were accepted by the Commission. . °

-

Current situation

On 6 July 1993, the Commission submitted amend‘ed proposals.

' The amended proposals are currently before the (‘.ouncil‘ pending.a common position.

References

Commission proposals o S
COM(91) 273/V. and VI ﬁnal .~ Official Journal C 99, 21.4.1992

. Amended proposals , CL _
COM(93) 252. final - : - Official Journal C 236, 31.8.1993
Opinion of the European Parllament L - :
First reading Official Journal C 42, 15.2.1993-

Opinion of the Economlc and Social - , : -
‘Committee - Official Journal C-223, 31.8.1992
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- Proposal for a fifth Council Directive to coordinate the safeguards, whlch for the

protection of the interests of members and others are required by Member States
of companies within the meaning of the second paragraph of Article 58 of the EEC

- Treaty concerning the structure of public limited companies and :the powers and

obligations of their organs

Objective

To coordinate the legislation of Member-States on the structure of pubhc hmlted.: :

companies and the powers and obligations of their organs.
Content

1- . -The Directive applies to such companies as:
- in the United Kingdom: the "public limited company";
- in France: the "société anonyme";
—.in Germany: the "Aktiengesellschaft", :
““and their equivalent in the other- Member States The Member States are - -
empowered to exclude cooperatwes ' :

2 - The Member States must provide that such companies be organised according to
a two-tier: system (a management organ. and -supervisory organ) or a one-tier
- system. (an administrative- organ in which the executive-members are supervised

by the non-executive members). :

3 *  The authorisation of the supervisory organ or non-executive-members must be

: - obtained for any decision by the management organ or executive members relating
to: ‘ s

- . the.closure or transfer of part or all of the undertaking;

- substantial .curtailment or extension of the activities of the undertaking;

- substantial organisational changes;

- establishment or ‘termination. of long-term cooperation with other
undertakings. ' '

4 .- In companies employing-less than 1 000 persons, the members of the advisory:

board are appointed by the general meeting. In those employing over 1 000
~ persons, Members States must provide for participation of employees in the

appointment of: :

- . the members of the supervisory organs in the two-tier system;

the non-excecutive members of the board in the one-tier system.

A maximum of two-thirds of the members of ‘the Advisory Board or the non-

executive members are appointed by the general meeting, and a minimum of one

third and a maximum of one half are appointed by the staff. The members of the

supervisory organ may be coopted by the supervisory organ itself. However, the |

general meeting of shareholders or the staff representatives are empowered to

oppose the appointment for certain specified reasons.
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Member:States may also provide for employee participation through a body °
representing the employees or. through a collectively agreed system. Members of
the management .organ may not at the same time be members of the supervnsory
organ. In order to ensure a hlgh degree of partrcrpatlon m company life, it is -
" necessary to:
— - strengthen. the posmon of shareholders in respect of the exercise of their -
" “right to vote, voting. rrghts must be propomonal to partrcrpanon in the
- capital; : ,
—~ . - restrict the issue of shares which carry specral pecumary advantages with
" no votmg rights. : '

5. .- An annual general meetmg must be orgamsed Other general meetmgs may
: be .convened by the management organ, the executive members of the -
administrative organ or by the shareholders, provided the latter's ‘shares -
represent a certain minimum capital. The annual-accounts, the annual
report and the report by the persons responsible for auditing the accounts
must be made available to all shareholders. An absolute maj ority’ is
- required for all decisions taken by the general meeting, except in certain
special circumstances. Minutes must be drawn up for every annual general
" meeting. The memorandum or articles of association may not confer on the
holders of a particular category of shares an exclusive right to put forward
. nominations. for a- majonty of those members of the supervnsory organ
- whose appomtment is a matter for the general meeting.

6.7 The annual accounts must meet various requ1rements For example 5% of
~ any profits for the financial year must be appropriated to a legal reserve
until that reserve reaches a certain minimum amount. The auditors of the .
accounts must be entirely independent of the company and be appointed
by the general meetmg The auditors must prepare a detalled report on the
Lresults of their work.

7. . The memorandum or articlés of association may not confer on the holders
of a particular category of shares an exclusive right to put forward.
nominations for a majonty of those members of the administrative organ
whose appomtment is a'matter for the general meeting.

8. The (‘ommlssmn must submit a report on the apphcatlon of the Dlrccuvc ‘
" to'the Council and Parliament within, a specmcd period.

. 9. Certain derogations from theDirective are. authorised such as companies
- whose wlhole or principal obJect s pohtlcal religious, chantable or
educational. ' :

~

Opinion of the European Parliament

First reading: the Parliament 'approyed the initial proposal with many amendments.
It proposed adding the option of a one-tier system to-the two-tier system proposed,
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* raising the- minimuin number of employees for obligatory staff participation from.
~500 to ‘1 000, and ‘extending the options for the form that pamcnpatlon should - ;,
take.

The Commission.submitted this-proposal .on;9 October 1972.

-Current situation
‘The Commission submitted an-initial amended proposal on 19 August 1983, a . ., =«
-=sécond arniended proposal on 13-December 1990-dnd a- thxrd ‘on 20 November AN
1991.

The third amended proposal is currently before the €ouncil pending-a common
position. _
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