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INTRODUCTION .

Ditective 79/7/EEC provxdes for the progressrve 1mplementat10n of the pnncrple ,
of equal treatment for men and women in the field of social security and social
assistance; 1ts purpose is to eliminate any direct or indirect discrimination on;
‘ grounds of sex in the statutory schemes providing protection against contingencies
* such as sickness, invalidity, old age, accidents at work, occupatlonal diseases and
~ unemployment, and in social assistance measures mtended to supplement or

- replace the statutory schemes. : ce B

~ This Drrectlve is w1thout prejudlce to the provisions relatmg to the. protect1on of
" women on the grounds of maternity and excludes from its scope a number of -
_ benefits granted under condltlons whrch are at present discriminatory in several

‘ ‘Member States. : '

“ Undei Article 8 of the Dlrectrve Member States must bring into force the laws;
. regulatrons and admmrstratlve provisions necessary to comply with the Dlrectlve )
' Wrthm s1x years : L

, The Commlss1on prepared an interim report (COM(83)793 of 6 1 1984) i’ order ,
to enable Member States to meet their oblrgauons ' :

"Artlcle 9 of the Dlrectlve stlpulates that, within seven years of notrﬁcatlon of the
'Directive, Member States must forward .all - necessary information- to the
- Commission to enable it to draw up a report on the application of the Drrectlve
for submission to the Council and to’ propose such further measures as may be '
requ1red for the 1mplementanon of the pnncrple of equal treatment Co

A questronnatre was sent to governments who were asked to. forward 1t to "
employers' and trade union organisations and to.the committees set up in most of
the Member States to look-at problems of female employment "

As’ reoards ‘the areas referred to in’the Directive, the replies were to cover the
. public and semi-public sectors, workers whose employment is -interrupted by -
sickness, an accident or mvo]untary unemployment and persons seekmg ‘work, as-
well as retxred and dlsabled workers : :

The Commission prepared a second report based on the replies received from
" governments, supplemented by information from organisations -or committees
concerned with equal treatment issues; thrs report. descnbes the 51tuatron in the 10 ‘
( Member States as at 22 December 1988. : -



4 Given that Spain and Portugal joined the European Community only on 1 January
-1986, the two Commission reports were unable to examine the situation in these
two countries as regards the implementation of the principle of equal treatment for
men and women. : :

However, as both countries were required to implement Community legislation
- from the time of their accession, the Commission sent a detailed questionnaire to
‘the Spanish and Portuguese governments, to employers and trade union
organisations, and to committees on female employment set up at national level.

On the basis of the replies received, supplemented in some cases by other
information obtained by the Commission, this report describes the situation as at
December 1994 concerning the implementation of the Directive in the Spanish and
Portuguese legal systems.

SECTION I
TRANSPOSITION OF THE DIRECTIVE INTO NATIONAL. LAW

Under Article 8 of the Directive, governments are required to communicate to the
Commission the text of laws, regulations and administrative provisions designed to
implement the Directive which have been adopted or are already in force.

Using the information provided by governments, it is interesting to ascertain whether the
Directive was implemented by means of a generai law or by amending certain parts of
existing laws or regulations.

In Spain, Article 14 of the 1978 Constitution provides that there shall be no
discrimination on grounds of sex. As a result, many steps have been taken to bring about
equal treatment for men and women in various areas including those excluded from the
-scope of the Directive; according to-the government report, no laws or regulations
discriminate against either of the sexes.

In Portugal, Article 13 of the Constitutton of 2 April 1976 lays down the principle of
equality before the law of all citizens and states that no one may gam an advantage or
be placed at a disadvantage on grounds of sex. :

Thus, according to the government report, Portuguese legislation on social security is in
line with Directive 79/7/EEC. ,



’ C - SECTION II
EXAMINATION OF THE SITUATION IN THE MEMBER STATES CONCERNED
This report w1]1 examine the steps taken in Spam and Portugal to ehmlnate diréct and
indirect discrimination ‘in the areas of social security and social assistance and any
remnants -of direct and indirect dlscrlmlnatlon as well as the steps taken to guarantee .
‘ rlghts of remedy and the questlon of exclusnons from the scope of. the Dtrectlve

"It shéuld be. pointed out that, for.the‘Co’mmission, there is a presumption\of indirect
discrimination if an ostensibly neutral measure in practice mainly affects workers of one
sex, in which case it is not necessary to/ prove an intent to discriminate'. It is up to the ..
- author of the discriminatory measure (the State) to. prove that the measure is objectively
justified and necessary in order to achieve an objective of its social policy. . ' '

I SPANN [ P D
Spam has taken many steps to brm(r about equal treatment for men and women in various -
areas, mcludmg those excluded from the scope of the Dlrectnve

1. I)[RECT;]‘)'ISCRIMINATION
1.1.. ‘Social security

- According to thé Spanish ‘gevernment's ' report, - there is .no direct -
“discrimination as regards the scope‘of the provisions, the qualifying -
-conditions, the obligation to contrlbute or the way in whlch benefits are
calculated : : : S o,

1.2, Sc’ope

Men and women are covered by the statutory . social security scherhes
'reﬂardiess of their ‘marital or famlly status - prowded they meet . the -
qualifying condltlons X : : |
As regards self—emp}oyed workers, it should be pointed out that a person’
- who 15 actively employed in the undertaking.of his or her spouse and. -
- meets the necessary: conditions is covered by special schemes for self-
employed workers. . In such cases, the person concerned will be entitled
" to the same social protectlon as his or her spouse : .

te

Judgmems of the Court of Justicc of thc Fu:opcan Conuuumlles of- 1? 5.80 (Lase 17()/h4 Hzli‘n- ’
Kaufhaus), of 11.6. 07 (Cdsc 30/85 Tenling), of 13.07. h‘) (Casc 171/88 Rinner I\u/m) and of 5.05. 9]
(Casc 229/89 Connnission vs Belgium). c



1.3.

The special scheme for domestic workers has rules under which men and
women are treated differently. Thus, persons who are related (spouse,
relatives in the ascending and descending line, and other relatives) to the
actual self-employed person (head of the undertaking, shopkeeper, etc.)
may be excluded from the scheme. Decree No 2346 of 25 September 1969
states that the degree of kinship, which determines whether an individual
is covered by this scheme; does not constitute grounds for excluding
persons of the female sex who belong to the households of unmarried
priests and share accommodation with them.

Husbands or wives who regularly work with their spouses in the latter's

‘businesses and who meet the necessary requirements are covered by the

special cheme for seafarers as self-employed workers.

The scheme for agricuitural workers covers, as a self-employed worker, -
the spouse of the owner of an agricultural holding on condition that the
income thereby obtained contributes to the maintenance of the household
and that the spouse lives with, or is financially dependent on, the owner
of the holding. However, if the spouse can prove that he or she is working
on another person's account then he or she may be covered by this scheme
as an employee. In its present form this scheme may lead to indirect
discrimination of the kind prohibited by Directive 79/7/EEC.

In addition, the employment of dependent workers does not constitute an
obstacle to inclusion in this scheme as a self-employed person provided
that none of the dependent workers are employed on a permanent basis or

“that the number of days of work for which employees are paid does not, -
“over one year, exceed the number for which a permanent worker would be

paid. This limit does not apply if the owner of the holding is a man who
is incapable of work or a woman who has been widowed or is incapable
of work.

Qualifying conditions

All Spaniards are covered by the social security system irrespective of
their sex, marital status or occupation on condition that they reside, and
normally carry out their work, in Spain. Men and women are covered by.
statutory schemes under the same conditions, without discrimination on
grounds of sex. The only exceptions are those referred to in 1.2.

As'regards the acquisition of an entitlement for a spouse who remains at
home, Spanish legislation does not allow the latter to be eovered by the
social security system. '

As regards the entitlement to child benefits, a decree of 2 October 1985
recognises the right of fathers or mothers who meet the necessary



1.4. -

1.5.

. 1.6.

. conditions to receive child beneﬁts on a regular basis where the family is

living together

Obl‘igation to contribute and calculation of cnntributions .

Spanish legislation makes no distinction between men and women as.
regards the obligation to pay contributions.

Similarly, the level- of contrrbutrons and the way in which they are

calculated are not based on any form of sex dlscrlmmatron

. !
Calculation of benefits =
a)  ~Individual benefits

The government report does not mention any discrimination .on grounds’

of sex affecting the ‘way in which benefits are calculated the periods of
entltlement the ‘minimum amounts. mvolved and the periods treated as

periods of 1 msurance

b) Family-related benefits

Under Spanrsh law, benefits.are calculated on the basis of the contnbutrons '

L pald by the person who holds or creates an entitlement. ’

A pensron supplement for a dependent,'spouse "1s ~paid without B
discrimination on grounds of sex and withouta specific calculation being
made if the spouse is living with .the person receiving a ‘pension, is

- financially dependent on that person and receives no income, pension or

regular benefits. However, the spouse is regarded as dependent only if the

- monthly income. of the household from all sources lS less than the national
“minimum wage. . _ . ' S

The number of dependent chi.]dren'_ affects the way :in.whig:h unernploym’ent -

benefit is calculated in that it determines what percentage is to be applied - -

when -calculating the maximum amount to be paid. If both spouses are-
unemployed, “they may each be entitled 'to an 'additional payment

irrespective of ‘marital status.

Social assistance

a) : ‘,Scope

06



2.

1.7.

Accordmg to the government report, there is no discrimination on grounds
of sex in social assistance schemes.

b) Calculation of benefits

Social assistance benefits are paid at a flat rate WhICh varies according to
the type of benefit concerned. '

- Unemployed persons who are responsible for looking after a family and

have ‘used up their entitlement to unemployment benefit may receive-
unemployment assistance® subject to conditions, and for an amount, which
are 1dentical for men and women.

Matters excluded under the terms of Article 3(2)

In Spain, there is no difference in treatment as regards the granting of
survivors' pensions. Both widows and widowers are entitled to survivors'
benefits on condition that they have livéd together on a regular basis. To
this end, in the event of divorce or separation, the pension is shared
between one or more surviving spouses or partners legally recognised as
beneficiaries in proportion to the period of cohabitation with the deceased
petson.

Family benefits for dependent children are granted without discrimination
to the father or mother: (see 1.3 above).

INDIRECT DISCRIMINATION

CGeneral remarks

Spanish legislation contains no definition of the concept of indirect
discrimination. Case law and the legal literature, however, give an
mterpfctatlon of this concept which is in line with that put forward by the '
Commission”.

This unemployment assistance -is a non-contributory benefit.
Intcrim report on the implementation of Dircctive 79/7/EEC, COM(83)793.

7



22,

Cned

- ej Waiting‘ period

Part-time work

Application of sdcial}lsecurity and social assistance benefits -

a) ,Scope

Accordmg to the government Teport, no one is. excluded from statutory .

'schemes on grounds of marital ‘or famlly status

b) - 'Increments for dependent spouses

\

Increments for dependent spouses are pard 1rrespect1ve of whether the
latter are men or women. :

. c) Head of household concept

In Spariish legislation, this concept a‘pplies‘ both to women and men. -

’

“However, the social reality is different: as women are still under-

représented in the workforce, more often-than not it is men who are
recognised’ as- beneficiaries. According to.the government report, this-

~ situation cannot be regarded as a discfiminatory rule. However, where
legislation prov1des for-equal treatment for. both spouses, the “head. of

household" concept itself is problernatrcal

d) -' Perrod durrng ‘which enutlement to med1cal care is retatned after A

employment is 1nterrupted owing to 1llness

s

’As regards the length of the penod durmg which entrtlement to medlcal
.care continues in the event of the msured person's employment being’
) mterrupted as a result of illness, this varies from one case to another but’

is always longer for the insured persori than for other ent1tled persons. This
measure affects the spouse, ‘who 1n most cases is the ere

" Under the specral scheme for domestic workers cash benefits relatmg to
.incapacity -for work are paid from the 29th day’ following: the date on

which the sickness ‘bégan (under the general scheme, they are paid from
the fourth-day-onwards). The government report points out that, although
contributions to the two schemes are not the same, the difference is not so
great as to JUStlfy the 29- day waltmg period; '

a) - Percentage of men and women in part-time work



According to a government report covering 1986, 10.59% of the working
population were then in part-time work. Within this figure, 6.02% were
women. In the same year, 58.9% of part-time emp]oyment contracts
involved female workers. :

b) ‘Persons covered and social security benefits

Part-time workers are covered by statutory- social security schemes and
receive the same benefits as full-time workers. (e.g. for retlrement"
invalidity, unemp]oyment etc.).

Strictly speaking, a part-time employment contract is a contract requiring
a person to work a given number of hours per day or per week or a given
number of days per week or per month, this number being no more than
two-thirds of the number normally worked.

) Minimum qualifying pertods and the criteria for calculating
benefits

Here, certain special features should be mentioned. The minimum
qualifying periods for benefits are calculated by counting the number of
hours actually worked. The (theoretical) number of days worked is then
obtained by dividing the number of hours worked by the number of hours
normally worked in that particular branch each day.

There are differences in treatment between the Workers' Statute -
(Articles 12 and 36) and the General Social Security Act (Article 74).
Article 12 of the Workers' Statute provides that the pay to which part-time
workers are entitled should be proportional to the number of hours and
days worked and lays down a minimum and maximum working time (one-
third of a day and two-thirds of a day respectively) for part-time workers.
On the other hand, Article 74 of the General Social Security Act stipulates
that the minimum amount to be used for calculating contributions shall be
equal to the national minimum wage applicable at any given moment,
irrespective of the number of hours worked. According to the Spanish
legal literature, Article 12 of the Workers' Statute is in explicit derogation |
of Article 74 of the General Social Security Act. On the basis of the
government report, this would appear to indicate some indirect
discrimination against women.

As regards benefits relating to a temporary incapacity for work on grounds

-of maternity, the minimum qualifying period for this benefit must fall
within the 18 months preceding the commencement of the compulsory or
voluntary cessation of work. The basis for calculating the benefit paid to
those temporarily incapable of work corresponds to the basis for assessing
average monthly contributions obhmcd by dividing the total annual
contribution by 12,

9



"RIGHT TO APPLY TO THE COURTS

- 2

by

4.1,

42,

4.3

_ d). -:Period of entitlement .

Beneﬁts for part-trme workers are pmd for the same length of time as .
those for full-time workers. S .

; Accordmg to. the government report, the right of remedy is guaranteed by _

Article 53 of the Constitution. Any citizen may bring an action before an’ _
ordinary court and, where necessary, apply to the Const1tut10nal Court for '
protecuon of his or her const1tut10nal rights. -

‘The right of remedy'is an individual right. However, if actions of an
. identical nature are brought before a labour court, all the interésted partres

may appearjomtly S Coee LT

~Trade unions and employers organrsatrons Cannot brmg an act1on on
: behalf of an mJured party

- 1In addition challenges against laws and statutes on. grounds of'

unconstltutronalrty may be made by the Prime Minister, 50 deputres 50

- senators, the executive organs of the Autonomous Commumtres and
z'reglonal assemblies, while - requests- for preliminary ruhngs can be
“submitted by judicial bodies to- the Constltuttonal Court.

* EXCLUSION FROM THE SCOPE OF THE DIRECTIVE UNDER THE TERMS OF ARTICLE 7(I)

Matteis excluded

Accordm(r to the government report, the matters that under Article 7 may
be excluded from the ‘scope of the Directive do not give rise to, any

_unequal treatment for men and women

Retirement age

There is an identical retirement age for men and women.

Benefits: for persons who have ‘brought up children '

)

Under Spamsh law persons in old -age pension schemes who have browrht
Sup children receive no extra fbcneﬁts K

o



44.

4.5.

Derived entitlements of a wife

The entitlement to old-age and invalidity benefits is a personal entitlement
of the insured person and gives rise to no derived rights.

Increments for dependent spouses (old-age, invalidity, accidents at

work and occupational disease benefits)

Increased pensions that take accourt of dependent spouses are granted
without discrimhination between men and women.

1I. PORTUGAL

The Portuguese government's report considers that Directive 79/7/EEC can be
implemented by means of the existing provisions in Portuguese social security legislation.

Article 13 of the Portuguese Constitution guarantees the equality of all citizens before the
law and stipulates that no one shall-enjoy advantages or suffer detriment on grounds of
sex. The Constitution's provisions are directly applicable and legally binding on the
legislative and executive branches of government and on the judiciary.

1 DIRECT DISCRIMINATION

1.1

1.2

Social security

According to the government report, there is no direct discrimination
concerning the scope of schemes, qualifying conditions, the obligation to -
contribute and the calculation of benefits.

Scope

Employees and selt-employed persons.as well as civil servants and public
employees are subject to no direct discrimination based on sex.

It should be noted that since 1.01.94 all spouses of self-employed persons
who work with the latter on a permanent basis have been covered by the
social security provisions applicable to self-employed persons under

Article 6(c) of Decree-Law No 328/93 of 25 September 1993.



13

_Qualil'ying conditions ‘. SR

~ Under thie - statutory socral secunty schemes,’ the same condrtrons of
: ,membershlp apply to men and women. - . -

: ’ Drscnmmatory measures favourmg women exrst for old-age pensrons paid -

to employees and se]f-employed persons

The govemment report recognrses that a system based on equal treatment

is desrrable given the fact that the socral 51tuatron has changed and more

o ‘women afe workmg

- Under Portuguese legrslatron spouses who remain at home do not receive
“any entltlement by virtue of the'g gamful actrvrty of' thelr spouses.

o »"The pr1nc1ple of equal treatment is applred to famrly benefits. The latter N

1.4

1.5

b Family-related bene‘ﬁts B

are paid to-one of the spouses if it 18 proved that the other is not already -

: recervmg them.

_Obligation‘ to contribute and cnlculat‘ion. Of contributions

- For employees self—employed persons civil servants and public employees
“there is no drrect d1scr1m1natlon on grounds of sex in elther of these two
_areas. : : :
Calculation of benefits

'a)  Individual benefits

: Accordino to the government report .under Portuguese law employees and .
- self-employed persons as well as civil servants and public employees are

not subject to any discrimination on grounds of sex as regards the method

of calculatmg benefits, the period of entitlement; the mrnlmum amounts
. mvolved and the periods treated as insurance penods '

As regards employees and self-employed persons the composrtr on of their

. household is only taken into account in certain areas.’

The Iev’el of unemployment assi stance depends ‘on the number of persons
_who are d'ependent on the recipient (who may be a man or a woman).

The level of famrly allowances is increased from the third chlld onwards

subject to a means test:

2



1.6

1.7

T T

Survivors' pensions for persons in the descending line are increased for

children who have lost both parents.

“ Subject to a means test, persons receiving an invalidity or old-age pension
‘used to receive an additional flat-rate amount if they had a dependent

spouse. This additional payment was abolished under Decree-Law No
328/93 of 25 September 1993, However, Article 100 of the same decree-
law states that additional amounts granted under- earlier legislation will

_continue to be paid. The abolition of this additional payment is wholly

consistent with the requirements of Directive 79/7/EEC. The important
thing is to grant such additional payments without discrimination on
grounds of sex, except in the case of increments for dependent spouses in
respect of long-term benefits relating to old age, invalidity, accidents at
work or occupational diseases. In such cases, pursuant to Article 7(1)(d)
of Directive 79/7/EEC, Member States are authorised to grant such

increments to either of the sexes, more particularly to the man for a

dependent wife, so long as the proposal of 23 October 1987* for a
Directive completing the implementation of the principle of equal
treatment for men and women in statutory and occupational social security

- schemes is not adopted by the Council.

As regards civil servants and public employees, the coxﬁposition of the
household has an effect on family benefits from the third child onwards.
Here, however, no benefit is paid for. dependent spouses.

Social assistance -
There is no direct discrimination between men and women as regards the
procedures for granting social assistance benefits or the way in which

specialised services operate.

In the civil service, benefits are not across-the-board or uniform but, in -

principle, are paid without any discrimination on grounds of sex.

Exclusion from the scope of the Directive under the terms of
Article 3(2)

The payment of survivors' pensions, to persons living together, under the
statutory social security scheme is governed by Decree-Law No 322/90 of
18 October 1990 and Implementing Law No 1/94 of 18 January 1994.

4

OJ No C 309, 19.11.1987, p. 13.



. Consequently, the survrvmg partner of a couple who were not mamed (but .

" lived together) or were legally separated at the time of his or her partner's

. death is eligible for a survivor's pensron if he or she lived with the partner -

in questlon for at least two years m the same manner as legally mamed
s persons :

Payment of the survivor's pensxon is condrtlonal upon legal recognition of.

*the person's entitlement to such a pension. pursuant to the Code of Civil - |

Procedure (generally in the case of persons llVlng together without, being.
married) or on the basis of their legal status as a beneﬁcnary resultmg o
automatically from their family status. ’

It should be'emp‘hasised that the- ne\v'legislatiorl applies only to ‘the
+surviving partner in the case of deaths occurrmg after the entry mto force-
of Decree-Law No 322/90 :

| As to the granting of family beneﬁts for dependent persons, accordmg to.
_ the government report, there i is no d1scrlmrnat1on (see final paragraph of
13 above) : .

2 - INDIRECT DISCRIMINATION

21

22

General remarks

~-

’ ~Portuguese leglslatlon and case law contams no deﬂnmon of the concept;
of mdlrect d| scrimination. '

The Portuguese government follows the mterpretatlon given by the

: Commlssron

j

. Application of social se‘curity andvsocﬁial ‘as"sistance benefits
‘a) Scope

, Accordmg to-the government report no one is excluded from statutory
“schemes on grounds of marital or famlly status

However, according to a non- governmental report temporary employees

(persons who occasionally work on a part trme basis or seasonal workers)

5 . Imenm repori on lhe application of Dlrccuvc 79/7/EEC, COM(S?) 793

6

Report by the Commission's - nelwork of mdepcndcnt ‘experts on ll\e application. of thc. cqual
‘ opportumues dircctives.

-

14



and voluntary workers (persons working on a voluntary basis, sometimes
for a very small remuneration) are not covered by the social security
system; since a high proportion of such workers. are women, -this situation
in the atypical work sector deserves special attention. The government
report considers that, as employed persons, temporary workers are covered
" by the general social security system. It finds that the situation of -
Mvoluntary workers" is different because they are (or may be) covered by
a less favourable scheme (voluntary social insurance).

b)  Increments for -dependent spouses

Employees and self-employed persons receive an increased benefit for
dependent spouses without discrimination on grounds of sex. -

‘However, in  practice, it is usually the. man who receives the extra

payment. Under the Basic Social Security Act, the Portuguese government

is planning to get rid of this additional payment and reassess the basis for
calculating pensmns :

c) Head of household concept-
‘This concept has been abolished by the Portuguese Constitution.

d) The ievel of survivors' pensions (widows' and widowers' pensions)
to which the spouses of employees and self-employed persons may
be entitled is lower than the amount paid to the deceased pension
holders. However, the sum of the pensions paid to all the survivors |
may sometimes be equal to the amount of the pension received by

~ the deceased pension holder
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‘ ‘-l_Part.-tim"e work

Cp

o a) Percentage of men ‘and women in part-trme work based on ﬁgures

. in table below (m 'OOO)

. o Total-_ - Women '~ - -Men
"« Number of persons in actrve 41901 1 7222 24678 .
"‘-"employment [ P
" Number of persons whose - 1573 - 992 o 581
weekly hours of work are S I c
_ less than normal
-'_OfWthh' | o ‘ . S
. persons working less than 20 524 7353 . . 170
" hours per week o o L
persons worklng more than - 104.9 639 o 41.1- |
: 20 'hours‘ per. week ‘ ’ C
» 'Sou‘r‘c'e' : INE employment survey

s Thus -5.7% of women and 2.3% of men in the Portuguese workforce are :

in part-time employment

-. “b) :', - 'Social security COverage and benefits .

.\4

In thecas"e of employees'and ‘self-employed persons. the statutory social

- security schemes provide the same coverage. for part-time workers as for '
- full-time workers : :

" However, the benefits paid when a social risk occurs are calculated on the‘

basis of the pay actually received. The level of these beneﬁts 18 therefore B

lower than that provrded for full tlme workers

Part—tlme work is not very common 1n Portugal where it, 1nvolves only‘
3.7% of the working population.. However, 63% of those in part-time work -
are women and 37% men; the higher percentage for women applies -"

- whether the’ ‘number of hours worked is above or below 20 hours per

week

" In the case of cml servants and pubhc employees the scheme coverlng" ‘
- . half-time work maintains entitlement tosocial security benefits.. The two

schemes for part-timé workers expressly define the beneﬁts to Wthh '
ofﬁcrals may be entrtled K C o ‘ ,

16



c) " Benefits for part-time workers are not based on propbrﬁonality
although the level of some benefits may vary because they are
calculated on the basis of the worker's average pay.

A non-governmental report’ has found that a large number of women work
part-time and receive less social protection against unemployment than
men. Existing schemes providing such protection are subject to conditions
which are particularly difficult for women to fulfil because, in many cases,
they work at home or under a fixed-term contract, have little job security
and do work which is less skilled and less well-paid. Apart from the
specific question of discrimination, this is a more general -sociological
problem Which deserves closer examination.

d) Benefits are pald for the same perlod as that applicable to full-tlme
workers.

RIGHT TO APPLY TO THE COURTS

a)

D

¢)

According to the nature of the dispute, workers have a right to institute .
administrative proceedings and bring civil actions before administrative -
and civil courts.

The right of remedy can only be exermsed by the 1nd1v1dual in whom '
rights are directly, personally and lawfully vested.

No organisation may bring an action on behalf of an injured party®.

EXCLUSION FROM THE SCOPE OF THE DIRECTIVE UNDER THE TERMS OF ARTICLE 7(1)

4.1.

Matters excluded

The Portuguese government recently adopted new legal provnslons aimed
at progresswely equalising the pensionable age for both sexes.

Report by the Comnussnons network of mdependent experts on the application of the equal

opportunities dlrecuves .

The Code of Administrative Procedure which came into force in May 1992 permits organisations
1o act on behalf of injured parties.

17



4.2.. Retirement age
Fr_om 1999 onwards, the age at which rétirement pensions are paid to

'employees and self-employed persons Will be 65 for both sexes. -

43, Benefits for persons who have brought up chlldren
, .The right toa two—year specral study leave may be exercrsed by the father
- or mother. This leave is treated as a per10d of work when calculatmg old-
-~ age and mvalldlty beneﬁts s
Mate‘rnlty or patermty 'leave is treated as-an insurance beriod'.
4.4. Derived entitlements of wives -

) Portuguese law makes no- prov1s10n for the denved enntlements of wives
to old-age and mvalrdlty beneﬁts ~

4.5, Increments for dependent spouses
: Portuguese law provnded for such additional payments until 1993. Under S
Decree-Law No 328/93 of 25 September 1993, however, these increments

- were abolished except for persons who were already receiving them the
. latter contmue to enjoy ‘this rlght (Artlcle 100 of the decree-law) '

| sEcrioN I
 CONCLUSIONS

L. ’I:ransbo'sition into national law -

' Implementanon of the Dlrectlve poses certaln problems Th1s is due in patt to the number
of amendments which Member States must make to their own legislation to bring it into -

~ line with the Directive and, in part, ‘to the various problems of mterpretanon that exist =

and the strict.limits placed on the scope of the Dlrectlve
Ne1ther Spam nor Portugal have had to make major: changes to their respective legal
systems sirice both their constitutions already contain the prmmple of equal treatment for

‘men and women.

vSigniﬁcant progress has already been made but further efforts are needed. -
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II. Direct discriniination

This report lists in some detail the-changes which Member States have made to their legal
provisions in order to eliminate direct discrimination. Subject to certain constraints, it
attempts to assess to what extent these provisions are in line with the Directive,

To a large extent, Spain had already carried out the measures introduced in the Directive.
In 1978 it adopted a new Constitution which proclaimed the principle of equal treatment
for men and women. Most of the Spanish social security legislation was already in line -
with the Constitution. However, on 1 January 1986, when Spain joined the European
- Community, certain inconsistencies remained. For example, the scale of benefits paid to
persons who were permanently incapable .of work™ but were not disabled made a
distinction between men and women. This example of direct discrimination was removed
by an ordinance of 1 May 1988, which has retroactive effect to the date on which the
Directive was implemented in Spain and Portugal (1 January 1986). Direct discrimination
therefore seems to have been eliminated, except perhaps in the case of differences
between men and women in the special Spanish scheme for domestic workers.

Portugal, too, has recently adopted a new Constitution which recognises the quality of all

before the law and, notably, in social security matters. However, Portuguese legislation

in 1986 still provided for direct discrimination between men and women, mainly to the

advantage of women..For example, the conditions under which survivors' pensions were

paid to the surviving spouse of a person in receipt of an old-age or invalidity pension or

of someone who had died following an accident at work or an occupational disease were
more restrictive for men than for women. : ‘

Since 1986 certain specific changes have been made to Portuguese legislation. Thus,
Decree-Law No 322 of 18 October 1990 provided for equal treatment in respect of
survivors' pensions. The discriminatory provisions concerning accidents at work and-
occupational diseases were declared to be unconstitutional and have therefore been
removed. Decree-Law No 79-A of 13 March 1989 reorganised ‘the scheme for the
‘protection of unemployed persons by making it easier to obtain the various benefits,
especially for part-time workers. ' :

*

‘ Translator's note: A
Presumably this means "work in their_habitual occupation”
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The Commission would pomt out that, accordmg to the decrsrons of the Court of Justice®,
individuals may challengethe rmplementatlon of 1ncompat1b1e Iegrslatron under Article 4
. ,of the Drrectrve which is directly apphcable

i Iﬂ Indirect'discrimination '

__’The Drrectxve does not define indirect discrimination but stlpulates in Artrcle 4, that there
. shall be no discrimination whatsoever on grounds of sex e1ther dlrectly or mdrrectly

The Commrssron has attempted to lee thlS concept a more premse meamng It has taken o

the 'view that a presumption of indirect discrimination exists when, in practice, an
ostensibly neutral measure mainly affects workers of one sex. It i$ up to the author of the
 discriminatory ‘measure to_prove that there.was no intention to discriminate and. that the .

measure is objectively justified. : '

An"exarninationof the rep]ies from the governments concerned indicates that Spain and.’
- Portugal have no definition of indirect discrimination in their national legal systems.-

The problem of indirect discrimination is often raised in connection with benefits rel'ating :
'to the concept of "head of household" increments for dependent spouses. and,’ ﬁnally,‘.
" part-time work. : K

: Although the "head of household" concept 1s apphcable to both sexes in- Spam ‘the
govemment acknowledges that in practice it is usually the man who is recognrsed as the
beneficiary but- denies that this must lead to a presumption.of indirect discrimination. As
regards increments for dependent spouses, these are not only granted irrespective of the *
~ sex of the spoiise but' may be regarded ‘in many cases as a means of guaranteerng a
o ‘mlnlmum income for the recrprent household ‘ ' A -

" As regards part-time work, where women are well represented, there are fwo’cases in

which indirect discrimination against-women may arise. The first concerns the special -~

_scheme for domestic workers and the entitlement to a,cash benefit for temporary work
~ incapacity from -the 29th day following the commencement of the sickness (under the
general scheme this benefit is paid from the fourth day onwards). (In Portugal, sickness
benefit.is pard after three days have gone by). The second example concerns the basis for
calculating. contrrbutxons in respect of part t1me workers

Rt

.

: 9_ Judgment of 4.12.86 (Case 7/85 FNV), confinmed by the judgments of 24.03.87 (Case 286/85 .-

© -+ McDermott and Cotter) and of 24.06.87 (Case 385/85 Borrie Clarke) and by all the relevant

" judgments in subsequent cases, in particular the judgments of 8.05.88 (Case 80/87 Dick), of

_ 11.06.87-(Case 30/85 Teuling), of 13.12.89 (Case 102/88 Ruzius=Wilbrink), of 21.11.90 (Case

373/89 Caisse d'Assurances sociales potir Travailleurs Indépendants "Integrity” v-Rouvroy); of

. 13.03.91 (Casc 377/89 McDermott and Cotter 2), of 11.07.91 (Case 31/90 Johnson), of 20.07.91 -

(Case 208/90 Enmnott), of 19.11.92 (C'lsc C-226/91 Molenbroek), of 30.3.93 (Case C- 328/91
Thomas and Other \) and of 110793 (Cnsc 154/92 Van Can()
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Portuguese law has made considerable progress and the controversial notion of "head of
household" has been done away with. As for part-time work, certain inequalities appear
to exist. The social protection provided for part-time workers is the same as that for full-
time workers although certain gaps have been identified", in particular as regards the
conditions for granting unemployment assistance and the lower rate for certain benefits.
These gaps suggest there is a lower level of social protection and a presumptiqn of
indirect discrimination -as it is mainly women who are in part-time work, which is Iess
well paid, less skilled and has less job security. '

A non-governmental report'' draws attention to an example of indirect discrimination in
the civil service, where temporary employees are excluded from statutory social security
schemes, pointing out that most of the workers involved are women,

However, it should be pointed out that where there is a presumption of indirect
discrimination in that one sex is more affected than the other by an ostensibly neutral
measure, such differing treatment might be tolerated under Community law if the- measure
in question, by any objective criteria, is not intended to discriminate.

v. Right to apply to the courts

In Spain and Portugal, the right of remedy, which already existed in the national legal
systems before the Directive came into force, ié an individual right exércised before
ordinary courts by the injured party concerned, who cannot be represented by trade
unions or employers' organisations.

Exclusions
The Directive allows Member States to exclude certain matters from its scope.

Spain has not exercised this option as it considers that the matters which can be excluded
do not, in Spanish law, involve discrimination on grounds of sex.

Poﬁugal has amended its legislation. Thus, Decree-Law No 329 of 25 September 1993
stipulates that men and women are to receive old-age and retirement penstons at the same
age, 1.e. 65. As the previous legislation laid down a different pensionable age for each sex
(62 for women, 65 for women), this equalisation will take place in stages. Women's
pensionable age will be raised by six months each year, reaching equality by 1999.

o Report b_v the Commission's nctwork of independent cxperts on the application of the equal

opportunities dircctives.
Report by the Commission's network of independent experts on the application of the cqual
opportunitics dircctives. .
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s Conclusions S \
t - ,‘ v : : /‘

‘On the bas1s of the mforma‘aon collected, it ‘would’ appear that Spain and Portugal have '
- carried out a detailed study of the leglslanon that comes w1thm the scope of Dlrectlve
_ 79/7/EEC : - -

The transposmon of the D1rect1ve 1nto natlonal law has enabled most Instances of direct L

d1scr1mmatlon to’ be eliminated in both countrles to a satisfactory extent.

As regards 1nd1rect dlscnmlnatlon varlous prov151ons in .both countrles have 'to be
: lmproved or removed ' :

In this vein, the Comrnission will focus its attention on the elimination of indirect:
* discrimination, initiating where appropriate infringement proceedings' against Member
States which unjustifiably maintain discrimination of this kind. In addition, it will support -
and encourage measures taken by and in the Member States to educate inform and advise -
the populatlon concerned

Finally, the Com‘mission wishes to point out that Directive 79/7/EEC is énly an initial
stage in the 1mplementat10n of the principle of .equal. treatment in-matters of social
security. A. second stag,e was completed with the adoption of. Directive, 86/378/EEC, .
‘which extends this principle to occupational schemes. A further step was taken with the
adoption of Directive 86/613/EEC, which concerns the implenientation of the principle
of equal treatment for men and women for certain: categories of self-employed workers.
Finally, in the fast stage, a-proposal for a directive (COM (87) 494 final) of 23 October
1987, which is still being discussed, complements the two earlier directives with a view
to remedymg shortcomings and completing the programme for equal treatment of men
and women in the social security field. This proposal is still under consideration by the
_Council .déspite the favourable opinions of the Parliament and the Economlc and Social’

(,ommrttee since various Member States have problems in adoptmg 1t given that it deals -

w1th such complex matters as retirement age and SUrvivors' beneﬁts

-
~ , N *

NonetheleSS,- in view ‘of changes in family and social structures and in case law
* concerning occupational social security schemes'?, it.is high time that shortcomings in

T

, In its Judpment of 17 Mav 1990 in Case 262/88 Barber and in subsequent 1merprelmg ]udgmems
the Court confirmed that benefits granted under occupational social sccuntv schemes. fall within
the concept of pay for the purposcs of Article 119 of the Trcatv‘ As a result, derogatrons from

+ Directive 86/378 concerning the principle of equal treatment arc rendered invalid for emploved
persons. That is why the 1987 proposal [Proposal for-a Council . Directive completing -the
implementation of the, principle of equal . treatment for mén and women in statutory and
occupational social security schemes — COM(87) 494 final. 23.10.1987; OJNo C 309, 19.11.1987,

" p. 10] should be targeted at shortcomings in slalutor\. schcmes and, in the casé of occupational
schemes. only at shortcomings in schemes for the sclf-employed. It should be noted that, on 16

© May 1995, the Commission prescnted a proposal for a Directive amendmg Directive 86/378 10
‘bring it into line with Article 119 of the Treaty as mterpretcd bv the Court of Justice i in lhe above-

ncmroncd 1ud;,mcnls [COM(‘)W) 166]
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-respect of equal treatment for social protection purposes were remedied, thus completing
the process started in 1978. : :

For this purpose, refere_ncé must be made to the Community Charter of the Fundamental
Social Rights of Workers (point 16) and the third medium-term equal opportunities
programme (1991-1995), that provides for the development of equal opportunities in the -
social protection field; there is still a great deal for Member States to do in order to bring
about full legal equality in this area.

The Parliament resolution of 14 December 1991 and -the own-initiative report (the
Oomen-Ruijten report) reinforce this view.

~ Finally, the Treaty on European Union contains various provisions relating to the social
field and equality between men and women. The Treaty establishing the European
Community now contains a protocol (No 14) on social policy whereby eleven Member
States adopted an agreement on social policy which opens up new prospects. Article 2
of this agreement provides that the Community shall support and c¢omplement the
activities of the Member States in various areas, including equality between men and
women with regard to labour market opportunities and treatment at work. -

The European Union must continue its work to implement the principle of equal treatment
for men and women, in particular as regards social protection, and must ensure that a
fundamental principle of Community law is transposed into posmve law.
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