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Commrmication from the Commission to the Coumeil

Subject ¢ Negotiations with a view to concluding a Buropean Convention

on the protection of fresh water against pollution.

STATEMFNT OF THE PROBLEM

On 12 May 1969, the consultative Assembly of the Council of Europe adopted
Recommencation 555 under of which it advised the Cormittee of Ministers to
assign to a group of government experts the task of drawing up as quickly
as posgible a Buropean Convention on the protection of Fresh Water against

pollution (based on a draft prepared by this Assembly) .

In reply to this recommendation, the Council of Europe's Committee of Ninis-

ters successively 3

invited the ad hoc group or the protection of water within the Buropean
Committee for the safeguarding of the natural environment and natural resour~

ces to express its opinion on the draft presented by the Asgembly;

assigned (in March 1970) to the Sccrotariat-General of the Council of Furope
the task of preparing, with the cooperation of consulting evperts, legal prin~
ciples which could serve as a besis for the drawing up of an appropriate ins-

trument in the field covered by Recormendation 555;

Decided (in December 1970) to set up an ad hoc Committce of Experts entrusted
with the task of establishing a European Convention on the protection of fresh

water against pollution.

This ad hoc Committee met for the first time from 15 to 19 February 1970.

They subscquently met six more times, assisted by a working party on techni-
cal matters charged with the preparation of Amnexes I, II and ITII relating
respectively to the minimum standards, lists of substances and specizl stan-
dards referred to in the Convention draft. In the final stages of preparation

of the Convention, a drafting committee was set up which was to meet five times.

Although the Commission is usually called upon to attend the proceedings of the
Council of Europe as an observer, the drafting committee did not exiend an in-

vitation in this case.

Despite unofficial approaches by the Commission, it was only in December 1973,

after an urgent request from the Member States concerned and the Commission
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itself, that a decision was taken during a coordination meeting of the
Council's working party on the Invironment on 15 November 1973, to invite
the Commission by letter of 22 Decurnher 1973 to be represented for the first
time, as an observer, in the last meeting of the ad hoc comuittec, on 5 - 8
February 1974.

In the course of this meeting, the ad hoc Committee completed the draft text
of the Convention, a copy of which is attached. Although a wide meusure of
‘ .

agreement was reached on many articles, the meeting brought to light :

the difféarences of opinion that still exist between certain Mamber States of
the Ccmcil of Burope as regards the scope of the Conventicn (iuterna*ional

waterways or international drainage innine);

the dissatisfaction on the part of the Belgian delegates, who expressed

general reservations concerning the text and made proposals for amendments;

the question of the European Cormunity's participation in the Conventione

This matter was raised by the West (Goman delegation and was referred to the

Committee of Ministers of the Council of DBurope for study, the ad hoc drafting

comnittee confining itself to recormending technical coopexatién with the

Community (see Anmex 2)

STUDY OF THE DRAFT CONVENTION AND OF THE RESOLUTION OF THE CO'IMITTEE OF
MINISTE 1 OF THE COUNCIL OF EUR(D

4L careful study of the draft currcently under discussion, which will shortly
be submitted to the Committee of Hinisters of the Council of Fuvope, elicits

the'following observations on the part of the Commisstion

A, Obligations of the parties

Under the terms of this draft text the IHember States of the Council of

", :Burep . would undertake in particular to s

1. take all appropriate measures to reduce cxisting pollution and prevent

new forms of water pollution (Article 2);
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apply to inteornetionsl waterways either specinl ctardards or niniwm eoton-
dordees Somz of tl.e cpecial stendards are defined in un fnne:z to the Convouvion
while others have yot to be worket out by a group of technical cxperis set up

by a resolution of the Committec of Ministers. Such standards fix the gquality
thresholds for the water of international waterways according to the "functions"
assigned to the latter. These "functions”, which themselves correspond to the
various uses to which the woterways are put, will continue to be lsid down
either by international commissions recponzible for cnsuring cooperation betweor
contracting parties whosc tcrritories arc scparated or crosscd by the same irter~
national watcrway, or within the framework of intergovermmcntal agrecments. The

ninimum standards are definced in an fAnnex 4o the Conventiona

The contracting partier, however, mey request derogations (ko be defined in an
lrnex to the Convention) in recpect of certain waterways and certain parsmeters.
These derogations would be determinced by a second group of experts sct up by a

resolution of the Commit*ee of Ministors:

enter into negotintions, if one of ther so requests, for the conclusion of
"cooperation agrecments" of for the amendment of existing agreenments (Article
12). If a contracting party does not enter into negotintions within a reason-
able time, any of the contracting parties concemed can accordingly notify
the Cormittee of Ministers of the Council of Durope, which will place itsolf
at the disposal of the contracting parties.for the purpose of seeking a proce—

dure for arriving at a satisfactory selution (art. 13).

Recapitulation of the provicions of the Community's Programme on the Environnent

Without prejudice to the provisions ol the EIC Treaty relating in particular to
distortions of compctition, the European Community's Programme of Action on the
Invironment, which was adopted by the Council on 19 July 1973, contains a certain

number of provisions concerning the control of water pollution, and in- particulax

The determination of harmfulness criteria for the major water pollutants (see 1st
part, Title III, Chepter 1.4 ond 2nd part, Title I, Chapter 1);

the standardizationAor harnonization of methods and vechniques for the teking
of sanples and for the analysis and determination of pollutants (more specifi
celly water pollutants) (see lst part, Title III, Chapter 1 B and 2nd part Title
I, Chapter 1);
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3¢ the joint definition - through the development of common methods - of the
paramcters and of the nature of the decision~taking process which play a
part in the determination of gquality objectives (see 2nd part, Title T,
Chopter 3, section 2 B),

4. the joint determination of quality objectives fixing the various reguire-
nents that an environgpent must satisfy, having regard in particular to its
function., The definition and scope of the quality objectives will have to
be such as not to jeopardize subsequent improvement of the quality of an
environment, notably through a change of assigned function. For a given
environment, the quality objectivgs to be attained, arc to be chosen and
pursued at the appropriate gecographical level.

This task will consist mainly in defining series of parameters corresponding
to the various uses and purposes of the water, namely drinking, bathing,
agricultural uses, piscicultural and industrial uses, beverage production,

leisure anctivities, aguatic life in general (see ref. 3);

5. the joint study and determination of satisfactory long-term minimum quality
requirements which the various areas making ﬁp the Community envircnment
should meet. To this end the .mmission will put forward proposals and a
timetable before 31 December 1975 (see ref. 3.)%

6. the organization and development of exchanges of “bechniionl information between
the various regional and national networks for the monitoring and control of
pollution (see 2nd part, Title I, Chapter 3, section 1 B).

Te the fixiﬁg'of pro?isional ¢common standards ﬁithout waiting for the drawinghup’
of quality oriteria and objectives at Community level, if the information
already available at international énd national level can be considered
adequate for this purposc. As Tar as water is concerned, standards in respect

of the following pollutants :

lead; mercury, cadmium; orgenic chlorine compounds; toxic chemical substanceé
present in water intended for human consumption (due account being taken of the
form in which these substances occur in products or in the environment); gerﬁs‘

periloits 1o health present in water intended for human consumption

will have to be fixed as soon as possible, and at the latest by 31 December

1974, by a Commission proposal. The other standards will have to be fixed as
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sson as possible in the coursc of a subsequent phase of the work (see 2nd part,
Title I, Chapter 2 (L44B)).

Similar action is envisaged as regards pollution of the scas from land~based
sources.

Generally specking, among the principles laid down for an envirommental nolicy
in the Community, the programme provides that important aspects of environmental
policy must no longer be plentied and implemented by ithe various countries acting
individuallye. National programmesin this field chould be coordinated and policie
harmonized throughout tae Community on the basis of a common long-ferm designe. .
Furthermore, it can be seen from the "Summary of Decisions taken by the Council
at its 251lst mecting (Environment) on 19 July 1973 that : "The Council took
note of the determination of the Member States that the joint fixing of satis-
factory long—term minimun quality requirements to bhe met by the various areas
making up the COMQunity environment, shall have as its objcctive a joint effort
to attain a satisfactory minimum gquality for all the different areas of the
Comrmunity, particularly s regards aquatic life in the surface waters of the

Community",

The Council has also taken note of the Member States' determination to ensure
that the present quality of the various areas, concidered from the point of
view of all the Community regions, shall not deteriorate; having regard also
t0 the often irreversible or quasi-irreversible nature of certain forms of

pollution.

Finally as regards Community or joint action by the Member States within the
framework of international organizationz, Title IIT of the programme of action

concludes ¢

"it all events, it is in the Commnity's interes to continue the very active
ccoperation it hés entered into with most of the international orgmnizations,
and particularly with the OECD, UNESCO, the Council of BEurope and UNEP, This
cooperation will facilitate thc implementation of joint action within these
organizations, without prejudice to such action as the Cormunity itself may

take within the limits of its powers'.
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III. CONCLUSIONS FROM THE FOREGOING ANALYSIS

It emorges from the foregoing analysis that there ic some neacure of agree-
ment between the Council of Europe's present draft Convention and the Commu~— ;
nity's programme as regards the objectives set and the nature of the méasures
contemplated, Neverthelese, its general economy and institutionzal aépects,
plus the very fact that the object of the Convention is covered by the
Community's programme of action on the environment, inv°1§c a risk that,

if the Convention were to remain s it stands, the action taken at Comm~

nity level might be affected,

Consequently, it is the Commission's view that certain amendments should be
made to the text in order to improve ceriain clauses and enable the Community
to sign this Convention,

Moreover, the Convention should be applied in a manner consistent with the
accorplishment of the Community's objectives and specific actions as regards g
the control of water pollution in general, The Community programme of action

on the environment should accordingly be implemenied in such a way as to

ensure the necessary consistency between the measures applied in the Community

to combat water pollution at the various levels.

A+ Points of agreement ‘
The aims of the Convention (reduction of existing pollution, prevention of any

new forms of water pollution through the fixing of minimum standards and speci?’f

standards) are consistent and even icentical with those of the Cgmhunity. ' |

Is - stated under paragreph B above, both provisgional minimum standards and
quality objectives(similar to the special standards) in respect of water
-pollution must be drawn up at Community level, before the end of the year
in the case of the former and before the end of the programme in that of the
latter = | ‘ |

x On 2} Janvery the Commission laid before the Council a proposal for a
directive on the guality of surface water intended for the abstraction
of drinking water, the provisidns of which coincide with certain provisions |\
of the draft convention as regards the standards applicable to the productior
of meins water for human consumption (Articles 11 and 13 and Amnex IIT)
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Repercussions at Communiigy level

.Te definition, within two differeat institutional frameworks, of the same

type of stondard or quality objective, as well ag the implementation of
‘parallel policies, is bound to prescnt problems of consisteoncy at two lovels,

namely :

at the technical level, becausc there is a great danger that different lists

of parameters and diffecrent threshold values relating to the same subject will
appear in two frameworks. This risk is already a reality in the case of the
provisional minimm stendards for water vhich the Commission must draw up
before the end of 1974; there could confliect with those defined in fmnex I,
Si;nila,rly, the quality objectives for ray water intended for production of ;
drinking water, whish are the subject of a Cormission proposal currently

under discussion in the Council of Ministers, could differ froﬁ the special
standards reforred %o in Article 17 and laid dowr in Mmex’ III +to the Conven—

tiong

at _the political level, where there is an egual risk that the minimum standards,

the special standards (or quality objeoctives) and the administrative measures
designéd to implement frmex II (climination or rcduction of certain pollutant
rélecses)will be spplied without any coordination in %ime and space, both in
the case of international waterwoys gd that of netional waterways fulfilling .
identical or similar functionse

As regerds in’berna'bional waterways within the Comm\mity; consistenéy will be
sough‘s-through the good offices and under the auspices of the Council of
Eur\ope. .

In the present state of affairs however, therc is no coordination in the field
of water pollution between action taken Ty the llember States and the Communities
on the one hand and that taken by the Council of Europe on the other. This
situation is obviously contrary both to the letter and to the spirit of the
“Community programme, which specifically provicded for overall coordination
through the fixing of standards and quality objectives, the laying-down of

common methods for defining these objectives at the appropriate level and

-the joint determination of satisfactory long~term minimum quality requirements.

This situation is therefore likely to impede Cormunity aciion and lead to dis-
tortions of competition which are incompatible with the proper functioning of .
the Common lMarket.

i
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Various solutions to these difficulties can be envicaged :

The nere sbting up of coordination on o technical and practical lewvel of the
work carricd out by the Commitiee of experts responsible for supplementing

anC revising Amnexes I, II and III, Although such coordination is desirable,
it would in itself constitute only a partial solution and would therelfore be
inadequatcs In the first place, it would in no way gnarsntec that the objec-
tives and special standards fixed by the Council of BEurope will comply with

the Comrmnity standards and objectives. Secondly, it would not satisfy the
need for consistency of action in timo and spacc reforred to in Section B2 |

above,

The adoption of a common position requiring Member States not to sign the draft
Convention and t0 re-open negectiations between the Community on the onc hand and

the Council of Burope and its llember States on the other, with the aim of craw-

i

~ ing up a new Convention differing from the one proposcd in that it would nore

3.

effectively ensure coordination and the necessary consistency of action. This
solution might well cncounter substantial difficultics in view of the advanced
stage of the negetiations on the present draft, It would furthermore be contrary
to the spirit of cooperation which must prevail beiween the Communitics and the

Council of Europe.

For these various rcasons and in order to ensurc systematic cooperation with the
Council of Iurope on a subject of common interest, the Commission recommends that
the Community take the following steps, which reflect the progress made within
the Council of liurope end the necd to coordinate this progress with Community-

action :

a) establish the appropriatc contacts with'the Council of FEurope with a view
to the insertion in the Convention of clauses permitting the participation
of the Community as such,as well as of its Member States;

b) define in an internal Community document the procedurcs and means of action
that will ensurc the necessary consistency between the .measures designed to

reduce water pollution throughout the Community.

i
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VI, CONCLUSIONS

The Commission accordingly proposes that the Council should call upon Member
States to reserve their position concerning the Convention until the Commission
has approached the Council of Burope with the view to the amendment of the

draft Convention in cuch a way as to enable the Buropcan Economic Commumity

as such to accede to this Convention side by side with its Member Statess

The amendments that appear to be necegeary for this purpose are set out in

an amex to the communication.

Purthermorc, the Commission conciders, that it is nccessary to define in an
internal Community docunent the procedures and means of action that will ensure
the necessary consistency between the measurcs designed to reduce water pollution

throughout the Community.

This would involve, in particular, the specification and implementation of the
tésks provided for in the programme which relate to the M"joint determination
of satisfactory long-term minimm quality requirements", as stated in the 2nd
part, Title I, Chaptor 3, Section 2, paragreph B, as well as to the actions

mentioned under points 2, 3 and 4 of the samec paragraph B,

Such a document could also specify the marner in wnich certain provisions of

the Convention would be put into effect at Community level.

The Commission will present a proposal on this subject as soon as posgible.
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Ao Auencments to be made to the Arsft Puronean Conveniion on the Protestior

. Addendum I of Council of Furope, 13 March 1974).

of Internationel Vaterways against Pollution (doc. EKP/Hater (74) € -

Pream b]e

First ]rﬁg\ after Ythe Hember States of the Council of Eurcpe' add M"and of
the European Ecenomic Community'.

After the éecond "whereas™" add the following text :

Yhereas the Buropean Economic Community has intitated a programme of action
1‘4 the same field"; |

Fﬁfth paragraph : starting with "convinced" in the second line, replace ‘on
pehalf of the States" by "on behalf of the Contracting Parties".

di"As Tar as the Member States of the EZC and tho EEC itself are concerned,
his paper will be gent by the latter”,

rticle 13

Aid Mg fnr g the Member States of the EEC and the IEREC itself are concerned,

the present article only applies to eventual negotiations between the latter
and the no?—member contractant parties of this Community'.

{
. Article 15
N {

‘Eérst paraQ&gph :

after "any injernationel commission” adl "referred to in Article 14".
. /
Article 2

/Second lin% : replace "Contracting State" by "Contracting Parties",
/ } ' g
© Article 2 //

/

Pera. 1 sedond line : after "the Member States of the Council of Burope" adﬂ
"and of the Furopean Economic Community'.

Paraml first line replace "any Statc" by "aumy Party". {
Arf;rle 25

Ny
?ara. la fi;st line : after "any Member State of the Council of Europe” add

"and of the $uropean Tconomic Commnities".

|
\

i
N
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Second Para., fourth line : delete "of the governments".

o o

Article 30

Thig chould read : "The Contracting Péfties shall acquaint thomselves with

the texts of the agreements through the Segretariat—General of the Council

of Europe......"

Article 31

The second and third lines should read : "any Party signatory to this Convention®:
the last line should read & "each of the signatory and acceding Parties". '
Annex 3

Since a proposal for a directive on surface waters intented for the production‘

of drinking water is currently under discussion in the Council; the Council off
Burope will be informed that amendments may be made to Armex III so as to bring
the two texts into alignment.

Amendments to be made to the draft Resolution on the continuation of the work
relating to the fuiure Buropean Convention on the Protection of International
Waterways ageinst Pollution ‘

Annex 1 - Doc EYP/Water (74) 6 of the Council of Furope ~ 13/3/74 s

Sixth parasgTaph : starting with "whereas it is desirable" fourth line : after
"the Member States of the Council of Europe" add "and of the Buropean Economic

Community".

1. This should read : "a committee of technical experts appointed by the
governments of the Member States and by the European Economic Community
shall be set up. The task of this committee shall be :

(1) second line : after "of the lember States" add “and of the European Eﬂ@nﬂmiﬁ’
Community". " ’

(ii) second line : after "of the Member States" add "and of the Buropean Dconomic

Community''.

This should read : "a committee of technical experts appointed by the governmen-is
of the Member States and by the European Economic Community shall be set up. The

tack of this committee shall, be ¢



ENV/69/74-E ) 2~
Orig. ¥

-3 -
(i) after "of the Member States" add "and of the Europecan Economic Community"
(ii) second line : after "of the Memtsr States" add "end of the European

Economic Community!

Ce. Declaration bj the Community and by its Member States in the final act of the

nezotiations, -

On the model of the arrangements concluded at the diplomatic comferencs on the
Convention on the Prevention of Marine Pollution from hand-based sources, the
following text should be inserted in the final fAct of the negotiations on the
Fmropean Convention on the Protection of International Waterways against Pollu-
tion. With regard to ‘the signature or accession of the European Economic Commu-
nity, the Contracting Parties have taken note of the fact that within the Buro-
pean Economic Community the powers necessary for the implementation of the Eurcs
pean Convention on the Protection of International Waterways against Pollution

may lie, as the case may be, either with the Member States or with the said Comm -
nity, which shall itself decide on the allocation of those powers in accordance |

with its internal procedures".








