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intreductien

1.

The successful exploitat/on of the energy resources of the Republics
of the former Soviet Union and the Central and Eastern European
oountries fs vitally Important to thelr ongoling efforts to rebulld
thelr economlies and would also contribute to a more stable political
environment. Product/ion and/or consumption of o/l and gas in these
countries has fallen dramatically. They have been engaged in
difficult discussions about pricing and transit arrangements. Some
of these countries are also discussing how much access foreign
investors should be &allowed to thelr raw materials, and the outcome
of that debate Is difficult to predict. Internati/onally guaranteed
rules wouid therefore be a way of convincing economic operators In
the OECD countries of the need to help [n renewing and developing
Infrastructures for the whole energy cycle. Clear standards of
conduct should aiso help to Iimit potential conflict and (mprove the
security of energy supply to the Community.

It should be underlined that from a political point of view the
successful conclusion of the Basic Agreement and subsequent!y of an
agreement on the national treatment [n the pre~investment phase,
would play a major role Iin the relat/ons between the Community and
the CIS.

At the same time such a development woul/d favourably Influence the
political refations between the CIS republics themselves and with
the PECO's. The latter are, at present, Importing nearly the

total ity of thelr energy supplies from some of the CI/S republics and
notably Russl/a.

In the Iight of these consl/derations and at the prompting of the
European Community, the European Energy Charter was adopted on

17 December 1991. It now has 50 signatories, Including the European
Community, all the other OECD countries (except New Zealand), the
countries of Central and Eastern Europe and the Republics of the
former USSR (except Turkmenistan)}.

The signatories have begun to negot/ate an Internat/onal convention,
known as the Basic Agreement, designed to ensure the mandatory
Implementation of the poliltical principles set out In the Charter.

Progress of the Basic Agreement negot/ations

3.

Negotiations on the Basic Agreement have been going on for two years
and are now entering the filnal stage.

Negot/ation takes place during the plenary sessions of the
Conference, which are held at regular I[(ntervals (roughly every six
weeks) and are hosted and funded by the Commission. The last
meeting was held from 6 to 8 October 1993 and the next Is scheduled
for 14 to 18 December. The technlcal aspects of the Baslc Agreement
are dilscussed at expert level In working parties meet/ng in paralle/l
with the Conference. The Community’'s position [s prepared [(n an ad
hoc working party set up by the Commlttee of Permanent
Representatives and In on-the-spot coordination sessions.
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The Community’'s aims in the negotiations.

4.

Since the beginning of the negot/ations the Community has pursued
the following objectives:

to set the highest possible levels of protection for [nvestors;

- to maximise access to Investments;
- to /ay down strict provisions governing freedom of transit;

- to reaffirm the traditional position of the Community in favour of
opening up access to trade in energy materfals and products as set
out In the exi/sting trade and cooperat/on agreements and In line
with the partnership and cooperation agreements currently being
negot/ated;

- to ensure that the other parties to the negoti/at/ons demonstrate
the same openness [In respect of trade and [nvestment.

Speciflc Issues related to the s/tuat/on In Russ/a

5.

At the negotiating sessfon of 6 to 8 October 1993 [n Brussels the
Russ/an delegation reaffirmed [(ts attachment to the principle of
nat/onal treatment for [nvestments, but requested a three-year
period of adjustment after the signature of the Basic Agreement [n
order to frame the legisiation needed for the orderiy Implementation
of the market economy system and, where necessary, to prepare a |/st
of exceptions to that principle In the I/ght of the leg/siation
adopted.

Outi/ine of a Communi/ty response to the difficulti/es menti/ioned by Russ/a

6.

The conclusion reached In discussions at Community expert leve! was
that a two-stage approach enshrined /In the treaty to be concluded
might overcome the problems encountered by Russia, while protecting
the leg/timate Interests of Community Industry and [nvestors.

The flrst stage would entall the conclusion of a Basic Agreement
contalning all the elements agreed as at the date of si/gnature,
fncluding principies on trade, transit, access to /nternational
arbitration and natl/onal treatment for Investments. The alim of the
negot/ations would be to conclude a flnal agreement on all
outstanding [ssues, except for the detalled procedures for
implement Ing nat/ional treatment during the pre-investment stage. On
this particuiar Issue the most-favoured nation (MFN) principle would
apply for a perliod not exceedi/ng three years.

The second stage of negot/ations, to be carried out during that
three-year perifod, would be almed at full [mplementation of national
treatment to the pre-investment stage. A sultable procedure for
negoti/ating the content of clauses setting out exceptions to that
principle and deciding on the full iImplementation of the Basic
Agreement would have to be agreed.



The Russian delegation welcomed this Idea. It undertook to study
the (mplications and give its opfinion at the next meeting. This
sefution also found favour with the other countries of Eastern
Europe and most of the Western countries. Only the United States
and Japan have reserved thelr position at this juncture.

The approach suggested by the Community assumes that an acceptable
balance between rights and obligations can be achl/eved as early as
the first stage, even though this would mean a /ess ambi/tious
agreement, at least Init/ally. As far as the countries of the CIS
are concerned, thls approach presupposes that the malin Incentive to
implement the principle of natlional! treatment prior to /nvestment
will be the reallzation by these countries that [t Is in their
interest to do so, rather than the hypothetical threat of reprisals
If they do not.

The approach also takes the following points Into account:

- The general |Issue of access to natural resources /s an extremely
sensitive one In the countries of the CIS. This Is unilikely to
change, whatever the economic phllosophy adopted. An agreement
which (s over-ambi/tious In this area would encounter ratification
problems. The West has s/ml/lar concerns; [ndeed, some member
countries of the OECD are also unwilling to grant unrestricted
access to foreign Investors [n the energy sector.

— The undertakings written Into the draft partnership and
cooperation agreement with Russl/a as It stands are that the MFN
principlie should apply, moving on to nati/onal treatment at the
pre-investment stage and MFN or nat/onal treatment, whichever [Is
the better, I/n the post-investment stage.

- Russl/a has requested that the provisions of GATT should be
Incorporated In the Basic Agreement. The Community should
therefore take steps to ensure that its response to this request
Is consistent with the partnership agreement with Russia, which Is
stilt belng negotiated, and with the posi/tion that the Community
takes /n the discussions on the possible accession of other
countries (e.g. China) to GATT.

- Despl/te years of discuss/ons, the OECD countrles have not yet
managed to convert the nat/onal treatment Instrument [nto a
binding agreement. It would be [(nadvisable to risk the success of
the Charter negotlati/on process over the single /issue of access to
fnvestment .

- Provisions more favourable to Investors, which might be [ncluded
in bflateral treatl/es concluded by the Member States or the
Community, would contfnue to take precedence over the provisions
of the Bas/c Agreement.

- In some Member States economi/c operators consider that provisions
In the Basic Agreement to protect existing Investments are
intrinsicalily useful.



It follows that the first stage of the Baslic Agreement must be
structured as follows:

The countries of the CIS would accept:

a transitional period of clearly defined scope and duration for
the provisions on the protection of Investments plus articles on
expropriation, compensation, transfer of payments, subrogation,
taxat/on and sett!ement of disputes;

- natfonal treatment in the post-investment phase;

- the EC pos/tion on coal, uranium (see point 11d) and the Community
exception clause (known as the REIO clause - see point 1la). This
tast point will have to be examined with the Un/ted States and
Japan once the final proposal on iInvestments has been drawn up;

- no less than MFN treatment for [nvestors In the pre-investment
stage and acceptance of the principle of national treatment not
fater than three years following the signing of the Basic
Agreement . :

In return, the CIS countries should see an iIncrease (n investments
made In the energy sector by the Industries of the OECD countrles.

Where trade s concerned, the Communi{ty should take steps to ensure
that Its response to the Russian request for GATT treatment [s
consistent with the position adopted during the negotiation of the
partnership agreement and In the GATT access/on negotl/ati/ons.

The Baslic Agreement would be formally concluded and rati/fied In this
first stage. The same procedure will apply to phase 2.

in view of the broadly favourable reaction to this Community
approach, the US delegation put forward the /{dea of adding a
‘positive Iist’ which would enable any Contracting Parties who so
wished to accept national treatment [n certaln spec/fied sectors
even before the beginning of the second stage.

This positive list could take the form of an annex specifying the
economic activities In the energy sector. Contracting Parties
prepared to offer national treatment in the pre-investment phase,
for particular activities, would Inform the Secretar/at. Those
having accepted this obl/i/gation would automati/cally grant each other
nati/onal treatment in thi/s area. The pos/itive [ist could continue
to apply until the necessary procedures for [mplement/ng the second
stage had been completed.

This Is an Interesting option which could be chosen provided that /It
does not delay the conclusion of the Basic Agreement., The /st
could, for example, be establi/shed after signature of the Basic
Agreement.
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~> -Qther-outstand/ng problems

10. Some other difficulties were Identified In Commission staff working

paper SEC(93) 1313 of 27 August 1993.

They relate to the scope of the Basic Agreement (/.e. whether or not
equipment and services are to be Included), the applicablility of the
rules of transit to the cont/nental shelf, temporary suspensi/on of
access to convertible currencies and exceptions to nat/onal
treatment for [nvestments.

Suggestions to resolve these difficulties are put forward In
points 11 and 12 below.

Problems concerning Commmunity Integration

171.

As far as the Community, In particular, Is concerned, the observance
of certaln key principles still has to be established. The main
ones are non-extension of Community treatment to thl/rd countries,
the principie of disconnection, preservation of the autcnomy of the
Community's legal system and protection of specific aspects arlsing
from the ECSC and Euratom Treaties.

a.The REIOQ (Reglonal Economic Integration Organization) clause

The Community has proposed that a clause protecting the acquls
comunautalre and any developments thereof from being extended to
the other Contracting Parties should be Inserted In the I/st of
general exceptions to the rules of the Bas/c Agreement.

Any extension to all the other Contracting Parties of the
Community's own rules on freedom of establ/shment and provision of
services would be tantamount to bringing them into the Communi/ty
Integration process. This would be unprecedented, with the
exception of the European Economic Area Treaty and the Europe
Agreements with the countries of Central and Eastern Europe which
are part of the moves towards European Integration.

. The REIO clause therefore also alms to cover the preferential
agreements concliuded by the Community In these areas and, more
especlally, the EEA or Europe agreements. It may be of [nterest
to the CIS or other free trade areas yet to be established.

The United States and Japan are resolutely opposed to the proposed
clause, as presently worded, but they are alone [n this.

To accommodate some of theilr concerns about the scope of the REIO
clause (and presumably also about the creation of other REIQOs) the
Community could propose a clarification of the clause, explaining
that:

- the purpose /s not to erect new barriers to trade or
Investment ;



- and that I/t Is a question of protecting Community Integration
which contributes towards the development of trade and
Investment and, through agreements concluded by the Community
with third countries, enables the l/atter to participate /n a
European Integration process.

With regard to trade, provisions on the subject already exist
within GATT and also apply to the Basic Agreement.

b. Dilsconnection clause

In order to dfspel any ambigulty about the primacy of Commun/ty
law, the Community proposed the incluslon, among the general
exceptions to the Agreement, of the followlng clause separating
the Internal functioning of the Community from its external
obligations under the Basl/c Agreement:

“In thelr mutual relations, Contracting Parties which are Members
of the European Communities shall! apply Community rules and shatl
not therefore apply the rules arising from this Agreement except
insofar as there Is no Community rute governing the particular
subject concerned”.

At the moment this clause appears In a ministerfal declaration.
It ought to be Included In the actual text of the Basi/c Agreement.

c. The exclusion of ‘'forum shopping’

The draft Basi/c Agreement does not, In principle, rulfe out the
possibility of an Investor [In dispute with a contracting party
bringing the matter to Internati/onal arbitrat/on after having
exhausted all possibllities of appeal before the defendant’s
nati/onal courts.

In the case of the Community this comprehensive right runs counter
to the gulding principlies of the precedence of Community Ilaw and
the autonomy of its legal system, which are clearly spelled out by
the Court in its rulings 1/91 and 2/9171.

The Community has therefore asked to be Included among those
Contracting Parties which do not uncond/tionally accept ‘'re-
submission’.

This position could be substant/ated as follows:

“"The Treat/es establishing the European Community have created an
autonomous legal order In which the Court of Justice excluslively
ensures that, In the Interpretation and application of these
Treatl/es, the law /s observed”.



-..d.- Exceptions for the ECSC and Euratom

These are [ntended to cover two types of situation resulting from
specl/flc features of the ECSC and Euratom Treat/es which are not
contested In GATT, In order to rulfe out the possibility of
Contracting Parties which are not yet members of GAIT callling
these s/tuati/ons Into question under the terms of the Basic
Agreement . :

in the case of the ECSC this refers to measures to enable
Community coal to be produced and sold In accordance with
Community rules relating to the restructuring of the coal
Industry.

In the case of Euratom It means leaving I[ntact the role of the
Euratom Supply Agency and, In particular, Its acknowledged right
to determine the geographical orilgin of materlials purchased
outs/de the Community.

In both cases the Community should ensure that the conclusion of
the Agreement does not affect the existing practices under the two
abovement foned Treaties. These practices could be listed in an
appropriate annex. Other Contracting Part/es could also add thelr
own traditional exceptions to that annex.

Wider [ssues
12. The other outstanding problems In the negotiations are as follows:
a.Definltions

Some definitions are very comprehensi/ve and have to be brought
Into Ilne with the partnership agreement belng negot/ated with
Russia (on economic activity (n the energy sector) or simply
deflned more clearly so as to avold [ntroducing |iberalization
which may not be reciprocated, (n particular the definition of
beneficlary companies and the control thereof.

For the Community the benefits of Community treatment (’'natl/onal
treatment ') under Articlie 58 of the EEC Treaty apply only to
companies or firms which are formed In accordance with the law of
a Member State and have thelr regl/stered office, central
administration or principal place of business within the
Community, or have an effective and continuous !//nk with the
economy of a Member State.

b.Territorlal scope

The territory covered by the Basic Agreement |s the subject of
much discussion; Norway wants the conti/nental shelf to be
excluded. The scope of the Agreement would be defined Instead by
reference to the territory under the sovereignty of a Contracting
Party and, In accordance with the law of the sea, to the sea, the
sea-bed and the subsol/l over which that Contracting Party
exerclses soverelign rights.
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c.Trans!t

The definftion of transit in this articlie /s a source of ambiguity
as It duplicates Article V of GATT. This definition should
therefore be deleted.

d.Free movement of capltal

This form of |iberallzatlion, even though It I|s sectoral and relles
on the application of natfonal treatment for access to sources of
credit and the freedom to transfer payments related to
{nvestments, must /eave Intact the relevant safeguard clauses
which the Community |s allowed to appl!y under the Treaty on
European Union (Articles 109h, 109/ and 73f to protect the future
EMS).

e.Exceptions to nat/onal treatment for Investors

A broad definition of the coverage provided by the Basi/c Agreement
and the ex/stence of recliprocity clauses [n some Community
directives (on publfc procurement and banklng, for exampl/e) might
necesslitate the Inclusion of Community exceptions to natl/onai
treatment In the pre-establi/shment phase.

Relat/onship with other agreements

13.

As stated above, the horlzontal nature of the provisions In the
Basic Agreement [nevitably gives rise to overlapping with similar
provisions In other multilateral or bilateral agreements belng
negoti/ated (e.g. Uruguay Round — GATT membership - partnership and
cooperation agreements - Euratom nuclear cooperation). [t Is
Important to ensure, as the negot/at/ons progress, that full
compatibility Is malntalned between the respective provisions
covering a particular area, and that the clause which is most
favourable to the [nvestor/operator applies [In every case.

Future timetabl/e of the negot/at/ons

14.

The next plenary session of the Conference |s scheduled for the 14
to 18 December 1993. Thils session Is Ifkely to be decisive [n terms
of concluding the Basic Agreement, /f the Ilnes of thinking set out
at the beginning of October can be confirmed as a basis for
discussion which Is both acceptable to the malin plavers In the
negotiations and credible to Industriallsts/investors.

Informal! bllateral contacts between the Community, the Un/ted States
and Russia are due to take place In November. These could
contribute to a frultful! outcome to the Conference /n December.

By outl!ining a possible comprom/se the Community has regalined the
initiative In these negotl/ations. It would be most valuable if It
coulid hold on to that [nitiative. Hence, the Community institutions
must make very plain thelr approval of and support for the
individuai components of the proposed compromfse.
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Conclusion

15. The Commission therefore proposes that the Community should reaffirm
Its desire to conclude the Basic Agreement as soon as possible.

To that end the Counci! should formally endorse the two-stage
approach described In points 9 to 11 of this paper and, In
accordance with the procedures lald down In the negot/at/ng
directives which |t adopted, should [(nstruct the Preslidency and the
Commission to prepare the necessary draft texts. These texts should
be exam/ined and approved [n the ad hoc Working Party on the Charter
set up by the Committee of Permanent Representat/ives.

In this way the Community could continue to negot/ate the Basic
Agreement on the basls set out at the beginning of October 1993 and
arrive at the text of a substant/al treaty which sati/sfles the
following criterla:

it should form a balanced set of mandatory provisions on trade and
Investment ;

- It should contain the except/on clauses which the Communl/ty needs
(as described in point 11);

- It should Include transitional measures which are of clearly
deflned durati/on and scope;

- It should ensure that, at the end of the initi/al three-year
period, the principle of nati/onal treatment In the pre-/nvestment
phase Is actually put Into practlice;

- It should enable that principle to be Implemented, on a voluntary
basfs, as from the signature of the Agreement.

in order to prepare the December plenary conference, the Councl!
should confirm the mandate gi/ven to the Pres/dency and the
Commission to make the necessary contacts on behalf of the
Community.

An assessment of the outcome of the December 1993 plenary conference
will be drawn up for the Community Inst/tutions. They wlil be
Invited to express an opinion In principle on the acceptabl! ity of
the draft Bas/c Agreement which will be produced by that plenary
session.

The Commission will then put the necessary procedures /n hand to
enable the draft Treaty to be concluded by the Community.
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