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Abstract
Thisessay arguesthat the Constitution containsanumber of useful and innovative recommendations. Although anumber
of practical challengesinimplementing therecommendationscan bepredicted, theirimplementationwil | leavethe EU amore
ableand coherent actor ontheinternational stage. The passage of the Constitution through thevariousnational referendais
not seenasasignificant factor sinceanumber of aspectsareal ready beingimplemented by i ntergovernmental agreementand
thisdeterminationwill inall likelihood continueinto other areasof external relations. Finally, theessay concludesby cautioning
that greater effortsarerequired tocommuni catetoglobal partners, notably the United States, what typeof actor the EU wishes
tobecome, should all of the reformsdiscussed below beimplemented. Thereisaneed tolink strategy, institutional reform

or innovation, with clearer public diplomacy.

The draft treaty establishing a Constitution for Europe
contains a number of innovations which carry the
potential to fundamentally changetheway inwhich EU
external relations operate.r 1t may be helpful to recap
briefly why the need for fundamental change in EU
external relations was felt to be necessary — aside from
thestated purposeof preparing the Europeaninstitutions
for enlargement to twenty-five. The Convention mem-
bersfound early agreement that it was* important for the
EU to be astrong, effective and efficient player on the
international scene’ . Many alsobelievedthattheUnion's
performance in external relations ‘fell short of expec-
tations, especially when considering its economic and
financial weight’.? This reflected the common adage
that the EU is an economic giant and political pygmy
and, asGeorgeRobertson, thenNATO Secretary-General,
put it, the Union is a flabby giant.® The Convention
deliberations were also influenced by wider political
considerations such as the ‘impression of living in a
unipolar worldwherethe U.S. setsthetone’ . Thelatter
point signified that the Convention was also implicitly
about what type of international actor the EU wishesto
be and what relations it envisages with its key inter-
national partners.

Theargumentspresented bel ow do not underestimate
the significance of EU enlargement, but enlargement is
seenasacatal yst rather thanacauseof changeinthefields
discussed. For instance, theinitial inadequaciesof theEU
in addressing the successive shocks emanating from the
Western Balkansin the 1990s set the backdrop for many
of the debates in the Convention’s working group on
defence. The appearance of the European Security and
Defence Palicy (ESDP) at the end of 1998, following an
Anglo-French initiative, signalled not only the EU’s
growing awareness of the importance of being able to
fulfil a variety of peacekeeping roles (known as the
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‘ Petersherg tasks'), but al so theimportance of being able
to act more autonomoudly in the face of apparently
declining interest in Europe from across the Atlantic.

A broad and partially overlapping set of issueswas
also faced by the working group on external action
whose chief concern related to the often incoherent
image—and sometimesevenincoherent policies—of the
Union in its external relations. Thiswasin part a con-
tinuation of traditional intergovernmental and commu-
nautaire themesin EU external relations; more impor-
tantly it marked recognition that many of the challenges
facing the Union (terrorism, global poverty, access to
energy resources, effortsto curtail the spread of weapons
of mass destruction, post-crisis reconstruction and so
forth) demand more effective inter-pillar coordination
and leadership. These factors put the burden of reform
principally upon the Union’s Common Foreign and
Security Policy (CFSP) but alsouponeffortstostrengthen
the consistency of external relations as a whole.

Innovation or Evolution?

The main innovations to be considered below are the
introduction of the post of Union Minister for Foreign
AffairsandtheEuropean External ActionService(EEAS)
which assiststhe Minister. The Constitution also intro-
duces a number of different forms of flexibility or
cooperation, notably in the Common Security and
Defence(CSDP) area. Theintroduction by the European
Council of the' Solidarity Clause’ intheevent of terrorist
attacks (shortly after the Madrid bombings), or the
launch of the European Defence Agency, reminds us
that some aspects of the Constitution can proceed by
intergovernmental agreement.®> There are, however,
limitations since some changes, such as those relating
to voting, are dependent upon the adoption of the
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Constitution. Objections on palitical grounds can also
be predicted if parts of the Constitution are adopted by
salami tactics, regardless of the outcome of the various
referendain the Member States.
Afirstglanceat the Constitution showsthat, sensibly,
external relations are now mainly grouped under anew
TitleV (The Union’s External Action).® Thisservesto
remind the reader of the importance of consistency
across the al aspects of the Union’s external relations
(development, humanitarian aid, commercial policy,
restrictive measures, agreement with international
organisations and third
parties and the common
foreign and security
policy). It is, however,

In spite of the reorganization of the

for responsihilities falling to it in external relations and
for coordinating other aspects of the Union’s external
action’.® The use of the word ‘conduct’ in the CFSP
context and the words ‘responsible for' and ‘coordi-
nating’ inthe Commission context signify adifferencein
the respective roles of the Union Foreign Minister. In
effect, the Minister's role reflects the current respon-
sibilities of the CFSP High Representative and the
Commissioner for External Relations. It isclear that the
most difficult adjustmentsin the Minister’s double role
will have to be made on the Commission side, which
operatesasacollege. Oneof
the immediate issues is to
reach a determination over
who or what isto be coordi-

interesting to note in pas- eX|St|ng treaties and the introduction nated (at a minimum the

sing that the Union’s rela-
tionswithitsneighbouring
countries, which aim to
‘establish an area of pros-
perity and good neighbour-
liness', areaddressed separately.” Thisisagainsensible,
sinceit clearly communicates the ideathat the Union’'s
neighbours enjoy a ‘ specia relationship’ which opens
up the possibility of 'reciprocal rights and obligations
aswell asjoint activities.

In spite of the reorgani zation of the existing treaties
and the introduction of new material, the fact that the
pillarsremain cannot be disguised. CFSPremains quite
distinct from the communautaire aspects of decision-
making in external relations. Y et it would be simplistic
to dismissthe Constitution asarepackaging exercise or
to maintain that the pillar structure is completely un-
touched. Whilst some aspects of external relations are
evolutionary, notably thosethat haveprovenhistorically
resistant or sensitive to change, others are innovative,
such asthe emergence of aUnion Minister for Foreign
Affairs or an European External Action Service. The
challenge is therefore to find ways in which the
evolutionary aspects can accommodate innovation.

TheUnion Minister for Foreign Affairs—
A ResponsetoKissinger ?

Nolessthat threedesignsfor what becamethe position of
UnionMinister for Foreign Affairswereonthetableat the
commencement of the Convention and, unsurprisingly,
debate focused on this proposal .2 Although the survival
of the nomenclature ‘minister’ is somewhat surprising,
the position that resulted from the Convention debates
has the potentia to be extremely influential — he will
undoubtedly be the main ‘telephone number’ to phone
when, alongthelinesof Kissinger’ sapocryphal question,
you wish to speak to Europe from outside.

According to the Constitution the EU Foreign
Minister shal ‘ conduct’ theUnion’ sCFSP (andhencethe
Common Security and Defence Policy as well). The
Union Foreign Minister shall aso ‘preside over’ the
Foreign Affairs Council (see below). In hisCommission
persona, he shall be‘ responsiblewithin the Commission
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of new material, the fact that the

pillars remain cannot be disguised.

current RELEX DGandata
maximumtheexternal rela:
tionsaspectsof trade, deve-
lopment, enlargement as
well as the EuropeAid Co-
operation Officeand Humanitarian Aid Office (ECHO)).
Inevitably the ‘double-hatted’ nature of the office risks
raising suspicions about whether thisisfundamentally a
Council person in the Commission, or vice versa.

Theextensivenatureof theUnionForeignMinister's
duties, which also include representational duties (in
the CFSP context), conducting political dialogue,
consultation with the European Parliament, the super-
vision of a ‘start-up’ fund for urgent initiatives in the
CFSParea, andtheorgani zation of coordinationamongst
the Member States in international organisations, has
given rise to doubts about overload.’® Although this
remains a concern that cannot be lightly dismissed, the
burden depends in part upon the type and extent of
assistance that the EEAS can give, as well as upon the
personality of the Minister himself. The agreement that
the first Union Foreign Minister should be the current
High Representative for CFSP, Javier Solana, who
commands widespread respect throughout the Union
and beyond, has helped reassure sceptics that the post
is (at least initially) in capable hands.™

Solana’ spersonal charm and tact will berequiredto
establish good working rel ationswith anumber of other
personalitieswhowill assumesignificant external action
responsibilities. This will apply in particular to the
Commission, oncethe division of the external relations
mandates and the respective nationalities and
personalities behind them becomes clearer. It will also
apply to the European Council President who shall ‘at
hisor her level and in that capacity ensure the external
representation of the Union on issues concerning the
common foreign and security policy, without prejudice
tothepowersof theUnionMinister for Foreign Affairs .22
Bearing in mind that the Union Foreign Minister ‘ shall
represent the Union' for CFSP-related matters, the
distinctionbetweentherepresentational rolesrestsupon
aclear understanding of level and capacity.”® It hasto
be questioned though whether this distinction will
always be so apparent in practice.
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...andthe'Ministry’

Thepresenceof a‘minister’ inthe Constitution leadsto
thenatural assumptionthat therewill beaquasi-ministry.
The'ministry’ existsintheform of theEuropean External
Action Service(EEAS) which*shall work incooperation
with the diplomatic services of the Member States and
shall compriseofficia sfromtherelevant departmentsof
the General Secretariat of the Council and of the
Commission as well as staff seconded from national
diplomaticservicesof theMember States' . Theprecise
organisation and functioning of the EEA Sremainsto be
determined (by a European decision of the Council)
and, until such time, anumber of issues stand out. The
EEAS assists the Union Foreign Minister but, beyond
that, theplaceof theService

in the institutional com-

upheavals involved and the inevitable turf battles over
priorities within external relations. The emergence of
suchaservicecould poseitsownformidablecoordination
problems and it is unclear what the reaction of the
Member States(notably thelarger ones) totheemergence
of such a service might be.

Legal Personality

A further development of relevance to the above
discussion isthe effect of the assumption by the Union
of legal personality.t® Under the Constitutionthiswould
permit the Unionto ‘ conclude an agreement with oneor
more third countries or international organisations' as
well asassociation agreements.’” Innon-CFSPareasthe

Commission will submit a

recommendation to the

position of EU’s external 1 N€ @ssumption by the Union of legal o ncil, which shail adopt

action institutionsremains
vague. The reference to
‘relevant departments’ of
the General Secretariat of
the Council presumably
refersto DG-E, but dso to
the Policy Planning and
Early Warning Unit (the
Policy Unit) which reports
directly tothe High Repre-
sentative for CFSP. Be-
yond this it is unclear how, or whether, the crisis
management aspects (such asthe EU Military Staff, the
Police Unit or Civcom) relate to the EEAS.

The main institutional struggles are likely to be
manifest ontheCommissionsidesinceitisfar fromclear
what constitutes ‘relevant’ departments. Until further
guidelines are issued it is only possible to sketch
minimalist and maximal versions of the EEAS. At the
low end of the spectrum the EEAS could comprise a
limited number of units from the Council Secretariat,
DG RELEX and the current External Service. The
possible benefit of a modest EEAS may be primarily
internal sincetheCommissionisstill adjustingtoreforms
madein November 2000 and further dramatic upheaval
couldthereforebecounterproductive. However,amodest
reorganization, if accompanied by extended demands
upon the new service, may lead to concerns that the
‘foreign policy’ generalists areill-equipped to address
the often techni cal and detailed aspects of devel opment
policy or humanitarian aid which has been the primary
focus of Community external relations.’®

Thehigher end of thespectrumisfar moreambitious
sinceit would incorporateall of theforeign policy units
from the Council Secretariat, all of the External Action
DGs from the Community, the Union Delegations as
well asEuropeAidand ECHO. Again, thereareprosand
consto suchascenario. Theadvantageswould lieinthe
size of the EEAS and the possibility for specialization
withintheservice, thusobviating fearsof marginalization
for one of more aspects of external policy. The dis-
advantages would lie in the considerable institutional
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personality would also open up
the possibility of the current
External Service of the Commission
becoming a fully-fledged

corps diplomatique of the Union.

aEuropean decisionautho-
rizing the opening of nego-
tiations. The Council may
address directives to the
negotiator or designate a
special committee (suchas
theArticle 133 Committee
for agreementsin the com-
mon commercia policy)
and shall adopt aEuropean
decision authorising the
signing of an agreement. Prior to adopting a European
decision the Council must obtain the consent of the
European Parliament for anumber of agreements (such
as those with important budgetary implications, those
addressing aspecificinstitutional framework orinthose
cases where the fields are covered by the ordinary
legislative process).

The procedures for drawing up international agree-
ments remain broadly the same in the non-CFSP areas,
but with enhanced powersfor the European Parliament.
When the envisaged agreement relates ‘ exclusively or
principaly’ to CFSP, theUnionForeign Minister submits
recommendations to the Council.*®® Aside from again
distinguishing between the ‘pillars’, the arrangements
for reaching international agreements invest consider-
ablepowersintheUnionForeignMinister. Thechallenge
will clearly bein distinguishing what falls‘ principally’
inthe CFSP area.

The assumption by the Union of legal personality
wouldalsoopenupthepossibility of thecurrent External
Service of the Commission becoming a fully-fledged
corps diplomatique of the Union. The Community’s
128 delegations would no longer be confined to
Community external relations, but be fully competent
(subject to addressing theissuesrai sed aboveregarding
staffing) to address the full range of Union external
relations. Thiswould be especially welcomesince, with
the involvement of seconded national diplomats, it
would offer those EU Member States with smaller
diplomatic services a significant multiplier effect in
their representation (albeit under the EU rubric, but one
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that may be preferable to reliance upon a larger EU
Member State) and enhance the ability to identify
common (European) interests between the Member
States. It woul d also bewel come on the groundsthat the
current communautaire-intergovernmental divisions
within EU external relations have becomeincreasingly
artificial with, as discussed above, many issues
demanding a cross-pillar approach.®

Finally, the assumption by the Union of legal
personality will exacerbate the problem of how the EU
representsitselfinavariety of international organisations
(either in 25+1 format or, very occasionaly, asthe EU
itself). This will be of particular significance in the
context of the ongoing debates about how to restructure
the UN Security Council and other UN-related bodies.

Of Democr atic Deficits...

One of the consistent complaints regarding CFSP has
beenthelack of democratic scrutiny andthuslegitimacy.
The European Parliament has traditionally played a
rather marginal role in CFSP and its more recent crisis
management aspects. It hasbecomeincreasingly difficult
for the Parliament (let a one citizens) to gain accessto
information inthe more sensitive CFSP areas. Under an
interinstitutional agreement of November 2002 the
President of the European Parliament andthechair of the
Foreign Affairs Committeeareentitled to request infor-
mation from the Presidency or the High Represen-
tative.?® Moregenerally, the question of legitimacy has
assumed growing prominence both in general terms
relatedtothe EU asawhol e, and morespecifically inthe
CFSP context. Theexpansion of the EU’ sactivitiesinto
a variety of crisis management roles has also led to
demands for improved Parliamentary participation
(without wishing to be melodramatic, few things are
more serious than potentially being asked to lay down
your lifefor an EU mission).

Broadly speakingthe European Parliament’ spowers
vis-&vis CFSP have not
changed significantly
sincetheMaastrichttreaty,
with the exception of the

In spite of the presence of

of agreeing on CFSP expenditureisthrough atrialogue
procedure, involving the Parliament, the Commission
andtheCouncil. TheParliament’ sroleinthisspherehas
al so been strengthened inthose circumstanceswhen the
CFSP budget has proven insufficient (especialy in
2003 withtheassumption by the Union of responsibility
foravariety of different crisismanagement operations).
In this case the Council and the Commission must find
asolution with Parliament’ sapproval. Inasimilar vein
the increasing emphasis on civilian aspects of crisis
management has given the Parliament another form of
budgetary oversight.

The European Parliament’s relations with ESDP
remain problematic, in part since they are not the only
‘Parliament’ involved (the Assembly of the Western
European Union, whichiscomposed of national parlia-
mentarians, isalso activeinthisarea) but also dueto the
restricted access to information in this area. The WEU
Assembly proposed to link their founding treaty, the
1954 Modified BrusselsTreaty, tothe European Consti-
tution by means of a protocol, and then to establish a
forum consisting of the Conference of European Affairs
Committees(COSAC) andthe WEU Assembly. Although
thedetail sof thisdebate are beyond thelimited confines
of thispiece, it neverthel essrai sed theimportant linkage
between the national and European levels that are
necessary for effective oversight in thisarea. It isalso
worth noting that the WEU Assembly claimsto be ‘the
only interParliamentary body that effectively monitors
ESDP, with 50 years of established experience ... the
control of the European Parliament is not sufficient
sinceitislimitedtoanexchangeof information between
the EU institutions rather than proper scrutiny and
national Parliaments will remain outside the ESDP
decision-making process'.?®

In spite of the presence of Parliamentary scrutiny as
anitem onthe Convention’ sagenda, the actual changes
that wereintroducedintothe Congtitutionwererel atively
modest. The European Parliament shall ‘be regularly
consulted’ on the main
aspects and basic choices
of CFSP and ESDP and
‘shall be kept informed of

budgetary stipulations. Par“amentary scrutlny as an item on how it evolves' .?* The

The European Parliament
has often been critical of
the consultation rights

the Convention’s agenda, the actual

Union Foreign Minister
shall also consult and
inform the European Par-

they have with the Presi- changes that were introduced into the liament and Special Repre-

dency and the Council,
especialy the latter when
they submit their annual
report on CFSP (the last report in October 2003 was
dismissed as a ‘book-keeping exercise’).? Relations
between the High Representative for CFSP and the
Commissioner for External Relationsseemmorepositive
sinceboth appear regularly either beforethe Parliament
or the Foreign Affairs Committee (AFET).
TheEuropean Parliament’ smainleverageover CFSP
has traditionally been through the budget, or more
specifically the operational expenditure.?? The process
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Constitution were relatively modest.

sentatives may also be
involved in briefing the
Parliament.® The Parlia-
ment also has the right to ask questions of the Council
and theMinister and to makerecommendationsto them.

The Commission as a whole, which includes the
Union Foreign Minister as a Vice-President of the
Commission, is ‘responsible’ to the European Parlia-
ment.?® The Parliament may censure the Commission
and, if themotioniscarried, the Commissionisobliged
toresign asabody. It isreasonableto anticipate that the
European Parliament will usethisstipulation to empha-
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sisethe Commission’ saccountability to the Parliament
and, as part of the college, that of the Union Foreign
Minister. Although it is difficult to foresee dramatic
problems at this point in time, especialy with the
minister's post in Solana's hands, it is easier to see
potential for friction on budgetary matters. Under the
Constitution, provision is made for ‘rapid access to
appropriationsin the Union budget for urgent financing
of initiatives' inthe CFSPframework. # Inthiscontext
the European Parliament shall be consulted — it cannot,
in other words, block the
Council’ sdecision on this
matter. Theproceduresfor
establishing, administe-
ring and the control of the
financial procedures stem
from the Union Foreign
Minister. TheConstitution
would therefore appear to
have created a separate,
paralel budgetary struc-
tureoutside Parliamentary
scrutiny.

The second main challengefor the European Parlia-
ment in the CFSP areawill beitsrelationswith national
parliaments. Under a protocol annexed to the Con-
stitution, COSACmay ‘ submit any contributionit deems
appropriatefor theattention of the European Parliament,
the Council of Ministers and the Commission. That
Conference shall in addition promote the exchange of
information and best practice between Member States
Parliaments and the European Parliament, including
their special committees'. The Conference may also
‘organise interparliamentary conferences on specific
topics, inparticular to debate mattersof commonforeign
and security policy and of common security and defence
policy’.?®

Althoughitistoo early to predict with any certainty
how the European Parliament might operate under the
terms and conditions of the Constitution, it is apparent
that the potential for friction on budgetary issuesexists,
notably through the possibility of parallel budgets
emerging in the CFSP area outside the Parliament’s
scrutiny. The second possibility isthat the ‘ democratic
deficit’ in the CFSP area may be answered, at least
partially, not by investing the European Parliament
with significant extra powers of oversight or scrutiny,
but rather by greater involvement of the national
parliaments and other specialised bodies, such as the
WEU Assembly.

Expanding Peter shergand Grappling
with Capabilities

There are anumber of developments that deserve brief
mention with regard to the Common Security and
Defence Policy (CSDP) which, the Constitution notes
rather unhelpfully, is an ‘integral part of the common
foreign and security policy’. The Constitution updates
the original Petersberg tasksto include ‘joint disarma-
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One of the key challenges with
regard to the CSDP isthe
capability shortcomings that the
EU Member States facein

executing the Peter sberg tasks.

ment oper ations, humanitarianandrescuetasks, military
advice and assistance tasks, conflict prevention and
peace-keeping tasks, tasks of combat forces undertaken
for crisis management, including peace-making and
post-conflict stabilisation’.?® The significance of thisis
two-fold: first, it more accurately portrayswhat the EU
is actually doing on the ground (based on operations
conducted in 2003 and since) and; second, it places
more emphasis upon the coordination of the civilian
and military aspects of crisis management, which falls
totheUnionForeignMinis-
ter under the authority of
the Council.

One of the key chal-
lenges with regard to the
CSDP is the capability
shortcomings that the EU
Member States face in
executing the Petersberg
tasks. Although thereisan
arrangement with NATO
whereby theEU canborrow
assets from NATO (the ‘Berlin Plus' arrangements),
there is till a need for substantial national effort to
addressthe shortcomingswhich, given the overlapping
membership of the organisations, is largely a shared
problem. The solution currently being devel oped onthe
EU side (and to be compl eted by the end of 2004) isthe
creation of a European Armaments, Research and
Military CapabilitiesAgency (mercifully just called the
European DefenceAgency). Thekey tasksof theAgency
were established at the Thessal oniki European Council
and adopted by the Council in ajoint action include the
following:®
a todevelop defence capabilitiesin the field of crisis

management;

b. to promote and enhance European armaments
cooperation;

c. to strengthen the European industrial and techno-
logical base;

d. tocreateacompetitive European defenceequipment
market as well as promoting research aimed at
leadership in strategic technologies for future
defence and security capabilities.

Although the aims of the Agency are laudable, it
remains to be seen whether the key potentia players
(notably France and the United Kingdom) share the
same view of the Agency’s core competencies.®! The
institutional relationswith other similar bodies such as
OCCAR, WEAG/WEAO and the Lol process,® also
have to be clarified since the Council joint action
referredtoaboverefersto’ assimilation orincorporation
of relevant principles and practices as appropriat€’
while avoiding the issue of what type of relationship
should have with these bodies or processesinthemidto
longer term (especially given the predominant EU
membership in each case). Relations with the non-EU
membersof theabove-mentioned organi sations(Norway
and Turkey) and the agency will also have to be
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clarified.® Althoughitisclear that the Commissionwill
play an important role in the Agency (it is ‘fully
associated’, as with CFSP generally) it isvital that the
Commission’ sgrowingroleinthisarea, andinparticular
itsinfluencein shaping the type of technology that may
be relevant, is carefully coordinated with that of the
Agency so that they may moveintandem.® It can also
be pondered what reactions might be provoked from
across the Atlantic to an agency that espouses the aim
of leadership in strategic technologies.

Cooperation initsMany Guises

Onethe frequent complaintsregarding CFSP isthe con-
sensus-driven natureof thepillar. Thisrunsthedanger of
either paralysing CFSP, when consensus cannot be
reached, or provides incentives for the larger Member
Statestowork outside CFSP. Thishasled to demandsfor
greater useof qualified-majority votingand moreflexible
forms of cooperation. Progress on the former has been
marginal while the Constitution introduces severa new
forms of cooperation.

Aside from enhanced cooperation, which applies to
all pillars but with specia arrangements for CFSP, the
Congtitutional soallowsfor ‘ permanent structured coope-
ration’ which is open to those Member States ‘whose
military capabilitiesfulfil higher criteriaand which have
made more binding commitments to one another in this
areawith aview to the most demanding missions.* A
separate protocol on Permanent Structured Cooperation
notesthat it isopen to any Member State who may wish,
to ‘proceed more intensively to develop its defence
capacities through the development of its national
contributions and participation, where appropriate, in
multinational forces, in the main European equipment
programmes, and in the activity of the European agency
inthefield of defencecapabilitiesdevel opment, research,
acquisition and armaments’.%

The protocol aso clarifies what is meant by ‘higher
capacities which, in order to be included, obliges the
Member Stateto ‘ have the capacity to supply by 2007 at
the latest, either at national level or as a component of
multinational force groups, targeted combat unitsfor the
missions planned, structured at atactical level ascombat
formations, with support elements including transport
and |l ogistics, capableof carrying out thetasksreferredin
Articlell1-210[ now!11-309whichreferstothePetersherg
tasks], within a period of 5 to 30 days, in particular in
responsetorequestsfromtheUnited NationsOrgani sation,
andwhich canbesustainedfor aninitial period of 30 days
and be extended up to at least 120 days .*'

The Council may also ‘entrust the execution of a
[ Petersberg] task, withintheUnionframework, toagroup
of Member Statesin order to protect the Union’svalues
and serve its interests .® Examples of this type of
arrangement already exist, suchastheFrenchled military
operation in the Democratic Republic of the Congo in
mid-2003. Presumably, thereisalink betweenthosewho
fulfil ‘higher criteria and those who are likely to be
entrusted with the execution of atask. Key inthisregard
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are France and the United Kingdom, who have the most
substantial and expansive capabilities.

... ThePath toa Common Defence?

Defence has been one of the most sensitive aress of
European integration and subject to frequent disagree-
ments since the Second World War. The Treaty on
European Union reflects the sensitive nature of defence
when it refers to ‘the progressive framing of acommon
defencepalicy...whichmightlead toacommon defence,
should the European Council so decide’.*® By way of
contrast the Constitution also refers to ‘the progressive
framing’ of a common Union defence policy, but then
statesthat ‘thiswill lead to acommon defence, when the
European Council, acting unanimously, so decides’ .

Aswiththeoriginal treaty thereare caveatsregarding
the ‘ specific character of the security and defence policy
of certain Member States' (in other words, neutrality or
non-alignment) as well as the ‘obligations of certain
Member States, which seetheir commondefencerealised
intheNorth Atlantic Treaty Organisation’ . Thesecaveats
arerestated in astriking new paragraph which statesthat,
‘If aMember Stateisthe victim of armed aggression on
itsterritory, the other Member States shall have towards
it an obligation of aid and assistance by all meansintheir
power, in accordance with Article 51 of the United
Nations Charter’ .2 |n spite of the caveats, such aclause
has the potential to complicate relations with NATO
(since the mgjority of EU members see their common
defence realised through that organisation) as well as
those with the WEU.

Inthecaseof thelatter, themutual defencereferences
inthe Constitution, quoted above, areremarkably similar
tothoseappearinginArticlel V-V of theModified Brussels
Treaty establishing the WEU. However, the abligations
arestronger in the latter and no specific mentionis made
intheformer to military means, just ‘aid and assistance’ .
The Constitution thus appearsto be an exhortation rather
than a specific obligation, such as that implied by the
ModifiedBrusselsTreaty. However, sincea | tenmembers
of the WEU are EU members, it may well havethe effect
of further dilutingthemutual defenceobligationsassumed
under the Modified Brussels Treaty or, for that matter,
those appearing in the Washington Treaty establishing
NATO. The diluted wording of the Congtitution leaves
openthequestion of how thedefenceof thoseEU members
who are not NATO members (Austria, Cyprus, Finland,
Ireland, Mataand Sweden) should beguaranteed. Dueto
the historical and political sensitivity of this issue, the
Intergovernmental Conferencewent asfar asit could but,
evenintheunlikely event of territorial aggressionagainst
oneor more EU Member States, theissue of how the EU
should assume military responsibility for the defence of
its members remains open.

Conclusions

TheConstitution containsanumber of innovationswhich
together havethe potential to enhance consistency in EU
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external relations. Many of the changesmentioned above
could be introduced by intergovernmental agreement,
regardless of the actual fate of the Constitution. Thereis
also the potentia for friction which accompanies any
major changes to existing practice; in this regard the
European External Action Serviceisof particular note, as
are the procedures for the rapid access to financing of
CFSP initiatives. As
with other aspects of
external relations
though, much remains
to be done beyond the
Constitution in terms
of filling in the (con-
siderable) blanks.

The implications of the Constitution are not solely
limited tothe EU and it isthereforeimportant to consider
how the adaptations and innovations discussed above
might change the EU as an actor on the international
scene. For instance, it is unclear whether the Constitu-
tional changes are effectively designed to promote a
European superpower and, if so, what may be in mind
regarding relations with significant third parties such as
China or the United States. An obvious place to start
would be by placing the Congtitutional innovations in
the externa relations area more firmly in the context of
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