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For environmentally-minded people, itis always nice to be reminded of Article 6 of the EC Treaty:
environmental aspects must be integrated into all different policy areas in the EU. However, at
the moment, it seems that ‘greening’ of different policies is not very high on the political agenda.
Giventhe various problems concerning employment, growth and national budgets, environmental
standards are being questioned with respect to their impact on other policies, rather than the
other way round. Interestingly, this refers to some extent more to the superficialities of political
marketing than to real developments in the EU. It is also true that many initiatives on
environmental policy integration that were started during the 90s are now reaching the point
where they become relevant for many administrations. ‘Green public procurement’ is a case in
point. Today, the idea of stimulating eco-innovation by sound purchasing practises is a well
established concept. This article will describe the origins of green public procurement, the way
it has been established and its present status at EU level and in the Member States.

Introduction

Itisvery unusual that an environmental association promotes
a car. In a recent press release, the Dutch NGO Stichting
Natuur en Milieu asked the national government to follow
the example of eight Ministers of the British Government
who apparently changed their Jaguars for environmentally
friendly hybrid cars.* What seems to be in the first place a
rather smart NGO press campaign is in line with official
governmental objectives in many Member States of the EU.
It is a well accepted approach to stimulate eco-innovation
by sound purchasing practises. This is also known by the
label ‘green public procurement’. So, green purchasing is
about setting examples and influencing the market place.
According to figures given by the European Commission,
public authorities are major consumersin Europe, spending
some 16% of the EU’s Gross Domestic Product. The
assumption is that their procurement practices matter. By
using their purchasing power to opt for goods and services
thatrespect the environment, they could make animportant
contribution towards sustainable development? This
included in 2001, for example, 2.8 million computers and
monitors purchased by public authorities in the European
Union.

In Scandinavian countries, local authorities started
decades ago to use public procurement as an active tool to

stimulate the production of ‘environmentally friendly’
products. It started with an environmental standard for
paper that is still one of the most prominent examples.
Today ‘green’ procurement is no longer limited to a few
products, but refers to all kinds of goods and services
ranging from the procurement of tomatoes for canteens to
the timber for new windows in office buildings. New
products such as ‘green electricity’ and the stimulation of
sustainable public transport are also included. According
to the international organisation ICLEI (Local Governments
for Sustainability) switching public demand away from the
conventional EU mix of electricity to green electricity would
save some 60 million tonnes of greenhouse gases (CO*
equivalents) alone, equating to 18% of the EU’s Kyoto
commitments.?

This article will firstly describe the history of green
procurement at the international level, related to initiatives
on sustainable development. Then the political and legal
framework at EU level will be described. In section two,
recent figures will be presented on the practise of public
procurement at the Member State level. Obstacles and
important positive aspects that hinder or stimulate green
procurement practices at national level will be discussed.
The third section will present the Commission’s view on the
possibilities for public purchasers described in the handbook
on Green Procurement as a sort of interpretation of recent
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case law and the new Directives. In the fourth section, other
recent EU policies will be described that have an impact on
the development of green public procurement. Finally, the
article will discuss whether the new legal and political
situation in the EU and developments at national level
might lead to a new momentum for green procurement
initiatives.

1. History at the international and EU level

Agenda 21, a 600-page document adopted in the
framework of the Rio Conference on Environment and
Development in 1992, has led to many local initiatives on
sustainable development. It also makes suggestions on the
application of policies in various areas of resource
management. Section |, Chapter 4 is concerned with
production and consumption and sets the objective of
promoting more sustainable patterns of consumption and
production.* Thus, Rio also put ‘green public procurement’
as a new instrument on the international environmental
policy agenda. Public procurementwas especially mentioned
in the follow-up Plan of Implementation of the World
Summit on Sustainable Development, which stated that
procurement policies should encourage development and
diffusion of environmentally sound goods and services.®
Until today, many initiatives have been developed at the
UN and OECD level.

In the EC/EU, the 5™ Environmental Action Programme
described in detail the potential of consumer power to
promote ecologically sound manufacturing and processing.®
The 6" Environmental Action Programme made the manage-
ment of natural resources a key area, which was politically

addressed in the follow up through different instruments. In
particular, the 2003 Communication on Integrated Product
Policy underlined the importance of green public pro-
curement.”However, the former legal framework (Directives
93/36/EEC, 93/37/EEC, 92/50/EEC and 93/38/EEC) did
not contain any reference to the possibility of integrating
environmental considerations into a public procurement
procedure. Barth and Fischer described the basic dilemma:
the two principles of modern public procurement are that
all bidders are granted equal opportunities and that public
money is spentwith regard to budgetary restraints. Therefore
the integration of environmental or other aspects (e.g.
social) would not necessarily reflect the guiding principles
of procurement law.® In practice, administrations at all
levels have to some extent been reluctant with respect to
green procurement, in order not to violate the already
‘complex’ EU regulations. In Sweden for instance, the
unclear EU framework was until recently seen as one of the
biggest obstacles to green procurement.® This of course
was not supporting the official policy objectives laid down
in the 5" and 6" Action Programmes. Official EU envi-
ronmental policy especially emphasised the need to operate
beyond the traditional ‘command and control’ instruments
with supplementary instruments in environmental policy,
such as taxes, labeling, emission trading and eco audit. In
this context, green procurement has been seen as an
important environmental tool in order to stimulate environ-
mentally friendly consumption and production patterns.©

However, until 2004 the Commission as a whole was
rather reluctantto promote the idea of green procurement.*
In its proposal for a new Directive on public procurement*?
the Commission did not elaborate and support green



procurement in the text.*® Given the obvious uncertainties
concerning the legal background, the Commission published
in 2001 an interpretative communication'4 with the intention
of clarifying the potential for purchasers to integrate en-
vironmental considerations. This did not, however,
immediately change the complex legal situation and was a
rather weak signal that the Commission supported the
conceptin general. A stronger push for green procurement
was given by the Court of Justice in 2002 with the judgment
in the ‘Helsinki bus case”*® The Court of Justice stated that
a purchasing decision could also include value for public
health and the environment. ltwas the European Parliament
that followed this line and
fought for green procure-
ment in the negotiation of
the new Directive on public
procurement. The Com-
mission modified its pro-
posal in response to
amendments proposed by
the Parliament that clari-
fied how environmental
and social concerns can
be taken into consider-
ation when assessing
tenders at the contract
award stage. The Council
accepted the main
changes in its Common
Position.*® In the final
conciliation, it was stated
that the Directive is based
on the principle of awarding contracts to the most
economically advantageous tender. However, the
contracting authorities may apply environmental and social
criteria in a transparent manner in line with the case-law of
the Court of Justice.*” So, consideration of environmental
criteriais mentioned in the Directives and the jurisprudence
that was positive regarding the practices of some pioneer
authorities has been consolidated in the text.*® Also different
from the Commission’s initial proposal was the mention
that eco-labels and environmental management schemes
could play an important role for the purchasing authorities.

The old legislative framework was to some extent a
legal, but also probably a psychological and political,
problem for many local and regional purchasers. The
uncertainty vis-a-vis Brussels had also to do with the lack of
visible political support. This was changed with the new
Directives adopted on 31 March 2004. The European
Commission signalled political support in 2004, with the
presentation of a handbook on environmental public
procurement (Buying Green!) that describes in detail the
possibilities for purchasers against the new legislative
background. Some of the main statements of the handbook
will be presented below in section 3.1°

2. Green public procurement in the Member
States

In parallel to international developments, front-runner
governments started to develop coherent policies in the
field at the national and regional level. Denmark can be
seen as an example of early action. In 1992, green
procurement was integrated in the national environmental
act; in 1994 the government developed an action plan;
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Today ‘green’
IS no longer limited to a
few products, but refers
to all kinds of goods and
services ranging from the
procurement of tomatoes

for canteens to the timber

for new windows in
office buildings.

and in 1998 voluntary agreements were signed by counties
and municipalities.?® In the Netherlands, a national
campaign starting in 1999 has led — according to
government figures — to 23% of green public procurement
at all levels of government. The government has set an
objective of 50% green purchasing by the year 2010.2* In
many progressive countries, the first steps were not taken
by national administrations but at the local and regional
level. This is primarily because of the importance of local
purchasing practices. According to estimates, local
authorities account for 60%-70% of all procurement of
goods and services in the EU.22 Thus, local authorities are
major stakeholders in the
process. In Sweden, for
instance, a number of
environmentally-concer-
ned municipalities and
counties have been at the
forefront. In the context of
local initiatives, the most
progressive supporter of
green procurement has
probably been the pre-
viously mentioned organi-
sation ICLEI.2® Under its
umbrella a network of
professionals in the field
has been established (Big
Net, The buy it Green Net-
work), in order to ex-
change know-how and
broaden expertise. The
last big international conference of the network was hosted
in November 2005 inter alia by the British Presidency of the

Council of the EU (Department of Environment, Food and

Rural Affairs) in Cambridge. ICLEI has also started the

Procura+ Campaign that has set clear objectives and

sophisticated criteria for participating administrations for a

small number of products and services.?*

So, there are many front-runners and a very busy
international network of purchasers. But to what extent is
green procurementtoday really practiced in all the Member
States of the EU? DG Environment has commissioned the
development of a measurement tool in order to measure
the current level of green procurement. In October 2005,
a first status report on the project was published. According
to the study, there is a group of seven countries that already
have a significant amount of green public procurement:
Austria, Denmark, Finland, Germany, the Netherlands,
Sweden and the UK. There, 40%-70 % of all tenders
published on TED (Tender Electronic Daily?®) during the
past year included environmental criteria. In the other 18
countries this figure was below 30%.2¢ What are the most
important factors for the application of green procurement?
According to the findings the following aspects play an
important role.

e There are strong political drivers and/or national
guidelines.

e Green procurement has been approached from a
national programme and has been addressed for a
number of years.

* Allsuccessful Member States have information resources
and websites (often containing product related
information) available for sector staff.

e Most of the successful Member States (60%) use

procurement
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innovative tools such as life-cycle thinking, functional ™

specifications or contract variants, compared with 45%
from other countries.

* 33% of the successful countries have management

systems in operation compared with 13% in other
countries.?’

These latest results show that green procurement is both
a question of political commitment and administrative
capacities. Strong political initiatives and national pro-
grammes have led to administrative structures and
procurement routines that incorporate green public
procurement aspects.

What have been on the other hand the problems and
obstacles for the greening of public procurement? In all
Member States the main problem is the fact that
environmentally friendly products are perceived as more
expensive. Anotherimportant obstacle is alack of knowledge
about the environment and how to develop environmental
criteria for products and services. The lack of management
supportand administrative resources were also found to be
a major problem, as well as the lack of practical tools and
information and training for procurement officers.?®

In the course of the study, the quality of environmental
criteria used in the tenders was also analysed. It was found
that many environmental criteria were not well defined,
which was felt to be connected to insufficient training in this
area. If well-defined criteria were found, they were related
to certain product groups where clear environmental criteria
are already available on the market. The average of all

Member States shows that most of the solid green criteria |

are found within the product group of paper, printed matter
and printing services (recycled content, not bleached). The
second most important group is the construction sector
(timber, energy use, harmful matter, water efficiency) and
the third office machinery (energy use, recycling).?® It is not
surprising that the authors recommend following the
example of the seven ‘green’ front-runners. Their examples
show that aspirational targets are feasible. In particular,
products where solid environmental standards are already
developed would be appropriate to be integrated into
national programmes on green public procurement. As a
second point of departure, the study emphasises the role of
information, communication and practical training. These
basic needs are, for instance, already reflected in the
European Commission’s handbook on green procurement.

3. The Commission’s view on what is possible

It has been said in the previous sections that progressive
administrations were already operating in the field of green
procurement under the old legal framework. The latest
study on the situation in the Member States has also shown
that green procurement is very much about awareness and
training, with respect to the market for environmental
goods and services and the definition of selection criteria.
Today, local, regional or national authorities can no longer
hide behind the ‘difficult’” EU legislative procurement
framework. The meaning and scope given by the Directives
is no longer unclear. The European Commission has
described its point of view in detail in the handbook on
Green Procurement.® The following is a brief summary of
the most important recommendations given by the
Commission:

e Authorities have greater freedom when defining the
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subject matter of the contract, allowing ample scope for
including environmental considerations (p.10).

The underlying technical specifications of eco-labels
may be useful for the drafting of specifications. The
relevance of the different label schemes is described in
detail. Importantly, tenderers do not necessarily have to
be registered under any eco-scheme to fulfil the
specifications (p.19)

It is also possible to specify specific materials or
environmental production methods if relevant. According
to the Commission, the two new Directives (2004/17/
EC and 2004/18/EC) explicitly allow choosing between
specifications based on technical standards and perfor-
mance based requirements. An example: if office
buildings should be kept at a certain temperature, this
can be achieved by detailed specifications for the
heating system. Alternatively, it could be stated that the
temperature should be 20 degrees, leaving the question
of the heating system to the supplier (p.18)

The Commission also emphasises the possibility of
working with ‘green variants’. This means establishing
a minimal set of technical specifications for a product
which will apply to both a neutral offer and a green
variant. This allows the authority to compare offers on




the basis of the same standard requirements (p.19).

e« The new Directives also explicitly recognise that
environmental management certificates can serve as a
possible means of proof for companies to demonstrate
their technical capacity to perform environmental
management measures that are important for the
performance of a contract. However, the authority
should also accept all other evidence of this technical
capacity (p.31).

4. Other important factors for green procurement

One important result of the latest study has concerned the
obstacle that many officials associate with green products
— higher prices. To some extent this has proved to be a
misconception. Research under the RELIEF project has
shown that, in reality, while some green products indeed
would cost more, many others would cost the same as non-
green products, but generate savings in other areas, such
as energy and water consumption, waste disposal costs
and reduction of unnecessary purchasing.®! It is also a
question of whether or not the potential savings are taken
into accountand can play a relevantrole in the procurement
decisions. On the other hand, there is of course a dilemma
of lower prices of non-environmentally friendly products
that cannot be solved at the level of single authorities. The
European Commission has only recently in its State Aid
Action Plan again emphasised the aim of ensuring a full
internalisation of environmental costs.2? This also touches
upon very sensitive national issues, such as state aid for
different sources of energy, where very progressive steps
are not likely in the near future. Related to the present lack
of internalisation of environmental costs, the European
Commission also recognises the need for environmentally
friendly products and technologies to be financially
supported. Consequently, the Commission is — according
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to the State Aid Action Plan — also ready to encourage eco-
innovation and improvements in productivity through eco-
efficiency where certain measures might also be exempted
under the general block exemption from the obligation to
notify the aid. That means that the new environmental aid
guidelines that will be ready in the course of 2006 can be
regarded as an important element in the framework of

EIPASCOPE 2005/3

green procurement.

Asustainable increase in green procurementwill depend
both on the reduction of subsidies for non-environmentally
friendly production, and on active financial support for
environmentally smart technologies.

Another important result of the latest study has been the
relevance of solid green criteria. It was shown that the
prominence and credibility of national eco-labels plays an
important role in the pioneer countries. This indicates also
that, at the EU level, future support for the promotion and
development of eco-label schemes is a valid tool for green
procurement. Today, there is a mix of public national, EU
and private labels. There is still alot to improve: for instance
the number of categories under the EC eco-label (European
flower) and under national labels have to be increased,
since many new relevant green procurement products are
not covered. Therefore, the complementary and supportive
elements of both instruments, eco-label and green
procurement, have to be streamlined.3?

The work at EU level in the area of integrated product
policy (where the Commission released a Communication
in 2003) will also be very important.®* Integrated Product
Policy seeks to minimise the harmful effects of production,
use or disposal by looking at all phases of a product’s life-
cycle and taking action where it is most effective. In pilot
projects, this is at the moment being tested for several
products. The idea is also to provide in this framework
better website information on environmental criteria in
order to provide corporate and public purchasers with
background information on what criteria are relevant for a
particular product.3>

Finally, it is a political reality that any environmental
instrumentwill be assessed today in order to know more about
itsimpact on competitiveness. DG Environmentofthe European
Commission and the Environment Council have frequently in
the Lisbon framework supported the idea that public
procurement procedures could indeed be a demand-driven
stimulator for innovation, and there is also a strong link to
research and development.*® Green public procurement is
therefore regarded as a key aspect of the EU’s Environmental
Technologies Action Plan. The Action Plan seeks not only to
promote the development of environmentally sound tech-
nologies, but also to increase the EU’s competitiveness.*” The
firstreview ofthe Planin January 2005 identified the importance
of action in the field, when it was stated that national action
plans for green public procurement should be set up.38

5. A strong push for green procurement?

Given the political support for ‘green procurement’ at the
EU level and the changes made by the Directives, will there
be a major push in the Member States in the near future?
The expectations of stakeholders from SMEs are for instance
that green procurement will have a new momentum in the
EU.2° Also environmental NGOs have been rather satisfied
with the new Directives, recognising that they have streng-
thened the scope for considering not only environmental,
butalso social and ethical considerations.*°The situation as
shown in this article is definitely much better than in the
past. However, today it is vital that these achievements are
fully embraced by implementing authorities in the Member
States. In fact, it will be very important how the Member
States use the political and legal support coming from
Brussels for their national and regional policies. By 31
January 2006, the Member States have to transpose the
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It was the European
Parliament that followed
this line and fought for
green procurement in the
negotiation of the new
Directive on public
procurement.

two new Directives on public procurement into national
legislation.** The present situation offers a good opportunity
to fully incorporate the options described by the European
Commission into the newly adopted national legislation.#?
This would also mean for instance that the objective of
environmental policy integration was mentioned in national
legal texts, making the link to the objectives of national
sustainable development strategies or environmental plans.
This must be at the political level supported by ambitious
national objectives formulated in national action plans on
green procurement. For all non-pioneer countries, the
debate on the national transposition of the procurement
rules could be used for national and regional campaignsto
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http://europa.eu.int/comm/environment/ecolabel/news/index_en.htm
http://europa.eu.int/comm/research/environment
http://europa.eu.int/comm/competition/state_aid/others/action_plan/saap_en.pdf
http://www.iclei.org
http://www.iclei.org
http:// www.eeb.org
www.eic.ie
http://www.eipa.nl
http://www.eipa.nl
http://www.eipa.nl
mailto: n.vermeulen@eipa-nl.com
mailto: d.brouwer@eipa-nl.com
mailto: w.curfs@eipa-nl.com



