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E.C. HANDS TRADE-BARRIERS LIST TO U.S.

Willy De Clercq, E.C. Commissioner for External Relations, said yesterday
that he has given U.S. Trade Representative Clayton Yeutter a list of
American trade practices that impede European Community exports.

Mr. De Clercq gave the list to Mr. Yeutter on Dec. 14 in Brussels,
following the fifth annual E.C.-U.S. high-level talks. It covers tariffs,
import restrictions, export subsidies, customs barriers and other measures
described by Mr. De Clercq as trade obstacles. It includes "Buy America”
laws, the Export Enhancement Program for agriculture, Defense Department
expenditures on research and development, and export controls related to
national security.

Mr. De Clercq said he asked that the list be compiled because he was
concerned that the U.S., presentation of the trade-barrier situation
fostered the notion that "the United States was the only country to respect
the rules of the game of world trade.”

The Reagan Administration released a report in October on trade barriers of
U.S., trading partners, including the E.C. and its member states.

"Our list is certainly not exhaustive, but it allows the Community to
assert to the United States that the notion of fair trade must be applied
in the same way by both sides of the Atlantic,” Mr. De Clercq said in
Brussels. "I hope that we and the United States can work together to
eliminate these trade barriers,”

The Commission's list is attached.
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EUROPEAN COMMUNITY INFORMATION SERVICE
New York office: 1 Dag Hammarskjdld Plaza, 245 E 47th Street New York, New York 10017 / telephone (212) 371-3804


collsvs
Text Box


EXAMPLES OF BARRIERS AND OTHER MEASURES AFFECTING THE COMMUNITY

Tariffs:

Import restrictions:

Customs berriers:

Vitamin B 12: non-implementation of a
GATT panel invitation to accelerate
Tokyo Round tsriff cuts (trade value in
1981 + 1 million dollars).

Tariff reclaessifications which led to
tariff increases without compensation
{(i.e. machine threshed tobacco, certain
garments with simulsted features.)
(Possible violation of Art. II1.5 of
GATT).

Quantatative jimport restrictions on
agricultursl products; covered by US
GATT "waiver" since 1955,

cotton of specified staple lengths,
cotton waste, cotton products, peanuts,
dairy products, sugar and syrups and
certain sugar-contsining articles

foreign built dredges and other work
vessels, vessels wused in coast-wise
traffic, including hovercraft.

Notified by EC and other contracting
parties (CN, JP, NOR) in the GATT cata-
logue of NTR's (prima fscie breach of

Art. IIl1),

denial of national treatment for import
and ssle aof firearms and munitions

Notified by EC in the GATT cataloque of
NT8's (prima facie bresch of Art. [11),

Origin marking pipes and tubes
Breach of GATT Art. III, VIII, IX end
GATT standards code. Consultation under

GATT Art, XXII took place without satis-
factory results,

Confectionery containing alcohol

Import prohibition, possible breach of

Art. III GATT.

oo



Import licensing:

Gavernment Procursment:

Direct or indirect
export subsidies

goods under quota restrictions must be
landed in US ports before ons can apply
for an import suthorisation. EC raised
issue in GATT licensing Code on specific
case of specialty steel guotas,

Posgible breach of GATT licensing Code,

Buy America Federal and State law and
practice

Some practices are contrary to Govern-
ment Procurement Code. Others are not
covered by the Code,

Among the many programmes providing
direct and indirect subsidisation Lhe
Export Enhsncement Programme is at
present the most noteworthy., The pro-
gramme has the stated objective of ex-
panding sales of US agricultural pro=
ducts in foreign markets. ‘It has been
operated in a way which undercuts pre-
vailing market prices.

corn gluten feed, distillers dried
grains etc

Corn gluten feed and other cereal sub-
stitutes are by-products of the pro-
cessing of maize into ethanol or iso-
glucose. Since ethanol production
attrects significent tax advantages and
iso-glucose production benefits from the
price support eccorded by the US sugar
programme, corn gluten feed etc is
produced in a highly protected economic
environment., This protection amounts to
indirect subsidisation of exports,
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0Isc/Fsc

Replacement of DISC by FSC is in our
view not an adequaste response Lo take
account of the GATT discussions on this
dispute: i.e. "forgiveness cleuse" and
some other fiscal aspects of FSC.

= Dept of Defence expenditure on R&D
spin-off benefits to private industry
(i,e. ecivil aircraft, computer in-
dustry)

The US quote as barriers Airbus pro-
qgramme, politicized marketing and
development subsidies for commercial
aircraft, The EC could in the same way
question the spin-off benefits to
private industry of thes massive Dept. of
Defence expenditures on R & D,

OTHER BARRIERS « Menufacturing Clause

Continuing non-implementation of & GATT
panel recommendation, serious danger of
legislation by Congress to prolong and
reinforce theses provisions.

- Section 337, 301 procedures

Section 337: abuse of intellectus! pro-
perty legislation for protectionist pur-
poses, Community has notified Art. 337
in the GATT catalogue on non-tariff
measures,

Section 301: Possibility of discretion-
ary recourse to retaliatory measures
based on claims of "unreasonable" Ltrade
practices, devisting from GATT (e.q.
citrus, canned fruit ceses).

- Refusal of visas for service personnel
New non-tariff trade barrier.

- Export controls/restrictions of tech-
nology transfer



Export contrels for foreign policy
reasons ars not covered by Art, XXI of
GATT (security exceptions). Difficulty
for Community to discuss high tech with
US without resolving problem of restric-
tions on technology transfer,

Repairs to ships abroad

50% duty on repairs of US ships abroad,
EC notified in the GATT cataslogue of

NTB's.

Toxes: - Unitary taxation

Violation of internationally agreed
tex principles leading to poasible
doyble taxation,

- gircraft fuel tax

GATT illegal legislation: -

Us anti-dumping and counter-
vailing,du;x}Iegislatinn

Foreign air carriers must pay additional
fuel taxes in several states. Non
respect of international agreements on
reciprocity concerning exemption for
aircraft fuel tax.

Wine: illegal definition of domestic
industry

Definition of "industry"” is not in con-
formity with Anti-dumping and Subsidies
Code provisions. Panel proceedings
under way.

EC considers a number of aspects of Lhe
US legislation and practice to be not in
conformity with the GATT Codes e.g. far
CVD definition and calculation of 8
‘subsidy, upstream subsidy provisions,
for AD, definition of "sale". Technicel
discussions are being pursued in the
relevant experts groups.
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VITAMIN 8 12

The Community argued that the US practice of applying to imports of
vitamin B 12 (animal feedstuff grade) a higher rate of duty Lhan that
on B 12 (pharmaceutical quality) was incompatible with US obligations
under the GCeneral Aqreement on Tariffs and Trade and nullified or
impeired the rights accruing to the EEC under the Agreement., The
Community therefore requested estsblishment of a GATT panel,

The panel found that the method used by the US to calculate the basic
rate applicable to vitemin B 12 wes in principle fair and equiteble,
Hawever, it did consider that it hed had adverse effects on EC export
interests and as a result the panel suggested that the US should be
invited to sccelerate implementation of the agreed Tokyo Round tariff
cuts on this product.,

The United States rejected this invitation (unless the Community
could sqree to nagotiate reciprocal concessions).

The cese is an example of US refusal to respond to GATT panel
findings.

It is difficult to quantify the benefit to the Community of US
follow-up action now - in any case most of the annuel tariff
reductions agreed in Lthe Tokyo Round have now been implemented
according to the normal timetable. Only two more tariff cuts are
outstending (1 January 1986 and 1 January 1987). Economically it
would not be very costly for the Americans to follow the panel's
recommendation: the average trade involved in 1979-1987 was about

$1 mio.



TARIFF RECLASSIFICATIONS

The United States has periodically changed the clasaification of
imported products in the Tariff Schedule of the United Statea,
thereby increasing the duty payable.

Examples of auch reclpsaification have included:

Machine thrsshed tobacco, where various duty changes took placa. The
ast time from 17.5 cte. per lb. to 32 cts. per lb, declining to 20

cta (1 January 1987),

Ornamented garments - from April 1984 US customs have classified
garments with simulated featurss (false pockets, flaps stc,) under
tariff headings attrecting much higher rates of duty,

Compensation has not been offered to the Community in either case, in
possible breach of Article II:5 of GATT.

The offect of the atrong US dollar and the gradual reduction of
tariff rates agreed in the Tokyo Round have reduced the impact of the
reclasification on European exports of machine threshed tobacco. The
praoblem has not however been wholly resolved,

On arnamented garments no formal complaint hes been brought to the
attention of the Commission, though this situstion could ciearly
change,



US AGRICULTURAL IMPORT QUDTAS

The United States meintaina import quatas on a varisty of agricul-
turel products and although they are coversd by a GATT waiver, they
do restrict certain Community exports,

Section 22 of the Agricultural Adjustment Act (AAA) of 1933 requires
that restrictions in the form either of feea or of quantitative limi-
tations muat bes imposed when products are imported in such quantities
and under such conditions aa to render ineffective or materially
interfere with any US agricultural programme. Where auch fees or
quotas are applied they involve a breach of GATT Articles II or XI
respactively, It was therefore necessary for the US to sesk a wajiver
from ite obligations under those Articles; and this was granied by
GATT Contracting Parties in their decision of 5 March 1955,

Granting of the waiver wes made subject to certain conditions
including consultation, review and investigation of measures imposed
under the AAA, The United States must also make &n aennual report
showing any modificetion or removal of restrictions since the pro-
vious report. And on the basis af that report the GATT Contracting
Parties make an snnual review of any action taken by the US under the

waiver,

The United States hes said that its GATT agriculture weiver cen in
principle be the subject of negatiation in the fremework of the GATY

Committee on Trade in Agriculture,

Import restrictions pursuent to Section 22 currently in effect
include;

cotton of specified steple lengths
cotton waste

cotton products

peeanuts

certain dairy products

sugar and syrups

certain sugar-containing articlas,

Among the items covered by quotes dairy products and cheese in
particular are of interest, But quotas were negotiated in the Tokyo
Round, Howsver, EEC reserved its GATT rights. There have also been
probl;m. of acceas to the US market with ragard to sugar-containing
srticles,



FOREIGN BUILT DREDGES AND
OTHER WORK VESSELS,
VESSELS USED IN COAST-WISE
TRAFFIC INCLUDING HOVERCRAFT

Title 46, United States Code, which containe the Merchant Marine Act
of 1920 (the so-called Jones Act), provides that in United States
territorial waters only vessela of United States registry may be used
for purpossa such ae dredging, towing and salvage, defined as
activities other than the tranaport of passengers or merchandise,
Further, for thsse purposes only vessela constructed in the LUnited
States are eligible for United Statea registry, 8o that de factg
thers is no posaibility of selling work vesaela constructed ebroad to

customera in the United States,

United States legislation alao provides that in cosst-wises commerce
including transport of persons (i.e. between two ports within the
United Shates) only veasels constructed in the United States are
eligible for United States registry, and current Bureay of Customs
interpretation holds that air-cushioned vehicles travelling over
water (e.g., hovercraft) mre "vesssls" within the meaning of existing
legislation and may thersfore be registered for coast-wise traffic

only if of United States manufacture.

US legisletion and its current interpretation constitute de facto
total smbargoes for imports of the products cancerned,

FIRE-ARMS AND
MUNITIONS

Imports of Firs-arms and munitions ere prohibited except when authorized
by the Secrstary of the Treasury in cases where the importsr shows proof
that the aims or munitiona concerned are intended for specific usea (in
particular competitions, training, museum collectiona, ete.). Such
control is not required in the case of salea by American producers of
these ssme categories of arms and munitions,

The US practice discriminetes against imports, In the case of theae
products, measures to ensure domestic safsty would be undaretandable but
to do so in conformity with Article IIl would require that the same
restriction apply both to domestic production and imparts.
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: DRIGIN MARKING FOR
PIPES AND TUBES

Section 207 of the Trade and Tariff Act of 1984 requires the origin
marking By dis-stemping, cast-in-mold lsttering, etching or engraving
of imported steel pipes and fittingas.

The requirements amounts to e non-tariff barriar to trade, For
certain products it would even result in a totsl prohibition of
importa. For other products it would render them useleas or asverely
reduce their commercidl utility, Section 207 is contrary to GATY
Article VIII, paragrapé 1(c) and Article IX, paragraph 2 and &4, snd,
@8 it applies only to imports, it is discriminatory and a breach of
GATT Article III, and mlso of the GATT Agreement on technical
Barriera to Trade,

Customa Mave received guidelines to bes followed, which are less
severe than the requirements of Section 207, However, Section 207 hea
not yat been modified by law,

ALCOHOL IN CANDY

The Federal Food, Drug and Coamstic Act prohibite the inter-state
sale of confectionery containing any emount of alcohol that ja not
derived from flavouring extracte. Alcohalic beverages auch as rum,
bourbon, and liqueurs, even if diluted, concentrated or denatured,
are not considered to be flavouring extracts, The prohibition on
inter-state sale is reinforced by a prohibiticn on imports of such
confectionery from outaide the United States.

However, the prohibition on domestic US manufacture of ‘alcoho} in
candy' is not total, and three states, (Oregan, Kentucky and Nevada
elready permit ita manufacture provided sales sere restpricted to
inter-atate trade, (The State of Washington may become the fourth,)
There is, thus, in those three states discrimination ageinst imported
products which, prima fecie, is {n breach of US national treatment
obligations in GATY, Community exporta have in consequence been
adversely affected,

There are no reliable official or industry figures for this very
specialised product. The overall US confectionery industry ia said
to be worth $6 bn and estimates of the potential markek share for
alcchol in candy vary widsely. ‘

..
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IMPORT LICENSING

When the US imposes unilatersl quota restrictiona on importa purauant
to safeguard measures such frestrictions are not accompanied by a
requirement for import licenses, Imports are admitted on w firat come
firat servad basis but the import formalities cannot be cempleted
unless the goods are physically in the oustoms territory, Thie
crestes a potential barrier to trade and is in violation of the GATT
Agreement on Import Licenaing Procedurea.

The importer/exporter is not sesurad that the entire quantity of
goods landed in US ports will be admitted entrance. If this is naot
the casa the goods will either have to be shipped back or stored in
warehouses until the following distribution of quotas. Even then the
importer/exporter is not assured that all goods will be admitted
entrance into the US.

GOVERNMENT
PROCUREMENT

Buy American

By adopting provisions on Buy Americen the US Government creates per-
manent discrimination in certain areas of government procurement to
favour US products. This has the knock-on effect of legitimising the
seme behaviour aver a much wider range of procurement at State and
local qovernment level,

In 1984 DOD, on ite own initiative or at the direction of Congreas
prohibited the Depsrtment of Defense from purchesing forging items,
machine tanla, Soviet nickel, coal and coke, hand and measuring toolas
from foreign aources. DOD is alea prohibited through earlier
legislation, to procure abroad inter alias textile articles, stainleas
stee] flatware and hand tools.

In fact Article VIII paragraph 1 of the Goverment Procurement Code
provides an exception to the Code concerning goods which @
Contracting Party considers indispensable for national eecurity or
national defence purposes. However, Article IX(5)(6) provides that
exceptions may only be made in exceptional circumstances and muat be
negotisted with the other Contracting Parties.

At State and local government level Buy Americen provisions sre cften
used by transport and roed construction authorities to keep foreign
companies from participating, even in cases where federal funds are
veed, The provisions of Article I, paragraph 2 of the Code
stipulating that the parties shall inform regional and local
governments of the objectives, principles and rules of the Cods, in
particular the rules on npational treatment and non-discrimination,
have had no noticesble effect in reducing the avert discrimination of
State and local government procurement in the US.

.
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EXPORT ENHANCEMENT PROGRAMME

On 15 Mey 1985 the United States Department of Agriculture snnounced
the introduction of an agricultural expert aubsidy programme. The
programme: pravided thal over a threa-yeas psriod $2 billion worth of
Community Credit Corporation (CCC) stocks would be made available Lo
US exportera in an effart Lo expand sales of US farm products
overseas..

The progremme ia clasmad by the US Administration to be targeted
against countries usihg unfair trading precticee and Agriculture:
Secretary, John Block has said it is "nothing mare thar what the EC is
doing",

The progremme has not been a succesa; it has proved unpopular with
the Adminiatration and with sections of the US business community,
It only began to be implemented in September with salea of wheat and
wheat flour to Egypt of 500,000 tons and 175,000 tons respeckively.
Wrheat sesles to Algeria were agreed (in October) for a total of
500,000 tons.

Totaul EEP seles to early November of wheat (or wheat equivalent)
amount to about 1,240,000 tons, involving 415,000 tons in subaidiss
from CCC atocks, worth $61 million,

The programme has operated in such a way as to undercut pravailing
market prices.



-]3-

CORN GLUTEN FEED
AND OTHER CEREALS
SUBSTITUTES

The high, protected, price of eugar in the US merket has provided an
aconomic stimulus to production of the maize product, isoglucose
(artificisl sweetener) which in turn alsa praoduces corn gluten feed
or distillers dried grainas, as well as othsr ceresl aubstitutes as
by=-products.

Corn gluten feed etc ia alao a by-product af the processing of maize
into ethanol, The production of sthanal - & high grade alcohol used
as an additive in petrol - has rocketed in recent years, largely as a
result of federal and state incentives which include investment tax
credits, income tpx credits, federal loan guarantees, federal patrol
excise tax exempLion, state excise and sales tax exemptiona.

Just as the production of ethanol has increased sa has the subaidiased
production of carn gluten feed,

Virtually the whole of the US production of corn gluten feed is
exportedy thus the various tax incentives for ethanol act as indirect
export subsidies applicable to corn gluten. Although it ia diffilcult
to quantify the extent of the subaidy elemant.

Exports of corn glutsn feed and other by-products to the Community
were 4.4 million metric tons in 1984,

The exports have in the past displaced the use of Community produce
#9 enimal feedstyff, leaving & costly surplus. US export increases
have slowed down in the last two years partly as s result of the high
doller end reduced Community demand.
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DISC/FSC

DISC legislation has been the cause of EC/US contention since its
adoption in 1972, Under thies legislation US firme were allowed to
defar payment of corparate taxation on export esrninga. This
amounted to & de facto export subasidy which the Community challenged
:geiééogzi in GATT, ohtaining a panel ruling in 1976 which candemned

It was not until the '‘end of 1981 that :the United States agreed to
adoption -of the panel report, In 1984 the US finally adopted
legialatfon (FSC .~ "Foreign Sales Corporation™) toc replace the DISC
syatem; ‘but in doing w0 the US converted the tax deferment provided
for under DISC into definitive tax remiasion,

It is estimated that by this meana US industry has benefited ovar the
life of the DISC legislation of an overall subsidy of batween
$10-12 billion. Thia will continue to bestow economic advanteges on
US industry for some time to come,

DEPARTMENT OF DEFENCE
R+D

Total federal obligations for research and development are estimated
at § 60 billion for fiscal 1986, Of that total, some § 40 billion
will be for defence R + D projecta. Thies is sbout 22 per cent more
then the figure for fiscal 1985, The increesed funds praposed for R +
D relate ta advances tactical mircraft syatema; in addition, Dept, of
Dafence will incregse its funding of basic research by about 16 pep
cent, and also pravide for an increased emphasis on the strategie

Dafence initiative,

federal (including Defence-related) R + D expenditure is shout one
half of the total US R + D effort, both public and private,

Although it is difficult to quantify the full benefit to the US
economy of the Defence Department's R + D commitment, in glabel terms
it emounts to approximately 1% for US GNP, This is an enormous sub-
sidieed impulse toc the economy.
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MANUFACTURING CLAUSE

The manufacturing clause (Section 601) of the United Stetes Copyright
Act prohibits the importation of non-dramatic, English-lsnguage
literary works of US aubhors unless the works are manufactured in the
United States or Canada. This prohibition haa been cpndemned by a
GATT panel as inconsistent with the United States obligations under
Article XI of GATT, thws constituting a case of nullification ar
impairment of benefits sccruing to the Community, The Hnitaed States
Adninistration has long. accepted the GATT illegality of the elauss,
and in 1982 Presidsnt Reagan vetoced legislation extending ite life
until July 1986, Congress averrode the veta,

Recently, draft legislation hes been introduced into Congrese extend-
ing the oleause (and expanding its scope) beyond 1986, despite ite

violation of GATT.

The commepcial impact of the Manufacturing Clause on EEC book
printers has not yet been calculated in precise terms, but an
industry estimste was made in 1982 suggesting that Western European
printers, with a possible 10% penstration of the US markel by
imports, could expect to sell some 34 million copiea with a valus of
some 110 million US dollars,
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SECTION 337 OF THE TRADE
ACT OF 1930

Section 337 provides that unfair methods of competition or unfair
acts in the importation of articles into the United States, or in
their asale, the effect of which is to destroy, substantially injure,
or prevent the establishment of industry in ths United States, are
unlawful, Section 337 has mainly been invoked in casea of alleged
patent infringements.

The procedural rules gqoverning inveatigations wunder Section 337
constituts a non-tariff barrier to trades

-~ tha rules followed by ITC adwinistration law judges are parallel
to but not always identical with, the federal rules of civil
procadure and the fedsral rules of evidence. ITC evidentiery rules
particular are less stringent.

~ ITC can imposs an exclusion order "in rem", which may affect
foreing firms that were not even party to the case

- ITC finding, notably on-the validity of & patent, are not hinding
in federal courtas, Therefore, an ITC finding of validity does not
lead to the nullification of the patent and dose not prevent a
plaintiff from litigating the same issue to US courts.

- respondents cannot raise counterclaime before the ITC and must go
to US court, whoae rules and timetables are different.

For these reasons, Section 337 procedures constitute discrimination
against a foreign respondent,

Furthermore, Section 337 applies "in addition to any other provisions
of law"; auspension of a Section 337 investigation is not automatic
whan a parellel case is pending before a US District Court,
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SECTION 301 OF THE TRADE
AND TARIFF ACT OF 1984

Section 301 of the Trade and Tariff Aot of 1984

Section 301 may be invoked if a foreign country or imstrumentality
applies any act, policy or practice which is injustifisble, unresson
sble or discriminatory and burdens or restricts US commerce. The
notion “"unreasonsble" rafers to an act, policy or practice which ia
not neceessrily illegal but would deny fair and equitable market
opportun$ties, opportunitiss for the estsbhlishment of san entreprise
or adequete and offective protection of intellectual property rights,

The application of Section 301 may therefore be based on a discretion
by the US authorities which may deviate from GATT rulea. The GATT
provides for most-favored-nation treatment concerning external trade
and alao provides rules. far coping in a selective manner with unfair
trade practices in the arsas of dumping and subaidisation. Further=
more, Artjcle XXI1l regulates the situation where a contrscting party
considare thet benefite are nullified or impaired by a trading
partner, Thus, unilateral US action under Section 301 seeking to
redreas unfair trade practices of GATT contracting parties does not
have to be in conformity .with internationally accepted rules, nor
does it have to be directed against the goods triggering the Section
301 procedure but may be directed against other producte originating
in the foreign country concerned,

Unilateral action of thias kind is in cleer vioclstion of the GATT,

With regard to iilicit commercial Eracticaa, the Community adopted &
regulation (2641/B4) giving it the authority to challenge such
practices of other trading partners in strict conformity with EC
international obligations.
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US VISA PRACTICES

In September 1985 the US State Department instructed US Embassies and
Conasulates to discontinue the issuance of visitors (B1) visas to
foreigners wishing to travel to the US in order to inatall, aservice
or repair machinery or equipment imported by US compenies., The
instruction ia based on the judgement of 28 August 1985 of the
District Court of Northern Californie in case no 85-1253 filed by the
bricklayers' union according to which the issuance of B 1 visas tn
fitting or servicing staff is contrary to US immigration legislation,

Subsequently the judge modified his order so that it no longer
affecta the granting of visas Lo service personnel in connection with

contracts concluded before 28 August 1585,

Dn 15 October State Department appealed to the Circuit Court to stay
or suspend the judgement of the District Court pending the outcome of
an appeal on the substance of the ruling.

Meanwhile State Department is negotiasting with the bricklayera' union
in order to make a joint propossl ta the Court that would limit the
application of the ruling to contracte concluded after 28 August and
involving the type of workers represented by the Union,

The US visa practice seriously jeopardises Community perspectives of
exports of machinery and equipment to the US (US imports of machinery
and equipment excluding passenger cars from the Community in 19841

16,5 bio §).
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EXPORT CONTROLS/RESTRICTIONS
ON TECHNOLOGY TRANSFER

The Export Administration Act of 1979 (£AA) ae amendad by the Export
Administration Amendements Act of 1985 provides the legal basis far
the US Government to exercise export controls for nationsl eecurity
and foreign policy reseona, While the notion of national aecurity is
defined in the EAA, fareign policy ia not., Export controls based on
foreign policy ars therefore decided upon in a purely discritionary
way by the US Government,

In implementing the foreign policy concept of the EAA the U§
Adminiatpation has claimed broad jurisdiction to exercise control
over foreign subsidiaries and affiliates of any concern which ia
econtrolled in fact by a US domestic company. The most eminent case
has been the sanctions imposed by the US in 1982 againet supplisrs to
the Soviet gas pipeline. Extraterritorial application of export
control aleo takes plece in the aree of distribution licensea. A
foreign consignee has to comply with US law if he doss not want to be
imposed import sanctions by the US government. Thus US export
controla can be an obstacle to EC re-exports of US goods or to EC
exports of goods containing US components

Such extraterritorial application of US lew based on foreign policy
within the jurisdiction of the EC is unacceptable and contrary to the
principles of international law. It slso goea beyond what is foreaeen
by the provisions of the eecurity exceptions of Article XXI of GATT,
Furthermore, there are currently no foreign policy export comtrola

applying to the EC,

Independent imposition of export controls by one country on another
can clearly have aerious implications for all countries in an
interdependant system. Restrictions imposed by the US on technology
trenafer and on acceas to scientific information are not compabible
with the US desire to negotiate trasde liberalisation in high
technology in GATT,
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REPAIRS TO SHIPS ABROAD

The United States applies a 50 per cent duty on repairs of US ships
abroad (on equipement purchased and repairs made), This duty is not
provided for in 'the US tariff but charged pursuant to special
provisions appended to the tariff, The US justifiee this messura by
the need to protect an industry esasentially for defence purposes,

Two exceptions applyi

emorgency repairs to maintain sea worthineas

repaira on certain special vessels (such aes vsssels servicing
drilling rigs) if these vessels spend at leaat two years overssas
and if the repairs have been made after the first six montha
(Section 208 of the Trade and Tariff Act),

UNITARY TAXATION

Desacription

Certain individual states of the United States asaess the corporste
income tax of forsign ownsd companies operating within thoae states'
borders on the basis of a proportion of the total worldwide turn over
of the group. That proportion of worldwide esrnings is aasessed in
auch a way that s company operating in say, California, may have ta
pay tax on income arising outaide the atate, poseibly giving ries to
double taxation, For-example if 10 per cent of & company's sales,
puyroll and property are in California, 10 per cent of ell its global
earnings ars subject to the etate's corporstion Ltax. Quite apart
from tha added fiscal burden, a unitary tax state is, in law,
reaching rbayond the borders of its own Jjurisdiction and texing
profits earned outside it, This is in bresch of the internationally
accepted principle that tax suthorities charge tex on foreign owned
companies only on the profits arising in the country or state for
which they are responsible -~ "the water's edge" principle. A company
wmay also face heavy complisnce coats in furnishing details of its
worldwide operations,

Dn 8 July 1985 the US Treasury issued for public comment draft
legislation, referred to as “spread sheet reporting legislation",
designed to resolve conflicts among state taxing authorities,
multinational companies and foreign governments. It is not certain
that the legislation, as proposed, will be adequete to resclve all
outstanding probleme encountered by Community firms.

No quentitastive eassasment exists of the effect of unitary tex on
Community investment in the United States.

The Administration has reconfirmed its intention of adopting federal
legielation if the problem of unitary taxation caennot be reealved of
ths atate level, For the time being however Community companies
continue to be adversely affected. )
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US STATE TAXES ON
AVIATION FUELS

Several US States, among others Florida and Illinois, apply a tax an
sll aviation Fuel sold within their juriediction, intluding that Lo
international air, carriers. The legality of the Florida tax is
presently being tested before the Supreme Court.

This kind of taxation runs counter to an international consensua
which has developed over the yeara that avistion fuel ahould be
exempted from taxation on a basis of reciprocity. Thim coneensus is
demonstrated by the provisions of Article 24 of the Chicago
Convention which calls for uniform exemptions from tax for fusl on
board civil aircraft arriving in foreign countries and the
resolutions adopted by the ICAD Council in 1966, extending this
principle of reciprocsl exemption to fuel purchased by airlines in
foreign countries, In ths US exemption has heen extended only to
taxes imposed at the Federal level,

Provisiona calling for reciprocal exemptions from aviation fuel taxes
have also been included in most civil air transpart eervicea
agreements which ths United States have entered into with other
nations, Even in the absence of a formal agreement, the United
States hes extended tax exemptions to foreign carriers where
reciprocity has been demonstrated,

WINE: DEFINITION OF
DOMESTIC INDUSGTRY

Section 612 of the Trade and Tariff Act of 1984 modifded the defini-
tion of induatry in the general rulee pertaining Lo countervailing
duty and anti-dumping laws concerning the wine sector. IL now
includes. the domestic producers of the principsl raw agricultural
product (the grape growars) in the like domestic product for a periad
ending 38.09,1986.

This change was made to sllow the Californian grape growers to file
AD and CYD petitions againat imports of Community wine,

The new dafinition of "domestic industry" is contrery to Articls IV,
af the GATT Anti-dumping Code and Article VI.5 of the Subaidies Code.

At the request of ths Community a GATT panal was established.
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US LEGISLATION AND PRACTICE
ON COUNTERVAILING AND
-ANTI DUMPING DUTIES

The EC has raised, on @ number of occasions, aspecta of US
counterveiling duty legislation and practice which it considers
incompatible with US obligations under the GATT Code on Subsidies end
Countervailing Duties, Thus, ths EC has expressed its strong
regervations with regard to US legislation on "upstream subsidies"
contained §n Section 613 of the Trade snd Tariff Act of 1984 which,
in effect, preempted discussions in the ralevant experts group in the
GATT., The EC also opposes US practice of deviating from the Code's
pravisions with respect to the definition and calculation of a
subsidy. For the EC & subsidy presupposes state intervention and a
financial contribution by & government; the US conaiders, however,
that a subsidy exists wherever an economic benefit is conferred on
the recipient,

With regard te US enti-dumping legislation the EC objects, in
particular, to Section 602 of the Trade and Tariff Act 1984 which
permite the imposition of anti-dumping dutiea not only ageinst
imports, but also against sales or even likely sales, i.e. bafare
importation of the goods in question has even teken place. This
extension of the aecope of anti-dumping action violates Article VI 4
of the GATT which requires introduction "into the commerce of another
country" for any determination of dumping. The same is true for the
equivelent extension of CVD determinations wheres Article VI 3 of the
GATT clearly states that a countervailing duty can only be imposed if
8 product is "imported into the territory of another Contracting

Party".

Furthermore, the EC objects to the statutory minimum profit of 8% to
be added in any construction of normal value under US law
Section 773 (e) of the Tariff Act 1930), This requirement runs
contrary to Article 2 (4) of the GATT Anti-dumping Code which states
that "aa & general rule, the addition for profit shall not exceed the
profit normally realised on sales of products of the aame general
category in the domestic market of the country of origin,"

The EC also has repeatedly critisised the US far imposing AD duties
corresponding to the full dumping margin eatablished, Article & (1)
of the GATT AD Code declares it desiresble to impose a lesaer duty,
if such duty would be sufficient to remove injury to the domestic
industry. The EC has followed thim sppromch in Article 13 (3) of
Regulation No 2176/84. The EC further objects to the low US standard
of verifying the standing of an applicant for AD measures.

Article 5 (1) of the GATT AD Code requires a written requeat by ar on
D Euaes.

behalf of sn industry (88 defined in Article 4 of .the GATT A
The US authorlties, however, do not check whether any application
does in fact fulfil thia condition,





