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THe EEC Merger Control Regulaticn divides Jurisdiction over,
' _concentraticns in a fashion that may appear straighc forward but 13" s

‘actunlly quite complex. The basic outline is clear: concentractions that

.

have a '"Community dimension™ fall within the Commission's juri$diqticﬁ,'

‘ .

whoreas those that lack a "Community dimensicn' do rot. Jor the mament

the “"Communitv dimension’ is measured by & three-part test: (1) Eachiof

B
4

'\ . o ' ) ’ . .
ceeding ECU 5 billionjs -(2) each must hsve an "aggregate Communivy-wide

h 3

turnover'' of ECU 250 million; and (3) at least one of the uwodertakings

; - , - .
‘must achieve more than one-third of its agpgregete .Community-wide turnover

Loutside of a single EC member state, The Comwission would have preferred

»
N ¥

lower thresholds (of ECU 2 hillion and']Omeillion; respectively), and

may get them when the matter 1s reviewed by -the-Council in 1333

. . ,oe PN c s s N :

“The apparent simplicity of "the Regulaticen's jurisdictional divisien .

. . o N ) : . R v k_v .

iw marred by two additionsl provisicne: The "German Clause' and che "Dutch

e

Glause." The former provides ior the referral of a concencration by the

L Commission Lo a member state where the "conceutrativn tlirestens Lo credte

or to strengthen a domirant positiun“'and,thereby impede cumpetiticn in &

.
by xe

distinct market' within that wember state. - Provislon is aade for judiclal

i

‘review. Reportedly Germany wor ii not accept the Merger Control Regulation.

L ’ . i . . 'S .
“without some mechanism for tak-ag durisdiction.of concencracions thac could -

have u significunt impact on coewpetitiocn in local markets. o The "Dutali’v .

Clause” refers to referrsl of a cuncentratlion L the opposite divect iou,

PR
EY

o




Partan, page 2

¢ ¢

ihét ie, referral from a member state to the Commission, Under this

provision a concentration that lacks a Community dimension can be réferré.

by a membher state to the Commission where the concentratiop creates or o
L ‘ : ‘ SRR o= S w

s

‘S;tength&ns a domlnant position and thereby élgniffcantiy“impedes ,

¥

compatition,

L
a

. oy . ".‘f;':_h
A concentration that has a Community dimension and is not referred to’
" a member state pursuant (o the "German Clause' will be reviewed for its .

impact on vompetition cxelueively by the Commission. Nevertheless such a. «.:

]-gonéentration may still he reviewed by a member ztate in protection of itg .

"legitimate" non-economic interests.. The Regulation allows mombor states:’

to tdke "measures to protect Jegitimate intcrectsé other tham ‘those tsken .

-into consideration by this Kegulation" and specifically mentions rhree
such legitimate interests; "public security, plurality of the media, and--

. . o - s v T
prudential rules." Whatever ambigulties may: lie within the scope of these. .

. exceptions, the framework is clearly stated in the Regulatinm. “When a

‘member state's interests are revognized by tlic Commission as Megirinmate' |

'fan@ ”cémﬁatible" with Community law, the member state may;adé}ﬁrslregu;,Lw
lation to that imposed by the Commission but only in féégecfvnf in;e;gégéu
‘that lie outside the scope of the Regulation and%only by way of,furiﬁeI vU1

..peétricting or prohibi;ing the concentration approved by the Qemmiésionfwﬂ"

.?ﬁithough fmember state actherity to protect "1eéitjmate" intetéstsfﬁéy’ .
prove complex in application, the division of jurisdictién“is c;ear: fh§ '
Commissian-will review the impaccvof the concentratica on cpmpetition |

"whereés the member state may review Its impaéticn leéicimat& ﬁon—céonbmié;é;f’

. interescts.
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. Turning to concentratione that lack A Community intevest, :the

:

Rugula:iou seems intended to leave such cqncenttatienﬁ to natvional review.

‘This 1g deunplished by revoking the anplbcatinn to such concentrations of -

o
n

existing regulations that empowér the Commission to apply the competicion’

P

rules of the EEC Treaty to such concentratiens. The Merger Control
Regulation cannot revoke tha EEC Treaty rules themselves, but it does
withdraw the authority (hat had been granted te the Commission co apply“

those rulee Lo concencrations that lack a Communicy dimension, Thus, '\”ﬁ
Regulatien 17, the First Regulation Implementing Articles 85 and 86 of the

. . "";“‘,.
'FEC Trcatv\ is explicitly made inapplicable to concentrations chet lac kﬁ&’

] Communitv dlmension, What is the legal .effcect of this change?. 'The quest- .
ion has twe parts. First, does the Commission huve authority to enforce .
‘Articles 85 and 86 without implementing legislaticn? Second, will Articles’

v

85 and 86 have effect 1in national law indupendent &f implementing,

slegisiarion?

As toc the authority of Commission, an interim provigion, EEC Treaty
Article 89, authorizes the Commission to "*w* atigace cazen 0f suspecced

infringement” of the principles laid down in Articles 85 and 86 and to

. t
‘

take actiqn by way of a "reasoned deqisionr"h Artiule €9 was included to
:allow the Comm1=510n to act under Articles 85 an 86 in t}c period,ﬁriof
to the adOptiOﬂlOt the implementing lc?:hlatlon wrov:deu for in Avtioie
-:3?. ThevCommission has taken the view that its Artiéla 89 powers o
':coﬂffnuelin force and indicated that it may ﬁtilizc those powers in

respect of concentrations, but that it would do 20 only in the case of

.concentrations that exceed 1 te recommended thresholds of ECU 2 Biilion
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worldwide turnover and ECU 100 million Cormmunity-wide tu;novef.‘v0n¢

problem is that Article 89 contemplarco that the Commission will

"authorise Membur States to take the measures} . .« needed to remedy the.

"3t

;situatioh." 'Precisely Lo 15 would Unrk in the case of a cdqcentratiqﬁ‘

cuutrary to Lhc princ;pl cs of Articles 8% and 86 remains tod§é seen. .

5

Wdth requLt to the direct effect of - Artlcles 85 and 86 iﬁ nationaf

e

1aW, again as Treaty prcv:slonw their hppllcationuuannot be cxcluded bv

-the~Merger Contrul Regulation. A dLstincbion‘mus;‘be’draﬁn pptwgen
Article’ By and Article 86, Lowever. Aruiclé;SS'is & complex proviéion,
In outline the article (l) prohibirs certawn eﬂumeratgd agrccmenls and

+ Congerted practices which may affect intra-CpmmunLty’tradei'(’\ declqv

*} void," and permits the prohibitlen to be ﬂdeqlatgﬁfinapp1icaulé°;whc;e

~the agreement or practice improves the production or distribution’of

goods without eliminating competition. ‘Thée ‘European Court”of Justice has

.
e

" taken the view that the Article musﬁ'he.rgad as aAwﬁole;thchcé the"'

“prohibition of agreements pursuant to paragriph’l is deperdent’upoun .the o

absence of an exemption under paragraph 3, and it ‘is only prohibiced
"agreements that are void under paragraph 2. As the Court put it.in a

“W*caqe xelating to the effect in national law of ArClLLL 85 p“lor to Lhe

v

\adnptinn oi implementlng regulations, that_is,»nrior tofthe-adoptipp69£f 

"Regulation‘l7;'the nu114 ty ploviqloq of ArLlLlu 85, paragraph.’2, applies .

o
LIS

-

e ¢ . A . e R ﬁiuu*
~that agrcements. "prohibiced pursuant tomth1s~Artiqlg?shall-be nuil and } -

o

&
3

‘fonly in respectuof,agreementv and decls1ons whiux ‘the authorjtic:"éf the -

‘;Member States, on che b391s of Artlvle 88, have exprLSSlY hela Lo r¢]1
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under Articxe 85(1), and not to qualify tor exemption nnder Arflcle 85(3),

1

or ‘in, Leqpect of which the Commission has Caken thg deciqion EFVISiOQd by

'Article 89(2).' [@ase 13/61, hlPdLngVPTkOOpbcdrlj‘ de CCLb en LlLanbogord.-

v. Robert Bosch GmbH, 1962 ECR 45, 52,} Thus parties affected by a
‘concentration that lacks a Community dimension cannot 1nveke Article 85 to

, void that concentration uiless such aldecjsionahas a?readv<béen'taken by

.

-

tne .competent national authority, snd then’ therewaUWd ‘be-no need to xoly up=

on' Community law as the national law would be fully effective to accomplish -

the desired result.

'_ With respect to Article 86, however, national courts will de competent
th'apply the provisions of that art*hle even though the implementiﬁg
legislation has been set aside. This is because Article 96 probibite

abusé of a "dominant position within the Common Market" as speaified in
. . )

wA£¢¢r . o

Athé arriéle witﬁout further qualificationAcs vesting in the member states
Br the Commiss ian &% authority to declare the PrOVISiOﬂS of tn; qrc¢ci;
'1napplxrab1& in any. given context, Artﬂclé 86 fi;s_gxaqtly thc Furopean
Court's classical conception of EEC Treaty prbvﬁéionﬁ that have dffgct i
”effgct'in nééional law:;the article prév;dcs ) éigar‘and uncoﬁ@igjnhala
‘Apgchibition of certain defined conduct, . and tﬁeﬁgfétacinn of fhg artjﬁle;,;,

does not depend upon further action beiug‘taken by national auphoriﬁiee or

by the Commission. Per sons affected by a corcenttﬂt‘on that lacks«a
Community dimension will (lierefore he ablae to 1nvokc Arfir]e 86 in ."'
llt;gation before national courts, and CUIrcSpCﬂdinglj to. take the matter -

to the Eurcpean Court of Justice for a prel;minary ruling pursuant to, EEC,

Treaty Arricle 177,
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Since the Merger Control Regulation cannot bar the apprication of, EEC
Treaty Articles 85 and 86 to concentrations that lack a Community aiMénsioﬁ{

i

we have seen that the Commission intonde e rely upnﬁ both articles to-re-.

ViEW»concentrations above 1its ECU 2 billion'nnd 100 milllcn threshord aﬁd

that national courts will apply Article 86 preaumablv m1thout venard to the
Commission's announced threshold. Tt is chereforL relevant to ask how EEL
Treéaty iaw might be expected to affect'such concen;rations. lere the

ﬁrfnoinal point to be made is that the Mergér Cbntrol chulation diéuiﬁcciy

moves 1nto areas not yet recognized as Fa]lin? under Art1c1cu 85 and ﬁﬁ

The cemlnal Continental Can casec applied ulLlCle 86 te ilnd 4hunc of a”

0

dominant positicn in the acquisition of a Lompetiqpr; and the\Philip Morris

i

.caée found Arvicle &3 applicable tco gequiszition of a minority interesc.in

a competitor where such acquisitiun might impalr competition. 'Nn case has . -

yet applied Articles 85 and 86 to a concentration through which the merged. -
_fitm (or concentrative joint venture) has~3cquitedfa;dominant position, yetf

'this is plecLseLV the behavior that can hc 1eached urdc1 thu Merger . ’on*rOT

by o

‘Regﬂlation. Furthermore, the delinition of dominant positiop w111 le:lv

B (
v

be more expansive under the Mevger Control Rbgulatvon than it nds b“Pﬂ tn

K3

‘Commission and Court practice under Article 86. wheceas,the Reﬁuléticn &
P her gula (

1mp11es that a dcminant position cau be achleved with a- stake ag low .as ZD

1Arti¢leg86 cases have s0 far required ac least. Aﬂw.. Thus und*r the Nerger-

-Control Reguiation concentrations that have a Community dimension-w;ll‘in

:

effect be subjected to legal standards that differ.from the Treaty standard’.

chat w111 remain appilcable to concentrations Lhac lack s Pommunity Aimen51on.

4
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AIthough'it may aﬁpear anomalous to apply one standard.tO‘CQngentra-

N

iiQns reviewed under EEC Treaty Articleé 85 énd'Q%, and a diffcrentuf B
sfandagd to Eoncencrations revieved unﬂer':he'Merger Control Ragulqtioh,ﬁ
atﬁisnié fully understandablie {rom the legal poin; of view. The two
: ﬁeasﬁ;és address the same issues but stem from different legal authority.
47T55'Merger Control Regulatién is supported by EEC Treaty Articie.ZBS

théh authorizes the Council, "acting unanimmunfy on a propussl‘ﬁfgm the
fommission and after consulting the Asaembly;".to take hapbrmprigté
lmeasuresf te attain an objective of the Community where the Treaty "hasl
nbt.pfovidad the necessary powers." This "gap {iller” w%g invmkad in’

the Merper Control Regulation precisely hecause Articles 85 and 9o, as

"they had beern developed and applied, were inadequata to the vasi. .

Lﬂ lcgal theory, Lhen; it is not Startl%ng'to abserve thaﬁ’ - -
concentrations vetted under the Merger Control Regulation will bé tréated
differgntly from concentrations vettad undc; A}ticlca B5 and 86j Qﬁat is
f Qflmcre interest will be to observe whether in the dynamies of their
;;appiication the two parallel legal procedurés will be‘drawn clnsar to- -

:gether so that in the end what are nvw diffcrent standards will become

. “esgentially the same.

One might casily expect such a development wherc the Commission:
undertakes to review both types of concentrations.. We have zeen that -
at least at the outset this will be true lu two circumstances: (1)

where a member state requosts the Commission te review a concencration

that lacks a Community dimension (the "Uutch Clause"), and (2) where the

[T
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Commiszion undertskes tc review s concentration that lacks a Community
dimension by Merger Control Rcgulation standards, but that satisfics: v

"the Commission's threshold turnover figures.bf>ECG-2 billioh<and,;0013 '

million. When the Commission reoviews a concentration under the "Durch oL

N

Clause,' however, the Commisgion will apply the Merger Control Regulation®
50 that by itself such a review will not devélep the jurisprudencs of:
. Articles 85 and 86, Comuissicn review offnbncenérations‘thg;;fai;r

[

. between the two sets of threshold figures will apply Articies. 85 and 86,
. but such review is scen by the Commission ae an interim measure pending

Council scceptance of the Commission's recommendation for broader

application of the Merger Centrol Kegulation. Tf:the Regulati;on‘iéc [
Ué%tended te the Commission's threshold ét the flrét‘Counéi} reviaew in .
{?1993; the Commigsjqn will have at most three anrs for indepenagnt
. . y . " A
‘:applitation‘of Articles 85 and 84, Whlle much cgﬁ:be'done fﬁ even 30 "
;;sﬁort a time, it is questionalle whether in the normal eourse .the.
) ﬁjnriéprudence of Arcicles 8Z and 86 will be brougﬁt>very’muqh‘clnsug‘tuf,
r.thé HergerYControl Regulation., Viewed aéhqn ipﬁpriﬁ;meqsﬁre,.thé :‘ fﬁ
Commission is not likely to wake vigofouﬁ use of such rcview‘ér Ln'm;ve ’
'tifOrcefully.in the directien of climinating the disparitics berween the
5&-Metger Contrul Regulation -and ArticleB.BS and 86,
In the longer runm the instrumentality fo;-harmnnizatjogiwiil be'ﬁhé{'
European Court of Justice. Two developments daﬁ be forssen. 'First;,ip~
can bé expécted that Commission decisions under tha ﬁerg@f.Cent%61 | .‘ {f

Regulation will te regularly subjccted to judicial review, Ample’. .
g ] J ‘ =,

. provision is made for recourse to the ‘Court and the matters involved are
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'conhentrétions that lack 1 Community dimension.n When those affectéd'by”

28
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of quch 1mpoxtancL that the cption to litigatc is not likely to.be’ set

-

aside, Se cond litigation under the Meryel Lontro] Regulatlon will

&eﬁeiopna jurisprudence that = i]l as well Fit che 01rcumbtances of

such concentrations seck natlional court rev1ew their couneel will

narurally invoke the European Court'z Merger Contro‘ Regulation

oV
jurisprudence #8 the interpretation of AT*ILIL 86 Thub therc will bg a

;flow of appiications for preliminary rulings.under’EEC'Treaty Artlcle L/Z,

.which will giva the European Court freyuent ‘opportunity to reinterpret.

Article 86. Althoﬁgh it is obviously‘ﬁrcmaturébto pradict how the

Furnppan Court will appreoach the differences beéweéb Article 26 and the

“or

newly develcned jurisprudence of the M~rgez Control chulaclun, ir would .

: not he ‘surprising for the Court to find within Atticlg 86 many of the

theories that the Court will have developed in its interpretaciom of the -

' Merger Control Regulation. Without fear of immédiate ebntrsdiq;ion;vone )

jﬁfﬂn predict that the European Court will‘briﬁg the two llnee of decision -

e,

closer together. Hence what hae heguﬁ;as.a'”gap fillgr” suppo;ted‘bY-EEC -

Trouty Article 235 may well lead to a 3udic1al closing of Lhe gdw by re—.

P

intnrpfetation of EEC Ireacy,AIticle 86,1n.respcnsc to the Aeadqtahip,af"

v

‘_ the Commission and the Council.



