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COMPETITION

'COMMISSION'S ANNUAL REPORT ON COMPETITION S L 49/73

- Since 1972 the Commission's annual report to the Europeaanarlianent
‘A'on the'outstandingyevents in competition policy has become an annual

_publication.

The pollcy covers 1nter—company agreements (LEC Treaty Artlcle -85 and
© . ECSC Treaty Artlcle 65), mergers and concentratlons (Articles 86 and 66 res-
- pectively) and State aids (nrtlcles 90 and 67). The report notes all the

' decisions taken by the Commlss1on 1n these fields.

MOut ‘of them stem from established Communlty practlce already conflrmed

by rullngs of . the Court and do not call for spe01al comment.

ThlS appl1es to the de0131ons which pass _Jjudgement on exclu51ve rep-
Q'»TGSEHtathH agreements which contain the absolute territorial nrotectlon
clause, prohibiting "parallel" reexports by the conce831onary to other Common

_ Mar&et countrles.

Apart from the cases which'go'as:far as a prohibition decision, there are
a large number which are settled 1nformally,by the contractlng partles egreelng

“to amend thelr agreements in such a way as to eliminate the offendlng clauses.

It ‘is nov fully establlshed that a buyer must be in a pos 1tion-t0'cover _
hlS requ1rements from any of the Common Market countrles,eVen 1f his establlsh~
'ment is in the area of one particular natlonal representative or concesslonary.

~.In this the. Commission's. intention is to keep. open the channels of intra—
communlty trade. To this end it has renewed for 10 years.its regulatlon 67/67

on exclusive’ representatlon agreements whlch explred at the end of 1972.

‘ The main 1nterest of the Commlss1on report however, is prlmarl_ the
_ year—by year record of the development of the rules of competltlon as they are
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. progressively formulated and define&._The-competition policy is concerﬁed with -
real-life conditions and must conform to changes in their pattern. The year 1972
brought in new elements in several fields. ’ -

;

'Domlnant 9931t10ns . B R - . S

Article 66 of the ECSC Treaty is expressly concerned w1th mergers and .
concentratlons whlch are subject to prellmlndry authorisation by the Commission.
The EEC Treaty 1s less expllc1t and Article 86 only mentlons and pronlblts

'-"abuses of a dominant p051t10n“ In the Commission's view,there can be no doubt
 that an abuse of a dominant position exists as soon ae'the'concentration‘has;
for practical purposes, ellmlnated competition and put an end to the consumer 5

rlght to freedom in the ch01ce of. h1s suppller.

ThlS oplnlon was confirmed by the Court. of Justice in its Judgement on’
.1the appeal by Contlnental Can agalnst a decision by the Comm1s31on relating to

. the abuse of a dominant position. The Comm1ss1on had taken the view that because
of the,elimination of competition in.the market concerned,an abuse of a dominant

‘position was constituted by the takeover by the domiﬁent German company Schmalbach

R (controlled by Continental Can) of a dominant Netherlands company (Thomassen-

‘-Verblifa) in the metal packaging'industry. The Court did not'eccept.the facts
'_but forward by the Commission to. prove the absence of competition in the metal
ﬁackaging market,end accordingly reversed the Commission's decision. It never-
theless confirmed the Commission view on the fundamental issue. This was that a

"~ dominant p031t10n becomes in 1tself exceu81ve and subject to condemnatlon,from

. the moment when the concentration reaches a point at which the only surviving
firms are dependent on the dominant undertaking. The Court ruled that theﬁproof”
of abuse of a dominant position must be established in the lighf of the objectives
of the Treaty ,which require that competition should not be falsified or'eliminated
It also ruled that a practice which is forbidden to an inter-company agreement
(by Artlcle 85) cannot be made lawful by v1rtue of the sole fact that it was

done- through & merger.

if therefore the CommlsSlon can establlsh clearly in' a well-deflned
A-market that competitive products are lacking (including of course substltutlon
products and products imported from out31de the Communlty) it will not be
 w1thout a case agalnst a merger or concentratlon the powers of - Wthh are deered

to be excessive.



State aids

In the first report on competition pelicy_the Commission stated its.

::generalvinterpretation of the Treaty provisions_regar@ing State aids end the

" . direction it intends to give to their enfercement.ilt,demonstrated that theré

is no contradiction between the competition policy on the one hand and the

various structural policies —- industrial'regional or social -- in which the

~aid provisions are aimed at least as much to guarantee better order in ‘the

‘ structural development of the Communlty as to bulld up an effectlve competltlon.

On the other hand, the_Commission takes an adverse view of aid which

is not based and angled on structural or‘regienal adaptations Which'arevreally

necessary. It is continuing its work on harmonising the aids given,bringing

‘them to a level consisteht with the character and dimensions of the probleﬁs

it is sought to resoive and to promote a common method of aid evaluation.

In the central industrial regions the regional aid is subject to a
ceiling; For sector aids the Commission has introduced Community. disciplines
to which the interventions must conform.'These have been applied to textiles

and ship-building,and'aircraft construction is now concerned with them. -

: In _conclusion, the pProgress whlch has been secured in relation to reglondl_

and sector aids has led the Comm1551on on to con51derat10n of State inter-

' ventlons which take other forms, such as general alds and temporary part1c1pat10n

in the capital of flrms.

Free reproductlon authorlsed with or w1thout indication of source. Voucher
coples would be appreciated.





