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Abstract

Cooperation in Public Administrationisof aninformal nature because the Treaties of the European Union do not foresee
community powers regarding the organisation of the Public Administrations, and for existing substantial differencesin
national personnel policiesand administrative systems of the M ember States. However, theimpact of community law and
administrative cooperationisincreasingly affecting theadministrative, organisational, legal and political structuresof the
Member States. Some experts even arguethat thisform of Europeani sation isleading to a European administrative space
or aEuropean model of Public Servicein thelong run. Thisarticleisdiscussing the how and why theintegration process
isaffectingthenational public servicesdespitethelimited competence of the EU. A special emphasiswill beplaced onthe
question whether the current devel opment may produce—in the future—aconvergence of the national public services.

1. TheEuropeanisation of national administrations
Studying the term “Europeanisation” of national law,
policies, administrations and economies is “popular”,
but at the same time difficult. A search on the Internet
resultsin 10,700 hits (June 2002). There are currently
countlessstudiesand publicationson the Europeani sation
of the nation state; national parliaments; national
environmental policies; immigration, research and
industria policies, development aid; regional and spatial
planning; national private, criminal, administrative and
congtitutional law; nationa ingtitutions; trade unions,
accessioncountries; etc. Ingeneral, most studiesexamine
the consequences and meaning of the European
integration process for existing national law, policies
and economies, aswell asfor processes and structures.
Moreover, inrecent years, therol e of theMember States
in EU decision-making processeshasincreasingly been
subsumed under the term Europeanisation. In fact, the
term Europeanisation
isfarmoreoftendefined
asaprocesswhich has
certain political, eco-
nomic, legal and
cultural effects in the
Member States. Onlyin
exceptional cases is it
described as a “convergence process’ in the sense of
harmonisation and approximation.

Furthermore, it is becoming clear that different
research anglesin different subject areas (law, politics,
economics, and institutions) lead to different outcomes.
Particularly inthelegal field, thereishardly an areathat
escapestheEuropeaninfluence.* Thisinfluencelessens
the more political the subject matter is and the more
implementation, administrative and organisational
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In fact, nobody can say for sure where
the influence of the EU on national
administrations starts and where it ends.

issues are involved.

Europeanisation can be defined as the process of
“progressively influencing and transforming afield of
law through European|aw and throughthelegal thinking
within European law” .2 Through the transposition of
European law into national law, national legal systems
have been Europeanised over the years; this appliesto
national public law, administrative law, planning law,
coordination obligations, as well as to information
management systemsand reporting obligations, towhich
all authorities at national level are subject.

AlthoughtheEU isinprinciplealegal andeconomic
community, thisform of Europeanisationisnot limited
to the impact of EU law on the Member States; it also
representstheinterplay of effects and influences of the
national level “in Brussels’ and of EU policies in the
Member States. Therefore, Europeanisation standsboth
for “giving” and “taking” between European policy and
law and national poli-
cies, administration
and law.® Today,
concepts of admini-
strative cooperation
have developed into
(different forms of)
network concepts.* A
clear example is the proposal of the European
Commission on the externalisation of the management
of Community programmes of 2000.° This proposal,
like the Commission’s White Paper on European
Governance, does however among other things aim at
reducing the management deficit of the European
Commission. Both documents actually contain
extensiveandvery different proposal sfor administrative
cooperationand networking. Itisremarkablewithinthis
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framework that the concept of partnership (which
originally stems from structural policy and has since
then alsobeen appliedin other sectors), hasincreasingly
been substituted by the more complex and flexibleterm
“network” . Controversial questionsarehowever whether
through non-hierarchical networks a European
administrative space can bebuilt, how it should devel op
and what shape of integrationit shouldtake. Inaddition,
it is still completely unknown what types of
administrative cooperation and integration arise from
different network concepts and whether they are more
efficient and effective
thantraditional coope-
ration procedures.

Both the theory of
the Europeanisation of
public administration
andpublicservicesand
the emergence of a
European Administra-
tive Space are certainly of great intellectual interest.
Today, itisareal challengefor scholarsto do research
in an area where the EU competence is not clearly
defined or does not even exist (“Integration without
competence”). Because of this, the question as to the
impact of the integration process on national
administrations and public services has — despite
different views on the subject — basically been left
unanswered. In fact, nobody can say for surewherethe
influence of the EU on national administrations starts
and whereit ends. Onereason for thisisthat neither the
EU, the national governments nor the public
administrations are static concepts. The traditional
concept of the public service is closely linked to the
concept of the nation state. Thisimpliesthat achanging
role of the nation state will also affect the role of the
national civil services. Today it seems that the nation
stateisundergoing dramatic changesalthoughthereare
no signs that it is about to disappear. Furthermore, it
seemsthat “ Government will likely neither expand nor
contract a great deal but it will certainly change’.® In
fact, today, globalisationandinternationalisationtrends
can be observed, but not the development of a world
state. The EU isinitself adynamic concept but not one
that ismoving towards anation state and the traditional
nation state is being challenged from “above”
(globalisation and EU integration) and from “below”
(decentralisation, delegation, agencification,
privatisation). So the question is not only how will
“Government” and“ Governance’ change—thequestion
ismuch moreradical : what will the senseandroleof the
traditional (national) civil service be in a changing
world?

What iscertainthoughisthat answeringthequestion
about the impact of the EU on the national
administrations and public services is becoming
increasingly urgent and is of growing practical interest
in view of the growing “grey area’” where Community
and national competence overlap. In addition,

e TheCandidate Countrieswill haveto* Europeanise”
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The term “Europeanisation” has a
different meaning than the theory of
the “Emergence of a European
Administrative Space”.

their civil services, build“ capacitiesfor integration”
and adapt their civil servicelawstotherequirements
of EU law and the caselaw of the European Court of
Justice. Thus, itisbecoming urgent to defineexactly
what the impact of the integration process on the
national administrations and civil servicesisand —
viceversa—thefieldsand areaswherethe EU isnot
allowed to act.

e The national administrations themselves are
becoming more and more eager to learn about what
othersdo. TheDirectors-General of Public Serviceof

the Member States of

theEU haveset asone
of their objectives to
compare the different
national experiences.

Nowa days, the term

“best practices’ has

also reached the area

of public services.
Because of this, it isalso becoming more important
to analyse, to compare and to look for similarities
(andasodifferences) inthoseareaswhichfall under
national competence.

» Indeed, generally the competencefor implementing
Community law hasstayed with the M ember States.
In addition, the principles of subsidiarity and
proportionality (Art. 5.2 ECT) apply, aswell asthe
principle of enumerated competence (Art. 5.1 ECT)
and institutional autonomy of the Member States. A
clear area of tension particularly exists between the
principle of institutional autonomy of the Member
Statesandtheobligationsof national administrations
arising from Art. 10 EC (the so-caled Loyalty
principle). Moreover, the impact of the EU on the
national public administrations, public servicesand
even national personnel policies is increasing. In
addition, there are hardly any EU regulations or
directives that do not place certain demands on the
structure and organisation of public administration.
However, at national level, thereistoolittleawareness
of this development. The consequenceisagrowing
number of infringement proceduresintheareaof free
movement of workersandintheareaof social policy
(e.g. Art. 137 ECT and Art. 141 ECT). In thefuture
thisislikely to continueif the Member Statesdo not
anticipate this devel opment.

Considering this “grey area” between EU and
national competence, it is becoming increasingly
important to systematically establish (e.g. by making a
detailed analysis of a policy area) what demands the
integration process places on public administrations.
This concerns administrative and organisational
structures, legal and political processes, aswell ascivil
servicelaw and national personnel policies. Ananalysis
of the effects of European integration on national
administrations (e.g. on the public service in the
environmental area) firstly requireshowever adistinction
to be made between common devel opmentswhich arise
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from general reform and modernisation processes and
developments that result from the integration process.
Furthermore, “convergence processes’ (in the sense of
harmonisation of structures) should be distinguished
from processes which display certain similar trends.
Finally, a distinction should be made between
“Europeanisation” processesinfieldswhichcomeunder
Community competence and areas which — despite the
fact that the Community treaties do not provide for
competence there — are “ Europeanised”.

Theterm* Europeanisation” hasadifferent meaning
than the theory of the “Emergence of a European
Administrative Space”. The first is about a process of
growing impact whereas the second is about a
convergence process. | n addition, the paper proposesto
differentiate between the impact of the EU on national
administrations, national civil servicelaw and national
personnel policies. At the end of thisanalysisit should
be possibleto say something about whether, how andin
which fields of public administration, public services
and personnel policies have a European dimension —or
not! This paper will reject the theory of the emergence
of aEuropean Administrative Spacesinceit presupposes
that competences are delegated to the EU and that
harmoni sation trends can be observed although —when
looking into the subject more specifically — thisis not
the case.

2. Europe, between Unity and Diver sity
Europewasnever “one” anditislikely that it never will
be. The notion of aUnited Europeisacontradictionin
itself. Even under the Roman Empire, the reign of
Charlemagne or Napoleon, Europe was never unified.
Much more than this, Europeis and has always been a
symbol of “Unity and Diversity”, and it wasalwaysthe
existence of plurality, different identities, languages,
treatiesand constitutionsthat marked theidentity of the
continent. The values of Christianity and the idea of
humanity, enlightenment, the separation of powersand
democracy areall based onthecommonideaof tolerance.
European thinking and modernity iswhat Popper called
a constant “falsification process’ in the search for a
better solution but never onetruth. Assuch, thisconcept
stands in sharp contrast to al other ideologies.

The European Integration process is first of al a
transformation process. Stability, diversity and change
are important integral parts of the integration process.
Because of this, the Treaty on European Union obliges
the Community to “contribute to the flowering of the
cultures of the Member States, while respecting their
national and regional diversity and at the same time
bringing the common cultural heritagetothefore” (Art.
151 EC). However, the transformation process does not
mean that the Unionisentirely built on the principle of
diversity. In contrast to this, Art. 6 EU states that the
“unionisfounded ontheprinciplesof liberty, democracy,
respect for humanrightsand fundamental freedoms, and
the rule of law, principles which are common to the
Member States”. As Siedentopf shows, despite
differences in the details, the public services of the
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Member States do rely on the same principles.”

The principles of “Diversity and Unity” are
fundamental when it comes to understanding the
integration process. However, looking from the very
beginnings of the integration process (since 1951), it
seems that the process of European Integration has
gradually led to greater unity and less diversity. As
regards the effect of EC law on the national public
service, threegeneral formsof influencecanbeidentified:
» harmonisation of national law;

e approximation of nationa law;

» exertionof influenceonnational law throughgeneral
legal principles(fundamental freedoms, Community
fundamental rights, principles of law, requirements
for administrative cooperation) and regulatory
instruments.

Moreover, itistruethatin somefieldstheintegration
process has not only brought with it forms of lega
harmonisation but even some elements of political and
administrative convergence. Thisisespecially the case
for thoseareaswherethe European Union hasthe power
to act very widely. For example, in the agricultural
sector, somelegal instrumentsrequiretheestablishment
of a specific agency to carry out certain tasks.®

Inother sectors, theso-called principleof institutional
autonomy of the Member States applies, since the
Member States are responsible for the implementation
and enforcement of community law. However, inredlity,
thereisno clear dividing line between Member States's
competence and EU interference, asin the case of the
Water Framework Directive(e.g. Art. 3.2 of theDirective
2000/60/EC requires the Member States to identify an
“appropriate competent authority” with certain tasks).
Asregardsthecaseof thecandidatecountries, Siedentopf/
Speer® show that during the accession negotiations the
European Commission exerted tremendous pressureon
the accession states to reform their national public
services and to decide upon amodern civil service law.
Because of this, it would be misleading to talk about the
institutional autonomy of the Member States.

3. Public Management Refor m and Conver gence?
Because of the great importance of the integration
processin general, it is easy to overstate convergence,
but it should not be underestimated either. Also in the
field of public management reform, recent public
management theories suggest that even public
management reformsaretravel lingthesameroad. Some
claimthat partial convergenceexistswhereasothersare
of theopinionthat evenamong themost similar countries,
convergence has been exaggerated. “ These differing
views may be founded partly on the sheer difficulty of
doing large-scale comparative research on
administrative change” due to the huge amount of
material and linguistic barriers etc.’® In his paper
“Clarifying convergence”, Pollitt proposesadistinction
between

» Discursiveconvergence—moreand morepeopleare

taking about the same concepts.
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« Decisional convergence — the authorities decide to
adopt a particular form, policy or technique.

e Practical convergence— public sector organisations
begin to work in similar ways.

* Results convergence — reforms produce similar or
the same results and effects.*

Research about these different stages is obviously
moredifficult for ‘ Practical convergence” and “ Results
convergence”. In addition, “convergence at one stage
does not necessarily mean convergence at the next” 2 —
farfromit. AccordingtoPollitt, the* hypothesi sproposed
isthat the extent of convergencedeclinesrapidly asone
moves through the four stages’.** Within the OECD
countries there is considerable evidence of discursive
convergence and also some form of decisional
convergence. Thereis, however, limitedinformationon
practice or results convergence.

The public service is perhaps the section of the
politico-administrative system of each Member State
thatisthemost heavily marked by itsrespectivenational
traditionsand history, and hasbeen theleast affected by
European integration for the longest. As aresult, none
of the treaties have envisaged the competence of the
Uniontoregulatethepublic service. The Treaty of Nice
did not change thistradition either. Article 39.4 EC on
the principle of free movement of workers with the
exception clause to employment in the public service
for exampleisoneof thefew articleswhich hasnot been
amended with theintegration process. To put it another
way: the European Union does not have competence to
regulate the public service, to reform the public
administrations or to reorganise the administrative and
organisational structures of the Member States.

This conclusion from EIPA’s publication on this
topic (Bossaert, D./Demmke, C./Nomden, K./Polet, R.,
“Civil Services in the Europe of 15 — Trends and
Perspectives’, Maastricht 2001) isin clear contrast to
the theory of the establishment of the European
administrative space, whichwasfirst popul arised by the
OECD in 1998* as well as theories on the
“Europeanisation of public administration” and of the
“public services’ including Wessels' fusion theory on
European and national administrations.> What is most
important isthe focus of the study: while EIPA’ s study
deals primarily with civil service law, al the other
studies have amuch wider frame of reference and deal
with public administration in the wider sense.

4. Community law and its contribution to the
development of a European concept of public
serviceand public administration

Europeanintegration hasdefacto nothingto dowiththe
public service—but still agreat deal. To understand this
strained relationship, a distinction should be made
which takes account of the heterogeneity of the concept
of “public service”. In this respect a distinction can be
made between:

*  theEuropeanisationof national administrationsthrough
the implementation and enforcement of EC law;
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» the Europeanisation of national civil servants
through the negotiation, decision-making and
implementation process at EU and national level;

 the Europeanisation of national administrationsand
the public service through administrative
cooperation;

 the Europeanisation of national civil service law
and personnel policies through the case law of the
European Court of Justice and through the building
of networks.

Thefact that in the future the EU will probably still
have no competence to regulate the public service and
civil service law does not mean that at European level
thereisnopossibility of stronger formsof administrative
cooperation between public services and public
administrations.’® Moreover, EC law affects public
services and national civil service law. In this context,
a distinction can be made between:
 theEuropeanisationof basic principles(*democracy,

citizenship, efficiency and effectiveness, ruleof law,
market economy”)*” and the devel opment of general
principles for public administration (“good
governance”, “openness’, the “fight against
maladministration”, etc.);

» the Europeanisation of national civil services
because of the narrowly interpreted principle of free
movement of workers and the public employment
restriction in Art. 39.4 EC;

e Europeanisation through the implementation and
enforcement of secondary legislation (of theequality
provisionsin Art. 137 and Art. 141 EC);

» Europeanisation because of the strict interpretation
of Art. 10 EC and thecaselaw of the European Court
of Justice;

e Europeanisation because of the impact of the
competitionrulesof Art. 86 EC andtheprivatisation
of formerly public servicesand public undertakings
(postal services, rail services, etc.).

Therefore, the fact that the Community has no
competences to regulate the public service does not
meanthat Europeanintegrationhasno effectsonnational
public services. On the contrary: amost through the
backdoor, national publicservicesarebeingincreasingly
influenced by the European integration process, and
national administrative law is also increasingly being
affected by thecaselaw of the European Court of Justice.
In addition, the legal and administrative systems of the
Member States are subject to a permanent adaptation
process to fulfil the requirements in transposing and
implementing EC law. On the other hand, adaptation
processes do not necessarily imply the development of
a common administrative space.

5. TowardsaEuropean Administrative Space?

Asfar asthe complexity of thetopicisconcerned, itis
surprising that an OECD study conducted in 1998
reached the conclusion that a European administrative
space aready existed. The study was however kept

Eipascope 2002/2

11



12

general and did not provide any concrete arguments as
to where, how and why an administrative space is
developing. Obviously, the theory itself has been
provocative enough to become a fixed item on the
agenda of many committees, institutions and research
projects.

In 1999, the OECD published a second study,*® in
which it isargued that as aresult of the case law of the
European Court of Justice ontheimplementation of Art
39.4EC, aEuropeani sation of administrativelaw canbe
seen’® and general legal principles (“rule of law”,
“openness’, “accountability”) are becoming accepted
throughout Europe. Thistheory remindsusof theearlier
work of Jirgen Schwarze on European administrative
law,?® which produced comparableresultson the (partial)
convergence of national administrative law and
constitutional law.

Similar conclusions were also reached by Nizzo in
astudy for OECD-SIGMA ,# inwhich hearguesthat the
narrow interpretation of Art. 39.4 EC and the concept of
“public sector” of the Court of Justice will lead to the
development of an administrative spacein the Member
States. Thistheory is undoubtedly also important from
apolitical viewpoint, becauseit presupposesthat pressure
to harmonise is exerted on public services through the
interpretation of certain legal principles and of EU
secondary law. This inevitably raises the question of
whether these effects will also lead to the devel opment
of a European administrative space in the accession
countries. Current research leaves this question
unanswered: a study by Grabbe? concludes that the
integration process will cause certain institutional
changes in the candidate countries, but the situation in
the Member States shows that the integration process
has only to a very limited extent led to the
Europeanisation of a certain type of administration. In
another study, Goetz concludes that the theory about
the devel opment of a European administrative model is
completely plausible. However — says Goetz — nothing
definite can be said about this yet.

During the Spanish Presidency, the Ministers
responsible for public administration stated in a (so far
rather unnoticed but remarkable) resolution (on 27 May
2002): Although the Treaties of the European Union do
not makeexpressreferencetothePublic Administrations
of theMember States, the* freemovement of peopleand
the exchanging of ideas and experiencesisleading to a
(...) gradua convergence (...) of the administrative
culturesand systems(...) acrossthe enlarged European
Union...”. It is not explained — however — how this
(converging) processispossibleif the Treati esof the EU
do not provide for competence in the area of public
administration and public services.

In the meantime, Bossaert et a. rejected the theory
about the development of a European administrative
space in 2001.* However, EIPA’s publication does
demonstrate that the integration process is having an
increasing and significant effect on the structures of
national public services.

The authors' main point of criticism concerns the
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following arguments:

» Firstly, an analytical distinction should be made
between the theory of “Europeanisation” (in the
sense of general political or legal effects of the
integration process) and the theory about the
development of an administrative space, which
presupposes a “ convergence development”.

e Secondly, it has still not been possible to establish
in a methodological way how “Europeanisation”
takesplace. I sit aconsequence and manifestation of
a general (global) modernisation and
internationalisation process? Or are there real
Europeanisation processes in the public service
which only take place in the EU as a result of the
integration process?

e Thirdly,itistruethat quitesimilar trendscanbeseen
in the framework of administrative reforms in the
Member States (e.g. the “agencification” trend).
EIPA’ s study on the public servicein the Europe of
fifteen shows however that these trends proveto be
very different when|ooking at them more carefully.
For instance, in Sweden the concept of agency is
completely differentfromthat intheUnited Kingdom
or Germany. Anarticlewrittenby JacquesZiller® in
2001 therefore warns against the temptation, in the
framework of the best-practice theory, to compare
concepts which in national terminology are
understood and used in an entirely different way.

e Fourthly: the by far most important argument
disproving the development of a European
administrative space is however provided by the
question: to what extent does a European
administrative model, which would be capable of
“Europeanising” national models, actually exist. In
a study on “European administration” (1986) the
administrative judge Cassese?® concluded that in
Europe there are three dominant administrative
models: the English model, the French model and
the German model. None of these three models has
so far emerged asthe “winner”. On the contrary, in
the European ingtitutions all three of them can be
found. In his article “European Models of
Governance: Towards a Patchwork with Missing
Pieces” (2001),# Ziller took up this theory again
and elaborated it. Ziller argues that mainly four
models predominate in the EU: the Westminster
model, the Napoleonic model, the Weberian model
and the Swedish model. According to Ziller, the
Swedish model, in particular with its principles of
openness, its ombudsman and its independent
agencies etc., has had avery important influencein
the Europeanintegrationprocessover thepastyears.

e Findly, the fact that by now many civil servants
know their European colleaguesjust aswell astheir
national colleagues does not mean that the
negotiating officials change “loyalties’ (as aresult
of the negotiation process).? Also, the regular and
informal meetings of the Directors-General of the
Public Service, theinformal meetingsof thenational
Ministers of the Public Service and the setting up of
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variousworking groupsinthe areaof public service
and human resource management do not
(necessarily) produce acommon “output”. A study
of the University of Oslo and the European I nstitute
of Public Administration showsthat national officials
do not “shed” their primarily nationally oriented
interests, although the influence of European
committees on individual national behaviour is
quite significant.?® What is also important isthat in
many different ways the daily work of national
senior officials is determined by the European
agenda.*® This applies however far less to local
implementing officials.

6. Tentative conclusions. the changing role of the
national civil serviceand theimpact of the EU

Thechanging character of thenational civil servicescan
only partly be explained by theimpact of the European
integration process. In the coming years, the European
Union will — probably with good reason —not be given
a specific competence to regulate the civil service law
and personnel policies of the Member States. This
meansthat inthe near futuretherewill only beinformal
meetings of the Council of Ministers of the Public
Service. In addition, there will be no approximation of
pay, staff eval uation, recruitment, promotionand pension
systems. Inthisrespect, only certainreformsin national
civil service law can be attributed to the regulatory
competenceat EU level and beregarded asadirect effect
of primary or secondary EC law (e.g. concerning the
equality principle). Other developmentsin the field of
national civil servicelaw or personnel law originatedin
modernisation and reform processeswhichfollowed on
from the new public management theory and are global
developments. Wherereformand changeprocesseswere
brought on by the integration process and where they
originated in a modernisation process can only be
determined with great difficulty by carrying out in-
depthanalyses. Inaddition, several other reasonscan be
given as to why a European Administrative Space is
unlikely to emerge.

e Particularly in countries with a traditional career
system, thespecial statusof civil servantswasandis
justified partly by the special nature of their tasks.
The exercise of official powersisto bereserved for
civil servants; this involves measures aimed at
protecting society, keeping public order and
protecting citizens. However, the classic question of
what tasks civil servants (and not public employees
with aprivate contract) should perform could never
be definitively settled. Hence, to date, the question
of what functionsshoul d bereservedfor civil servants
has remained a highly controversial one and is
thereforemostly | eft tothediscretion of therespective
countries themselves.

e Still, at the beginning of the 21% century the civil
service statusis under discussion together with the
concept of the traditional bureaucratic state: as the
classic model of the “civil service state” is directly
linked to the idea of the nation state and national
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citizenship, major challenges to the traditional
concept of thecivil servicestatusanditscapacity for
reform are posed by globalisation and
internationalisation trends, the influence of
Europeanlaw (particularly Art. 39(4), Art. 141 EEC)
and the change of the role and function of the state
(“governance”) (on account of the changed
definition of the concept of nationality, the growing
multicultural dimension of society, the
decentralisation of administrations, privatisation,
agencification and externalisation of
responsihilities, etc.). However, these challenges
present themselvesin different waysto the national
civil services.

Indeed, inmany countriesthereformsof thenational
civil services are leading to alignment with the
private sector and resulting in partial abandonment
of traditional principles of civil service law. At the
beginning of the 21% century, there seems to be
increasing agreement on the fact that treatment and
status different from that in the private sector can
often no longer be justified. Furthermore, social
situations, client orientation, mobility wishes and
requirements, training, motivation as well as
recruitment of staff arebecomingaligned, just asthe
problems faced by the public and the private sector
are. However, from these devel opments we cannot
infer that the reform results produce convergence.

On the basis of the unclarified concept of “official”
powersandthedifferent rolesof thestateand society,
different civil service systems have developed in
Europe. However, different paradoxes have also
developed according to the type of administration
which—depending onthemodel —havelittleto offer
asamodel or example for the candidate countries.
Germany has Beamte (civil servants), Angestellte
(contractual staff) and Arbeiter (employees) working
in the public service. However, al groups may
perform tasks which are related to the exercise of
official powers (although the German Constitution
(Grundgeset?) stipulatesdifferently in Art. 33 GG).
In the various job categories, tasks are carried out
which are aso performed in the private sector.
Precisely because of this inconsistency in the
alocation of tasks the question keeps cropping up
as to why these differences between Beamte and
Angestellte actually exist and what the meaning is
of the concept of “function connected with the
exercise of official powers’, if Angestellte can
perform these functions just as well (or badly). In
some other countries (e.g. the Netherlands and, to
someextent, Finland) themajority of peopleworking
inthe public service have empl oyment rel ationships
governed by publiclaw. However, inthesecountries
the employment relationships in the public sector
have mostly been aligned with those in the private
sector, though the public service performsfunctions
which traditionally involve the exercise of officia
powers. This basically raises the question of the
legitimacy of theemployment rel ationship governed
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e The issue of what

by public law, when the differences |eft on account
of specific featuresare only few. In the French civil
servicethereare practically only civil servantswith
publiclaw status, whoseemployment relationshipis
fundamentally different from that in the private
sector. Here, the question is rather why nearly all
employment relationships are governed by public
law while most of the tasks are not connected with
theexerciseof official powersand canjust aswell be
regul ated by employment contractsmodelled onthe
private sector. Finally, in Sweden, there are hardly
any differences left between employment relation-
ships. Thefollowing question canthereforebeasked:
what is the point
or purpose of the
public sector as an
alternativesectorto
the private sector?

tasks should be
performed by a)
the genera public
service and b) civil
servants, is regu-
lated differently throughout the world. Thereis no
best practicemodel hereeither. Thereasonisthatin
all public services many technical tasks are carried
out which arein noway different fromtheactivities
inthe private sector and are therefore al so regul ated
“privately” in many countries. Even the distinction
(for instance) between the tasks carried out by the
national police and private security services is
becoming increasingly unclear. A growing number
of different employment relationships can also be
seeninthehealth sector and theteaching profession.
For instance, in Malta teachers at state schools are
usualy civil servants, but this does not apply to
teachers at other educational establishments and
schools. Moreover, while certain staff in hospitals
are governed by public service law, employees in
special medical institutions and other hospitals are
not. Thedefinition of ajob in the health sector isnot
standardeither (seee.g. Malta). Reason: thetreatment
of a sick person in a state hospital is subject to
exactly the same rules as in a “private” clinic.
Nevertheless, in some Member States hospitals are
publicwhilein othersthey are“private”. If tasksare
performed by public and private institutions in the
sameway, i.e. if therequired knowledgeandlevel of
qualification are the same, the demands on the staff
inthepublicservicearenodifferentfromthoseinthe
private sector. In some areas things are different
again: in the environmental field, municipal
waterworksneed innoway bedifferentfrom private
waterworksfrom atechnical perspective. Asaresult
staff al sohaveto meet mostly thesamerequirements.
The call for privatisation of the water management
has therefore been getting louder and louder —
especially after the privatisation wavein the United
Kingdom in the eighties and nineties. On the other
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The answer to the question as to the point
and purpose of the special civil service
law and the development of the public

service might however well come
from the candidate countries.

hand, municipal/state waterworks are not merely
motivated by and focused on efficiency (and even
less on profit maximisation), but first and foremost
on provisions for public health, the ability to
withstand crises and reasonable prices. However,
this conclusion does not imply that private
waterworks might not be able to meet these
requirements just as well or even better. Water is
moreover the most important human “foodstuff”,
which iswhy some Member States see water as“a
public responsibility”.
e Furthermore, on the one hand the definition by
Community law (and following the developments
inthe Third Pillar) of
the traditiona func-
tion connected with
theexerciseof official
powers is increa-
singly being“ Europe-
anised” and struc-
tured. Nevertheless
there is no uniform
approach here either:
for instance, many
positions in the police are classified as “ connected
withtheexerciseof official powers’ and can only be
held by nationals. On the other hand, terrorism,
crime and immigration have for a long time been
treated as international phenomena with respon-
sibilitiescoming under the Third Pillar of the EU. In
addition, anincreasing number of police authorities
take on foreign police officersto facilitate contacts
with foreignersin society.

Thepublic servicein Europeisnot astatic structure.
Anexampleor model cannot bediscerned. Ontheother
hand, the public service is subject to crisis-like
circumstancesandisbeing criticised fromall sides. The
answer to the question asto the point and purpose of the
specia civil service law and the development of the
public service might however well come from the
candidatecountries: thefact that thereisan expresswish
on the part of the candidate countriesto set up apublic
service (with civil servants) makes clear that the public
service is still necessary and that no state can function
without a public administration. The urgent necessary
debate on the need for the public service in the 21
century could therefore be initiated by the candidate
countries.

The only thing that seems sure is that a European
public servicemodel will not develop—if at al desirable
— and that there will even be an increasingly strong
differentiation of certain aspects of civil servicelaw in
Europe. However, paralel to these differentiation
developments, therewill al so bestrong Europeani sation
and approximation trends as a result of general
internationalisation, modernisation efforts, best
practicesand the growing importance of theintegration
process. Both processes are not mutually exclusive.
However, it would be an illusion to believe that
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administrative systems are converging, since precisely
concepts such as “decentralisation”, “implementation
and enforcement”, ” openness” or “transparency” or—in
the field of personnel policies — “performance-related
pay systems’, “personnel appraisal systems’ or
“decentralisation of human resource management
responsibilities’” are applied in completely different
ways at the national level. On the other hand, it is
conceivable that important institutional, legal or
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