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follow-up to the Green Pape'r' on
Commercial Commumcatlons

Mario Monti, European Commissioner

he Communication which is reprinted in this special edition of the

newsletter puts into place a framework for the enforcement of Internal

Market principles for this important sector which we proposed in May
1996 when we adopted the Green Paper on Commercial Communications.
This has been strongly supported by the European Parliament and over four
hundred interested parties. This framework of actions is in line with the
commitment we made to improve the Internal Market in the Single Market
Action Plan. The objective is' to facilitate the cross-border provision of
commercial communications services while ensuring appropriate protection
of public interest objectives such as health and protection of consumers and
the environment.

The Communication takes into account the economic importance of this
sector. It plays a key role in the European Union employing hundreds of
thousands of people and it is growing rapidly thanks to the development of
new communications technologies and buoyant demand. For example, in the
specialised area of telemarketing the current number of 193,500 employees
in Europe is forecast to grow to 669,500 in the year 2001. Growth of Internet-
related commercial communications is similarly expected to increase.

The sector also plays a key role in promoting the competitiveness of
European business. Without cost-effective marketing campaigns, business
cannot develop markets or indeed are unable to undertake viable investments
in new products or services. Furthermore, commercial communication services
are critically important for the realisation of the Single Market given that if
businesses cannot communicate their presence, products and services across
borders, they are less able to engage in cross-border trade. Finally, these services
also help finance all media. It is recognised internationally that the development
of information society services and electronic commerce are, and will continue
to be, largely financed by revenues earned from carriage of these services.

The need for an appropriate EU framework in this field is not only
because such services are increasingly offered across borders thanks to the
development of new communications channels, but also because they are
subject to highly divergent national regulations to protect a wide variety of
public interest objectives. The Commission’s approach has taken account of
the importance and sensitivity of the various public interest objectives
pursued by Member State measures giving rise to difficulties for cross-border
commercial communications.

The new framework includes the application of a transparent method of
helping in assessing whether restrictions on cross-border commercial
communications are proportional to the public interest objective pursued
and the creation of a group of Member States’ experts which would, inter alia,
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seek solutions to restrictions via administrative co-operation.

The Commission will apply this approach in four key areas where
commercial communication regulations at the national level diverge significantly
and therefore potentially give rise to both Single Market barriers and to a lack
of effective protection across borders within the Community. The four areas are:

(i) the protection of minors

(ii) unfair competition

(iii)sponsorship and

(iv)misleading claims.

I am confident that through this proposal we have taken account of the
different social and cultural situations in the various Member States. At the
same time, we have prepared the ground for a vibrant commercial
communications sector in the EU, which is vitally important for creating
sustainable jobs and ensuring the Union’s competitiveness.

The UK European Presidency
welcomes the Communication

Lord Simon, UK Minister for Trade and Competitiveness in Europe

ne of the Government's priorities for the UK Presidency of the
European Union this half year is the improvement of the Single
Market. A more effective Single Market is vital for all our citizens, for
consumers and of course for the competitiveness of the UK and the EU. As
Europe makes the final preparations for the Single Currency, effective
communication and a more sophisticated and adaptable market place become
increasingly important.
We are looking to improve the Single Market through:
eliminating delays to transposition of Directives into national law;
ensuring more even and effective enforcement of Single Market rules.
Some examples of how we wish to level the playing field are:
(i) establishment of compliance units in each Member State on the model
of Action Single Market in the DTI. This has been achieved, and we now need
to ensure the units work efficiently;
(ii) improved Commission complaints procedures;
(iii) improvement of the operation of mutual recognition of standards, testing
and certification arrangements - where there are no harmonising rules. We
agreed Council conclusions on this at the 30 March Internal Market Council;
(iv) more efficient production of European standards;
o improving weaker parts of the Single Market such as public procurement;
e ensuring proper enforcement of new legislation on telecommunications
and electricity.
We want to modernise the Single Market by obtaining agreement to new
legislation in the electronic commerce and biotechnology areas.
We want to simplify the Single Market by:
e giving impetus to the Commission’s SLIM initiative (Simplification of
Legislation in the Single Market), which involves project groups comprising
business, Government and other representatives looking at particular Single
Market Directives;
o through the experimental business test panels, launched at the Internal
Market Council on 30 March, which will operate on a national basis and give
business an opportunity to comment on draft Commission proposals. Nine
Member States have volunteered for the experimental phase!
e through discussion of national simplification - after the informal meeting
of Internal Market Ministers in February at Cambridge, the Manchester
conference on better regulation, this is now firmly established on the Internal
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Market Council’s agenda.

For commercial communications the task is most definitely to improve the Single Market.
Commercial Communications is an area which has not been given the attention it deserves
in the Single Market. There is some legislation affecting the sector but it is largely designed
to secure a Single Market in other areas such as pharmaceuticals and broadcasting. There are
of course relevant Treaty articles, not least Article 59 on free movement of services. And there
is a growing body of European Court of Justice case law, in the main of a liberalising nature.
For example the recent De Agostini case confirmed that prohibitions on certain types of
advertising are covered by Article 59, whereas the position on this was previously unclear.

But of course there are problems. There are varying and conflicting national laws, for
example on special offers and sponsorship. One possibility would be for the Commission
to propose Single Market legislation in order to achieve a level playing field in all aspects
of commercial communications. But the Commission shows no signs of making such a
proposal. We agree with the Commission. We suspect that whatever the content of the
proposal, the negotiations would be interminable, given the number of variations in
practices between Member States in different areas of commercial communication. It is
surely better to have an approach whereby the Member States can discuss specific areas
of commercial communications without an emphasis on a legislative solution.

We are pleased that this is what the Commission has been proposing. The Commission’s
Green Paper on Commercial Communications recommended a Commission chaired
committee of Member State representatives to look at specific problems in the Commercial
Communications area. In its response to the Green Paper, the UK Government welcomed
this proposal. It is of course far from a miracle cure for the obstructions to the Single Market
in this area. But it would be a basis for serious discussion and formulation of guidelines
against which future developments could be seen.

We welcome the European Parliament’s support for this proposal; and we understand
that it received widespread support from other respondents to the Green Paper.

We are pleased that the Commission has now issued a Communication to follow up
the Green Paper and the responses to it. Equally we are pleased that the Communication
confirms the Commission’s proposal for a committee.

Commissioner Monti introduced the Communication at the 30 March Internal Market
Council. We are preparing for discussion by Ministers at the 18 May Internal Market Council.
I very much want to preside over a debate on commercial communications then even
though that Council will have a very full agenda. I want to ask my Ministerial colleagues
to give a green light to the Commission to launch its committee.

We hope that the Committee will then be promptly set up, with an early meeting to
establish working methods and launch a challenging programme of work. We hope that
the officials of Member States will make enlightened and considered contributions to the
work of the committee. [ shall certainly call on those DTI officials concerned to do this -
and to closely consult consumer and business interests. We are sure that other Member
States’ representatives will do likewise.

None of this will prevent the need to tackle immediate problems.

DTI is supporting several complaints by business in the Commercial Communications
sector. These relate to television advertising to children in Sweden, television advertising
of toys in Greece, the operation of air miles schemes in Belgium and Germany, and the
broadcasting in France of sporting events in other countries at which alcohol advertising
is on display. Several of these issues are all the subject of Commission infractions
proceedings. These proceedings are not moving as quickly as business or we would like.
No doubt there are reasons for this; but we hope that the processes can be speeded up.
My Department’s Action Single Market stands ready to help business and individuals in the
UK take up what may be obstacles to Single Market rights; and for example is helping
business with the problems I have just mentioned.

The Commercial Communications sector is vital. It has a major contribution to make
to business competitiveness. It has a major contribution to make to consumer choice. In
itself it is a substantial generator of employment.

For the good of the Single Market we must ensure that we maximise the extent to which
the Commercial Communications sector can contribute to the achievements of the Single
Market; and the extent to which we can achieve a Single Market in Commercial Communications.
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Communication from the
Commission to the European
Parliament and the Council

Executive Summary

he May 1996 Green Paper on Com-

mercial Communications in the In-

ternal Market recognised the impor-
tance of the sector in terms of employment
and growth potential and its key role in
helping European businesses and non-
profit-making associations to market their
goods and services throughout the Union.
These services affect a number of impor-
tant public interest objectives such as the
protection of consumers and public health
and are therefore subject to a variety of dif-
ferent national regulations. The Green Pa-
per noted that the divergence of these
national regulations together with the de-
velopment of cross-border commercial
communications was leading to obstacles
to the proper functioning of the Internal
Market. At the same time, the increase in
cross-border commercial communications,

in particular in the area of new Information

Society services and electronic commerce,
could adversely affect the efficient protec-
tion of public interest objectives.

The very high level of response con-
firmed this sector’s.importance. In addi-
tion to the European Parliament, the
Economic and Social Committee and ten
Member States, 433 interested parties re-
sponded to the call for comment over the
past 18 months. In general, there was
strong support for the Commission’s pro-
posals. Indeed, suggestions were made
both to strengthen and add to them.

The Commission has therefore decided
to adopt a range of actions in this sector
with the objective of facilitating the cross-
border provision of commercial communi-
cations services through the establishment
of an efficient and transparent framework
which will also ensure an appropriate pro-
tection of public interest objectives con-
cerned. These actions represent a tool to
assist relevant authorities in their analysis of

problems in this field. This approach is fully
consistent with, and complementary to, the
Single Market Action Plan’s Strategic target
of making rules more effective.

More specifically, the Commission
proposes:
The application of a transparent
assessment methodology.
In many cases, the examination of the
compatibility of a restriction to cross-bor-
der commercial communications with In-
ternal Market principles raises the issue of
its proportionality with the public interest
objective pursued. The Commission will
apply, where appropriate, the proportion-
ality assessment methodology described
in the Green Paper. This will increase the
speed and efficiency with which infringe-
ments are processed and also improve the
quality of any harmonisation initiatives
the Commission will propose in the field
of commercial communications.
Setting up a Commercial
Communications Expert Group.
The Commission will set up a Commercial
Communications Expert Group to establish
transparent and efficient administrative co-
operation between itself and the Member
States and a dialogue with interested third
parties. In response to the calls of the Par-
liament and the Member States, the Com-
mission will ensure that any possible
duplication with Commission committees’
activities will be avoided. It will also ensure
that the Expert Group acts rapidly in the
relevant areas. The Expert Group will not
cover issues that are already dealt with by
Commission committees.
Making available a commercial
communications’ contact point and
information network.
The Commission will establish a central
contact point in the Directorate General for
the Internal Market and Financial Services
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(DGXV) for interested third parties which
will work closely with the other Directo-
rates General involved with policy in this
field. It will also establish a Web site to fa-
cilitate information flows and transpar-
ency.

Establishing a commercial
communications database.

The Commission will establish an infor-
mation database on national and Commu-
nity regulations and self-regulatory codes.
Accelerating complaint processing.
The Commission will continue its general
efforts to speed up the handling of com-
plaints. In this field, it will make efforts to
reduce delays by using, where appropri-
ate, the proportionality assessment meth-
odology.

Setting up a network of

academic experts.

The Commission will establish a ‘repre-
sentative group of academic experts’ in-
terested in the various aspects of the
commercial communications field in order
to assist its work and that of the Expert
Group of Member States’ representatives.
The network of academic experts will be
invited by the Commission to provide
opinions on specific issues.

~ Promoting international
co-operation. _

The Commission will promote the princi-

Introduction

Objective

The European Commercial Communica-
tions sector plays a key role in the Euro-
pean Community. It employs in excess of
1 million Europeans and it is growing
thanks to the development of new com-
munications technologies and demand.
Examples of this growth are well
reported. In the specialised area of
telemarketing the current number of
193,500 employees in Europe is forecast

Follow-up to the Green Paper

ples of this approach in international ne-
gotiations.

Clarifying electronic commerce issues.
The Commission will take account of restric-
tions concerning commercial communica-
tions services in its current examination of
the specific legal issues relating to the devel-
opment of cross-border services in the Infor-
mation Society. In certain areas where there
is legal insecurity it will propose clarification
in the context of a proposal relating to elec-
tronic commerce and associated Informa-
tion Society services.

Keeping the European Parliament
informed.

The Commission will inform the Euro-
pean Parliament on the application of this
approach including an evaluation of the
work carried out and an update of the
work programme.

The Commission will apply this ap-
proach to four key areas where commer-
cial communications regulations at the
national level diverge significantly and
therefore potentially give rise to both In-
ternal Market barriers and to a lack of ef-
fective protection across borders within
the Community. The four areas are:

(i) the protection of minors,
(ii) unfair competition,

(iii) sponsorship and

(iv) misleading claims.

to grow to 669,500 in the year 2001.
Growth of internet related commercial
communications is similarly expected to
increase. For France, Germany, the Neth-
erlands and the United Kingdom alone it
is forecast that these new commercial
communications services could amount to
1.3 billion Ecus in 2002. This is reflected
in the development of new specialised
on-line agencies and internet audience
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measurement specialists. Its importance
for employment is further emphasised by
the fact that many users of commercial
communications have marketing and
marketing research personnel that must
be added to the total employed directly
by the sector. It should be emphasised
that the creative parts of this sector de-
pend on new young talent and the sector
is therefore important in terms of youth
employment in Europe.

The sector also plays a key role in
promoting the competitiveness of Euro-
pean business. Without cost-effective
marketing campaigns, businesses cannot
develop markets or indeed are unable to
render viable investments in new prod-
ucts or services. Furthermore, commercial
communications services are critically im-
portant for the realisation of the Internal
Market given that, if businesses cannot
communicate their presence, products
and services across borders, they will not
be able to engage in cross-border trade.
Finally, these services also help finance all
media. It is recognised internationally that
the development of Information Society
services and electronic commerce are,
and will continue to be, largely financed
by revenues earned from carriage of these
services. :

The Commission acknowledges that
an Internal Market approach was required
in this area given that there existed no co-
ordinated framework for the sector even
though it is: (i) regulated for a wide vari-
ety of public interest objectives and (ii)
increasingly offering services across bor-
ders, thanks to the development of new
communications channels.

The Commission’s approach to the
area of commercial communications has to
take account of the importance and
sensitivity of the various public interest ob-
jectives - such as health, safety, environ-
mental and consumer protection - which
may be pursued by Member State meas-
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ures giving rise to difficulties for cross-bor-
der commercial communications. Article
100a of the Treaty makes it clear that Inter-
nal Market measures which affect such
public interest objectives must take as a
base a high level of protection. The impor-
tance accorded to these public interest ob-
jectives by Community law is reflected also
in Articles 129, 129a and 130r of the Treaty.
It follows that a certain balance must
be struck between Internal Market con-
cerns and other objectives validly pursued
by Member States. In determining what
action the Commission should take in this
area, a certain sensitivity must be shown
towards the different social and cultural
situations in the various Member States.
This Communication summarises the
responses to the Green Paper on Com-
mercial Communications in the Internal
Market (COM(96) 192 final) and presents
the Commission’s approach aiming at es-
tablishing a European policy framework
for commercial communications services.
Commercial communications means:

‘All forms of communication seeking
to promote either products, services or the
image of a company or organisation to fi-
nal consumers and/or distributors.’

The Green Paper’s proposals

On 8 May 1996, the Commission adopted
a Green Paper on Commercial Communi-
cations in the Internal Market. The Green
Paper followed an extensive survey exer-
cise to which over 1,000 interested parties
responded.

The Green Paper stressed that the sec-
tor of commercial communications was of
significant importance to the functioning
of the European economy; cross-border
commercial communications were a
growing phenomenon in the Internal Mar-
ket; differences in national regulations
gave rise to regulatory problems for users,
suppliers and carriers of such services as
well as their recipients and these prob-
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lems were likely to become more manifest
as communications possibilities improved
with the advent of the Information Soci-
ety. These problems are witnessed by the
increasing number of complaints in this
field. The number of these complaints and
the calls for European action from inter-
ested parties will multiply as a conse-
quence of the technical ease with which
commercial communications services can
now cross borders thanks to the develop-
ment of electronic commerce.

Given these concerns and since these
services are used to promote cross-border
trade of all goods and services circulating
within the Internal Market, the Green Pa-
per proposed (see Annex 1) a review of
existing restrictions to ensure that there
exists a qualitative Community framework
allowing for cross-border provision of
such services together with effective
cross-border protection of public interest
objectives and redress against abuses.

Two key proposals were made to en-
sure, in view of the expected growth in
cross-border commercial communication
services, that this review would lead to
the establishment of a high quality, appro-
priate and coherent European framework:
1 the application by the Commission’s
services of an assessment methodology
aiming to facilitate and render transparent
the assessment of the compatibility with
the Treaty of restrictions on cross-border
commercial communications;

2 two inter-related tools to improve co-
ordination and information exchange be-
tween the Commission, the Member States
and interested parties:

i) - An Expert Group of Member States
representatives whose aim would be, on
the basis of the proposed assessment
methodology, to help find constructive so-
lutions to problems for cross-border com-
mercial communications, to safeguard the
coherence of national initiatives and to im-
prove the cross-border protection of pub-

Follow-up to the Green Paper

lic interest objectives in this field.

2) In response to both the call for im-
proved information flow and the need to
provide the data required for the application
of the assessment methodology, the Com-
mission will establish a central information
contact point which would co-ordinate an
information and communications network
between itself, the Member States and all
interested parties.

These proposals meet the objective of
ensuring effective regulation as set out in
the Commission’s Single Market Action
Plan which was adopted in June 1997
(CSE(97)1 final). More specifically, they
represent a framework for enforcement
and problem solving in order to improve
the Community legal framework for com-
mercial communications.

Response to consultation

European Parliament

The European Parliament adopted its
resolution on the Commission Green Pa-
per on Commercial Communications in
the Internal Market ((COM(96)0192 - C4-
0365/96). PE 260.946) at its Plenary meet-
ing on 15.7.97.

Economic and Social Committee

On the 27 November 1996 the Economic
and Social Committee adopted its opinion
on the Green paper from the Commission
on Commercial Communications in the In-
ternal Market. (O.]. No C 66/11 of 3.3.97).
Member States “
To date, the Commission has received re-
sponses from ten Member States. These
are Austria, Belgium, Denmark, Finland,
France, Germany, the Netherlands, Portu-
gal, Sweden and the United Kingdom.
Interested parties

The Commission received 433 replies
from the five groups of interested parties,
demonstrating the wide interest in this
field of Community policy. These can be
broken down as follows: 127 suppliers of
commercial communications services
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(e.g. advertising agencies and of which 30
were European or national trade associa-
tions); 44 receiver associations (e.g. con-
sumer associations or public health

Section 1:
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bodies); 197 users (e.g. advertisers, of
which 70 associations) 52 carriers (e.g.
media, of which 18 associations) and 13
self-regulatory bodies.

Summary of reactions to the Green Paper on
Commercial Communications

Given the purposefully broad questions
that were set at the end of each section of
the Green Paper, responses have tended
to comment on the entire text and all its
proposals. The detailed summary in An-
nex 2 of this Communication covers those
points that received the most comments.
The key positions of the Institutions and
interested parties were as follows.

The European Parliament.

The European Parliament in its resolution
dated 15 July 1997 gave strong support to
the proposals made in the Green paper.
The Parliament wished for the scope of
the definition of commercial communica-
tions to be extended to include on-pack
commercial communications such as on-
pack price promotions, coupons, free-
gifts, etc.

Regarding the two key proposals the
Parliament’s position was as follows:

On the proposed assessment methodol-
ogy, the Parliament gave its full support and,
indeed, demanded for it to be strengthened
by making it mandatory for the Commis-
sion’s work, adding strict time limits for
Commission decisions and requiring that it
be applied to all national restrictions
whether they be in law or self-regulatory
codes.

As regards the Expert Group, contact
point and the information network, again
the Parliament voted with a strong major-
ity in favour of these proposals.

Regarding the Expert Group, the Par-
liament called for it to be as open and

transparent as possible. In order to ensure
transparency and efficiency it also called
for the Expert Group to meet regularly
and reach opinions on specific issues
raised to it within short and strict time lim-
its. It requested that the Expert Group
should prepare a regular report for the
Parliament to allow the latter to monitor
its progress. Finally, it felt that the contact
point should also provide a central data

‘bank on regulations and self-regulatory

codes in the European Community.

The Parliament also identified the ar-
eas of regulations that it felt should be the
first to be examined under the new ap-
proach. These were regulations on com-
mercial communications to children, the
regulatory framework for unfair marketing
methods and differing national restrictions
on brand diversification, on-pack com-
mercial communications, event and tel-
evision sponsorship.

Finally, it added to the proposals. It
called for a system of appeal against the
Commission’s decision to proceed with or
close infringement cases and added that
all efforts should be made to ensure that
self-regulatory systems be strengthened as
well as operated according to the princi-
ple of country of origin control.

The Economic and Social Committee
In its opinion, the Economic and Social
Committee strongly supported all of the
proposals made in the Green Paper. Unlike
the Parliament, it did not indicate a prior-
ity on which areas of regulations should
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first be subject to the proposed approach.

The Economic and Social Committee
was particularly supportive of the pro-
posed assessment methodology and espe-
cially the economic chain reactions which
it felt accurately mirrored how the market
for commercial communications operated
in the real world. It applauded the estab-
lishment of the Expert Group and sug-
gested that Member States should copy the
Commission’s lead by establishing national
central contact points for policy in the field
of commercial communications.

Member States

A large majority of the ten Member States
who responded was supportive of the
proposals. Only one of the ten felt that the
assessment methodology was not accept-
able in principle. The others were sup-
portive with a few suggesting that the
consumer impacts should be more fully
integrated in the economic chain reaction.

Likewise, all the Member States who
responded on the proposal to establish an
Expert Group were favourable. Two
stated that consumer associations should
be involved as well as self-regulatory bod-
ies and another two insisted that it should
not duplicate the work of other commit-
tees or in any way add further delay to the
Commission’s already long infringements
procedure.

Seven of the ten Member States com-
mented on the contact point and informa-
tion network. They all agreed to these but
two made the point that consumer asso-
ciations should be able to have full access
to these and should be given sufficient
resources to be effective.

Finally, the Member States went
through the priority areas listed in the
Green Paper in detail (see Annex 2) point-
ing out where they thought the new ap-
proach should first be applied. They also
made a number of further proposals in-
cluding the need for further work on
cross-border dispute settlement systems

Follow-up to the Green Paper

and the need to accelerate the existing in-
fringement procedure which was consid-
ered to be too slow.

Interested parties

A large number of interested parties (both
from consumer associations and industry)
agreed with the Parliament that the defini-
tion of commercial communications should
include on-pack forms of such services. A
large majority of interested parties favoured
the assessment methodology and a number
of differing suggestions were made to
strengthen this. This majority called for man-
datory application of the methodology. A
number also felt that new legislative propos-
als should be assessed with the proposed
methodology to ensure that they would not
create new barriers in the Internal Market.
Self-regulatory codes should also be subject
to it. Finally, the majority believed that the
Commission should make a commitment to
process infringement cases in this field more
rapidly given that the assessment method-
ology should allow the Commission to be
more efficient in its future work. Certain
consumer associations had doubts that the
methodology would work without improve-
ment. In particular, they felt that the eco-
nomic chain reaction should give more
emphasis to impacts on consumers. A few
respondents from all groups stated that
subsidiarity was more important than pro-
portionality and finally a few respondents
suggested that the economic chain reaction
was far too complex to evaluate and should
therefore be dropped.

On the Expert Group the vast majority
of respondents from all five interest groups
welcomed this proposal. However, most
called for the Expert Group not to add fur-
ther delays either to the processing of in-
fringement cases or to the launching of
required harmonisation initiatives. Various
suggestions were made as to how the Ex-
pert Group should be composed and op-
erate ranging from the use of opinions
from accompanying industry or consumer
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groups which would bring together na-
tional associations representing interested
parties to its dependence on public hear-
ings. Consumer associations opposed the
continual presence of self-regulatory bod-
ies and felt that this should be balanced
with a representation of themselves. Many
respondents from the five consulted
groups called for the Expert Group to draw
conclusions on a specific point within a
fixed time frame and requested that these
conclusions be made public. There was
broad support for the contact point and
information network.

Given the very large number of re-
spondents and their different concerns it
is not possible to summarise the priority
areas that were mentioned by them all.
However, it is important to note that all
the problems raised in the Green Paper
were referred to across the responses that

Section Il:
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were received.

Finally, a number of consumer associa-
tions and public health bodies called for
easier access to national and Community
regulations in this field for their members.

" They also called on the Commission to im-

pose its efforts on effective enforcement,
particularly in cross-border cases. They felt
that the Commission should examine and
develop new systems for cross-border dis-
pute settlements, given the increase in
cross-border commercial communications
that was expected. Industry was critical of
the existing infringements’ procedure and
called for improvements. In particular, it was
felt that this should be made more transpar-
ent and timely. Some respondents called for
the Commission to commit itself to strict
processing time limits and to decisions that
should be subject to appeal by all interested
parties concerned.

The Commission’s response

Objective

The approach seeks to facilitate the cross-
border provision of commercial communi-
cations services within the Internal Market
through the establishment of an efficient
and transparent framework. This will pro-
mote the growth of the European commer-
cial communications sector and allow for
the development of efficient cross-border
marketing strategies by European industry.

This approach will at the same time
ensure the efficient protection of public
interest objectives. The Commission con-
siders consumer protection and the protec-
tion of other public interest objectives as
being essential for the development of the
European Community and the proposed
approach in the field of commercial com-
munications intends to meet these objec-
tives. The Commission considers that an

efficient protection of such public interest
objectives across the entire Community
also ensures the efficient functioning of the
Internal Market. There is therefore a bal-
ance to be found between the objective of
promoting the growth of cross-border
commercial communications services and
that of ensuring consumer protection.

Scope

The Commission’s approach will be appli-
cable to all forms of communication seek-
ing to promote either products, services or
the image of a company or organisation to
final consumers and/or distributors. This in-
cludes all forms of advertising, direct mar-
keting, sponsorship, sales promotions,
public relations and those services used in
the design of packaging excluding labelling.
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The Commission has extended the
scope of the definition proposed in the
Green Paper to include on-pack commu-
nications which are not covered by label-
ling regulations following, in particular,
comments from consumer bodies and ad-
vertisers.

These services fall within the scope of
Articles 59 and 60 such as interpreted by the
jurisprudence of the Court. Indeed, such
services are remunerated and can be, or are,
provided on a cross-border basis. The fact
that these services (be they to an individual
or other business) are not paid for by the
final consumer cannot be invoked to contest
the service nature of these activities.

In certain circumstances, commercial
communications activities could, according
to the case law of the European Court of
Justice, benefit from the application of Ar-
ticle 30 of the EC Treaty relating to the free
movement of goods. The Court’s recogni-
tion of the indirect economic link between
commercial communications services and
the sale of goods is clearly explained in a
number of cases that were referred to in
the Green Paper.

Actions

1) Applying a transparent assess-
ment methodology.

The Commission’s services will, in future
decisions taken in this field, apply, where
appropriate, the following assessment
methodology which builds on that de-
scribed in the Green Paper (see Annex 1)
but adds two further criteria in recognition
of cultural and social differences in the
Member States and the need to ensure co-
herence across public interest objectives.
The methodology consists of two steps.
First step: (Analytical overview).

The objective of the first step is not to un-
dertake the proportionality test as such
but to set out a complete ‘picture’ of the
impacts of the measure. The aim is not to
identify restrictions but to provide a fac-
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tual overview of all possible effects of a
measure in particular on activities that the
measure is meant to regulate and also on
the public interest objectives such as con-
sumer protection and public health. The
first step characterises either (i) the rel-
evant national measure restricting the free
movement of commercial communica-
tions services or (ii) the harmonisation
measure proposed by the Commission.
Seven criteria are proposed for this
characterisation: (i) what is the potential
economic chain reaction and the resulting
impact on consumers caused by the meas-
ure; (ii) what are the public interest objec-
tives ‘motivating the measure; (iii) is the
measure linked to the invoked public in-
terest objective; (iv) does the measure af-
fect other public interest objectives; (v)
how efficient is the measure in achieving
the invoked public interest objective; (vi)
does the measure reflect cultural or social
specificity and (vii) is the measure coher-
ent across all relevant public interest ob-

_ jectives and notably those of consumer

protection and public health?
Second step: (Legal assessment).
On the basis of this overview and the fac-
tual information that it provides, the second
step consists of an overall legal assessment
of whether, for a national measure, it could
be considered to be proportional or, in the
case of a Community measure, it would be
proportional and also coherent with other
Community measures. By knowing the key
characteristics of the measure, the above
mentioned seven criteria will help the rel-
evant authority to be in a better position to
assess its proportionality and coherence.
The methodology will thus take par-
ticular account of the impact of commer-
cial communications on the public interest
objectives of the protection of consumers
and public health. This methodology is
not an automatic test for assessing propor-
tionality, which is left to the decision of
the relevant authority. Nor is it a cost-ben-
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efit or a mathematical analysis seeking to
quantify the value of public interest objec-
tives. It is only a means of ensuring that
such evaluations are based on a complete
overview of the effects of the measure
concerned. In this respect this methodol-
ogy does not substitute the criteria devel-
oped by the Court but rather assists in
their application. Even if the application
of this methodology is not rendered man-
datory, as was explicitly requested by the
Parliament, the Commission’s services
will, where appropriate, apply it when:
(i) considering infringement cases in the
field of commercial communication serv-
ices raising the issue of proportionality.
(ii) providing analysis and discussing is-
sues within the Commercial Communica-
tions Expert Group (see below). The
Commission plans that discussions on the
regulatory problems for cross-border
commercial communications brought to
the attention of the Expert Group will be
oriented on the basis of this methodology.

The Commission’s services will, where
appropriate, apply the assessment method-
ology when designing the Commission’s
own initiatives which are directly linked to
the provision of commercial communica-
tions services. This will further help to en-
sure the transparency and coherence of
such proposals across the Community’s
policy competencies.

The assessment methodology will
provide the following benefits;
(i) Facilitate the required application of
the Treaty.
As the guardian of the Treaty, the Commis-
sion, taking account of all the objectives of
the Treaty, should assess the compatibility
with the principle of free movement of
services of restrictions arising from the ap-
plication of differing national regulations to
cross-border commercial communication
services. As demonstrated in the Green Pa-
per, many of these cases give rise to prob-
lems of proportionality of the relevant
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measures and, in any case, the Commis-
sion has to assess proportionality in con-
formity with the jurisprudence of the Court.
The Commission is obliged to undertake
this task to ensure that it is not possible to
remove barriers that have been identified
by application of the Treaty. This has to be
assessed before proceeding with Internal
Market harmonisation. It is worth noting
that in the opposite case where measures
are considered as being disproportionate
this does not mean that Member States can-
not take measures to protect the public in-
terest objectives concerned. They would
rather be required to adopt other measures
which meet these objectives in a more pro-
portionate way.

(ii) Achieve greater transparency and le-
gal security.

Some legal uncertainty in the field of com-
mercial communications could follow from
the lack of transparency and differing inter-
pretations of the principle of proportional-
ity in Article 3B of the Treaty and in the
jurisprudence of the Court on the princi-
ples of free movement. In presenting how
it intends to proceed when assessing the
proportionality of national restrictions or
Community initiatives in the field of com-
mercial communications, the Commission
seeks to achieve greater transparency and
legal security vis a vis the European Insti-
tutions, Member States and interested par-
ties. This legal security is crucial for
entrepreneurs considering investing in Eu-
rope in electronic commerce.

(iii) Improve the protection of public inter-
est objectives.

It is important that in line with existing
Community directives or proposals for
such directives, the Community and Mem-
ber States should efficiently protect public
interest objectives such as the protection of
consumers and public health. However, it
is also important to avoid these objectives
being unjustifiably invoked so as to protect
their own national market and thus frag-
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ment the Internal Market. The only way to
achieve these requirements within the area
without frontiers is to promote an ap-
proach which focuses on the quality and
the substance of the protection aimed for
by the measure. The recognised intention
to protect should be apparent from an as-
sessment of the concrete content of the
measure. Furthermore, a more systematic
analysis of the effects of measures would
help detect where existing measures are
not sufficient for protecting the public in-
terest objectives and, therefore, where sup-
plementary measures are necessary. In this
respect it is worth noting that through as-
sessing the reactions in the market, the
methodology identifies the overall impact
on consumer protection or other public
interest objectives such as public health.
In this context the application of a
transparent assessment methodology
would have positive impacts on consumer
protection and the protection of public
health since:
e It would, in particular, help identify
national legislation in terms of consumer
protection or other public interest objec-
tives which offers best practice in the
Community. Given that any citizen could
expect to benefit from a high level of pro-
tection, such a common methodology will
facilitate the assessment of the differing
levels of consumer protection.
o It will contribute to the design of effi-
cient initiatives in this field. For example,
through the economic chain reaction as-
sessment one can evaluate how market
players react to the specific regulation in
order to see whether the final outcome is
positive or, indeed, counterproductive for
the consumer.
o It will facilitate the explanation to inter-
ested parties of Community initiatives seek-
ing to promote public interest objectives
which affect commercial communications.
e It will incite an improvement in infor-
mation gathering relating to, for example,
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research and factual evidence on the risks
to and the behaviour of consumers.

(iv) Facilitate assessment

The assessment methodology is not diffi-
cult to apply since it relies on the analysis
of concrete and real situations. In particu-
lar, the economic chain reaction analysis
of the market that drives these services is
based on factual information which can
easily be made available.

(v) Allow the use of a tool that is both effi-
cient and flexible.

The Commission will apply the transpar-
ent proportionality assessment methodol-
ogy where appropriate. It recommends
that national authorities should also apply

- such a methodology. However, the Com-

mission considers, at this stage, that it is
not necessary to propose a binding instru-
ment. The Commission will monitor the
efficiency of this approach and according
to its result could make additional propos-
als in the future.

This tool can also be applied by and to
self-regulatory bodies which are present in
certain Member States in this field. The
Commission recognises the efforts that the
national self-regulatory bodies have made in
establishing a cross-border complaint sys-
tem that works on the basis of the country
of origin control principle in the European
Advertising Standards Alliance (EASA). The
Commission believes that self-regulation is
only effective when its codes are adhered to
in a comprehensive fashion by all parties, its
sanctions are effective and, at the European
level, it works on the basis of mutual recog-
nition. The Commission identifies the lack of
mutual recognition in certain self-regulatory
regimes as a clear indicator that the propor-
tionality assessment methodology should be
applied to codes and that certain national
systems are still requiring development. In
any event, the codes should be compatible
with the Treaty in order to avoid the intro-
duction of Internal Market barriers through
self-regulation.

13



Fallow-up to the Green Paper

2) Setting up a Commercial
Communication Expert Group
The Commission will establish a Commer-
cial Communications Expert Group. It will
have four functions:
o Facilitate the exchange of views be-
tween the Commission and the Member
States.
¢ Help the Commission to identify solu-
tions to problems in the field of cross-bor-
der commercial communications services
which will either: (i) allow for the appli-
cation of mutual recognition or (ii) iden-
tify precise harmonisation needs.
e Provide data and facilitate information
exchange on national measures in the field
of cross-border commercial communica-
tions services in order to assist the Com-
mission to: (i) establish and run a database;
(ii) collect information on its specific re-
quest; (iii) collect information on the Mem-
ber States’ regulatory problems with
services emanating from third countries.
e Provide information for the work of
committees established by secondary Com-
munity law in the field of cross-border com-
mercial communications services. The
Expert Group will be chaired by an official
of the Commission. Its members will consist
of two representatives appointed by each
Member State. The Commission will invite
groups, where they exist, made up of na-
tional representatives of interested parties
(from all areas including consumer associa-
tions) to present their positions on the is-
sues being considered. The Expert Group
will meet on a regular basis. The Commis-
sion will decide on its agenda in view of the
information it receives from the information
network (see below) and the problems
raised by the Member States themselves.
Furthermore:
e The agenda of Expert Group meetings
will be made public via the information
network where appropriate.
e The Expert Group should seek to
reach an opinion on a specific point
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within six months.

e Its opinion, where appropriate, will
be made public by the Commission’s cen-
tral contact point (see below) to interested
parties.

e The work of the Expert Group will be
without prejudice to the Commission’s
power of initiative and its discretion to pro-
pose legislation or to begin infringement
proceedings accorded by Article 169 of the
Treaty. Furthermore, complaints made to
the Commission under Article 169 will not
be forwarded to the Expert Group.

e The work of the Expert Group will ob-
viously not cover national measures
which transpose existing directives nor
will it overlap with work of committees
established under such directives (e.g. the
contact committee of the TVWF directive
(Directive 89/552 EEC as amended by Di-
rective 97/36 EC)).

¢ The Commission will keep the Parlia-
ment informed of the work and conclu-
sions of the Expert Group.

The Expert Group represents a new
tool for implementing Commission policy
in this field and will offer the following
advantages:

(i) Increased problem resolution
efficiency.

The Expert Group would improve the
possibility of solving problems concern-
ing cross-border commercial communica-
tion services by:

e Providing an easily accessible forum
for the Commission and Member States to
hold constructive discussions.

e Facilitating the awareness of national
authorities to potential problems of a
Community dimension.

e Facilitating informal information flows
between national authorities and the
Commission.

e Allowing the Commission’s services to
have greater information for assessing the
possibilities for applying mutual recognition
or, where this proves not to be possible, for
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preparing targeted harmonisation initiatives.

The work of the Expert Group will not
overlap with the Commission’s power in
the field of Article 169 infringements. The
Commission’s powers will be fully main-
tained to initiate an infringement proce-
dure or to decide whether or not to
proceed with a complaint.

(ii) Increased transparency of the policy-
making process.

The Expert Group will clearly reinforce
transparency through:

o The publication of its agendas and
opinions.

o Allowing interested parties to partici-
pate in the policy process.

e Ensuring that the Parliament is kept
fully informed and aware of policy devel-
opments.

In conformity with the Parliament'’s
resolution it will be kept closely informed
of the work of the Expert Group. By keep-
ing the Parliament informed directly it will
be possible to involve the Parliament in
this approach. The latter will therefore be
able to plan and inform its debates on fu-
ture proposals in a more efficient manner.
(iii) Keeping interested parties involved in
the policy debate.

Interested parties, in particular con-
sumer associations, will benefit from the
Expert Group because:

e They will have far easier access to in-
formation in this field.

e They can submit written representa-
tions.

e They will be incited to co-ordinate,
where possible, their opinions at Commu-
nity level. _

¢ Avoiding polarisation of the policy de-
bate.

Polarisation of policy debates will be
avoided by allowing a wide variety of in-
terested parties to have access to the Ex-
pert Group'’s findings.
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3) Making available a Commercial
Communications’ contact point and
information network
The Commission will establish a central
contact point in the Directorate General for
the Internal Market and Financial services
which will work closely with the other rel-
evant Directorates General. Its role will be:
e Torespond to request for information
regarding the Commission’s policy in this
field.
e To collect information especially about
problems regarding the efficient operation
of the Internal Market in this domain. Ob-
viously, formal complaints (Article 169 pro-
ceedings) will be sent to the Secretariat
General of the Commission for registration.
Complaints with respect to existing direc-
tives will be passed to those services of the
Commission responsible for their transpo-
sition and management.
e To maintain communications between
the Commission, the Parliament and the
Member States. Other Commission serv-
ices will be closely associated with and be
kept fully involved by the central contact
point to ensure a better flow of information.

As a complement to the existing Com-
mercial Communications newsletter, the
Commission will establish a Web site. It will:
e Make available information on the Ex-
pert Group’s work (work programme,
opinions, follow-up etc.).
o Give access to the database on Euro-
pean commercial communication regula-
tions (see below).

These actions will bring a number of
advantages:
e Interested parties will benefit from the
Web site since they will have the possibil-
ity of letting their views be known directly
to the Commission and the Member States.
e Unlike the organisation of formal pub-
lic hearings which restrict participation in
debates to a select number of participants,
the network will allow for a far larger
number of interested parties to be reached
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and likewise allow them to provide compre-
hensive information to the policy process.
e The Web site and network will allow
the Commission to disseminate policy in-
formation to a very large number of inter-
ested parties;
e The contact point will facilitate infor-
mation collection as well as assist co-or-
dination of policy in this field.
4) Establishing a Commercial
Communications Database
The Commission will establish a database
on national and Community regulations
and self-regulatory codes in this field.
This initiative responds to the call for
easier access to national and European
regulations. The Commission believes
that this database should be constructed
on the basis of information exchanged
between the Commission, national au-
thorities and self-regulatory bodies. The
database will be accessible via the Com-
mercial Communications Web site. This
would ensure that interested parties re-
ceive the most up to date regulatory infor-
mation available from those competent
for applying the relevant rules.
5) Accelerating complaint resolution
In line with its general policy, which seeks
to improve its handling of infringements,
the Commission will also seek to acceler-
ate complaint resolution in this field. -
The Commission considers that the
contact point, the information network
and the proportionality assessment meth-
odology should result in faster processing
of complaints and thus greatly help the
sector and its users as well as the consum-
ers who are the receivers of such services.
Indeed, all these measures will increase
the transparency of the proceedings and
therefore the plaintiffs, the responding
national regulatory authorities and the
Commission services involved will all be
able to work in a more efficient and rapid
manner. This is, of course, without preju-
dice to the confidentiality of procedures
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between the Commission and the relevant
Member State con- cerning possible solu-
tions to an infringement proceeding. The
analysis of measures requires as much
precise and factual information as possi-
ble and this should be more forthcoming
under this approach.

6) Setting up an Expert network

The Commission will encourage the es-
tablishment of a network of independent
experts interested in the various aspects of
the commercial communications field in
order to assist its work and that of the Ex-
pert Group. The network of academic ex-
perts will give views at the Commission
services' request.

In view of the need to assess propor-
tionality vis a vis the relevant public inter-
est objectives, it could be necessary on a
case by case basis to benefit from the as-
sistance of recognised experts which rep-
resent all the differing interests concerned.
In order not to limit the number of experts,
the Commission will use the new possibili-
ties offered by the internet as a basis for
organising the work and communication
within this network.

7) Promoting international
co-operation

The Commission will ensure that EU
policy in this field will be promoted in in-
ternational fora and, in order to facilitate
cross-border commercial communications
services at the global level, will promote
the principles of this approach in interna-
tional discussions.

The principles of this approach, in par-
ticular the objective of further improving
the analysis of proportionality and coher-
ence of regulation in this field, have al-
ready been welcomed by our major trading
partners as well as many operators. Given
that the advent of the Information Society
leads to the globalisation of commercial
communications services, cross-border
problems with such services from third
countries are likely to increase. Therefore,
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there is a need to find international solu-
tions to achieve more efficient protection of
public interest objectives in an increasingly
cross-border trading environment. The In-
ternal Market regulatory framework repre-
sents a good starting point for reaching
such solutions and therefore the Commu-
nity should be involved in international
discussions on these issues.

8) Clarifying electronic

commerce issues

The Commission is examining the specific
legal issues relating to the use of cross-
border commercial communications serv-
ices in the Information Society and will
propose possible clarification in the con-
text of a proposal relating to electronic
commerce and associated Information
Society services.

Revenues generated from commercial
communication services represent one of
the major sources of funding for Informa-
tion Society services. This form of funding
needs to be promoted in order to ensure
that the distribution of high quality infor-
mation will increase and remain accessi-
ble free of charge. There are already
indications that cross-border commercial
communication services on the internet
are subject to legal insecurity and barri-
ers. Examples include whether or not Web
sites are to be considered as advertising or
points of sale, transparency provisions for
sponsorship which vary between Member
States and differing national restrictions
on advertising for the liberal professions
that could undermine the development of
their on-line information services. Other
complex issues such as those relating to
intellectual property rights and branded
domain names also need to be addressed.
Moreover, as regards new national pro-
posals for regulations pertaining to on-
line commercial communication services,
the compatibility of these with the Treaty
will be evaluated via the application of the
currently proposed third amendment of
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Directive 83/189/EEC concerning regula-
tory transparency in the Internal Market
for Information Society services. A com-
mon position was reached on this pro-
posal in the Council on 26 January 1998.
9) Keeping the Parliament informed
The Commission will inform the Parlia-
ment on the application of this approach
including an evaluation of the work carried
out and update the work programme.

In its resolution, the Parliament ex-
plicitly asked to be kept informed by call-
ing on the Commission to ensure that the
Expert Group would work in a transpar-
ent manner and would have its results re-
ported to the European Parliament. The
Parliament sought, through this proposal,
to express its willingness for this ap-
proach to lead to rapid results and, where
necessary, to propose to adapt the ap-
proach in the light of this monitoring.
Given the significant number of important
public interest objectives (e.g. consumer
protection and the protection of public
health) pursued in this field, it is crucial to
keep the Parliament actively involved in
the development of this approach.

Priority areas for the Expert
Group’s consideration

According to information and responses
received during the consultation on the
Green Paper, and, in order to ensure rapid
and efficient results of its policy, the Com-
mission will prioritise its work. During the
two years following the adoption of this
Communication, the Commission will call
on the Expert Group to examine problems
arising from cross-border commercial com-
munications and the objectives, levels and
means of protection of public interest ob-
jectives of differing national regulations
pertaining to them in the following areas:
1) The protection of minors.

In the field of television advertising the
Commission has already undertaken mini-
mal harmonisation regarding advertising to
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minors (Directive 89/552 EEC as amended
by Directive 97/36/EC). However, further
problems have been raised in the context
of minors’ advertising. The European Par-
liament in its resolution has requested for
a more detailed assessment of the effects
of commercial communications on chil-
dren. This issue has also been raised in a
number of positions on the Green Paper.

Consumer associations and public
health bodies have called for harmonisa-
tion of regulations and, in some areas, for
strengthening of protection concerning
commercial communications aimed at mi-
nors.

Operators complained about certain
national restrictions causing barriers to
cross-border services that were invoking
the protection of minors.

The key problem areas that were
highlighted and that will need to be ad-
dressed are:

o Differing national regulations on
sponsorship for educational programmes;
o Differing national regulations on di-
rect marketing targeted at minors;

o Differing national regulations on televi-
sion advertising aimed at minors (toys,
snack foods, confectionery) in so far as
these are not already covered by Directive
89/552 EEC as amended by Directive 97/
36/EC or by work of its contact committee;
e Differing national regulations on the
sponsorship of sports events by brands
that are associated with products aimed at
children or that can have harmful effects
on public health.

2) Unfair competition laws and
associated matters.

This issue was raised by the European
Parliament who called for a framework of
rules on dishonest marketing methods.

Certain consumer associations also
felt that harmonisation of laws preventing
unfair marketing practices was necessary.
This is a particularly important point in
view of the development of electronic
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commerce. Consumer associations also
wished to ensure that fraudulent schemes
and pyramid selling techniques are out-
lawed across the Community.

Operators pointed to the significant
variations in national regulations concern-
ing discounts, gifts and competitions,
which effectively impeded the develop-
ment of cross-border promotional cam-
paigns. They also noted that multi-level
marketing techniques (i.e. promotion and
selling of products through networks of
independent (non-salaried) distributors)
could develop as a consequence of the
possibility of networking independent
agents globally.

More specifically, the following prob-
lem areas will be addressed:

o Differing national regulations on dis-
counts;

o Differing national regulations on
couponing;

o Differing national regulations on free
offers and gifts;

o Differing national regulations on prize
competitions, commercial lotteries and
sweepstakes;

¢ Differing national regulations on multi-
level marketing and pyramid selling.

3) Sponsorship.

Whilst recognising that certain aspects of
TV sponsorship had already been subject
to harmonisation by Directive 89/552 EEC
as amended by Directive 97/36/EC the
European Parliament called for the differ-
ent national regulations relating to spon-
sorship which are not harmonised by this
directive and patronage to be examined.

A number of interested parties noted
the differences in definitions of sponsor-
ship or even their absence (whereby
sponsorship is treated as identical to ad-
vertising) for regulatory purposes across
the Member States. They complained of
the legal uncertainty that arose as a con-
sequence. Likewise, certain parties also
noted that TV sponsorship regulations
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vary significantly between countries.

The following problems will be ad-
dressed:

o Differing national regulations on
sponsorship services related to particular
products.

o Differing definitions in national regu-
lations of sponsorship and patronage
which restrict the development of cross-
border services in this area.

¢ Differing national regulations on TV
sponsorship insofar as they concern as-
pects which are not covered by Directive
89/552 EEC as amended by Directive 97/
36/EC or the work of its contact committee.
4) Claims and misleading advertising
The Green Paper noted that Directive 84/
450 EEC has already harmonised mislead-
ing advertising and more recently com-
parative advertising. However, additional
calls for action were made in this field as
regarded claims.

Consumer associations and public
health bodies wished to see stricter harmo-
nised rules at the European level controlling
the use of certain health and nutritional
claims. Consumer organisations noted that
differences remain in the interpretation of
what is misleading advertising between the
Member States. They pointed out that this
leads to great difficulties in the processing
of cross-border complaints.

Operators criticised differing national
restrictions on requirements of packaging
which went beyond the prescribed re-
quirements of labelling legislation. These
not only covered ‘product information’
(i.e. claims) but also use of brand names
(certain Member States have restrictions
on brand diversification for brands asso-
ciated with particular product categories)
and the use of licensed graphics.

The following problems will be ad-
dressed: ,

e Specific areas where differing national
regulations are giving rise to divergent
interpretations of ‘misleading’. This is giv-
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ing rise to evident legal uncertainty for
cross-border commercial communication
services and their recipients;

o Differing national regulations on
product or service ‘claims’ that have not
been covered by legislation on labelling
requirements;

o Differing national regulations on
brand diversification relating to particular
products or services.

5) Redress systems

The Commission has already proposed to
improve access to justice with its modified
proposal for a directive on injunctions for
consumers interests (Council Common
position CE n° 48/97).

Whilst welcoming this action, con-
sumer associations called for improve-
ments in both judicial and extra-judicial
cross-border redress systems against mis-
leading and fraudulent commercial com-
munication services.

The following issue will be addressed:
e The Expert Group will examine how
existing redress and dispute settlement
systems (including those operated by self-
regulatory bodies) can be improved in a
cross-border environment.

6) Application of the
proportionality assessment
methodology at national level

Some national authorities have indicated
to the Commission their support for the
application of the assessment methodol-
ogy. The Commission would recommend
its assessment methodology to be applied
at national level by relevant national au-
thorities.

In this context the members of the
Expert Group will be invited to indicate:
e how they apply the principle of pro-
portionality (organisational aspects),

e to what extent they are applying the
Commission’s methodology and, if not,

e whether they would be prepared to
adopt this methodology.
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Annex 1
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A summary of the proposals made in the
Green Paper on Commercial Communications

in the Intemal Market.

Definitions and scope

The Green Paper defined commercial
communications as: ‘All forms of commu-
nication seeking to promote either prod-
ucts, services or the image of a company or
organisation to final consumers and/or
distributors.’ This covers all forms of ad-
vertising, direct marketing, sponsorship,
sales promotions and public relations. It
encompasses the use of such services by
all goods and service industries as well as
public and semi-public bodies.

The proposed assessment
methodology

The Green Paper explained the implica-
tions, in terms of Community action, that
could follow the expected increase in cross-
border commercial communications serv-
ices. It was likely that restrictions to
cross-border services would appear as well
as problems for the efficient protection of
public interest objectives as a consequence
of Member States applying their differing
laws’ provisions to incoming services. This
problem is particularly relevant to commer-
cial communications given the disparity of
public interest objectives pursued by Mem-
ber States’ regulations.

This view resulted from the analysis of
existing laws in the Green Paper. This not
only highlighted that national rules differed
significantly across Community borders but
also that the compatibility of any resulting
cross-border restrictions with EC law would
depend, for the most part, on whether or
not they met the principle of proportional-
ity, i.e. if the measure is proportional to the

pursued public interest objective. Applicable
national legislation on commercial commu-
nications pursues important public interest
objectives such as the protection of consum-
ers, the protection of minors, the protection
of public health, the protection of pluralism,
etc. For Community measures in this field,
the Green Paper examined how a measure
pursuing one public interest objective might
impact on a number of other public interest
objectives and therefore how there was a
need to ensure coherence of the Community
framework. A careful assessment of propor-
tionality was therefore considered to be es-
sential in this field.

The methodology is not an automatic
test for assessing proportionality, which is
left to the decision of the relevant author-
ity. Nor is it a cost-benefit or a mathemati-
cal analysis seeking to quantify the value
of public interest objectives. It is only a
means of ensuring that such evaluations
are based on a complete overview of the
effects of the measure concerned. In this
respect this methodology does not substi-
tute the criteria developed by the Court
but rather assists in their application.

As specified in the Green Paper, ac-
cording to the case law of the Court, the
assessment of proportionality requires:
first the verification of the appropriateness
of the national restrictive measure vis a vis
the pursued objective, i.e. it must be such
as to guarantee the achievement of the in-
tended aim; and, secondly, testing that the
national restrictive measure does not go
beyond that which is necessary in order to
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achieve that objective or in other words
that the same result cannot be obtained by
less restrictive rules.

Since the jurisprudence of the Court
has not, as yet, provided precisely defined
elements that would allow for the assess-
ment of the proportionality of national or
Community measures, the Commission
proposed a methodology in the Green Pa-
per which would help, where necessary,
to further improve a systematic and well
informed analysis. The Commission sug-
gested that this methodology would help
appreciate the proportionality and coher-
ence of national or Community measures
in this field.

The methodology drew on the juris-
prudence of the Court and an analysis of
the Community market for commercial
communications services in particular, in
terms of how these services impact on
public interest objectives, such as the pro-
tection of consumers and public health.

It consisted of a two step procedure:
First step: (Analytical overview).

The objective of the first step was not to
undertake the proportionality test as such
but to set out a complete ‘picture’ of the
impacts of the measure. The aim was not to
identify restrictions but to provide a factual
overview of all possible effects of a meas-
ure in particular on activities that the meas-
ure is meant to regulate and on the public
interest objectives also. The first step was to
characterise either (i) the relevant national
measure restricting the free movement of
services or (ii) the harmonisation measure
proposed by the Commission. Five criteria
were proposed for this characterisation: As-
sessment criterion A. What is the potential
economic chain reaction caused by the
measure? This consisted of assessing how
the business strategies of the economic
players involved would alter in response to
the measure being examined or proposed
in order to assess the overall impact of that
measure or proposal on the consumers that
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it seeks to protect; Assessment criterion B:
What are the public interest objectives mo-
tivating the measure?; Assessment criterion
C: Is the measure linked to the invoked pub-
lic interest objective?; Assessment criterion D.
Does the measure affect other public inter-
est objectives?; Assessment criterion F: How
efficient is the measure in achieving the in-
voked public interest objective?

Second step: (Legal assessment).

On the basis of this overview and the factual
information that it provides, the second step
would consists of an overall legal assess-
ment of whether, for a national measure, it
could be considered to be proportional or,
in the case of a Community measure, it
would be as proportional as possible taking
into account the overall objectives of the
Treaty and also coherent with other Com-
munity measures. By knowing the key
characteristics of the measure, the above
mentioned five criteria will help the relevant
authority to be in a better position to assess
its proportionality and coherence.

Improved co-ordination and
information at the European level

The Commission proposed in the Green
Paper to establish an Expert Group to con-
sider commercial communications issues.
This Expert Group's discussions would be
based on the assessment methodology. It
would seek to establish a constructive dia-
logue between the Commission, Member
States and interested parties. It would allow
for agreement on application of mutual
recognition by permitting the Commission

and Member States to reach consensual

solutions and thus avoid excessive reliance
on the conflictive infringements’ proce-
dure. Where mutual recognition would
prove not to be possible, it would repre-
sent a new, rapid and precise manner to
detect specific problems requiring harmo-
nisation. It would therefore avoid broad,
all-embracing harmonisation initiatives.
The Expert Group was also to act as a
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! For example, promotions such as
vouchers or competitions placed on
the packaging of the product.

forum for administrative co-operation, in
particular, to allow for an exchange of infor-
mation on new Information Society devel-
opments in this field. It was proposed that
it would therefore consider how the
Community approach to commercial com-
munications could be promoted at the inter-
national level which is essential given the
global nature of the Information Society.
As regards the format of the Expert
Group, the Commission proposed that it
should be an Expert Group which would be
called when problems arose. The problems
to be discussed would be tabled by the
Commission. The Expert Group would be
composed of representatives of the Mem-
ber States. These could be accompanied by
national self-regulators when the issue dis-
cussed entered their fields of competence.
For the Commission’s work to be well
targeted and informed, and in order to en-
sure that the Expert Group focussed its at-
tention on key issues affecting ‘receivers’,
‘suppliers’, ‘users” and ‘carriers’ of com-

Annex 2
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mercial communications, the Commission
made two proposals to improve informa-
tion provision and communication with
interested parties. The first was a central
information contact point which could
both give and collate information on regu-
latory issues affecting these services. The
second was an on-line information net-
work that would enable interested parties
to have direct access to the Commission's
and Expert Group's work and would com-
plement the existing Commercial Com-
munications newsletter.

Areas of commercial
communications regulations
requiring priority attention

Parts [, I and III of the Green paper called
on respondents to comment on the Com-
munity’s objectives in this field and also to
comment on the problem areas that the
Commission had identified thanks to the
survey exercise that it had conducted
prior to the drafting of the text.

Summary of responses to the Green Paper

Internal Market

Definitions and scope

European Parliament

In its resolution the Parliament called for
the scope of commercial communications
to be delimited in terms of the service pro-
viders covered. It also suggests that this
scope should be extended to cover pack-
aging by calling on the Commission to
study the obstacles of using commercial
communications on packaging'.
Economic and Social Committee

The Committee did not contest the scope
of the Green Paper but insisted that com-

.on Commercial Communications in the

mercial communications services used or
supplied by charities and non-profit or-
ganisations should be included in the
scope of the definition given the impor-
tant role that these services have for the
operations of these organisations.
Member States

No Member State contested the definition
of commercial communications set out in
the Green Paper.
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Interested parties®

Certain users of commercial communica-
tions (e.g. advertisers) and consumer as-
sociations criticised the definition for not
including on-pack commercial communi-
cations which were closely associated
with the other communication services
listed in the definition. It was noted that
on-pack commercial communications
were directly associated to branding strat-
egies. Consumer associations pointed out
that claims and promotions made on pack
attract consumers’ awareness and there-
fore should be regulated accordingly.

In addition a few consumer associa-
tions contested the entire policy by con-
structing two lines of reasoning. First, they
claimed that since consumers did not de-
mand commercial communications serv-
ices they could not be considered as
services under the provisions of the
Treaty. Secondly, they claimed that the
recent jurisprudence of the Court sug-
gested that restrictions on ‘sales methods’
could not be analysed under the EC Trea-
ty's provisions on free movement unless
their application was discriminatory.

The assessment methodology

European Parliament
The Parliament’s resolution was clearly
supportive of the proposed methodology.
To quote the resolution, the Parliament:

‘Supports the approach proposed in the
Green Paper of assessing whether restric-
tive measures are proportionate to their
intended purpose, as this will make it pos-
sible to ensure that the area without fron-
tiers operates effectively and provides
better protection for objectives of public
interest, such as consumer protection,
public health protection, the protection of
intellectual and commercial property and
the protection of privacy;’

The Parliament made a number of
suggestions as to its implementation.
More specifically, it:
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o ‘'Asks the Commission to publish [in
this Communication] the definition of the
proportionality assessment methodology,
which includes strict time limits for deci-
sions, is based on existing jurisprudence
and explains how it is applicable to exist-
ing legislation at national and Commu-
nity level, self-regulatory codes and new
legislative proposals

o calls for the approach ‘to be based on
(a) the need to combine market opening
objectives with the maintenance and im-
provement of high standards, (b) the need
for an appropriate blend of legislation and
self-regulation which reflects the cultural
differences in the Member States.’
Economic and Social Committee

The Committee commended the examina-
tion of potential economic chain reactions
(Criterion A) as an important part of the
overview process proposed. It gave a fa-
vourable opinion on the usefulness of the
proposed methodology and the analysis
on which it was based, as provided in the
Working Document that was distributed
with the Green Paper.?

More generally in its conclusions the
Committee noted that:

..the introduction of this type of meth-
odology would offer the prospect of a
comprehensible and agreed assessment
procedure which would reduce the ambi-
guity and/or uncertainty which prevails in
its absence.’

Whilst noting that any reduction in
consumer protection must be avoided as
should the provision of an unfair advan-
tage to multi-national enterprises, the
Committee considered that:

\..the methodology may offer the pros-
pect of combining enhanced consumer
protection with the opportunity for harmo-
nisation of the practices used in commer-
cial communications. As a result, this
should also help to create more open com-
petition between enterprises creating and
supplying commercial communications.’

% The five interest groups are ‘re-
ceivers’ (i.e. all forms of consumer
and public health associations), ‘us-
ers’ (e.g. advertisers), ‘suppliers’
(e.g. advertising or direct marketing
agencies), ‘carriers’ (e.g. media or
sports events organisers) and ‘self-
regulators’ who were the five target
groups of the initial surveys run by
the Commission prior to the prepa-
ration of the Green Paper.

3 <. confirms, in analytical form, the
experience of members of the Com-
mittee who have experience of the
production and marketing of goods
and services and also those who
have examined the prospects from a
consumer viewpoint.’
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4 Tt stated that:

‘ It will not be possible to produce a
summary of all the possible effects
of a measure on the market. It is
doubtful whether the chain reaction
analysis will be realistic, capable of
being implemented, or of any help.
It will be very difficult to identify and
define the specific objective of the
measure . It will also be difficult to
identify and evaluate the negative
side-effects of the measure.’

Member States

Nine Member States made comments on
this proposal. They can be broadly di-
vided into two camps. Those who sup-
ported it and one that was completely
against the methodology in substance.

Of the eight in support two gave their
full backing to the methodology. To quote
one:

‘The...Government has no objections to
the methodology proposed by the Commis-
sion for a uniform assessment of measures,
including Community measures. The meth-
odology gives tangible expression, in the
area of commercial communications, to the
principles that also underlie [its] legislation.’

The third was supportive but felt that
more consultation would be required to
make it as transparent and efficient as pos-
sible. The fourth suggested that it should be
less focussed on the Internal Market policy
objective. The fifth and sixth thought that
the methodology would be useful but sug-
gested that the economic chain reaction
should include more detail on the impact
on consumers. The next felt that the meth-
odology could not be legally binding since
only the Court’s jurisprudence could be re-
ferred to, whereas the eighth believed that,
although it did not object in principle, the
infringements system was sufficiently effec-
tive and the Court’s jurisprudence could be
relied upon to deal with the highlighted
problems.

Only one Member State was opposed
to the proportionality assessment method-
ology in principle. It believed the pro-
posed methodology to be vague and
unpractical to apply*. Furthermore, it did
not agree that country of origin control is
required in this area.

Interested parties

Four types of views were received regard-
ing the proposed proportionality assess-
ment methodology. These can be summ-
arised as follows:

(i) The proportionality assessment meth-
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odology needs to be strengthened and ren-
dered mandatory since in its application
its results are neither politically nor legally
binding.

Respondents across the spectrum of
interested parties who were generally
positive about the methodology wished to
strengthen its application and legal stand-
ing. In particular, four suggestions were
made:

o The proportionality assessment meth-
odology should be applied in a mandatory
fashion to all decisions made by the Com-
mission in this field (i.e. when examining
national restrictions and when preparing
harmonisation initiatives).

o Member States should be obliged to no-
tify any new measures affecting these serv-
ices and these should be subjected to the
proportionality assessment methodology
prior to being adopted.

o Self-regulatory codes should be pro-
moted by the Commission and also be sub-
jected to the proportionality assessment
methodology.

o The proportionality assessment meth-
odology should be applied efficiently so as
not to add further delays to the existing
lengthy infringements procedure. In par-
ticular, it was suggested that the Commis-
sion should, in view of the adoption of
this agreed methodology, make a commit-
ment to process 169 infringement com-
plaints (under Article 169 of the Treaty) in
a more timely fashion.

(ii) The assessment methodology is mar-
ket driven and fails to account for the in-
terests of the receivers of commercial
communication services.

This criticism was made by the vast major-
ity of the responding consumer associa-
tions and public health lobbies. In essence,
these suggested that Criterion A on eco-
nomic chain reactions is supply-led and
therefore fails to account for the needs of
receivers of commercial communications
in their various forms. It was further sug-
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gested that in proposing this assessment
the Commission intended to ignore the
evidence showing how recipients can suf-
fer from certain forms or types of commer-
cial communication services.
(iii) The assessment methodology is not rel-
.evant since the emphasis should be on
subsidiarity rather than proportionality.
Proportionality of a restriction was not con-
sidered to be important by certain interested
parties. These suggested that, because com-
mercial communications were culturally
sensitive, they could not be treated the same
as other services but rather had to account
for national sensitivities as reflected in exist-
ing national rules. This view was received
from certain consumer interest groups, cer-
tain advertisers (largely nationally based
ones) and self-regulatory bodies. The sug-
gestion made was that before considering
proportionality, the principle of subsidiarity
should be used to, in a sense, ‘cut out’ com-
mercial communications from the remit of
the Commission’s existing and future action.
Depending on replies, the scope of this ex-
clusion varied. The most extreme being the
total exclusion suggested by a few con-
sumer organisations. Areas such as the por-
trayal of women, the use of nudity in
advertising, etc. were often cited.
(iv) The proportionality assessment meth-
odology is impossible to apply and it would
therefore be far wiser for the Commission
to propose general guidelines and harmo-
nise on this basis.
A minority of respondents across all the
interest groups suggested that the chain
reaction was far too complex to evaluate
and apply and that it would be far simpler
to lay down some common guidelines’.

Improved co-ordination and
information at the European level

European Parliament

The Parliament voted to support the Expert
Group with a large majority and insisted
that it should be strengthened. It called for
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the establishment of a tripartite Committee
made up of equal numbers of representa-
tives of the Member States, industry and
consumer organisations, and asked to be
consulted on its rules of procedure.

The Parliament also called on the
Commission to make its procedures fully
transparent and insisted that the Commis-
sion ensure that:

"...the Committee consults thoroughly
with the complaining parties, meets regu-
larly, operates according to strict time lim-
its, publishes its results, considers all
complaints lodged with the Commission
and reports to the European Parliament.’

As regards the contact point and infor-
mation network, the Parliament requested
that the contact point should, as a priority,
establish a central databank on regulations
and self-regulatory codes in this area and
report back to the Parliament on the latter.
Economic and Social Committee
The Economic and Social Committee wel-
comed the Expert Group proposal. It also
welcomed the notion of bringing together,
within a designated Directorate General,
responsibility for giving an overall lead for
the Commission on commercial commu-
nications. It felt that such a central contact
pointshould ensure: ‘a common and con-
sistent approach to this complex topic.

It finally added that:

‘The Governments of the Member States
might also consider parallel arrangements
for subjects falling within national regula-
tory authorities.’

Member States

Nine Member States commented on the
proposal to set up an Expert Group. A ma-
jority of Member States supported the idea
of an Expert Group. Two agreed that it
would be useful and noted that it should
not undermine the Commission’s power of
initiative nor prolong the time taken by the
Commission to deal with cases. One ques-
tioned whether the self-regulatory bodies
should be admitted to the Expert Group. A

5 Typically, ‘users’, ‘suppliers” and
‘carriers” who called for such an al-
ternative wished to see non-binding
European guidelines whereas con-
sumer groups in particular felt that
these guidelines should be the basis
of European harmonisation.
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¢ See footnote 2.

7 Multi-level marketing refers to
door-step and in the home market-
ing systems whereby agents work-
ing as freelance salespersons for a
particular company market that com-
pany’s products or services by ad-
vertising their presence at local level
and seeking to arrange meetings with
particular clients in their homes or
other pre-arranged locations.

further two insisted that consumer associa-
tions be more involved. Another noted its
support and suggested that the Expert
Group should maintain a core membership
at successive meetings to ensure consist-
ency. Two Member States did not object in
principle to the proposal but felt that care
should be taken such that it would not du-
plicate certain other committees’ work and
that further evaluation of how it would
work would be useful.

One Member State was opposed on
the grounds that the on-line information
network and contact point would be suf-
ficient to exchange information between
Member States.

As regards the central contact point
and information network, seven Member
States commented on this proposal and
agreed with it in principle. Five gave their
support. Two other Member States agreed
with this proposal but insisted that par-
ticular attention should be given to ensure
that consumer associations had adequate
resources to play their part in such a net-
work.

Interested parties

(i) Expert Group must meet strict dead-
lines and not serve as a manner to add
further administrative delay in processing
complaints.

Although the vast majority of parties from
all five interest groups® welcomed the es-
tablishment of the Expert Group and its
role, there were concerns expressed that
it should not lead to a further administra-
tive burden for the Commission when
dealing with complaints or calls for har-
monisation. Interested parties wished to
see the Expert Group working in parallel
to either the infringement procedure or
the Commission's existing initiatives to
harmonise certain regulations regarding
commercial communications.

(ii) Expert Group must be far more open
and transparent in its operation.

‘Users’, ‘suppliers’ and ‘carriers’ were
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generally open towards the composition
of the Expert Group although a number of
their trade associations called for the right
to be present on the Expert Group or at
least to make representations to it. Sug-
gestions varied between full participation,
in which case the Expert Group would
work in the open and would hold public
hearings, or the composition of shadow
committees for each of the five interested
parties that would select representatives
who would present at selected Expert
Group meetings the written representa-
tion of their respective ‘constituencies’.
Consumer associations did not agree
that self-regulatory bodies should be the
only group other than the Member States
who could attend such meetings.
(iii) Expert Group's agenda must be known
and its results must be published.
Those in favour of the Expert Group, but
concerned that it should operate in as
transparent a manner as possible, called
for its agenda to be made public prior to
it beginning discussions on a specific is-
sue. Furthermore, many respondents from
the five consulted groups called for the
Expert Group to draw conclusions on a
specific point within a fixed time frame
and requested that these conclusions be
published and made available to all inter-
ested parties.

Areas of commercial
communications requlations
requiring priority attention
European Parliament

The Parliament asked the Commission to
list in this Communication a full inventory
of existing barriers to the free circulation
of commercial communications services
but then went on to note that it believed
the following areas were particularly in
need of attention:

e multi-level marketing restrictions,’

e restrictions on brand diversification,
e restrictions on commercial communi-
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cations on packaging, and
e restrictions on both events and televi-
sion sponsorship.

The Parliament called on the Commis-
sion to come forward with a more detailed
assessment of the effects of commercial
communications on children as well as
their impact on privacy and the mecha-
nisms through which consumer cross-bor-
der complaints should be addressed.

It also called on the Commission to
propose a framework of rules on dishon-
est marketing methods.

Finally, without making reference to
which legislative texts should be re-
viewed, the Parliament believed that the
Commission should consider a SLIM®
analysis of the sector.

Economic and Social Committee

The Committee did not comment on this
point.

Member States

Seven of the Member States who re-
sponded to the consultation commented
on this point. One felt that differing na-
tional misleading advertising restrictions
on the regulated professions should not be
reviewed. Whilst noting that it has re-
pealed its ban on price advertising and
discounts, it felt that harmonisation of
bait’® and unfair price undercutting is
required. It further called for a harmo-
nised ban on cold-calling without prior
consent and similar restrictions for e-mail
and internet communications. On chil-
dren, it stressed that any future action
must distinguish between information
and commercial communications. As for
financial services the lack of advertising
harmonisation in this area was considered
to undermine consumer confidence in
non-domestic firms.

The second Member State pointed out
that its laws on sales periods could require
modification and that its regulations on
free gifts, promotional offers and compe-
titions are some of the most restrictive in
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Europe and are being reviewed.

The third suggested that the Green
Paper should have given more emphasis
to protecting and developing consumer-
related regulations. At the European level,
in the area of unfair marketing practices,
it suggested that the International Cham-
ber of Commerce codes in the field would
serve as a good basis for harmonisation.

The fourth noted that its regulations
on pharmaceuticals advertising are com-
patible with EC law. It felt that problems
remained in the field of Internet-related
commercial communications, environ-
mental advertising and, more generally,
commercial communications and public
health.

The fifth went through the list of areas
highlighted in the Green Paper and sug-
gested that it does not apply any incompat-
ible restrictions to cross-border commercial
communications. It believed that no further
harmonisation is required in any of these
areas and that any restrictions elsewhere
should be remedied by the Member States
themselves and not the Community.

The sixth believed that there may be
further grounds for harmonisation of con-
sumer protection laws through the appli-
cation of Article 129a (3) and contested
the need for any lowering of national re-
strictions whatsoever on the grounds of
Internal Market principles.

The seventh Member State stressed
that in the area of pharmaceuticals’ adver-
tising Directive 92/28/EEC should be
transposed by all the Member States. It
also raised the issue of alcohol sponsor-
ship arguing for self-regulatory codes. In
the field of public relations services it
questioned restrictions caused by insist-
ence on detailed requirements for public
relations companies tendering for public
procurement contracts.

Interested parties
Given the very diverse range of interested
parties that responded to the Green Paper

8 SLIM stands for Simpler Legis-
lation for the Internal Market

? ‘Lockvogelwerbung’.
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'0This would lead to a bias against
consumer and public health bodies,
who ,de facto, are less numerous
than the various industry represen-
tations.

"'This is in line with Parliament’s
Resolution of 16/9/93 on the role of
the Court of Justice in the develop-
ment of the European Community’s
constitutional system (OJ C 268,
4.10.93, p156)

12 European Advertising Standards
Alliance.

and the fact that some were individuals
and others representative bodies, it is not
feasible for the Commission to list priori-
ties simply according to the quantity of
references made to one or other specific
problem!’. However, it should be noted
that all the areas identified in the Green
Paper as requiring analysis were con-
firmed by a number or many respondents.

Other actions called for
during the consultation:
Summary of responses received

European Parliament

The Parliament criticised the long delays
that the Commission takes in processing
infringement complaints and believed
that Commission decisions on whether or
not to proceed with such complaints
should be open to appeal, in order to
render the Commission more account-
able. It therefore:

‘Asks for the introduction of a Council
decision to enable possible infringement
proceedings in the Court of First Instance.'"

It believed that the Commission should,
when restrictions are proportional and har-
monisation is required, study International
Chamber of Commerce codes as a model
for such harmonisation particularly in the
field of on-line commercial communica-
tions.

Finally, the Parliament called on na-
tional regulatory bodies to apply the
country of origin control principle and
believed that the Commission, consumer
organisations and industry should con-
sider strengthening self-regulatory cross-
border systems such as that operated by
the EASA2.

Economic and Social Committee

The Committee did not add to the propos-
als made in the Green Paper.

Member States

One Member State believed that there
should be a more detailed investigation of
the need for EU regulations for the pur-
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poses of consumer protection or for the
general good.

Another insisted that the removal of
trade barriers should be accompanied by
the establishment of a Community network
for dispute settlement both through the
courts and out of court, combined with a
coherent system for providing legal assist-
ance to Community citizens not resident in
the Member State where the dispute arises.

A third criticised the existing infringe-
ment mechanism as being slow and inef-
fective and called for improvements to the
complaints procedure. It felt that the ex-
perience of self-regulators should be
drawn on in this field particularly in view
of the Information Society.

Interested parties

Consumer organisations and public health
bodies representing receivers’ felt that the
Commission should give far more empha-
sis to the problems caused by cross-border
commercial communications for consum-
ers. In addition to the Commission making
publicly available easy access to all na-
tional laws and self-regulatory codes in this
domain, they made two other proposals.
On the one hand they called for harmoni-
sation to ensure that national standards
were not undermined and, on the other,
they felt the Commission should focus its
efforts on effective enforcement, particu-
larly in cross-border cases. They stressed
that it should be encouraged to establish
systems for resolving cross-border disputes
and exchange of information about na-
tional regulations and their enforcement.

‘Users’, ‘'suppliers’ and ‘carriers’ ar-
gued that the existing infringements pro-
cedure should be improved so that they
could become more transparent, timely
(some calling for the application of strict
time limits for the processing of cases)
and be altered such that Commission po-
sitions to proceed or not with a complaint
could be subject to appeal by all inter-
ested parties concerned.




