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EXPLANATORY MEMORANDUM

On 30 April 1986, the Commission submitted to the Council its proposal for a

. . . . . I |
Council Directive concerning broadcasting activities .

The Economic and Social Committee delivered an Opinion on the proposal on 1

July 19872.

The European Parliament, consulted under the co-operation procedure, discussed
the proposal in detail .in its Committees and on 19 January 1988, debated the
report drawn up on behalf of the Committee on Legal Affairs and Citizens'
Righté by Mr. Barzanti; 'votihg pverwhelmingly in support of the proposed

Directive as amended bnyarLiament on 20 January 19883.

The amended proposal for a Directive is intended primarily to take into
account those Opinions. Moredver, several minor amendments are.introduced in
the light of discussions and deliberations which have taken place since the

original proposal was first made.

The amendea _broposal contains three major modifications of the original
proposal. First, the concept of a Community work, relevant to the chapter
concerned with promotion of distribution and production of television
programmes, has been considerably enlarged, 1in particular in order to allow
works produced in Europeén countries which are not Member States of the
European Community to be taken into account. = Such a possibility would be

based on agreements allowing for reciprocal treatment.

Second, the amended proposéL considerably strengthens the position of
copyright holders. In order to ensure free circulation of broadcasts, - it no

Longer requires the establishment of a legal licence in the context of

1OJ C 179 of 17.7.1986, p.4

204 € 232 of 31.8.1987, p.29.

3Minutes of proceedings of the sitting of Wednesday, 20 January 1988, PE

120.083, p.11. : 53_
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copyright but proposes the setting up of bodies representing the interests
involved which will be called upon to arbitrate in cases of remaining

conflicts should all efforts to come to a contractual arrangement fail.

Third, the amended proposal contains a nmew chapter introducing the possibilify
of a right of reply for natural or legal persons whose legitimate interests
have been damaged by the insertion of incorrect facts in a broadcast
originating in the Community. Several othor amendments have equally been
introduced to the proposal foLLouing the Opinion of the European Parliament.
In particular, the formal distinction between internal and cross-frontier
broadcasts has been abolished. However, 1in the context of advertising the
original approach has been maintained of allowing Member States to be more
flexible in sett1ng the levels for advert1s1ng in respect of the broadcasters
under their 3ur1sd1ct1on.A At the same time the Directive continues to provide
a threshold for: Member States to prohibit excessive amounts of advertising
contained in programmes or1g1nat1ng in ‘other Member States. The proposal no
longer requires the group1ng of advert1sements in blocks. A two tier system,
operating mainly on the bas1s of a time threshotd has' been introduced in the
Chapter concerned w1th youth protect1on and definitions on sponsoring and

1ndependent producers have been added in the Chapter contavn1ng the f1nal

DPOV'IS‘IOHS.

The Commission has taken into account the requirements of Art1cle 8C of the
Treaty in the preparation of. thws proposal and has ‘concluded that no spec1aL

provision seems to be Just1f1ed‘at this stage.
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COMMENTARY ON THE RECITALS

The recitals have been adapted in Lline with most amendments adopted by

Parliament. Minor drafting changes have been introduced.
Thirty ninth recital.

The Comission maintains the original wording of its proposal, in a slightly

modified version, in order to maintain coherence of the text.

COMMENTARY ON THE ARTICLES

Article 1

In conformity uith"the ,dpihioh of the European Parliament, Article 1(1) no
-longer contains any_referén6e to internal broadcasts. 'Hougver, in order to
underline the. major prihcipte -of - the exclusive responsibility of the
transmitting state for enéurihg that broadcasts originating from broadcasters
under thefr jurisdictidn comply with the provisioné of the directive the
proposal now refers to broadcasters under the jurisdiction of a Member State.
In doing sb, the proposal takes up the concept proposed bvaarLiament in its

amended version of Article 6.

Article 2

The amended proposal follows the amendments proposed by the European
Partiament, with some minor editorial changes, emphasising the final quota to
be reached at the end of a transitional period and allowing for greater

flexibility in attaining such a quota in the three year transitional phase.

First, the reference to internal broadcasts has been omitted since Article
1(1) now already clearly refers to the responsibilitx of each Member State for
broadcasters under its jurisdiction. Second, it has proved necessary to make
specific reference to cable operators retransmitting television broadcasts as
the definition of ‘'broadcasting' in Article 21 no Llonger refers to
retransmissions. The change of this definition allows considerable

Llightening of the conceptual framework of the directive and no Llonger
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necessitates references to concepts such as initial transmissions (Article 2),
primary broadcasts or original programmes (Article 3 as amended by Parliament)
without changing the regulatory content of the proposed Directive. Third, 1in
order to take into account Parliament's amendments relating to the definition
of a 'Community work', the amended proposal now regroups all elements of such
a definition in a new version of Article 4. Fourth, in line with the Opinion
of Parliament the amended proposal extends the definition of ‘'first
broadcasts' to co-productions with non-Member States. Whereas the Opinion of
Parliament limited itself to co-productions with EFTA and Council of Europe
States, the amended proposal proposes to extend this principle to all
co-productions involving at Lleast one Community co-producer. This would
stimulate co—-productions without affectiﬁg the main provision requiring a 60%

European content of programmes.
Article 3

The amended proposal_folLoUs'the Opinion of Parliament. for the reasons set
out above reference to ‘'internal'  broadcasters, ‘initial transmissions’,
'primary broadcasts' and ‘original progfammes' is no longer necessary.  All

elements of the definition of *Community work®' are contained in Article 4.

Article 4 -

This Article has been reworded in order to take into account all the essential
elements of the definition of a Community work as amended -by the European

Parliament in Article 2, 3 and 4.

The first major addition to the proposal of the Commission is that a Community
work is defined not only by reference to producers but also to authors and
workers residing in one or more Member States. This condition relates to all

types of Community works as defined.

Second, supervision of the production by a Community producer is considered to
be a sufficient criterion to establish the Community nature of a work, thus
acknowledging the preponderance of creative Community input over the origin of

the capital.

Third, the level of the Community contribution to the total production cost is

reduced from 70% to 51% for similar reasons.

)




Fourth, where the Community contribution to the production costs of a work
lies below the 51% threshold, provision is made for this work to be counted
towards the qguota on a pro rata basis equal to the level of Community
investment in the production of such a work. Fifth, the definition of a
Community work has beenlentarged in order to encompass works produced in,
or co-produced with producers from EFTA or Council of Europe States not
Members of the Community. Such a possibility would be based on agreements
ensuring that Community works would also receive preferential treatment in
these countries. It equally emphasizes the creat{ve input by authors and

workers.

Article 4a

The exception in favour of local television broadcasters has been proposed by
the EQropean Parliament. Pafagfaph 2 enables Member States who wish to do so
to be morev stringent’ or specific ~ as regards all or some of their own
broadcasters by {htroduc%ng the same type of provision alréady existing in the
chapters on. broadcéét advertising and sponsoring and on the protection of

children and young persons.

Article 4b -

This Article invites the Cbmmissionto enter into the necessary negotiations in
order to make the provisions on the mutual recognition of Community works and

works from States of EFTA or Council of Europe operational.

Chapter III: Broadcast advertising and sponsoring

In accordance with the wishes of Parliament, this chapter no longer contains
two distinct sections, the one reLatihg to internal broadcasts and the other
to cross-frontier television broadcasts.

Article S

The new proposal follows the line of the amendment proposed by Parliament. It
makes the regulation of advertising subject to the general criteria mentioned

and adds to these the objective of safeguarding the pluralism of information.
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Article 6

This amendment takes up the wish of the furopean Parliament to delete any
reference to prior checking of broadcasts but maintains the objective that
advertising, not in conformity with the rules of this chapter, should be
prevented from transmission. Any reference to a broadcaster being under the
jurisdiction of a Member State or to internal broadcasts is no Llonger

necessary in view of the rephrasing of Article 1(1).,

Article 7

This amendment takes up the amendment of the European Parliament, deleting
any reference to 'block advertising' in the text of the proposal. The means

by which advertis{ng has to be separated from other programmes are identified.

Article 8 .

This Articie has been changed -in Lline ‘with the Opinion of the European

Parliament, deleting any Eeference.to 'good taste' and adding ‘'discrimination

on grounds of nationality' and a new'reduirqment relating to the ‘respect for

the dignity of women®'.. The . amended proposal has further been enlarged by

adding ‘'the protection of the environment' to line (e).
Article 10

The amended proposal. takes up the drafting proposed by the European

Parliament.

Article 12

The amended proposal follows the Opinion of the European Parliament.
Paragraph 1 contains the clarification, that the sponsoring of programmes is
allowed. Paragraph 2 is reinforced by excluding any de jure or de facto

influence of undertak1ngs on the content of sponsored programmes. Lit. d

prohibits advertising where there is any "direct" Llink in content or

presentation with the programme.
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Article 13

The amended proposal follows the Opinion of the European Parliament but refers
to the concept used in Article 1(1) rather than to 'internal' broadcasts.
Moreover, an exemption contained in paragraph 3 1is granted to local
broadcasters in order to be able to compensate for the limited target audience

by more flexible rules as to volume and presentation of advertising.

Article 14

The amended proposal follows the Opinion of PaELiament_ in deleting the
distinction between internal and cross-frontier broadcasts whilst maintaining
the possibility for Member States to oppose ;he recépfion and retransmission
of television broadcasts exceeding a proportion-of advertising equal- to 15%
per dgy and 18% in any given hour in line with the adeﬁdmehffpropoéed by

Parliament to Article 5. -
Article 15

‘The amended proposal takes up the aﬁendménts proposed by the European
ParLiament,'finfroduc{ng’a flekible time (imit for certain programmes which do
not consist-of.pOrneraphy, gratuitous violence or incitement to racial hatred
but which nevertheless might harm the physical, mental or moralt development of

children and young persons.

Paragraph 2 has been adapted to correspond with the amended proposal of Art.

6.
Article 16

The amended’ proposal takes into account the deletion of the concept of

intefnal'broadcasts.
Articles 17 to 19

The amended proposal adopts the Lline proposed by the European Parliament and
the Economic and Social Committee. First, the priority of contractuat
agreements on the cross-frontier retransmission by cable of broadcasts is

underlined by the introduction of a new obliglation on Member States to

g
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encourage negotiations between the interested parties to that effect. Second,
failing these efforts and insofar as free circulation of broadcasts in the
Community is impeaed, the Member States shall provide for bodies representing
the interests involved to be called upon to arbitrate on the Llevel of

remuneration in those few cases where conflict remains.

Article 20a

The amended proposal introduces, in conformity with the Opinions of the
European Parliament and the Economic and Social Committee, a new chapter
consisting of a single Article on the right of reply. The amended proposal
follows the wording proposed by Parliament closely but makes minor changes
mainly in order to simplify the text and at the same time to accomodate

d1fferent systems of reply already exisitng in some Member States.

Article 21

The amended probosaL Vtekes ‘up the amendmenté propesed by the European
ParLiément, in particular -the deletion of internal and cross=frontier
broadcasts and the addition of two new definitions relating to spensoring and
independent'eroducers._ As éLready expLaiﬁed urider Article 1, the amended
proposal deletes the reference to retransmissions in the definition of
'broadcasting' in order. to make it clear that the obl1gat1on of Member States
to ensure 'the_ respect of the Directive by broadcasters: under their
jurisdiction does not extend to cable operators retransm1tt1ng broadcasts from

other Member States.
Article 23

The amended proposal adopts the time span proposed by the European Parliament.




AMENDED PROPOSAL FOR A COUNCIL DIRECTIVE

on the coordination of certain provisions laid down by law,

regulation or administrative action in Member States concerning

the pursuit of broadcasting activities

Original Proposal

The Council of the European Communities,

Having regard to the Treaty establishing

the European Economic Community, and in

particular Articlés 57¢(2) and 66 thereof,

Having regard to the proposal from the

Commission,

Having regard to the‘qpinion of_the

European Parliament,

Having regard to the opinion of the

Economic and Social Committee,

Whereas the objectives of the
Community as Llaid down in the Treaty
include an ever closer union among¢
the peoples of Europe and closer
relations between fhe States belonging
to the Community, ensuring the economic
and social progress of its countries
by common action to eliminate the
barriers which divide Edrope, the
constant improvement of the living
conditions of its peoples as well as
the preservation and strengthening of

peace and Liberty;

Amended Proposal

Unchanged.

Having regard to the proposal from the

. Commission, (1)

In cooperation with the
European Parliament, (2)

Having regard to the opinion of the

Economic and Social Committee, (3)

Unchanged.

(M 03 C 179 of 17.7.86, p. 4.

(2) Minutes of the proceedings of the
sitting of Wednesday 20.1.1988,
PE 120.083, p. 11.

€3) 0J:C 232 of 31.8.1987,.p. 29.

10




Original Proposal

Whereas for these purposes, the Treaty
provides for establishing a common
market, including the abolition, as
between Member States, of obstacles to
freedom of movement for services, the
institution of a system ensuring that
competition in the common market is
not distorted, and‘the approximation
of the provisions of Member States to
the extent required for the proper

functioning of the common market;

Whereas broadcasts transmitted across
frontiers within*the'cdmmuﬁity, in
particular by satellite and cable,

are one of the principal_méads to
promote the abové'objectives of the
Community which ére at the same time
of a political, economic, social,

cuttural and legal .nature;

Whereas the attainment of the above
objectives of the Community calls,
-almost 30 years after the establishment
of the Community, for transition from
the stage of the opening up of national
markets for the production and
distribution of broadcasts to the stage

of one internal market for broadcasts;

Amended Proposal

Unchanged.

' Unchanged.

Unchanged.

tay
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Original Proposal Amended Proposal

Whereas the achievement of this common Unchanged.
market presupposes, in addition to the

elimination of obstacles to the free

movement of broadcasts, the adaptation

and promotion of the factors of

production and distribution in the

Community of broadcast prograhmes

in order to ensure that the enlarged

market for broadcast programmés will

operate simiLarLy”to a domestic market;

Whereas for this purpose or; in the Unchanged.
words of the Tréaty; in Ordef};o maké

it ~easier for persbns to take up and

bursue activities as self-employed

persons, including fhe activities of

producing or distributing broéacasf

programmes, the.Treaty provides for

the issuing of directives qu the

coordination of the provisions

concerning thg taking up and pursuif

of such activities;

Whereas an essential condition for attaining

the objectives of this Directive is to

ensure the efficiency of the public
 broadcasting system by establishing

.cohditions of fair competition in

the common market;

J-
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Original Proposal

Whereas the broadcasting of commercial
advertisements is a service within the
meaning of the Treaty because it is

provided for remuneration; whereas the
liberalization of this service helps

to promote trade in goods and serv{ces
and has therefore to be given priority

under the Treaty;

Whereas the‘broadcasting_of‘othef.
messages iS also a service within the
meaning of the Treaty because ‘this '
activity is normally prov1ded for _
remuneration and is, by its nature, not
governed by the prov1s1ons of the Treaty
relating to freedom of movement for goods
such ;as other mgd1a Like videocassettes,
videodiscs, records, newspapers,

magazines, periodicals and books;

Whereas the granting by a fqreign
broadcasting organizétion or other
right holder to a domestic cable
operator of the authorization required
by copyright or other lLaws to relay
the foreign programmes also constitutes
a service within the meaning of the
Treaty because it is normally

provided for remuneration;

Amended Proposal

Delete.

Whereas the broadcasting of messages,
including advertising, is a service
within the meaning of the Treaty
because this aéfivity is normally
provided for remuneratioh and is,

by its nature, not governed by the
provisions of the Treaty relating to
freedom of movément.for goods such as
other media Like videocassettes,
videodiscs, records, newspapers,

magazines, periodicals and books;

Unchanged.

73



Original Proposal

Whereas the Treaty does not exclude
from its scope any such service, by
vreason of its particular nature,

such as its cultural aspects or
-implications, but provides for the
Liberalization and free movement

of all services normally provided

for remuneration which are therefore
and without prerdice‘as to their
cultural or other contents considered
by the Treaty to be economic a;tivifes,
a harmonious development of which is

one of the objectives of the Commdnity}

Whereas the Treaty guarantees freedom

to provide services within the Community,

‘including broadcasts, without restrictions

in respect of nationals of Member States
who are established in a State of the
Community other than that of the person

for whom the services are intended;

Whereas this sindividual right to provide
broadcasts to recibients in other Member
States, including cable operators, free
of restrictions is a specific Community
law manifestation of the more general
European human right to freedom of
expression which includes freedom to
receive and impart information and

ideas without interference by public

authority and regardless of frontiers,

Amended Proposal

Unchanged.

Unchangéd.

Unchangea.

19



Original Proposal

enshrined in Article 10(1) of the
Convention for the Protection of
Human’Rights and Fundamental
Freedoms, signed in Rome on

4 November 1950 and ratified by all

Member States;

Whereas, for this reason, freedom to
provide broadcasts under Community
law must be implemented, when
applying tﬁe Treaty and issuing:
directives for the coordination of
the prov%sions concern%né-the puréuit
of the activitieS'offbroadcasfers and
cable operators, in the Lighf of and
at least to the extent guaranteed bf
the correspondingkfreedomslprovided
for in Article 10¢1) of the European

Convention-on Human.Rights;

Whereas the same parallelism must be
respected when applying the Treaty and
issuing directives for the coordination
of provisions limiting the exercise,

on the one hand, of freedom to provide
broadcasts which are authorized under _
Article 56(1) of the Treaty or justified
on grounds of general interest and, on
the other hand, of the freedom to receive
and impart information and ideas through
broadcasts which are authorized under
Article 10(2) of the European Convention

on Human Rights;

Amended Proposatl

Unchanged.

. Unchanged.



Original Proposal

Whereas the Laws, regulations and
administrative measures in Member
"States concerning the pursuit of
activities as broadcasters and cable
operators contain disparities in
respect of their applicability and
content, on producing and distributing
programmes, on advertising and
sponsoring, on protecting children
and young persons, and on.copyright,
which may impede the frée_moVementt
of broadcasts within the Community
and may distort competition’within'

the common market; .

Whereas the disparities referred to
in the field of brdqgcast advertising
have the additional effect of impeding
the free movement of goodsvand services
inasmuch as the opportunities to
advertise those goods and services
throughout the Commdnity, which are

an integral part of the process of
marketing them, are subject to variable

restrictions and prohibitions;

Whereas the free movement of broadcast
within the Community is also impeded
where the right to communicate a
particular programme is assigned to

different persons in different Member

States, allowing the assignees to rely

upon their rights to prohibit the cable
retransmission of a foreign broadcast

in different Member States;

Amended Proposal

Unchanged.

Unchanged.

Unchanged.

16



Original Proposal Amended Proposal

Whereas all such restrictions on Unchanged.
freedom to provide broadcasting

services within the Community shall

be abolished under the Treaty both

by applying Article 59 of the Treaty
and, in so far as such restrictive

rules treat broadcasting services
identically whatever their origin

or the nationality or bLace‘of v
establishment of the persons pfbviding”_
them and in so far as those laws are
justified on grounds of éenéfgl _
interest, by issuﬁng aireétives'fbr

the coordination of the provisions

concerning the pursuit of activities . -

as seLf—emptoyed persons, including
activities of broadcasters and cable

operators;

Whereas fhe purpose of this coordination Unchanged.
is to make it easier for persons to
pursue activities as self-employed
persons, in particular, to make it easier
for broadcasters ‘and cable operators to
pursue the transmission and the ‘
retransmission of broadcast programmes
and advertisements and thus to abolish
obstacles to the free movement of
broadcasts and, more generally, to the
free flow of information and ideas

within the Community;

3
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Original Proposal

Whereas under the Treaty, nationals of
Member States providing services from
within a Member State to a person in
another Member State may pufsue their
activities exclusively under the
conditions imposed by the law of the

first Member State;

Whereas for this reason, for the reason
mentioned before the last rgcitaliand"_
in order to avoid the.c&mutative
application to the_séme Eroadbést,‘:

broadcaster or cable opefatorhOf'the »

broadcasting law of all or séﬁéféL"Membef‘

States, it is necessary but sufficient
that all broadcasts comply with the Law
of the Member Sﬁate-in which they

originate;

Amended Proposal

Unchanged.

Uhchanged.

Whereas this birective Lays down the
minimum rules needed to guarantee
freedom of transmission in
broadcasting; whereas, therefore, it
does not affect the responsibility

of the Member States and subdivisions
thereof with regard to the organization
and financing of broadcasting and the
content of programmes; whereas the
independence of cultural developments
in the Member States and the preservation
of cultural diversity in the Community

therefore remain unhaffected;

18
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Original Proposal

Whereas it is necessary in the common

" market that all broadcasts originating
and intended for reception with the
Community, and in particular those
intended for reception in another

Member State, should respect the law

of the originating Member State
applicable to broadcasts intended for
reception by the.pubtic in that Member
State and thé provisions of the present

_Directive in order to protect consumers

as listeners and viewers, in particular.

young persons, as well as'éuthqrs,
producers, broadéaéters and perfohmérs,
advertisers and advertising agencies .
and the interests'of.theypublic in

general;

Whereas checks on respect for national
law as coordinated by this Directive in
the originating-Member State are
sufficient under Community law to
ensure free circulation of broadcasts
without secondary control on the same
grounds in each of the receiving Member

States;

Amended Proposal

Unchanged. .

Whereas it is vital that the accuracy
and source of all news and information

should be checked by broadcasters with
the utmost care prior to transmission;

Whereas the requirement that the origi-
nating MemberASfate should verify respect
for national law as coordinated by this
Directive is sufficient under Community
law to ensure free movement of -
broadcasts without secondary control

on the same grounds in each of the

receiving Member States;

19
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Original Proposal Amended Proposal

Whereas it is essential for the
satisfactory implementation of
this Directive to ensure the
prevention of any acts which may
prove detrimental to freedom of
hovement and trade in broadcasts
or which may promote the creation'
of dominant positions which would
lead to restrictions on pluralism
and freedom of broadcast information
and of the information sector as

a whole;

Whereas the present Diréctive is 'Unchanged.
without prejudice to existing or .

future Community acts of

harmonization which are or.wiLL

be necessary, in particular to

satisfy mandatory requirements

concerning the profection of

consumers and the fairness of

commercial transactions;

Whereas the coordination of Unchanged.
national laws designed to secure

and promote distribution and

production of television

programmes in respect of

provisions that are not based

upon ‘grounds of general interest,
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Original Proposal

public policy, public security

or public health is not necessary
since they cannot be invoked to
restrict the free movement of

broadcasts within the Community;

Whereas such coordination is
nevertheless needed at the Community
level to make it easier for persons
and industries producing programmeé
having a cultural objective to take

up and pursue their activ{ties}

'Nhereas minimum reqUiremeﬁ;s in'respect
of all public or private'cbmmunity
television programmes for audio-visual
productions originating in the'

- Community are an'effective means td
promote production, independent
production and distribution in the
above-mentioned industries and are
complementary to otﬁer instruments
which are already or will be proposed

" to favour the same objective;

- Amended Proposal

Unchanged.

-Unchanged-

Whereas in addition to this Directive
other Community measures to promote
the international competitiveness qf
European cinema and television

production are needed, in view of the

strength of the non-European media

industry, not only in order to achieve

-1
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Original Proposal

Whereas the vulnerability of European
cultural industries is not due to Llack-
of creative talent, but to fragmented
production and distribution systems_and
whereas it is therefore necgssary to -
promote markets 6f_suff1cient~size for
television productions in ;he'Membef‘ ]
States to recover neceséary inveétments
not only by establishing common rules
opening up national markets but a(so_by
offering productions of each kind from
the Community an: adequate part in
television progfammes of all Member
States, which wiLL-at the same time
promote the presence of other European
culttures in the television programmes

of each Member State;

Whereas the progressive establishment
of a general preference for the
distribution of television programmes
of atl kinds produced within the

Community, and specific measures

Amended Proposal

the economic objectives of the
Community but also to counteract
any loss of linguistic and

cultural identity;

Unchanged.

Unchanged.

'



- 14 -

Original Proposal

designed to promote employment and small
and medium-sized enterprises within the
Community's cultural industries; allows
for the necessary adaptation of audio-
visual production facilities to meet

the increasing demand for television

programmes;

Whereas, in particulér, a_prefefence
for the first broadcast of new
Community productions of a creativéj.'
kind will promote actual and_future ;
employment in the industries mentioned )

in the preceding"rééitals;

Whereas, in addition, a preference for
jndependent productions, made outside

the broadcast uﬂdertaking, will stimulate
new sources of television production,
especijally the creation of small and
medium~-sized enterprises and offer new
opportunities and outlets to thé
marketing of creative talents of
employment of cultural professions and

workers;

Whereas the admission of advertising in
cross-frontier broadcasts will create the
conditions in which broadcast advertising
should become lawful in all Member States
thereby establishing a common market for
broadcast advertising throughout the

Community;

Amended Proposal

Unchanged.

Unchanged.

_DeLete;

S
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Original Proposal

Whereas Member States should Limit the
volume of broadcast advertising, so

that it does not detract from the function
of radio and teltevision as media for
information, education, culture and
entertainment and the demand for
advertising in internal broadcasts of

each Member State is largely met taking
also into account the interests of other

media;

Whereas in order to éhsure that the

interests of conspmers as Listeners:;'
and viewers of broadcasts are fully

and properly prqtected, it is essential
for broadcast advertising to be subject
to a number of rules and standards, -the
compliance with which is checked prior.

to transmission;

Whereas the implementation of tHe free
cross-frontier. movement of broadcasts
implies a legal framework at Community
level containing certain minimum
standards on advertising, but it is for
the Member States to complete these
provisions at the national level; and
whereas the Member States must maintain
the right to introduce stricter standards
for domestic transmissions such as
refusing to permit the broadcasting of

advertisements on Sundays or public

holidays;

Amended Proposal

Whereas Member States should Limit thé
volume of broadcast advertising, so

that it does not detract from the function
of radio and television as media for
information, education, culture and
entertainment and so that the demand for
advertising in internal broadcasts of

each Member State is largely met taking
also into account the interests of other

media, with a view to séfeguarding the

- pluralism of the information sector as

a who[e;

Whereas in order to ensure that the
interésts of consumers as Listeners
and viewers of broadcasts are fully
and propeFLy protectéd, it is essential
for broadcast advertising to be subject

to a number of rules and standards;

Unchanged,

Zf
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Original Proposal

Whereas it is necessary to ensure that
consumer interests are respected,
especially bearing in mind the
considerable impact of advertising

on listeners and viewers, and thus

it is necessary, in accordance with
the solution adopted in the majority
of Member States, to prohibit all
advertisemgnts promoting cigarettes
and tobacco products and to'ihtroducé
strict rules relating to ‘the ,
advertisement of alcohol1c products and
to permit those Member States’uh1ch
wish to do so to prohibit comptetely
such advertisements in their internal

broadcasts;

Whereas, more particularly, advertisements
can unduly influence younger people if
special standards are not laid down to

prevent it;

Whereas because of the constant rise in
the cost of aullio-visual programmes
sponsorship is developing greatly and
playing an increasing role in the
financing of programmes; whereas
sponsorship should not be excluded from
such financing, but it should be strictly
ensured:-that:sponsors do not exercise

any improper influence on the contents

Amended Proposal

Unchanged.

Unchanged.

Whereas because of the constant rise in
the cost of audio-visual programmes
sponsorship is developing greatly and
playing an increasing role in the
financing of programmes; whereas
sponsorship should not be excluded from
such financihg,'but it should be strictly
ensured .that sponsors do not exercise

any influence on the contents of

S
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Original Proposal

of programmes and that there is no link
between programmes and advertising
within or around them which can be

taken to suggest this;

Whereas, given the large degree of

flexibility for Member States to fix the

total volume of advertising time in

internal broadcasts, Member States may

restrict the retransmission of éross4
frontier broadcast advertls1ng '
exceeding 15% of each broadcast
receivable each day by the pubL1c in
those Member States, in order to g1ve
a certain guarantee to consumers .in
receiving countr1es and to avo1d
important distortions of competition

between broadcasters in the Community;

Whereas a lower Limit than 15% could
have the effect to excluding certain
existing broadcasters in some Member
States from free provision of their

services within the Community;

Whereas it is accepted that the
protection of the physical, mental
and moral development of children
and young persons is in the general

interest;

Amended Proposal

programmes and that there is no direct

link between programmes and advertising

within or around them which can be

taken to suggest this;

whereas, given the Large degree of
flexibility for Member States to fix the
total volume of advertising time in
felevision'broadcasts; each Member State should

be permitted to restrict tHe: retransmission of
television advertising from other Member

.\Statesexceed1ng 151 per day and 18% per

hour of the tetev1s1on broadcast rece1vabLe

by the public in that Member State, in
ordef to give a certaih guaranfee to
consumers_in recgiving countries and

to avoid important distortions of
competition between broadcasters in the

Community;

Unchanged. .

Unchanged.

& ¢
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Original Proposal

Whereas in a common market for
broadcasting, broadcasters should
be subject to similar obligations
in relation to the protection of
children and young persons against
possible harmful effects of
confrontation with inappropriate

audio and audic-visual material;-

Whereas the Community, while ensuring
the free movement of broadcasts, must
ensure respect for copyright and '

related rights;

Whereas a preferencé to arrive at this ..
result by an agréemént freely entered
into by the various intérestéd parties,
that is a contractual solution, is

generaLLy-recognized;

Whereas a sufficiently long period for
negotiation should be allowed to permit
these parties to conclude such agreements

respecting the interests of each of them;

Whereas, nevertheless, in the absenbe of
an agreement and if a cable operator has
manifested his desire to retransmit a
certain programme coming from another.
Member State, the balance between these
interests has to be safeguarded by a

system of Legal Llicences providing . for

Amended Proposal

Unchanged.

Unchanged.

Unchénged.

Unchanged.

Whereas, nevertheless, in the absence of
an agreement and if a cable operator has
manifested his desire to retransmit a
certain prog}amme coming from another
Member State, the balance between these
interests has to be safeguarded by the

decision of an arbitration body fixing

22




Original Proposél

for adequate remuneration which the
particular Member State will. be
obliged to introduce under these

circumstances;

- 19 -

Amended Propoesal

the adequate remuneration which the
particular Member State will be
obliged to introduce under these

circumstances;

Whereas in a common market for
broadcasting, broadcasting companies
should be subject to simitar obligations
in relation to the right to reply, to
ensure that this right may be
effectively exércised by anyone whose
legitimate interests have been harmed: by
a statement in -a radio or television

broadcast;

Whereas the Council must ensure by

means of .a separate decision that the
Community directive takes precedence
over the European Convention on
broadcasting without frontiers currently
being drawn up at the Council of Europe,
to enable the Community, through the
work of %ts institutions, to fulfil the
task assigned to it of creating a

common market in the field of

broadcasting;

Whereas it is vital to stress the
requirement that, in accordance with
Article 5 of the Treaty, Member States
should

international agreement§'éﬁtfﬁ1s“§ubject

refrain from conclulng

before the Council has adopted this

birective;

/.
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Original Proposat Amended Proposal

Whereas this Directive is only an
initial step towards the necessary
gradual development of the
comprehensive European 'media' policy
- advocated by the European Parliament

in its resolution of 10 October 1985; (4)

HAS ADOPTED THIS DIRECTIVE: Unchanged.

(4) 0J No. C 288, 11.11.1985, p. 113.

s




Original Proposal

Chapter 1
GENERAL PROVISION
Article 1

1. Each Member State shall ensure that

all internal broadcasts originating on

its territory compty with its'Law

applicable to broadcasts jhtendgd‘for o

the public in that Mémber'Stéte..

2. Without prejudice to Articlé 14 and

the provisions of Chapter V, the Member
States shall not restrict the reception
and retransmission on their territories
of broadéasts from oﬁher Member States

for reasons which fall within the .

fields coordinated by-this Directive

3. This Directive does not apply to
broadcasts intended exclusively for
reception in States other than Member

States.

-21.—

Amended Proposal

Article 1

1. Each Member State shall ensure that
all broadcasts transmitted by
broadcasters under its jurisdiction

comply with its law applicable to

" broadcasts intended for the public

in that Member State.

2. Unchanged.

L

3. Unchanged.

j'o
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Original Proposal

Chapter II

PROMOTION OF DISTRIBUTION AND
PRODUCTION OF TELEVISION
PROGRAMMES

Article 2

1. The Member States shall ensure that
internal broadcasters of television
reserve at least 307 of their
programming time not consistjng of
news, sporting events and game shows,
advertising or teletext §eryices‘fof;
broadcasts of Community works within
the meaning of Article 4, of uhjch in
the case of initial transmissions af‘
Lleast one third shall be reserved_féf

first broadcasts‘in the Community.

2. This_percentage'shall be progressively

increased to reach at least 60% after the

expiry of three years from the date

specified in Article 22.

Amended Proposal

Article 2

1. Member States shall ensure that
television broadcasters and cable
operators retransmitting television

broadcasts reserve at least 60% of

their programming time not consisting

of news, sporting events, game shows,

"advertising or teletext services for

Community works of which at least

one third shall be reserved for first
broadcasts in the Community.

This percentage shall be achieved-
gradually on the basis of appropriate
criteria within a period of three
years from the date specified in
Article 22.

i

2. Delete.

31
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Original Proposal

3. For the purposes of this Article,

- in cases of simultaneous,unaltered

- and unabridged retransmission, internal
broadcasts from other Member States
shall be regarded in their entirety as
Community works; '

- in cases of coproduced Community
works, the first broadcast by each of
the coproducers shall be considered

a first broadcast in the Community.
Article 3

1. The Member States shalt ensure that,
as regards their initial tranéhissions,
internal television broadtasfebs reserve

at least 5% of their programming _budget

for Community wofks,-within the meaning

of Article 4, created by ihdependent

producers..

Amended Proposal

2. For the purposes of paragraph 1:

- in cases of simultaneous,unaltered
and unabridged retransmission,
broadcasts from other Member States
shall be regarded in their entirety

as Community works;

= in cases of coproductions, the first
broadcast by each of the Community
cobroducers shatl be considered to be

a first broadcast in the Community.

Article 3

1. Member States shall ensure that

tgLevisioh broadcasters reserve at
least ‘57 of their programming budget for
Cohmunity works created by producers who
are.indepéndent of the television

companies.
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Original Proposal

2. This percentage shall be progressively
increased to reach at least 10% after the
expiry of three yéars from the date

specified in Article 22.

Article 4

The Member States shall apply the
provisions of this Chapter to :

(a) works madé by producers from a

Member Stéte;

(b} works made by producers from

several Member States;

Amended Proposal

2. This percentage shall be progressively
increased to at least 10% after the
expiry of three years from the date
specified in Article 22 and shall be
achieved by allocating.:an adequate
progortion to recent works, that is, works
produced within a reasonable period
before their transmission. Such a
period shall be considered reasonable

where it does. not exceed five years.
Article 4

1. Community works within the mean{ng of
this Chapter are works mainly made with
authors and workers residing in one or

more Member States provided that they
comply w.ith one of the following three

conditions:
(a) such  works are made

by one or more producers established in

one or more Member States; or

(b) production of the works is supervised
and actually controlled by one or more
producers established in one or more

Member States; or

35



Original Proposal

(¢) works made by producers from
) one or several Member States and
- non-Member States where the
Community proportion of the total
production costs is equal to at
teast 70%.

(3)

- 25 -

- be Community works .

Amended Proposal

(c) tne contribution of Community

co-producers to the total co-production

costs is preponderant and the co-
production is not controlled by one or
more producers established outside the

Community.

2. Works made either exclusively or
in co—-production with producers
established in one or more Member
Sfates, by producers established in
one or more of the EFTA or Council
of Europe States that have concluded
agreements based on reciprocity with
the Community shall be considered to
for the purposes
of this Chapter if they are made
mainly with authors and workers
residing in one or more Member States

or EFTA or Council of Europe States.

3. Works not being Community works within
the meaning of paragraph 1 but made

mainly with authors and workers

residing in one or more Member States
shall be considered to be Commdnity
works to an extent corresponding

to the proportibn of the contribution
of Community co-producers to the total

production costs.



Original Proposal
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Amended Proposal

Article 4z

1. This Chapter shall not apply to local
television broadcasts not forming part

of a national network.

2. Member States shall remain free in
relation to some or atl of the
television broadcasters under their
jurisdiction to provide for more
detailed or stricter rules in order to

promote the distribution and production

-of television programmes.

Article 4b

The Commission shall enter into
negotiatians with the States of EFTA
and the Council of Europe with a view to

the agreements reférred to in Article 4(2).
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Original Proposal

Chapter III

BROADCAST ADVERTISING AND SPONSORING
Section 1

INTERNAL BROADCASTS

Article 5

The Member States shall fix the amount .
of time allowed for broadcast advertising

so that :

(a) it does not detract from the
function of radio and television as
media for information, education,

culture and entertainment; and

(b) the demand for broadcast advertising
can be largely met, also taking into

account the interests of other media.

Amended Proposal

Delete.

Delete.

Article S

Member States shall ensure that

broadcast advertising and the maximum

amount of time allowed for it is

~determined for each broadcaster

authorized to broadcast advertising

so that :

(a) Unchaqged.

(b) the demand for broadcast advertising
can be Largely met, also taking into
account the interests of other media,
Wwith a view to safeguarding the pluralism

of information.

EgS
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Original Proposal

Article 6

1. Without prejudice to the provisions
of other Community acts, the Member
States shall ensure that broadcast
advertising in internal broadcasts is
checked prior to transmission and is
broadcast only if it complies with the

rules of this section.

2. The Member States shall ensure that,

in the case of broadcasts that do not

respect these requirements, appropriate

remedies sufficient to secure compliance

Wwith the rules are imposed on the

broadcasters concerned.
Article 7

1. Broadcast advertising shall be

clearly recognizable as such.

2. Broadcast advertising shall be
grouped in blocks and kept quite
separate from the other programme

material.

3. Broadcast advertising shall not
interrupt coherent programme items

except where the interruption does not

constitute an unreasonable interference

because :

Amended Proposal

Article 6

1. Without prejudice to the provisions
of other Community acts, Member States
shall ensure that advertising is

broadcast only if it complies with the

rules of this Chapter.

2. Unchanged.

Article 7

1. Unchanged.

2. Broadcast advertising shall be kept
quite separate from the other programme

material by optical or accoustic means.

3. Unchanged.

3
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Original Proposal

S ——— ——— — —

(a) the advertising is scheduled in
such a way as to avoid prejudice to the
integrity and value of programmes or

their natural continuity;

(b) the advertising is inserted in a
natural break within the programme;

and

(c) the duration and nature of the
programme is such as to permit that
advertising break.

Article 8

Broadcast advertising shall not :

(a) offend againsf prevailihg sténdards

of decency and good faste;

(b) contaihg any racial or sexual

discrimination;

(c) be offensive to religious or

political beliefs;

(d) seek to rely on fear without

justifiable reason;

Amended Proposal

Article 8
Broadcast advertising shall not :

(a) offend against prevailing standards

of decency;

(b) contain any discrimination on the

grounds of race, sex or nationality;

(¢) Unchanged.

(d) seek to rely on fear;
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Original Proposal

(e) encourage behaviour prejudicial to

health or safety.

Article 9

Broadcast advertising for cigarettes .
and other tobacco products shall be

prohibited.
Article 10

Broadcast advertising for alcoholic
beverages shall comply with the

following rules

(a) it shall avoid. anything that might
prompt or encourage children and young

persons to consume alcohol;

Amended Proposal

(e) encourage behaviour prejudicial to
health or safety or the protection of

the environment;

(f) employ forms of expression which
contravene respect for the dignity

of women.
Article 9

Unchanged.

Article 10

Broadcast advertising for alcoholic
beverages shall comply with the

following criteria :

(a) it shall avoid anything that might
prompt or encourage children and young
persons to consumé alcohol; the
participation of children and young
persons in such advertising shall be

prohibited;

S¥
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Original Proposal

(b) it shall not Link the consumption
of alcohol to physical performance or

to driving;

(c¢) it shall not create the impression
that the consumption of alcohol

contributes to social or sexual success;

(d) it shall not claim that alcohol has
therapeutic qualities or that it is a
stimulant, a sedative or a means of

resulving pérsonaL conflicts; -

(e) it shall not encouragé immbderate
consumption of alcohol or present
abstinence or moderétion in a negafive
“Llight;

(f) it shall not place undue emphasis on B

the alcoholic cdntent of beverages.

Amended Proposal

(b) Unchanged.

(c) Unchanged.

(e) ‘Unchanged.

(f) Unchaﬁged.

YO
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Original Proposal

Article 11

Broadcast advertising shall further
comply with the following rules for
the protection of children and young

persons :

(a) it shall not directly exhort
children and young persons to buy a

product or a service or exploit their

immaturity of judgement and inexperience;

(b) it shall not encourage children o
and young persons to persuade their
parents or others to purchase the -

goods or services being advertised;

(c) it shall not exploit the special
trust children and young persons place

in parents, teachers or other persons;

(d) it shall not unreasonably show
children and young bersons in

dangerous situations.

Amended Proposal

Article 11

Unchanged.
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Original Proposal

Article 12

Undertakings shall not exert improper
influence over parts of the programme
that do not consist of advertising.
Nothing shall be included in any
broadcast advertising or programme
which could reasonably be taken to _
suggest or imply that underfakings,
for advertising pubpoSes; have | -
influenced parts of the progfamme‘
which are not én_adverfisemeht.

In particular,

(a) programmes shall not refer to
specific undertakings, products or
services in a way not necessary for

their content;

(b) programmes which are funded or co-
funded by non-broadcasters shall be
identified as such; however, the
identification shall be restricted
to a credit at the beginning and end

of the programme;

(c) programmes shall not contain any
promotion equivalent to advertising,
espetially on behalf of those who

funded or co-funded them;

Amended Proposal

Article 12

1. Member States shall allow the

sponsorship of broadcast programmes.

2. Undertakings shall not exert any

de jure or de facto influence over

the programme as a whole or over parts
of the programme that do noticonsist’
of'advertjsing. Nothing shall be
included in any broadcast advertising
or programme which could be reasonably
taken to suggest or imply that
undertakings, for advertising purposes,
have influenced parts of the programme
which.are not an advertisement.

In particutar,
(a) Unchanged.

(b) Unchanged.

(c) Unchanged.

Y
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Original Proposal

(d) advertising within or around
programmes shall not be allowed if
there is any Link in content or

presentation with the programme.
Article 13

1. The Member States shall remain free
to prohibit or restrict broadcast
advertising on Sundays and public
holidays and to prohibit aLL .
broadcast advertising fdr aLcohoLic

beverages.

2. Member States shall remain free to
apply more detailed or stricter rules
with regard to Aftic[es 7, 8 and

10 to 12. "

Amended Proposal

(d) advertising within or around
programmes shall not be allowed if
there is any direct link in content or

presentation with the programme.
Article 13

1. As regards broadcasters under their
jurisdiction Member States shall remain
free to prohibit or restrict broadcast
advertising on Sundays aﬁd public

holidays and to prohibit all broadcast

~advertising for alcoholic beverages.

2. Member States shall remain free to
requife broadcasters under their
jurisdiction to apply more detailed

or stricter rules than are contained in

Articles 7, 8 and 10 to 12.
3. Member States shall remain.free not

to apply Articles 5 and 6 and Article
7(2) and (3) to local broadcasts.

¥s
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Original Proposal

Section 2
CROSS-FRONTIER TELEVISION BROADCASTS

Article 14

The Member States shall admit the
reception and retransmission of ad-
vertising in cross-frontier tele-
vision broadcasts which does not

exceed 15% of the broadcast.

receivable each day by the public

in those Member States. Where a Member
State allows one or several internal
television broadcasters toréarty
advertising for more than 15%

of daily broadcést{ng time, it shall
admit comparable types of cross-frontier
broadcasts which contain amounts 6f ad-
vertising that do not exceed those per-
mitted for intérnaL television broad-

casts of the same category.

Amended Proposal

Delete.
Delete.
Article 14

Each Member State shalt permit the
reception and retransmission of
advertising in television broadcasts
from other Member States which does not
exceed 15% per day and 18% per hour

of the broadcast receivable by the
public in that Member Stéte. Where a
Member State allows one or more television
broadcasters under its jurisdiction to
carry more advertising it shall permit
an equal proportion of advertising in
compafabLe types of broadcasts from

other Member States. .

v



Original Proposal

Chapter IV

PROTECTION OF CHILDREN AND YOUNG
PERSONS

Article 15

1. The Member States shall ensure
that internal broadcasts do not
include programmes which might
serioﬁsly harm the physical,
mental or moral development of
children and young persons, in
particular. those that involve
pornography, gratuitous violeqce

or incitement to race hatréd.

Amended Proposal

Article 15

1. Member States shall ensure that
broadcasts do not . include programmes
which are Llikely seriously to harm
the physical, mental or moral
development of children'and young
bersons,'in particular those that
jnvolve pornography or ératuitous
violence. This shall also apply to
programmes which, although not
covered by the preceding sentence,

might harm the physical, mental or

‘moral development of children and

young persons, except where it is
ensured, by selecting the time of
the broadcast or by any technical
measure, that children and young
persons cannot normaLLy-hear or see

such broadcasts.

Member States shall also ensure that
broadcasts do not contain any

incitement to racial hatred.
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Original Proposal

2. They shall ensure that internal
broadcasts are checked prior to
transmission and broadcast only if
they comply with the requirements
under paragraph 1 above. The Member

States shall ensure that, in the

case of broadcasts that do not respect

these requiremehts, appropriate
remedies sufficient to secure
compliance with the rules are imposed

on the broadcasters concerned.
Article 16

The Member Sfates shall remain free
to apply more detailed or stricter
rules for the protection of children .
and youngApersoné to internal

broadcasts.

Amendment Proposal

2. Member States shall ensure that
programmes  are broadcast only if they
comply with the requirements under
paragraph 1 and that, inbthe case of
broadcasts that do not respect these
requirements, appropriate remedies
sufficient to secure compliance with
thglrutes are imposed on the broadcasters

cancerned.

Article 16

Member States shal t remain free to
require broadcasters under their
juri;diction to apply more detailed
or stricter rules for the protection

of children or young persons.

46
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Chapter Vv
COPYRIGHT
Article 17

The Member States shall ensure
that the retransmission by cable
in their territory of-internal
broadcasts from other Member
States may take pLéce with
respect for appbicébleecopyright

and related rights, in particular

on the basis of contractual
agreements between:right:oﬁners
and cable operators. When a
cable operator retransmits a
broadcast before a contractual
agreement has begn reached or a
"statutory Licence:ié applied, he
shall be subjectito civil and
penal sanctions provided for in
the law of the Member State where
the retransmission takes place
sufficient to secure compliance

with the rules.

- 38 -

Amended Proposal

Article 17

1. Member States shall ensure that

the retransmission by cébLe in their
territory of broadcasts from other
Mgmber States may take place with
respect for applicable copyright and
related rights, in particular on the
basis of contractual agreements
between right owners and cable
operators. To this end Member States
shall encourage'hegotiations between
the collective bodies responsible

for managing copyright and related
rights and the cable operators with

a view to the conclusion of agreements
laying down the lLegal and financial
conditions governing the retransmission

of the broadcasts in question.

2. When a;cable operator retransmits

a broadcast before a contractual
agreement has been concluded or a
decision enabling such retransmission
has been taken by the arbitration

body specified in Article 19, he shall
be subject to civ}L and penal sanctions
provided for in the law of the Member
State where the retransmission takes

place. Suchsanctions_shall be sufficient

‘to secure compliance with the rules.

E



Original Proposal

Article 18

1. Where a cable operator notifies a
Member State that the simultaneous,
unaltered and unabridged retrans-
mission by cable of an internal
broadcast from another Member State
has been prevented by the invocation
of copyright or related rights, the
Member State that has been notified
shall ensure, within a.period of

two years from the notification;"
that the retransmission is made
possible by the appLicafiéﬁ bf a .
statutory licence. Houevef, suEh-a:"
statutory licence need hbt'be granted
if, during the tﬁo'yéar’period; thé
obstacte to retransmissidn_has beenzi
removed, in particular, by a contrac-
tual agreement between r{ght owners

and one or several cable-operators.

2. Where the right “invoked is a related
right held by a broadcasting undertaking
by virtue.of the European Agreeﬁent on
the Protection of TeLevision;Broadcaéts
of 22 June 1960, and the Agreement is an
obstacle to the introduction of the
.statutory licence, the  Member State St
shall denounce the Agreement to the
extent necessary to permit the statutory
licepce to be introduced in accordance

with paragraph 1.

Amended Proposal

Article 18

1. Where a cable operator notifies a
Member State that the simultaneous,
unaltered and unabridged retransmis-

sion by cable of a broadcast from

_another Member State has been prevented

by the invocation of copyright or
related rights, the Member State that
has been so notified. shall ensure,
within a period of two years froh the
nofification, that the retransmission .
is made possible througﬁ a decisjon

of the arbitration body specified in

Article 19. Houéver, such a decision

shall not be necessary if, during the
two year period, the obstacle to

retransmission has been removed, in

particular by a contractual agreement

" between right owners and one or

more  cable operators.

2. Where the right invoked is a related
right held by:a broadcasfing undertaking
by virtue of the European Agreement

on the:Protection of Tekevision
Broadcasts of 22 June 1960,'énd the
Agreement is an obstacle to tHe :
establishment of a compulsory
arbitration scheme, the Member State
shall adopt appropriate procedures

with a view to securing its establish~

ment in accordance with paragraph 1.:

Y3



- 40 -

Original Proposal

Article 19

1. The statutory licence introduced
in accordance with Article 18 shall
‘secure an equitable remuneration
for the holders of copyright and
related rights. '

2. In determining the remuneration,
in particular all the following

criteria shall be taken into account :

(a) the usual level of contractual
Licence fees for comparable cable

transmissions ;

(b) the usual level of remuneration

paid for the first broadcast ;

(c) the number of subséribers linked
to the cable netbork and the Level

of fees paid by them ;

(d) the Likelihood and the extent of
any impairment of other marketing
opportunities, .in particutar the
showing of films and the performance

_of dramatic or dramatic musical works.

3. The remuneration may be claimed

only by collecting societies.

4. In the absence of an amicable
agreement, the remuneration shall be

determined by the competent authority.

Amended Proposal

Article 19

1. Thedecision taken in accordance
with Article 183 shall secure an
equitable remuneration for the holders

of copyright and related rights.

2. Unchanged.

3. Unchanged.

4. Deleted.

4P
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Original Proposal

5. The competent authority may be
a court, an administrative
authority or an arbitration body.
It shall be composed so as not to
cast doubt on its impartiality.

It shall give reasons for its ‘
decisions. Where it is not a court,
provisioﬁ shall be made for proce-
dures whereby improper or unreaso-
nable exercise of the competent
authority's powers or improper or
unreasonable failure tolexercise‘
the said powers can be the subject

of judicial review.

Article 20

The provisions of this chapfef shall

not affect the moral rights of

copyright owners ‘and equivalent

personal rights of owners of related

rights.

Amended Proposal

4. Member States shall determine the
composition of the arbitration body
in such a way that holders of
copyright and rejated v

rights are adequately represented
thereon. It shall be so composed

as not to cast doubt on its impértia-
Lity. It shall give reasons for its
decisions. Member States shall make
provision for procedures whereby
improper or unreasonable exercise
of the arbitration body's powers or
improper or unreasonable. failure to
ekercise the said powers can be

subject to judicial review.
Article 20

Unchanged.

Chapter Va
RIGHT OF REPLY
Article 20a

1. Without prejudice to-other:.
provisions adopted by the Member
States under civil or criminal law,
any natural or legal person whose
legitimate interests, in particular
reputation énd good name, have been
damaged by an assertion of incorrect
facts in a broadcast programme shall

have a right of reply.

o
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-~ 42 -

Amended Propesal

2. A right of reply shall exist in
relation to all broadcasters under

the jurisdiction of a Member State.

3. Member States shall adopt the
measures needed to establish the

right of reply and shall determine the
pracedure for the exercise thereof. 1In
particular, they'shaLL ensure that

sufficient time is allowed for the

right to be exercised effectively

by matural or legal persons resident

or established in other Member States.

‘4. An application for exercise of the right of
reply may be rejected if such a
reply is not justified according to

the conditions laid down in paragraph 1,

~would ifvolve a punihable act, would

render the broadcaster liable to

civil law proceedings or would transgess

standards of pulic decency.

5. Provisipn shall be made for
procedureé whereby disputes as to -
the exercise of the right of reply can be

subject to judicial review.
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Original Proposal

<

Chapter VI
FINAL PROVISIONS

Article 21

For the purpose of this Direétive :

1. "Broadcasting' means the initial
transmission or retransmission by wire
or over the air, including those by
satellite, in unencoded or encoded _
fdrm, of radio and television program-.
mes intended for_receptidn_by.the o
public. Except for .the pOprseﬁ‘ofV
Chapter ¥ on Copyright, it includes
the communication of‘programmés,
between undertakings with ézﬁiew'to |
their being reLayed'to the pubticL '
It does not include communicétfon
services providiﬁg items ofvinforma-

tion or other messages on individual

demand such as telecopying, electronic.

data banks and other similar services.

2. "Broadcast advertising' means an
annoucement in any form broadcast by

a public or private undertaking in
connection with a trade, business,
craft on profession in order to
promote the supply of goods or
services, including immovable property,
rights and obligations. It does not’

include sponsored programmes.

Amended Proposal

Article 21
For the purpose of this Directive :

(a) "Broadcasting" means the initial
tpansmission by wire or over the air,
including that by satellite, in

unencoded or encoded form, of radio
and television programmes intended

for ' reception by the public.

Except for the purposes of

“Chapter V, it includes the
cgmmunicafion of programmes between
undertakings with a view to their
being relayed to the public. It
doe§ nbt include communication
services providing items of infor-
mation br other messages onsindividual
demand such as telecopying, electronic

data banks and other similar services.

(b) ”Broad;ast advertising" means an
announcement  in any form broadcast

by a public or privéte undertaking

in conneetion with a trade, business,
craft or profession in order to
promote the supply against payment of
goods or servicés, including immovablesl

property, rights and obligations.
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Original Proposal Amended Proposal

3. "Internal broadcasts" means © (c) "Sponsoring' means any contribution

initial transmission by public made by a public or private undertaking

or private undertakings engaged

in broadcasting on the territory

of a Member State, including
transmissions exclusively intended
for reception in other Memver States.
It also includes the initial retrans-
mission by such undertakings of
broadcast transmissions originating
from an undertaking engaged in
broadcasting on the territory of a

State other than a Member State.

4. “"Cross—frontier broadcasts" means - -

internal transmissions that'cah be -
received directly by the bubliq in.

another Member State or by way of

retransmission even where they are .

retransmitted by;an undertaking
established in the territory of that
other Member State.

not engaged in broadcasting activities

or in the production of audio-visual
works, to the financing of broadcast
programmes with a view to promoting

its name, its trade mark, its image,

its activities or its products.

4. Delete.

2. Member States shall take measures to

establish the concept of the
independeﬁt producer by providing
sufficient opportunities for smaller
producers and reserving the right

to allow financial contributions |
by co-production subsidiaries of

television companies.
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amended Proposal

Original Proposal

Article 22 Article 22

1. The Member States shall bring into Unchanged.

force the laws, regulations and adminis-
trative provisions necessary to comply
with this Directive not later than ...
They shall forthwith inform the

Commission thereof.

2. The Member States shaLL.communicaté
to the Commission the Fextjof the maip

provisions of national Law yhich they

adopt in the fields governed by this

Directive.

Article 23

_ Before the end of the sixth year

after the date mentioned in
Article 22, the Commission shall.
submit to the Council, the
European Parliament and the
Economic and Social Committee

a report on the manner in which
this Directive has operated and,
if necessary, make further
proposals to adapt it to the
developments in the broadcasting
field.

Article 24

This Directive is addressed to the

Member States.

" Article 23:

Before the end of the third year
after the_date mentioned in
Article 22 and every two years
thereafteﬁ, the Commission shall
submit to the Council, the European
Parliament and the Economic and
Social Committee a report on the
manner in which this pirective has
operated and, if necessary, make
further proposals to adapt it to
developments in the broadcasting
field.

Article 24

Unchanged.





