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Obstacles to takeover and other genera! bids

Communication from the Commission to the Council

1. Introduction

In 1ts White Paper on completing the Internal market by 1292 the
Commisslion dsclared ltself in favour of harmonization of the laws of the
Member States on takeover and other general bids (in this paper, for
simplicity, called "“"takeover bids"). For thls purpose It sent the
Council a proposal for a Thirteenth Directivel which is currentiy besing
amended Iin response to the opinions of Parliament and the Economic and
Soclal Committee.

When 1t adopted the proposal the Commission was aware that there were
obstaclies In the way of takeovers which might mean that the Dlrective
would not apply wuniformly throughout the Community. The Commlission
therefore requested an external consultant to undertake a study
identifying these barrlers and making recommendations for thelr removal.
The results of that study were outiined to the Counci! at Its meeting on
23 November 1989.

The purpose of thls communlication Is to outllne the proposals which the
Commission Intends to submlt to the Counclil in order to remove these
obstacles.

It Is desirable from the standpoint of a level playing fleld In a Single
Market that the opennessof companies In different Member States to
takeovers should be broadly simiiar. This is very difficult to achieve in
view of the different levels of capltalization of different national
markets within the Community and othsr structural differences. The
Commission Is conscious, in bringing forward the regulatory proposals
which follow, that they do not themseives overcome this under!ying
problem. o

it should be stressed that the Commission doss not wish 1o encourage
takeover bids as ends In themseives. {ts standpoint Is rather that, In
general, takeover bids may be viewed in a positive light in so far as
they encourage the selsctlon by market forces of the most competitive
companies and the restructuring of European companles which s
indispensable 10 meet International competition. it is important here to
ensure that the fate of the target company be declded by aill of Iits
shareholders.

2. OQObstacles identified
The obstacles may be divided Iinto twe categories. The first concerns

maintenance of the company capltai, and the second concerns the voting
rights of the sharsholders.

1 CoM(88)823 finai - Thirteenth Directive on company law, concerning
takeover and other general bids.



The first category conslsts more specifically of the following:

- the power of the directors to acqulre the company’'s own shares; and

- the right of a subsidlary to acquire shares in a holding company and
to exercise the voting rights carried by these shares.

The obstacles in the second category are as follows:

- disproportion between a shareholders’ holding In the company capltal
and his voting rights;

- difflculties with proxy voting;

- diffliculties in bringing about changes in the management of the
cempany.

3. Measures proposed
In order to remove the obstacles to takeover blds described above, the
Commission will be proposing the following to the Council.

(a) It needs . to be made clear that the proposal for a
Thirteenth Directive restricts the powser of the board of the target
company to acquire the company’s own shares while the takeover bid Is
open. By way of exception from other provisions of Communiiy law
aliowing the board of a company to decide that the company shouid
acquire 1ts own shares, the board should require the authorization of
the general meeting of sharsholders In order to do so while a
takeover bld is open, and this authorization should be obtalned after
the - takeover bld 1Is launched. A cilause to this effect wlil be
inserted in the amended verslion of the proposal for a
Thirteenth Directlve which will bs forwarded to the Council after the
Commission adopts |t.

(b) The Second Company Law Directive will have to be amended to extend
the rules on the acqulslition of the company’'s own shares to cover
acqulisition by subsidiarles. A subsidiary could then acquirs shares
In I{s parent only on the conditions laid down for the acqguisitlion of
lts own shares by the parent Itself. Thils would mean In particular
that:

1. In calculating the maximum number of Its own shares which a company
may hold (10%), al! sharses held by Its subsidiarlies would have to be
added to those held by -the parent company;

2. the voting rights attaching to shares heid by the subsidiaries In the
parent company would be suspended.

(c) To amend the proposal for a Fifth Company Law Dlirectlve along the
linss set out below ensuring the coherence with the Statute of the
European Company.

1. Non-voting preference shares could not be issued to a value exceeding
50% of the total share capltal. If the company did not actually
grant the speclial advantages carried by such shares withln a stated
time the shares would automatlically become voting shares.
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The possibility of restricting the voting rights which may be
exercised by any one shareholder would be abolished.

Neither the !aw nor the memorandum and artlcles of association could
require a majority greater than the absolute majorlty for a declision
to make changes In the board of a company.

Provisions {in the memorandum or articles of assoclation glving
certain shareholders the exclusive right to propose the appointment
of all directors wiil be forbidden.





