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EXPLANATORY MEMORANDUM

1. Introduction

In November 1987 the Commission organised an Air Safety Symposium
aiming at providing the forum for an exchange of information and
ideas on aviation safety and identifying priority areas for such
action as may be appropriate at Community level.

One of the three broad themes discussed during this symposium was
the investigation of aircraft accidents. The conclusions drawn
from the discussions(1) showed clearly that although the situation
was generally satisfactory in Europe, Community actions in the
fields of accident investigations was needed in a number of areas.

In order to obtain more detailed information, the services of the
Commission launched two specific studies which were completed in

1989:

- "Cooperation and shared utilisation of available resources in
aircraft accident investigation" by Geoffrey Wilkinson, former
Chief Inspector of Accidents of the United Kingdom Accident
Investigation Branch; and

- "Problems raised by'the double enquiry into air accidents" by
Lucien Rapp, Professor at the Faculty of Law. ) :

The resulits and conclusions of these studies were carefully
assessed by experts from governments and industry in a number of
meet ings organised by the services of the Commission.ln 1990.

(1) Proceedings of the Air Safety Symposium, Office for Official

Publications of the European Communities, Luxembourg, 1988
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in 1991, the Commission, taking into account the comments of the
experts and the discussions taking place in the international
organisations, in particular ICAO and ECAC, issued a “Communication
to the Council on Community initiatives concerning civil aviation
incidents and accidents.

This communication inciuded a working programme which foresess,
amongst others, legislative measures in the field of accident

Investigation.

Consequently the proposed measure is intended to lay down strong
and common foundations for the investigations carried out by the
- Member States at national level.

In 1992, a number of meetings with experts took place enabling the
services of the Commission to draft the present proposal based on
identified needs derived from shortcomings in the system.

Ll. Shortcomings in the present system

The present system of aircraft accident investigation is governed
by the internationa! standards and recommended practices contained
in the current edition of Annex 13 to the Convention on
International Civil Aviation pubiished by [CAO.

While the process described above was taking place in the services
of the Commission, a paralle! evolution of thoughts was initiated
in the aviation circles and in particuiar In [CAQ.

For this reason, ICAQ0 organised in February 1992 a very large
Accident Investigation Divisional Meeting (AIG 82) attended by more
than 200 delegates from more than 70 countries and organisations.
A large number of proposais to modify and update Annex 13 and other
relevant ICAO documents were adopted in order to try to overcome
the shortcomings identified by all those experts.

The present proposal takes into account the work carried out at AlG
g2 and is therefore in line with latest and foreseen ICAO
requirements, turning into Community legislation a number of
measures to correct shortcomings.

First of all, the objJective of the investigation must be clearly
expressed: namely prevention of future accidents and incidents.
Exper ience has shown when investigating several recent accidents in
Europe that difficulties can arise from national legisiations which
do not provide for a clear separation between the technical
investigation only interested in accident prevention and the
judicial inquiry seeking for faults or liability. The existence of
this double inquiry creates a very complex problem that could
hamper the investigation of the accident and is aggravated by the
fact that Jjudicial traditions vary from State to State.
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The potential conflict of interest could be avoided by defining
very clearly the status of the technical investigation and
recognising a number of basic rights of the investigators to enable
them to achieve their mission while respecting the legal procedures
in force. The investigators and their work has also to be
protected from misuse which could be counter productive by
deterring the parties in an accident from cooperating by fear of
subsequent lega! action. Only factual information arising from the
technical Investigation shouid be available for use by the judicial
authoritles, analysis or conclusions should remain limited to
accident prevention use. :

The findings of the investigation are usually published in some
form of report. The dissemination of the report .including the
safety recommendations derived from the .investigation is of utmost
importance in the interest of accident prevention. As an example,
last year an accident happened in the USA with the same aircraft
and in similar conditions as a Canadian accident three years
earlier. The Canadian investigation report had not been officially
sent to the US authorities.

Although safety recommendations are sent to the relevant parties,
very often there is no follow-up procedure to check if any action
has been taken to correct the deficiencies. Such a procedure
should be sufficiently flexible to allow the interested parties to
either apply strictly the recommendations, apply other corrective
action deemed more -appropriate or reject the recommendations
providing a reasonable Justification is given. ’

In the Community, accident investigations are carried out by

" national bodies, the organisation of which differs greatly both

with regard to the extent of their resources (human and material)
and to independence vis-a-vis the national aviation authorities.
The low probability of a major accident occurring in a small state
does not Justify a large organisation but, should such accident
happen, the possibility should exist to obtain at short notice the
needed resources. Expertise could be brought from other Community
accident investigation bodies according to the 1980 Directive on
future cooperation and mutual assistance between the Member- States
in the field of air accident investigation(1) but this cooperation
could be improved if all those bodies were working according to a
number of common basic principles.

In order to avoid possible conflict of interests, the investigating
body should be independent of any party which could directly or
indirectiy have a responsibility in the cause of an accident.

(1) 0J no. 375, 31.12.1980



Finally, an important modification proposed is to extend to serious
incidents the investigation process applied to accidents. The
“investigation of accidents is a reactive activity and therefore not
the: best means of prevention. |In addition, there is fortunately a -
very limited number of accidents. For this reason, investigation
of serious incidents to the standards employed for accidents will
provide a greater source of accident prevention data than is
available through the investigation of accidents alone.

A h b rin |

Due to the international nature of aviation and, in particular in
the community where the liberalisation measures of air transport
and the realisation of the single market will 1lead to more
multinational operations, accident investigations will very often
involve several Member States.

The small number of aviation accidents does not Jjustify large
investigation units and cooperation between units is therefore
needed.

New international standards and recommended practices are
definitely needed and the Community has the legal instruments to
ensure a quick and efficient implementation of those standards in
all the Member States.

The present proposal could be considered as a framework directive,
a number of articles setting goals leaving to the Member States
freedom as to the way to reach these goals. However, due to the
technical nature of this subject, it has been necessary sometimes
to look into some matters in more detail.

The burden for the majority of the Member States will be limited
due to the fact that they already apply standards at least
equivalent to those contained in Annex 13. However, some Member
States and in particular the smaller ones, will have to change
their iJegislation and invest in independent investigation units.
The consultations carried out by the services of the Commission
during the last five years have shown that usually in these Member
States the technical authorities have recognised the need to
proceed with those required changes and would welcome such a
Community initiative as a support to give air safety the priority
ranking it deserves.

In addition, the Commission does not claim for any additional
competence - in this field, but by establishing fundamental
principles, it will encourage a better mutual cooperation between
responsibie bodies. As a consequence, the adoption of the present
proposal could aiso permit to repeal the 1980 Directive on future
cooperation and mutual assistance between Member States in the
field of air accident investigation.



1V, Conclusions

‘The present proposal is the outcome of a iong process, started in
1987 during which a wide consultation was organised at each stage.
It should help the Member States to bring their accident
investigation methods and legislations up-to-date and encourage
them to cooperate.

Such an improvement should lead to a better understanding of
accidents and incidents and therefore contribute to a more
efficient safety policy and prevention of accidents.



COMMENTS ON . INDIVIDUAL ARTICLES

Article 1

‘This article defines the general objective of the Directive which is
the improvement of air safety.

Ar |

This article defines the scope of the Directive. It covers not only
the investigations of accidents but also incidents. This is in
accordance with recent ICAQ proposals.

In paragraph 1, the scope is |imited to the Community while in
paragraph 2, the scope can be extended outside of the Community when an
incident occurs to a Community aircraft and no investigation is carried
out by the State where the incident occurred. This is due to the fact
that very often, it is the State of registry of the aircraft which is
better placed to carry out an investigation of an incident.

rticl

This article defines the terms used in the Directive. These
definitions are those used by ICAQO except h) which Is a definition used
in other Community legisiation on air transport(1),

Article 4

This article sets out the principle of the mandatory investigation of
every accident and also every serious incident. This iast provision is
new but complies with ICAD0 guidelines. This articie also do not
prevent the investigation body to investigate any other incident if it
could be beneficial to air safety. In addition, it is the
responsibility of the investigation bcdy to determine the type of
investigation and the efforts to invest into it according to the
knowledge that could be expected from an accident prevention point of
view.

(1) Council Regutiation (EEC) no. 2407/92 of 23 July 1992 on licensing
of air carriers; 0J no. L240 of 24.8.92.
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The purpose of this article is to draw a clear dividing line between
the technical Investigation and the jJjudicial enquiry. |1t establishes
the status of the technical investigation in .order to reach the
objective of this Directive.

Paragraph 1 sets the general principle while paragraph 2 lists a number
of minimum rights necessary for the investigators to carry out their
mission.

Article 6

- This article deals with the body responsible for carrying out the
technical investigation of aviation accidents.

Paragraph 1 gives the general principles: permanence and independence
in order to avoid possible conflict of interest or any direct or
indirect involvement in the causes of any investigated accident or
incident. L

Paragraph 2 enables small Member States which consider that even a
limited permanent structure dealing only with investigations would not
be justified, to use also this structure as a safety data collection
and analysis unit running for example incident reporting system,
occurrences data bases etc. o '

Paragraph 3 deals with the minlmum means necessary for such a structure
to be operational.

Paragraph 4 contains some of "the provisions of Council D]rective-
80/1266/EEC therefore enabling- it to be repealed in the .present
proposal.’’ " - ' : S .

Article 7

This article obliges the investigation body to publish a report to
ensure the widest possible dlssemination of safety related information
vln the event of an accndent

Paragraph 2 sets a goal of 12 'months for the completion of the report.
- Setting a firm deadline could be counter productive by preventing long
~and sophisticated research which could be needed to reach important
conclusions but setting a goal is necessary to avoid complacency.

Paragraph 3 introduces a provision te enable interested parties to
comment and give them an opportunnty to request a revision of the
report.



Article 8

This article deals with the report in the case of an incident. Due to
the special nature of incidents, their greater frequency and the fact
that they usually are not published, it could be counter productive to
use the same procedure as in the case of accidents. It is therefore
important to protect the parties Invoilved and to limit the circulation
of the report to professionals, dealing with accidents prevention or
aviation safety.

Article 9

This article addresses the important issue of safety recommendations.

Paragraph 1 ensures that the dissemination of safety recommendations is
achlieved by addressing them to all parties concerned and sending a copy
to the Commission. By receiving the safety recommendations from aill
the Member States it will be able to distribute them to all the
investigation bodies and aeronautical authorities of the Community.
This could also lay the groundwork for a future central data base of
safety recommendations.

Paragraph 2 creates an obligation to folliow-up at national level the
measures taken by the addressees when receiving a safely
recommendation: compliance or - justified rejection or alternative
action. It also ensures that the corrective measures will not affect
Community law such as, for example, the free movement of aircraft.

Article 1

This article reinforces the protection of the technica! investigation
by measures to avoid its use for purposes other than its exclusive
objective which is prevention of future accidents or incidents.

Paragraph 1 Ilimits the use of the report for other purposes to the
factual part of it, therefore excluding the analysis and conclusions
part.

Paragraph 2 enables the investigating body to draft safety
recommendat ions concerning shortcomings discovered during the
investigation but which couid be unrelated to the causes of the
accident or incident without risk of these recommendations being used
for purposes other than prevention.

Paragraph 3 prevents the use of the report for disciplinary action.
Paragraph 4 reinforces the protection of the investigators by

preventing them to be placed Iin a situation where there would be a
conflict of interest.
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. Procedural articles.. .

As the provisions of this proposal go further than _those contained in

Council Directive B80/1266/EEC, there is no reason to maintain this
Directive anymore. o : ' L
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- .PROPOSAL FOR A COUNCIL DIRECTIVE L
~ ESTABLISHING. THE FUNDAMENTAL PRINCIPLES GOVERNING . -
THE INVESTIGATION OF CIVIL AVIATION ACCIDENTS AND INCIDENTS

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty .establishing the European Economic
* Community, and in particular Article 84§2 thereof,

Having regard to the proposal from the Commission(1),
Having regard to the Opinion of the European Pariiament(2),
Having regard to the Opinion of the Economic and Social Committee(3),

Whereas the opening of the internal market and the liberalisation of
air transport will increase the air traffic operations, in particular
these involving crew, aircraft and undertakings from different Member

States;

Whereas a high general level of safety in the single market requires
harmonised procedures to the extent that there will be less direct
links between individual Member States and individual operators;
whereas operations in the Community will involve more multilateral
contacts between Member States and operators and therefore there will
-be a need for general principles to enable Member States to apply the

same high level of accident prevention measures;

Whereas a- high general level of safety in civil aviation in Europe
shouid be maintained and all efforts should be made to reduce the

already limited number of accidents and serious incidents;
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Whereas account should be taken of the Convention on International
Civit Ay)atipn, signed .in Chicago .on 7 December .1844, which pfovidesv
for Impiementation of the measurés;,necessary--to -ensure the. safe.
operation of aircraft; whereas account should also be taken in
particu!a(_,of' the Annex 13 to the said, Convention which provides
international standards and fecommqnded»practices'for aircraft accident
investigation; v ' ’

Whereas the expeditious realisation -of .technical Iinvestigations of,
civil aviation accidents and incidents would -improve air.-safety .in-

helping to prevent the occurrence of such accidents and incidents;

Whereas international standards provide for the investigation of
accidents to bé carried out under the responsibility of the State where
the accident occurs, if ihvestigation oflincidents is not carried out
by the State where the .inclident occurs, this‘investlgation should be

carried out by the State of registry;

Whereas investigation of serious incidents should be carried out in a

‘'similar way to investigation of accidents;

‘Whereas air safety requires accident investigations to be carried out

in the shortest possible time, investigators should be able to proceed
to their tasks with the greatest freedom aliowed by the legal system;

Whereas investigation of civil aviation accidents and incidents should
be carried out by an~independent body to,aVoidﬂany conflict of interest
and any possible ihvolveMent.-in,'the “causes':of the occurrence :beihg
investigated; whereas this body shoutd be suitably equipped and its
tasksICOuld inclqde other prevention:activities;'

Whereas it is important for accident prevention to publish the findings
of accident investigations in the shortest time possible while giving

opportunity to interested parties to comment on these findings;
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Whereas the particutar nature of incidents should be taken into account
when circuiating the findings of incident investigation;

. Whereas .the safety recommendations resulting from an accident or
~ Incident investigation should be duly taken into account;

Whereas the technical investigation should only be used for prevention
purposes, only .factual information collected during- the investigation
should be aliowed to be used to apportion blame or liability;

HAS ADOPTED THIS DIRECTIVE:

Article 1 - Objective

This Directive aims at improving air safety by facillitating the
expeditious realization of Investigations, the exclusive objective of

which is prevention-bf future accidents or incidents.

Article 2 - Scope

1. This Directive shall apply to investigations of civil aviation

acclidents and incidents occurring in the territory of the European -

Community taking into account the international obligations of the
Member States.

2. This Directive shall aiso apply outside the territory of the
European . Community to investigations of serlious incidents involving

alrcraft registered . in a Member State or operatsd by an undertaking

established .iin a Member State, when such an Jnvestfgatlon is not.

carried out by another State.

L0 PSSR
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Article 3 - Definitions

For the purposes of‘this Directive

“a)

“*Accident’ means an occurrence associated with the operation of an

aircraft which takes place between the>t|me any person boards the

alrcraft with the intention of flight until such time as all such

persons have disembarked, in which:

1) a person is fatally or serlously lnjured as a result of:

2)

- being in the aircraft, or

- direct contact with any part of the aircraft, including
parts which have become detached from the aircraft, or

- direct exposure to jet blast,

except when the injuries are from natural causes, self-
inflicted or inflicted by other persons, or when the injuries
are to stowaways hiding outside the areas normally available to

the passengers and crew; or
the aircraft sustains damage or structural failure which:

- adversely affects the structural strength, performance or
flight characteristics of the aircraft, and
- would normally require major repair or replacement of the

affected component,

except for engine failure or damage, when the damage fs limited
to the engine, its cowlings or accessories; or for damage
limited to propellers, wing tips, antennas, tires, brakes,
fafrings, small dents or puncture holes in the aircraft skin;

or
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c)

d)
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3) the aircraft is missing or is completely inaccessibie;

‘Serious injury’ means an injury which is sustained by a person in

an ‘accident and which:

1) requires hospitalisation for more than 48 hours, commencing

within seven days from the date the injJury was received; or

2) resuits In .a fracture of any bone (except simplie fractures of

. fingers, toes, .or nose); or

3) involves ‘lacerations which cause severe haemorrhage, nerve,

muscle or ‘tendon damage: or
4) involves ‘injury to any internal organ; or

5) involves second or third degree burns, or any burns affecting

more than 5 per cent of the body surface; or

6) involves verified exposure to infectious substances or

injurious radiation;

‘Fatal injury’ means an injury which is sustained by a person in an
accident and which results in death within 30 days of the date of

the accident;

‘Causes’ means action(s), omission(s), event(s), condition(s), or a

combination thereof, which led to the accident or incident;
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h)
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k)
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‘Investigation’ meahs a process conducted for the purpose of
accident and incident prevention which includes the gathering and
analysis of information, the drawing of conclusions, including the
determination of cause(s) and, whén appropriate, the making of

safety recommendations;

‘Investigator-in-charge’ means a person charged, on the basis of
his qualifications, with the responsibility for the organisation,

conduct and control of an investigation;

‘Flight recorder’ means any type of recorder instalied in the
aircraft for the purpose of complementing accident/incident

investigation;

‘Undertaking’ means any natural person, any legal person, whether
profit-making or not, or any official body whether having its own
legal personality or not;

‘Incident’ means an occurrence, other than an accident, associated
with the operation of an aircraft which affects or could affect the

safety of operation;

‘Serious incident’ means an incident involving circumstances

indicating that an accident nearly occurred.

A list of examples of serious incidents can be found in the Annex

to this Directive;

‘Safety recommendation’ means a proposal of the investigation body
of the State conducting the investigation, based on information
derived from the investigation, made with the intentioh of

preventing accidents or incidents.
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ticl - Mandatory investigation
1. Every civil aviation accident or serious incident shall be
subjected to an investigation, the scope of which shall be

determined by the Investigation body taking into account the
objective of this directive.

2. This does not prevent Member States to take measures to enable the
investigation of other incidents when the investigation body may

expect to draw alr safety lessons from it.

Article § — Status of the investigation

1. The Member States shall define, in the framework of their
respective internal legal systems, a legal status of the
investigation that shall enable the investigators—in-charge to

~achleve their mission, in the most efficient way and within the
shortest time.

2. Without prejudice to the internal legal procedures in force and in
cooperation with other authorities of the Member States responsible
for the Judicial enquiry, the provisions of paragraph 1 shall allow

in particuiar:

- unimpaired access to the site of the accident or incident as
well as to the aircraft or its wreckage;

- immediate controlled removal of debris, bodies or components

for examination or analiysis purposes;

- immediate access to and use of the contents of the flight

recorders and any other recordings;

- immediate examination of, or téking of samples from, the bodies

of victims or persons involved;
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- examining witnesses;

- full access to any relevant information or records held by the
owner, the operator, the maintenance organisation or the
manufacturer of the aircraft and by the authorities fesponslble
for civil aviation or airport operation.

1 - investigation body

The Member States shall ensure that the conduct of investigations
is entrusted to a permanent civil aeronautigal body. ' This body
shall be functionally independent in particular of the national
aeronautical authorities responsible "for airworthiness,
certification, flight operation, maintenance, licensing, air
traffic control or airport operation.. '

Notwithstanding paragraph 1, the activities entrusted to this body
can be extended to the gathering and analysis‘ of_ air safety
related data in as far as these activities do not affect its
independence and entail nd reguldtory , hormative or administrative
responsibility. o o o

The body referred to jnvparagraphli above shall be given the means

required to carry'but its responsib{lit1e$ indepehdenf,from the
authorities referred to above and should be able to obtain
‘sufficient resources to do it. Its personnel shall benefit from a

.stafute"giVing°'the “nageséary protection and ‘guarantees of

independence. it ;Shél| :comprise' at least a suitabily trained

investigator to. exercise the function of investigator-in-charge in -

the event of a civil aviation accident or serious incident.
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If necessary, the body conducting an investigation may request the

assistance of bodies from other Member States to supply:
a) instatliations, facilities and equipment for:

- the technical investigation of wreckage and aircraft

equipment and other objects relevant to the investigation.
- the evaluation of information from flight recorders.

- and the computer storage and evaluation of air accident
data.

b) accident investigation experts to undertake specific tasks but
only where an investigation is opened following a major
accident.

“When available, such assistance should be.given, as far as possible

free of charge.

Article 7 — Accident report

1.

Any investigation of a civil aviation accident shall be the subject
of a report in a form appropriate to the accident. This report
shall point out the exclusive objective of the investigation
mentioned in article t of- this Directive and contain, where

appropriate, safety recommendations. .

The investigation body shall publish the report in the shortest
possible time while endeavouring not to exceed 12 months after the
accident date. .

The draft report is submitted for comments to any party which the
investigation body considers the investigation to be of particular
importance and it shall give a deadline for the submission of

comments.
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Article 8 - incident report

1. Any investigation about an incident involving civil aviation shall
be the subject of a report in a form appropriate to the type and
to the gravity of the -incident, and shall contain where
appropriate relevant safety recommendations. This report shall ,
as far as possible, protect the anonymity of the parties involved
in the incident.

2. This report shall be the subject of as wide a circulation as
possible to the parties likely to benefit from the findings of
the aforementioned report.

Article 9 - Safety recommendations

1. The reports and the safety recommendations referred to in Article
7.1 and 8.1 shall be addressed to persons, undertakings or national
aerénaut1cal author It les concerned and copiéd to the Commission.

2. The Member States shall take the necessary measures in order to
ensure that the safety recommendatlohs'frdm the‘lnveétlgatlon.body
are duly taken into consiqe}atlon and acted upon where;approprlafe
without prejudice to the CommUnity law and in particular that

concerning the functioning of the'ihternaj=marketﬂ
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Article 10 - Liability

1. The analysis and conciusions drawn from the investigation or
arising from it shall not be used to apportion blame or within the
context of proceedings to determine Ilfability.

2. A safety recommendation does not by itself create a presumption of.
blame or l|fability for an accident or incident.

3. Investigatlion reports shall not be used for disciplinary action.

4. The Member States shall, in the context of Articles § and 6, take.
the necessary measures to protect investigators from involvement in
titigation proceedings intended to apportion blame or liability
arising from an accident or incident.

Article 11

The Council Directive 80/1266/EEC of 16 December 1980 is repealed.

Articie 12

1. The Member States shall bring into force the laws, regulations and
administrative provisions necessary to comply with this Directive
not later than 1 January 1996. They shall forthwith inform the
Commission thereof.

2. When the Member States adopt these provisions their texts shall
refer to this Directive or shall be accompanied by such a reference

when officially pubiished. The Member States shall decide what
method to use to make . this reference. '

Article 13

This Directive is addressed to the Member States.
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Annex

The incidents listed are typical examples of serious incidents. The

list

is not exhaustive and only serves as guidance to the definition of

"Serious Incident".

A near collision requiring an avoidance manoeuvre or when an
avoiding manoeuver would have been appropriate to avoid a collision
or an unsafe situation.

Controlled flight into terrain (CFIT) only marginally avoided.

An aborted take-off on a closed or engaged runway, or a take-off
from such runway with marginal separation from obstacle(s).

A landing or attempted landing on a ciosed or engaged runway.

Gross failure to achieve predicted performance during take-off or
initial climb. o | ‘ :

All fires and smoke in the passenger -~compartment, in cargo

compartments or engine fires, -even though such fires are

"extinguished by the use of extlngujshing'agéhts.

Any'évents which required the‘emérgency use of oxygen‘by the flight
crew. ‘ ' h '

Alrcraft structural failure or engine disintegration which is not

classified as an accident.

Multiple malfunctions of one or more aircraft systems that

seriously affects the operation of the aircraft.
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Any case of flight crew incapacitation in flight.

Any fuel state which would require the declaration of an emergency
‘by the pilot.

Take-off or landing "incidents. Incidents such as undershooting,
overrunning or running off the side of runways.

System fallures, weather phenomena, operation outside the approved
fiight envelope or other occurrences which could have caused
difficulties controliing the aircraft.

Failure of more than one system in a redundancy system which is
“mandatory for flight guidance and navigation.
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