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‘amending Directive 90/434/EEC of 23 July 1990 on the common. system of
~ taxation applicable to_ mergers, divisions, transfers of assets and
exchanges of shares concer’nlng companies of different Member States.



EXPLANATORY M v
General
“in its communicaii@n of 26 June 1992 to the Council and’ to

Par1iément subseduent to the conclusions of the Ruding Committee
indicating guidelines on company taxation Iinked to the further
development of the internal market,! the Commission stated that it
also saw a need to extend the scope of Directive 90/434/EEC
("mergers") in order to ensure greater uniformity for that
Directive. The Committee had pointed out in its report2 that the
scope of the “"parent companies/subsidiaries” Directive varied from
one Member State to another as regards the companies covered. The
Committee had therefore recommended that the scope of that
Directive be extended to aill enterprises subject to corporation

tax, whatever their legal form.
A similiar probiem exists in the case of the "mergers" Directive.

It would not seem to be justified to exclude from the scope of the
Directive certain forms of companies which have not been included
by some Member States in the Ilist annexed to the Directive but
which meet ail the other conditions. For example, not ail Member
States have ‘included cooperatives or public savings banks. The
1992 taxkreforms in Greece provided for the partial imposition of
corporation tax on partnerships which had previousty been subject

to personal income tax in the hands of their shareholders.

1
2

SEC(92) 1118 final.
Report of the Committee of independent experts on company taxation
of March 1992.



Not “all _Member Sfates have taken 'steps to eliminate these
differences of treatment when transposing the Directive into

national law.

The present Directive is designed to ensure greater uniformity for
the "mergers" Directive and provides for it to be applied to all
enterprises resident in a Member State and subject to corporation

tax in a Member sfate.

Articje 7(2) of the "mergers” Directive is the only provision which
links that Directive to the ‘"parent companies/subsidiaries”
Directive. A receiving company could, in its capacity as
shareholder of a transferring company, receive from the latter
reserved profits or capital gains just as easily in the form of
distributed profits as in the form of a transfer at the time of the

merger.

Where the receiving company has a "sufficient" hoilding according to
the conditions of the "parent companies/subsidiaries" Direétive to
benefit from Article 4 of that Directive, the "mergers" Directive
permits the same tax concession to be granted in the case of a
merger. However, the option provided for in Article 7(2) of the
"mergers” Directive does not correspond to the conditions laid down
in Article 3 of the “parent companies/subsidiaries" Directive.- The
latter Directive requires only a minimum holding of 25%, whereas
the "mergers" Directive stipulates that the holding must exceed
25%.

It is therefore necessary to make the concept of "holding”" in the
"mergers” Directive consistent with that of "minimum holding" in

the "parent companies/subsidiaries” Directive.



The .object of ‘this proposal is to enable Directive 90/434/EEC to
apply to a larger number of :firms engaging in cross-border

activities within the Community. This measure, responsibility for

xhich is shared with the Member States, will make the scope of this
Directive more uniform since, .as yet, .only Portugal and the United
‘Kingdom have included all forms of .companies in the 'list annexed to

the Directive.

The most effective -means of eliminating this discrepancy is to

bring in a directive with the general objective of extending the
scope of Directive 90/434/EEC in such a way that all firms subject

to corporation tax wiil be more certain than they are at present of

being able to benefit from this Directive.

article 1

(a) This Artjcle provides for the “mergers” Directive to apply to
all enterprises which are resjident for tax purposes in a Member
State and which are subject to corporation tax in a Member
State.

1t has been discovered that not all enterprises subject to
corporation tax have been included in the list annexed to the
Directive. For exampie, cooperatives are not mentioned among
the companies covered by the Directive in Belgium, Denmark,
Germany, Spain, France, Ireland, Luxembourg and
the Netherilands. Such companies may nevertheless also engage
in cross-border activities. '



The 1992 tax reforms in Greece have also had the effect that
forms of companies other than those referred to in the list are

subject to corporation tax. -

Other forms of companies:could be created in future in the

Community.

There is therefore full justification for deleting the first
condition in Article 3 of the Directive.

As a result, all entities which are resident for tax purposes
in a Member State and which are subject to corporation tax in a

Member State will benefit from this Directive.

(b) The amendment to the last part of point (b) of Article 3 is
designed to make this concept consistent with that in the OECD

model convention.

Article 2

The aim of the amendﬁent to paragraph 2 of Article 7 of the "mergers"
Directive is to make the concept of "holding” consistent with thaf of
"minimum holding" in the “parent companies/subsidiaries* Directive.
This latter Directive permits'Member States to grant the status of
pérent company ‘and subsidiary to companies with a holding of less fhah
25%, whereas Article 7(2) of the "mergers" Directive requires a hold}ng

in excess of 25%.



Proposal for a.Council Directive.
amending Directive 90/434/EEC of 23 July 1990 -
on the common system of taxation applicable.to
mergers, divisions, transfers of assets and exchanges.of shares.
concerning companies of different Member States.

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the: European Economic

Community, and in particular Article 100 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Parliameht,

Having regard to the opinion of the Economic and Social Committee;

Whereas Article 3 of Dlrectlve-90/434/EEG1 defines - the campanies

falling within its scops;

Whereas that Article does not |list- all the. forms. of enteérprises”
resident in a Member State and subject to.corporation. tax.in 'a.Member

State;

Whereas the Directive should appl!y to all entarbrises.which can--carry
out ‘cross-border activities in the Community and which are subject to.-

corporation tax in a Member State;

Whereas it is necessary to make the concept of "holding" in Article 7"
of the Directive consistent with that of "minimum bholding™ in
Directive 90/435/EEC,2;

1  0J No L 225, 20.8.1990, p. 1.
2 0J No L 225, 20.8.1990, p. 6.



Whereas the most effective means - of making the scope of Directive
90/434/EEC more uniform is to.bring -in a directive ensuring that the

firms concerned will be more certain of being able to bénefit from
‘Directive 90/434/EEC; '

HAS ADOPTED THIS DIRECTIVE:

Article 1
Article 3 of Directive 90/434/EEC is hereby replaced by the following:

“"For the purposes of this Directive, "company of a Member State" shall

mean any entity which:

(a) according to the tax laws of a Member State is considered to be
resident in that State for tax purposes and, under the terms of
a doubie taxation agreement concluded with a third State, is
not considered to be resident for tax purposes outside the

Community;

{b) moreover, i§ subject to one of the following taxes, without

being exempt:

- imp&t des sociétés/venncotschapsbelasting in Beigium,

- selskabsskat in Denmark, | '

- Kérperschaffsteuer in the Federal Republic of Germany,

- 9OpPOC EL1COGAUATOC VOMIKOV TPOOWNWY KEPSOOKOMIKOU XapakThpa
| in Greece,

- ' impuesto sobre sociedédes in Spain,

- impdt sur les sociétés in France,

- corporation tax in Ireland,



- imposta sul reddito delle persone giuridiche in Italy,

- impdt:sur le revenu des coilectivités:in Luxembourg,

- vennootschapsbeﬂasting;in:the‘Nethanlands;,

- imposto. sobre:: o rendimento. das pessoas' cclectivas” in-
Portugal, _ '

- corporation tax. in the  United Kingdom,

or to a tax which:is identical or fundamentally similar to: one.

of the above taxes-—and which: is subsequently tevied in addition

to-or in place of that tax.":

- Article-2

Article: 7(2) of Directive 90/434/EEC. is.. hereby: replaced:: by : the:

- following:

I|2‘

The Member.: States may.derogate  from paragraph::1. where the- receiving:
company ‘s -holding in the‘capita1-of'theﬁtranéferring‘companywdoes

not confer on it the status'of'pareﬁt'company under. - the:-natitonal

provisions adopted*  pursuant to Articlex 3(1)(a) of
Directive -90/435/EEC."

Article 3

Member States shall bring into‘~forqe: the- laws, regulations’ and.
administrative provisions necessary to..compiy-with. this: Directive
not later  than- 1 January-1994. and. shall forthwith: inform . the.:

Commission thereof.. .



wWhen the Member States adopt such provisions, the latter shall
contain.a reference to this Directive or shall be accompanied by
such a reference when they are officially published. The

arrangements for such a reference shall be determined by the
Member States.

2. Member States shall communicate to the Commission the texts of the

ma(n provisions of national Ilaw which_ they adopt in the fieid
covered -by this_Directjve.

Article 4

This'Directive is addressed to the Member States.

Done at Brusselis,

For the Council
The President
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Impact assessment form

* The impac; of the proposal on buslness,‘with spocigl refqrencé to small

and madium-sized enterprises (SMEs)

Title of proposal:

The proposal:

tmpact: 1,

Proposal for a Council D}réctiye amending Direqtiﬁe
90/434/EEQ of 23 July 1980 on the common system of
taxation applicable to mergers,._‘diyisiqhs,

‘transfersn of assets -and exchanges of shares

concerning companieé of different Member States.

This Directive extends the scope of Directive
90/434/EEC to ail enterprises resident in a
Member State‘énd subiect to corporation tax in a
Member State. '

Directive 90/434/EEC does not cover all such
enterprises. During -the course of 1991 (when
Member States were in the process of -transposing
the Directive into national law), the Commission
attempted, Atogether with the Member States, to
solve this problem. However, not all Member States
have Aincluded all such enterprises in their
legiélatfon transposing the Directive. An amend ing

directive is therefore necessary.

‘The initial Directive, which is designed to remqve

a tax obstacle to the restrgcturing of Community

companies, does not apply to all forms of company.



Consultation:

in order . to ensure greater uniformity, this

proposal for a Dlrective provides for Directive .

'00/434/EEC to apply to all enterprises in a

Member State thét are éub]eét to corporation tax,
particularily cooperatives'or partnerships Opting’to

be subje¢t to corporation tax.

In order to benefit from the Directive, enterprises
will be required to demonstrate only that they meet
the conditions laid down it.

This proposal will have a favourable impact on

cross-border investment by Community enterprises

and on their international combetitiveness. It
will therefore aiso have a positive effect on

employment.

The proposal does not contain measures designed 1o

take account of the specific situation of SMEs.

Interested parties have already called on a numbér
of occasions for the scope of Directive 90/434/EEC
to be extended.

For example:

- the Savings Banks Group of the European Economic
Community;

- the Association of Cooperative Banks of the EC.
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Proposal for a Council Directive

amending Directive 90/435/EEC 'of 23 July 1980
on the common system of taxation applicabile - in the case of
parent companies and subsidiaries of different Member States
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EXPLANATORY MEMORANDLEM

General

The Ruding Committee stated in its report! that the withholding.

taxes levied on dividendé paid by subsidiaries established in one
Member State to their parent companies established in another
Member State constitute a major obstacle to cross-border capital

flows in the Community.  Considerable progress was made during 1990
f

in eliminating such withholding taxes, at I|east as regards

intra-Community income flows. The "parent companies/subsidiaries”
Directive adopted by the Council in July 1980, which provides for
the abolition of the double taxation of dividends, is currently in

force in the Member States.

However, the scope of that Directive varies from one Member State
to anothér as regards the companies covered. Ths Committee
therefore recommends that the scope 6f the Directive be extended to
all enterprises subject to corporation tax, irrespective of their

legal form.

In its communication of 26 June 1992 to the Council and to

Pariiament subsequent to the conclusions of the Ruding Committee

indicating guidelines on company taxation linked to the further

development of the internal market,2 the Commission stated that it
considers. the extension of the scope of the "parent
companies/subsidiaries” Directive along the lines suggested by the
Committee to be highly desirable as a means of further reducing the
double taxation which most penalizes the international activities

of companies.

1

2

Report of the Committee of independent experts on company taxation
of March 1992.
SEC(92) 1118 final.
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It does not seem to be justified to exclude from the Directive's
scope certain forms of companies which were not inciuded by some
Member States in the list annexed to the Directive but which meet
all the other conditions, particulariy as they are generally
covered by bilateral agreements, especially as regards withholding
taxes on dividends. 'For-example, not all the Member States have
taken account of cooperatives or public savings banks. The 1992
tax reforms in Greece also provide for the partial imposition of
corporation tax on partnerships which were previously subject to

personal income tax in the hands of their sharsholders.

Not all the Member States have taken steps to eliminate this
difference of treatment when transposing the Directive into

national law.

The present Directive is designed to ensure greater uniformity of
the “parent companies/subsidiaries" Directive and to enable it to
be applied to all enterprises resident in a Member State and
subject to corporation tax in a Member State.



Article 4(1) of the Directive is intended to prevent profits
distributed by a subsidiary to its parent company from being
subject to double taxation through the application of either the
exemption methgd or the imputation method. Where the subsidiary in
turn owns a subsidiary, the question arises of whether, in the case
of-the imputation mefhod being applied, the parent company can set
the tax deductible in the hands of the subsidiary against the tax
paid by the sub-subsidiary or whether It should limit the
offsetting to the tax actua!ly dus from the subsidiary. |If only
this latter option is adopted, there is a real danger that double
taxation will continue. The Directive’'s aim of eliminating double

taxation would therefore not be achieved.

It is, therefore, appropriate to determine the tax to be offset by
the parent company in such a way that economic double taxation is
totally eliminated.

The object of this propoéal is to enable Directive 90/435/EEC to
apply to a larger nuhber of firms engaging in cross-border
~activities within the Community. This measure, responsibility for
which is shared with the Member States, will make the scope of this
Directive more uniform since, as yet, only Portugal and the United
Kingdom have included all forms of companies En the list annexed to

the Directive.

The most effective means of eliminating this discrepancy is to
bring in a directive with the general objective of extending the
scope of Directive 90/435/EEC in such a way that all firms subject
to corporation tax will be more certain than they are at presenf of

being able to benefit from this Directive.



M.
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Article 1

(a) The aim of this. Article is to apply the "parent

companies/subsidiaries” Directive to all enterprises which are
resident for tax purposes in a Member State and which are

subject to corporation tax in a Member State.

It has been found that not all enterprises. subject to
corporation tax have been inciuded in the list annexed to the
Directive. For example, cooperatives are not mentioned among
the companies covered by the Directive in Belgium, Denmark,
Germany, Spain, France, Ireland, Luxembourg and
the Netherlands. However, such companies can also carry out

cross-border activities.

Similar. problems exist in the case of public savings banks.

The 1992 tax reforms in Greece have also had the effect that
forms of companies other than those included in the list are
now subject to corporation tax.

Some Member States permit partnerships which are normally
subject to personal income tax in the hands of their
shareholders to opt to be subject to cérporation tax. it is
necessary to enable such partnerships to benefit from the

Directive.
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Other forms of COmpanies; such as the Eurcopean Company, could

be created in future in the Community.

There is therefore full justification for deleting the first

condition in Article 2‘of the Directive.

As a result, all entities which are resident for tax purposes
in a Member State and which are subject to corporation tax in a

Member State will benefit from this Directive.

(b) The amendment to the last part of point (b) in Article 2 is
designed to make this concept consistent with that in the OECD

model convention.

Article 2

The curreﬁt wording of the Directive does not provide for those Member
States which apply the imputation method for eliminating double
taxation to take account of the tax paid downstream of the subsidiary.
That company may in turn own a subsidiary which meets the conditions
set out in the Directive. Where the first subsidiary receives
dividends from its own subsidiary and redistributes them to the parent
company, there is a real risk of double taxation‘continuing if the
offsetting by the parent company is Iimiteq to the tax actually paid by
the subsidiary. This risk exists both when the country of the
subsidiary applies the exemption method and where it applies the
imputation method and a corporation-tax rate which is below that in the
country of the parent company.

If the Directive’'s aim of abolishing economic double taxation entirely
is to be achiéved, it is necessary to provide for the parent company to
be abie also to take account of the tax paid downstream of the
subsidiary where all the companies involved meet the conditions laid

down in the Directive.
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Proposal for a Council Directive
amending Directive 90/435/EEC of 23 July 1990
on the common system of taxation applicable in the case of
parent companies and subsidiaries of different Member States

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to 'the Treaty establishing the European Economic

Community, and in particuiar Articie 100 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Parliament,

Having regard to the opinion of the Ecohomic and Social Committee,

Whereas Article 2 of Directive 90/435/EEC! defines the companies

falling within its scope;

Whereas that Article does net Ilist all the forms of enterprises
resident in a Member State and subject to corporation tax in a Member
State;

Whereas the Directive should apply to all enterprises which can carry
out cross-border activities in the Community and which are subject to

corporation tax in a Member State;

Whereas it is necessary to ensure that economic doubie taxation is
completely eliminated where a subsidiary redistributes to its parént
company profits derived from its own subsidiarys

1 0J No L 225, 20.8.1990, p. 6.
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Whereas the most effective means of making the scope of Directive
90/435/EEC more unifofm i's to bring in a directive ensuring that the
firms concerned will be more certain of being able to benefit from
Directive 90/435/EEC; ’

HAS ADOPTED THIS DIRECTIVE:

Article 1
"Article 2 of Directive 90/435/EEC is hereby replaced by the following:

"For the purposes of this Directive, "company of a Member State" shall .

mean any entity which:

(a) according to the tax laws of a Member State is considered to be
resident in that State for tax purposes and, under. the terms of
a double taxation agreement concluded with a third State, is
not considered to be resldeni for tax purposes outside the

Community;

(b) moreover, is subject to one of the following taxes, without

being exempt:

- impét des sociétés/vennootschapsbelasting in Belgium,

- seiskabsskat in Denmark,

- Korperschaftsteuer in the Federal Republic of Germany,

- pOpoC E10OSANATOC VOMLKOV MPOCWTWY gepéooxontkob XapakTApa
in Greece, |

- impuesto sobre sociedades in Spain,

- imp8t sur les sociétés in France,

- corporation tax in lreland,



< Jo-

-~ imposta sul reddito delle persone giuridiche in ftaly,

- imp8t sur le revenu des collectivités in Luxembourg,

<. vennootschapsbelasting in the Netherlands,

- imposto sobre o rendimento das pessoas <colectivas in
Portugal,

- corporation tax in the Unitéd Kingdom,

or to a tax which is identical or fundamentally simifar to one
of the above taxes and which is subsequently levied in addition

to or in ptace of that tax.”

Article .2

Article 4 (1) of Directivée 90/435/EEC is hereby replaced by the

following:

"1. Where a parent company, by virtue of its association with its
subsidiary, receives distributed pkofits. the State of the parent
company shall, except when the latter is liquidated, either:

- refrain from taxing such profits, or

- tax such profits while authorizing the parent company to
deduct from the amount of tax due that fraction of the
corporation tax paid by the subsidiary and any preceding
subsidiary which relates to those profits 'and. if
appropriate, the amount of the withhoiding tax levied by
the Member State. in which the Subsidiary and any preceding
subsidiary are resident, pursuant to the derogations
provided for in Article §, up to the iimit of the amount of
the corresponding domestic  tax. Preceding subsidiaries
shall be deemed to be all successive companies which are
subsidiaries, within the meaning of Articie 3, of the

company which precedes them."



- -

'Artiéle 3

1.” Member States éhali bring into’ force the laws, regulations and
administrative provisions necessary for them to comply with this
Directive before 1 January 1994. They shall forthwith inform the
Commission thereof. | '

'wﬁen the Member States adopt such provisions, the latter shall
contain a reference to this Directive or shall be accompanied by
such a 'reference when they are officially published. The
: arrangements for such a reference shéll be determined by the Membef

States.

2. Member States shal! communicate to the Commission the texts of the
main provisions of national law which they adopt in the field

covered by this Directive.

Article 4

This Directive is addressed to the Member States.

Done at Bfussels.

For the Council
The President
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The impact of the proposal on business, with special reference to small

and medium-sized enterprises (SMEs)

Titie of proposal:

The proposal:

Impact: 1.

Proposal for a Council Directive amending Directive
90/435/EEC of 23 July 1990 on the-common'systeonf
taxation applicable in the case of parent companies

.and subsidiaries of different Member States.

This- Directive extends the. scope of Directive

'807435/EEC 'to all wenterprises resident in a

Member State and subject to corporation tax in a

Member State.

Directive: 90/435/EEC—“does not cover all such
enterprises. During the course of 1991 (when
Member States were in the process of transposing
the Directive into national .law), the Commission
attempted, together with the Member States, to
soive this problem. Howsver, not all the
Member States have included all such enterprises in
their legislation transposing the Directive. An

amending directive is therefore necessary.

The. initial Directive, which is designed to
eliminate the economié double: taxation of dividends
paid between companies in different Member States,

does not apply to all forms of company.
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In order to ensure greater uniformity, this
proposal “for a Directive provides for ‘Directive
90/435/EEC to ‘apply to all enterprises in a
Member State that are subject to corporation tax,
particularly cooperatives or partnerships opting to

be subject to corporation tax.

In order to benefit from the Directive, enterprises
will be required to demonstrate only that they meet

the conditions laid down in it.

The proposal for a Directive is also designed to
ensure that the economic double taxation of
dividends is compietely eliminated where a
subsidiary redistributes profits derived from its

own subsidiary.

This proposal will have a favourable impact on

cross-border investment by Community enterprises

and on their international competitiveness. It
will therefore also have a positive effect on
emp loyment .

The proposal does not contain measures designed to

take account of the specific situation of SMEs.



Consuitation:
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Interested parties have already catlled on a number

of occasions for the scope of :Directive 90/435/EEC

to be. extended.

~For‘exgmple:

- the Savings Banks Group of the. European Economic
Community;
- the Association of Cooperative-Banks of the EC.

o
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