
,. 

~~ 

CQM\,{ISSION OF THE EUROPEAN C<l\NUNITIES 

COM ( 93) 225 f i na I - SYN 346 

Brussels, 15 June 1993 

Amended proposal for a 

COUNCIL PIRECIIVE 

concerning the posting of workers 

In the framework of the provision 

{presented by the Commission pursuant to Article 149(3) 
of the EEC-Treaty) 

Barbara
Rectangle

Barbara
Sticky Note
Completed set by Barbara

Barbara
Rectangle

Barbara
Sticky Note
Completed set by Barbara



• 

EXPLAHATQRY MEMORANDUM 

Parliament and the Economic and Social Committee have delivered 
opinions on the proposal for a Council Directive concerning the posting 
of workers In the framework of freedom to provide services. The amended 
proposal, which the Commission Is submitt-Ing pursuant to Article 149 of 
the Treaty, takes account of Parliament's amendments approved on 10 
February 1993, the Economic and Social Committee's opinion adopted on 
16 December 1991 and the developments of discussions In the Council 
Working Group on Social Questions. A number of technical Improvements 
have been Incorporated-for the sake of legal certainty and consistency. 

Article 1 

The wording of Article 1 has been rephrased to clarify Its meaning and 
to emphasize the fact that the undertaking referred to therein may be 
established either In a Member State or In a third country. This 
amendment Is In line with the wishes expressed by Parliament and 
responds to a broad consensus within the Council Working Group on 
Social Questions. 

Article 2 

Point (c) has been amended at the request of Parliament .. By replacing 
the or"lglnal term "located" with the Parliament's recommended 
expression "carrying out work" the new text becomes clearer, broader 
and more adequate. 

Article 3 

The a~endment to paragraph 1, point (a) and the new paragraph 4 have 
been Introduced to take acount of the wishes overwhelmingly expressed 
by Parliament. they have a two-fold objective: First of all, to 
clarify the original text by deleting the term "erga omnes" which Is 
unknown In some Member States and to ensure the appl lcatlon of 
collect-Ive agreements at national, regional or: other levels which must 
be observed_ by all national undertakings operating In the occupation or 
Industry concerned and, secondly, to allow Member States, In the 
absence of the abovement loned collect lve agreements (or awards), to 
include those which are compl led with by the great majority of 
national-level undertakings In the occupation or Industry In question. 
The fact that an economically Insignificant number of national-based 
undertakings do not observe the collective agreements (or awards) In 
question, would not necessarl ly Impede their application to the 
undertaking referred to In Article 2. A key factor wl I I be the 
extent to which those undertakings are real potential competitors 
relative to undertakings referred to In Article 2. The term "national­
based undertakings being In a similar position" should be construed as 
enterprises establ lshed In the Member State concerned, which undertake 
similar activities or operations and are equivalent In volume or size. 

Furthermore, in order to guarantee legal certainty, Article 4 (3) 
provides that Member States must ensure that Information Is otflcial ly 
published and easily available to foreign undertakings In order to 



enable them to Identify the collective agreements which are generally 
applicable within the meaning of Article 3(4). In the absence of such 
Information the abovementioned collective agreements cannot be Imposed 
upon foreign providers of services. 

Paragraph 1, point (b) has been changed In response to three amendments 
made by Parliament, by adding the terms "Saturdays" and "shift work", 
"public holidays" and "sexual orientation" to (1). (II) and (vii) 
respectively. 

Paragraph 1, point (b)( II I) has been modified, at Parliament's request, 
by deleting the words "but excluding benefits provided for by private 
occupat lona I schemes". It Is now clear that bad weather payments, 
payments relating to annual hoi ldays and publ lc holidays are the 
responsibility of the employer where the national law of the host 
country so establ !shes. Whether or not he should pay contributions to 
special funds laid down by laws or the collective agreements referred 
to In Article 3 wl II depend on the circumstances of the case and on the 
rule that persons providing services should be neither discriminated 
against nor required to comply with obligations which are Incompatible 
with the provision of services as laid down In Article 59 of the Treaty 
(Joined Cases 62 and 63/81 Seco SA). 

Paragraph 2 has been amended at the request of Pari lament. It reduces 
to one month the original three-month threshold. The new threshold 
allows for the necessary flexibility, may be regarded as more 
favourable to workers and Is In line with Article 4(3) of Council 
Directive 91/533/EEC of 14 October 1991 concerning the employer's 
obligation to Inform workers on the conditions applicable to their 
contracts of employment. The said Article allows the employer not to 
give a new written statement to a posted worker where the posting lasts 
less than one month. 

Paragraph 3 has been ln$erted to reflect the opinion of Parliament and 
Is designed to guarantee the application of the more favourable working 
condlt~ons provided for by the 1aw applicable, usually the law of the 
home country. 

Article 4 

Article 4 has been Introduced In I lght of the views of Parliament and 
the Economic and Social Committee. 
Paragraph 1 ensures cooper at I on between pub I I c authorItIes of bot-h the 
home and the host country In matters relating to the appl !cation of the 
Directive. It states that I Iatson offices must be designated to 
channel such cooperation. 
Paragraph 2 contains a non-exhaustive list of matters on which 
Information should be provided to a requesting public authority. Such 
a list Includes Information concerning the working conditions 
applicable to posted workers In accordance with Article 3 and the 
cross-border supply of workers, Including apparent abuses or possible 
cases of unlawful cross-frontier activities. 

Paragraph 3 Is clarified In Article 3 (l)(a). 



Article 5 

This Article reflects the opinion of Parliament and the Economic and 
Social Committee and Is In line with other Commission proposals. It 
provides for appropriate remedies In the event of fal lure to comply. 

· Art lcle 6 

Article 6 modifies the date referred to In the original Artl.cle 4 which 
Is no longer viable. 

Article 7 

This Article was added to take Into account Parliament's wishes. It 
provides for a review of the operation of the Directive five years 
after the expiry of the period referred to In Article 6. 

. . ....,· . 



Proposal for a. council Directive concerning the posting of workers In 
the framework of the provision of services 

ORIGINAL PROPOSAL 

Proposa I for a counc I I D I recu ve 
concerning the posting of workers 
In the framework of the 
provisions of services 

Amended proposal for a COUncil 
Directive concerning the posting 
of workers In the framework of the 
provisions of services 

The Coulic 1'1 of· the European- The Council 
Communities, Communities, 

Hav lng regard · to. the Treaty Unchanged 
esta~llshlng the European 
Economic· Commun·lt.y, and In 
particular. Articles 57(.2) and. 66 · 
thereof, 

Hav:l:ng: regard· to the proposaL . · Un.changed 
from the comm·l ss I on. ( 1) 

In cooper-at l·on;. w:l th. the European 
- Par I lament, (2) 

Unchanged· 

Hav-lngr regard·. to. ·the op.rn Ibn· of. ., . Unchanged. 
the. EconomIc and Soc I a.l, . 
Comm 1 ttee, (3) 

···Whereas •. pursuan·t to ·Art:lcle. 3:(c:) . Unchanged 
o.f the EEC. Treaty·, the· aboll·t I on, 
·,as between Member S.tates of. 
obstac·les to< freedom of mov.ement 
for person~· and services 
const ·I tu tes one o.f. t.he ob J ec.t Lves 
of the Communlt,y; 

Whereas for the prov·l s I on of.· -Unchanged 
services any. restr; let Ions based· 
on· ·na-t lonall ty or resIdence. 
·reQuJr:ements are proh l.b:l ted under· 
the, Treaty· with\ effect from· the 
end of the transIt lona.l per lod;,. 

(l) OJ No. 
(2). OJ: No 
(3) OJ No 

of the European 

. . ' :,.--. . .. ~- ... 

' ~-

-;::. 
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. ~ . ~:·. '~ . .;. . ·. 



Not foreseen 

Whereas the real lzatlon of the 
Internal market offers a dynamic 
environment for the provision of 
services and transnational 
subcontracting by Inviting a 
growing number of undertakings to 
post their employees abroad 
temporarily to perform work on 
the terrI tory of a Uember State 
other than the State In which 
they are habitually employed; 

Whereas the provision of services 
may take the form either of 
performance of work ·by the 
provider of the service or the 
provision of manpower for use by 
an undertaking In the framework 
of a publ lc or a private 
contract; 

Whereas any such promotion of the 
transnational provision of 

· s~~·ices requires a climate of 
,_.---·'faIr competItIon to exIst whIch 

~-~--..............-,...- cannot be attaIned wl thout 
measures ensuring respect for the 
rights of workers; 

Whereas the transnatlonallzatlon 
of the employment relationship 
raises problems with regard to 
the legislation applicable to the 
employment relationship and that 
It Is In the best Interests of 
the parties to lay down the 
conditions governing the 
employment relationship 
envisaged; 

Whereas the free Provision of 
services In the framework of the 
Single Market I~ . a fundamental 
princiPle of the EEC Treaty as 
Interpreted by the Court of 
Justice. Whereas. however. 
certain restrictions may be 
Introduced where· lustlfled on 
grounds of cub II c Interest. 

Unchanged 

Unchanged'· ~ .-

Whereas any such promotIon of the 
transnational ,provision of 
services requires fair competition 
to-exist which cannot be attained 
without measures ~gyaranteelna 

respect for the rlghtsof workers; 

Unchanged 



Whereas Community law does not 
preclude Member States from 
applying their legislation, or 
collective agreements entered 
Into by both sides of Industry to 
any person who Is employed, even 
temporarily, within their 
terrI tory, a.l though hIs emp I oyer 
Is established In another Member 
State; whereas Community law does 
not forb ld Member States to 
guarantee the respect of those 
rules by the appropr.late means; 

Whereas Council Directive 
71/305/EEC of 26 July 1971, 
concerning the coordination of 
procedures · for the award of 
public works contracts,(4) as 
1 ast amended by Counc 1 1 .DIrect I ve 
89/440/EEc,<S> lays down strict 
rules on the verification of the 
aptitudes of bidders on the basis 
of the I r econom I c , f I nanc I a I or 
technical capacities; 

Whereas Counc I I DIrectIve 
89/440/EEC and. counc II DIrectIve 
90/531/EEC of 17 September 1990 
on the procurement procedures of 
entitles operating In the water, 
energy, transport and 
telecommunications sectorsC6) 
Introduced a transparency clause 
whereby the contracting authority 
may provide tenderers with the 
necessary Informal ion concerning 
work.lng condItIons app II cable to 
the work envisaged; 

Whereas ILO Convention 94 
concerning social clauses In 
public contracts came Into force 
on 20 September 1952; 

Whereas the Convention on the law 
applicable to contractual 
obligations opened for signature 
In Rome on 19 June 1980(7) by 
eJght Member States came Into 
force on 1 Apr II 1991 In the 
majority of Member States; 

(4) OJ L 185 of 16.8.1971, p. 5. 
(5) OJ L 210 of 21.7 .1989, p. 1. 
(6) OJ L 297 of 29.10.1990, p. 1 
(7) OJ L 260 of 9.10.1980. 

Unchanged 

Unchanged 

Unchanged 

Unchanged 

Unchanged 



Whereas Its Article 3 
establishes, as a general rule, 
the free choice of law made by 
the parties; whereas, In the 
absence of choice, the contract 
sha I I be governed accordIng to 
Art lc le 6(2), by the· law of the 
country In which· the employee 
habitually carries out· his work 
In performance of the contract, 
even If he Is temporarily 
emp toyed In another country; or 
If the employee does not 
habitually carry out his work In 
any one· country. by the I aw, of 
the country In which the place of 
business through which he was 
engaged Is situated; unless It 
appears from the circumstances as 
a whole that the contract Is more 
closely connected :.with another 
country, In which case the 
contract shall be governed by the 
law of that country; 

Whereas, according to Article 
6(1) of the said Convention, the 
choice of law made by the parties 
sha t·t not have the resu It of 
depriving the employees of the 
protection afforded to hlm·by the 
~andatory rules of the law which 
would be applicable under 
paragraph · 2 In the absence of 
choice; 

Whereas, according to the 
principle of precedence of the 
CommunIty I aw stated In Its 
Article 20, the said Convention 
shall not affect the application 
of provisions which, In relation 
to a particular matter, lay down 
choice of law rules relating to 
contractual obi lgatlons and which 
are or will be contained In acts 
of the lnst I tut Ions of the 
European 
national 

CommunI t I es or 
laws harmonized 

implementation of such acts; 

In 
In 

Whereas a minimal approximation 
of the labour laws of the Member 
States has already taken place; 
whereas, however, there are stilI 
differences as to the social 
rights guaranteed by the national 
laws and the collect lve 
agreements In force; 

Unchanged 

·. .': ~. 

Unchanged_ 

·- . ',. ~ 

Unchanged · 

Unchanged 



Whereas, to this end, the laws of 
the Member States must be 
coordinated In order to lay down 
a nucleus of mandatory rules for 
minimum protection to be observed 
·In the host country by employers 
who post workers ·to perform 
temporary work In the terrI tory 
of a Member State where the 
services are provided; 

Whereas ynt II sych ·tIme as these 
differences In social rights haye 
converged, the laws of the Uember 
States must be coordinated In 
order to lay down a nucleus of 
mandatory rules for minimum 
protection to be observed ln. the­
host country by employers who post 
workers to perform temporary work 
In the territory of·a Uember state 
where the servIces are provIded; 
whereas sych coordination can be 
achieved only by means of. 
Commynlh taw; 

Whereas the stability of Unchanged 
employment relationships for 
short-term postlngs should not be 
hampered with respect to minimum 
rates of pay and minimum paid 
hollays·; whereas, .therefore, an 
exception to ·certain provisions 
of the Directive should be 
provided for; 

Whereas, however, a "hard core"- · Unchanged 
of protective rules, clearly 
defined, should be observed by 
the provider of the services 
notwithstanding the duration of 
the worker's posting; 

Not foreseen 

Whereas, to attain the alms and 
objectives envisaged by this 
Directive, undertakings 
esta~llshed outside the Community 
must be subject to the same "hard 
core" of protective rules with 
respect to theIr . workers who 
carry out temporary work In the 
territory of a Member State; 

Whereas. however. the mandatory 
ryles for minimum protect Jon In 
force In the host coyntry myst not 
or event app I I cat I on of the terms 
and conditions of employment 
proylded for by the law applicable 
which are more fayoyrable to 
workers; 

Unchanged 
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Whereas this Directive Is without 
prejudice to nat tonal laws 
relative to the hiring out of 
workers, notably to the 
functioning of temporary 
employment business, as well as 
to the entry, .residence and 
employment .of third country 
workers. 

Not foreseen · 

: ~·' 

Not foreseen 

HAS ADOPTED THIS DIRECTIVE : 

.-.,· 

Whereas. without preludlce to 
other provisions of Community law. 
this Plrectlye does not entail the 
obligation to glye legal 
recognition to the existence of 
temoorarv employment businesses. 
nor does It pre!yd!ce the 
apol !cation by Member States of 
their laws concerning the hiring 
oyt of workers and temporary 
employment businesses to 
undertakings not established In 
their territory byt operating 
therein In the framework of the 
provision of services; 

Whereas this. Plrectlye shall 
affect neither the agreements 
concluded by the ·community with 
third countries nor the laws of 
Member: States concerning the 
access· to· Its or theIr terrI tory 
of thlrd-coyntry providers of 
services: whereas this Plrectlye 
Is also wlthoyt preJudice· to 
nat lona I I aws reI at log to the 
entry. residence and access to 
employment of thlrd-coyntry 
workers; · 

WhereaS competent aythorltles In 
different Member ·States myst 
cooperate With each other In the 
application of this Dlrectlye: 
whereas Member States must provide 
for aoprop~late remedies In the 
event of failure to comply with 
this Directive: 

Whereas five years after the date 
set for the Implementation of this 
Dlrect!ye; the Commission myst 
reylew ·Its operation with a yleyt 
to proprislng, where netessary. the 
ad~ay~te amendmerits~ 
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Article 1 

This Directive shall apply to 
undertakings, regardless of the 
State In which they are 
establ-Ished, which exercise their 
activities In the framework of 
the provision of services within 
the meaning of the Treaty. 

Article 2. 

Th:ls Dlr-ect"Jve appl.les to the 
extent that an undertakIng· 

· re'ferred to In Art lela 1: 

{a·) In· the·. course of carry lng out· 
a contract for work or 
ser:v I cos·. posts a. ·worker to 
the territory of a Member 
S.tat'e:. on beha 1-f of and under 
th·e. d I ract.l on of -that'. 
under·tak lng; or 

(b)"'belng a temporary- -employment 
business pI aces a worker wl.th 
a: · user undertak-1 ng. 
established or hav l·ng a;, p.l.ace 
of busJness· 1 n a·· Member 
State• In· so far as there Is 
an.· employment relat lonshlp · 
between the temporary 
employment business and the: 
worker during the period of 
postIng_; or, 

(c) pI aces a worker wl th one of . 
Its establishments, or with 
another undertaking located 
In a Member State, In so far. 
as there Is an employment 
relationship between the 
former undertaking and the 
worker dur lng the per lod of 
posting. 

Article 1 

This Directive shall apply to 
emnlovment relationshiPs carried 
out In the framework of the 
oroyls!on of sery1ces referred to 
In Artlefe 2 whether the 
yndertalclng oroyldlng them Is. 
established In a Member State o·r 
In a non-Member coyntrv. 

Article 2. 

1. Unchanged 

{.cr) Unchanged· 

(b) Unchanged 

(c) pl.aces a worker wl th one of 
Its establishments or with 
another undertaking carrying 
out work In a Member State. In 
so far as there Is an 
employment relationship 
between the former undertaking 
and the worker during the 
period of posting. 

-11 
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Article 3 

1. Member States shalt see to It 
that, whatever the taw 
app I I cab I e to the emp I oyment 

. relat lonshlp, the undertaking 
does not deprive the worker of 

· · ·the· terms ·and·· condItIons -of· 
employment which apply for 
work of the same character at 
the pI ace where the work Is 
temporarily carried out, 
provided that: 

(a) they are laid down by laws, 
regulations and 
administrative provisions, 
collective agreements or 
arbitration awards, covering 
the whole of. the occupation 
and Industry concerned 
having an "erga omnes" 
effect - and/or being made 
legally binding In the 
occupation and Industry 
concerned, ·and 

(b) they concern· the following 
matters: 

( I) max !mum dally and weekly 
hours of work, rest 
periods, work on Sundays 
and night work; 

(II) minimum paid holidays; 

(Ill) the minimum rates of pay, 
Including overtime ··rates'' 
and allowances, but 
excluding benefits 
provided for by- private 

.occupational schemes;.· 

·ctv) the conditions of hiring 
out of workers, In 
particular the supply of 
workers by temporary 
employment businesses; 

1v) health, safety and hygiene 
at work; 

Article 3 

1. Member States sha II see to 1 t 
that, whatever the taw applicable 
to the employment relationship, 
the undertaking referred to In 
Article 2 does not deprive the 

· ··worker- of ··the -terms and cond It tons 
of employment which apply for work 
of·the same character at the place 
where the work Is temporarily 
carried out, provided that: 

(a) they are laid down by laws, 
regulations and 
administrative provisions or 
by collective agreements or 
arbitration awards within 
the meaning of paragraph 4. 

(b) they concern the following 
matters : 

( I) max !mum dally and. weekly 
hours of work, rest 
periods, work on Satucga~~ 
.ami.. Sundays, night work 
and shiU WQCIS; 

{II) PUblic holidays and 
minimum paid holidays 

(Ill) the minimum rates.of pay, 
Including· over,tlme rates 

· and a I I owances ; 

{iv) unchanged 

(v) unchanged 

·;;'··· 



(vi) protective measures with· 
regard to the working 
conditions of pregnant 
women or women who have 
recently given birth, 
children, young people and 
other groups enJoying 
special protection; 

(vI I> equa II ty of treatment 
between men and women and 
prohibition 'of 
discrimination on the 
grounds of colour. race. 
religion. opinions. 
national origin or social 
background. 

2. Paragraphs 1(b) (II) and (Ill) 
shall not apply to employment 
relationships referred to In 
Article 2 when the length of 
the posting of the workers Is 
less than three months. within 

.a reference period of one year 
from the beginning of the 
post lng. In calculat lng the 
three-month per lod. account 
should be taken of any 
previous periods for which the 
post has been filled by a 
posted worker. 

3. Not foreseen 

(vi) unchanged 

(VII) equa II ty of treatment 
between men and women and .. 
prohibition of 
discrimination on the 
grounds of colour. race. 
re llg lon. opinions. 
national origin, social 
background or sexua I 
gri~D~a~IQD· 

2. Paragraph 1(b) (II) and (Ill) 
shall not apply to employment 
relationships referred to In 
Art lcle 2 when the length of 
the posting of workers Is less 
than one month. within a 
reference period of one year 
from the beginning of the 
posting. In calculating the 
goe-mooth period, account~ 
be taken of any previous 
periods for which the post has 
been filled by a posted worker. 

3. paragraph 1 sha I I ngt or event 
appllcat!gn Qf the terms and 
CQDdltiQ[]S of emplgyment 
provided fgr by the law 
aoollcable which are more 
taygurable to workers. 

' 



4. Not foreseen 

. Article 4 

Not foreseen 

2. Not foreseen 

4. For the pyrPoses of paragraph 1 
oolot la>. collect lye 
agreements or arbitration 
awards mean those which myst be 
obseryed by all undertakings In 
the geographical area and In 
the Profess I on or I ndyst ry 
concerned. In· the absence 
thereof. Member ·. States may 
Include those· collect lve 
agreements or awards wh!¢h are 
generally. applicable In the 
area or In · the profess !on or 
Industry In ·gyestlon. proylded 
that thelr.appllcatlon to the 
undertaking· referred ·to In 
Art lcle 2 ensures egua II tv of 
treatment on~matters Itemised 
yoder paragraptt 1, point (b) 
between ·that undertaking and 
natlonil-leyel undertakings 
be!ng.ln a slmll.ar pOsition . 

Article 4 

·· 1. Member.StatesjshaH provide for 
cooperation between public 
aythorltles In matters relating to 
the application of this Directive. 
To this end they .. sha! I deslgnat'e 
liaison offices. The relevant 
details shall be·notlfled to the 
other Member States and to· the 
Comm Iss ton .. 

2. The assistance referred to In 
paragraph 1 shall consist In 
parrlcy!ar In replying to any 
reasoned reayest for 
Information concerning the 
working conditions. applicable 
to posted workers In accordance 
wl th Art lcle 3 and the cross­
border sypply of workers. 
Including apparent abyses or 
Possible cases of yn!awfyl 
cross-frontier actlyltles. 
Mutual administrative 
assistance ~hall be. provided 
free of charge. · 
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3. Not foreseen 

._.,.,.... 
'·.· .. -· 
·.:.: .:· 

. . _· - -~ .:' 

··:.' ~-

Article 5 

Not foreseen. 

·;.·' .. _, .. 
---,.' 

Article 4 

Member States sha I I brIng Into 
force the laws, regulations and 
administrative provisions 
necessary to ·comply with this 
Directive by 31 December 1992 at 
the latest. They shall 
Immediately Inform the 
Commission thereof. 

3. Member States shal I ensure that 
official Information on the 
collective agreements which are 
generally apolctable within the 
meaning of Article 3C4l Is 
pyb I I shed by a comoetent 
aythorlty and read! I !v 
ayallable to the undertaking 

. referred to. In Article 2. 
Falling such Information the 
undertaking In ayestlon shall 
not be boynd by the 

. aboyement toned collect lye 
agreements . 

Article 5 

. Member States shal I proylde for 
approorlate remedies In the event 

· of fa !lure to camp I y wl th thIs 
Directive and In part!cy!ar shall 
ensyre that adegyate procedures 
exist at the sylt of workers 
and/or their representatives for 
the enforcement of obligations 
yoder this Plrect!ye 

Article 6 

Member States shal I bring Into 
force the laws, regulations and 
administrative provisions 
necessary to comply with this 
Dlr.ectlve two vears after Its 
adootton at the latest. They 
shall Immediately Inform the 
Commission thereof. 

When Member States adopt these Unchanged 
provisions, these shall contain 
a reference to this Direct lve, 
or shall be accompanied ~Y such. 
reference at the time or their 
otfrcla.l ·pubilcatlon. The 
procedure '.for· . such reference 
sha I I be adopted by ·.Member 

. States. 

;-'· . 

'~-- ' ~· 

·.; 
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Article 7 

Not foreseen 

Article 5 

Article 7 

Five vears after the period 
referred to In Article 6 the 
Commission shall reylew the 
operation of~thls Dlrectlye with a 
y!ew to " oroooslng. where 

·,_neceSsary; sy!t·able amendments •. · 

'.· "· Article 8 

-ThiS'· Directive··· Is addressed to,,- ··This D:lr:ectlve::-ls\:addressed tosthe. 
the -Member Sta.tes' •.. · . ., Wember.-s.tatea. -~·; .. ,_ .. : . 
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