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EXPLANATORY MEMORANDUM

. GENERAL CONSIDERATIONS

. Laundering of proceeds from criminal activities (in short "money

launder ing”) Is a phenomenon which concerns natlonal and international
authoritles. Indeed, it Is an activity becoming more and more wldespread
every day and it has an evident influence on the rise of organised crime
in general and drug trafficking Iin particular. Internationallisation of
economles and financlal services are opportunitles which are selzed by
money launderers to carry out thelr criminal activities, since the

origin of funds can be better disguised In an international context.

Nowadays, several events and Inltiatives at varlous levels show the
increase of Internatlional awareness of the necessity to combat money
launder ing especlally In the fleld of drugs, although the phenomenon Is
far from belng controlled. At a national level, some Community and non
Communlty countries have adopted criminal leglislation against laundering
of proceeds from drug related offences or terrorism and some others have

started the discusslion of bills of laws In thls sense.

. Concerning the International instruments focused on a repressive
approach towards money laundering, reference should be made to the
Unlted Natlions Convention against llllcit Traffic In Narcotlc Drugs and
Psychotroplic Substances adopted the 19th December 1988 in Vlenna
(hereinafter the Vienna Convention). '



This Convention - In the dliscussions of which the Commission has
participated, and of which the EEC Iis one of the signing parties -
provides, among other points, that the States adhering to {t shall
criminalize a serles of conducts related to drugs as well as money
ltaundering related to such offences. In addition, It contains a set of
provisions which afford Important help to combat money laundering éuch
as those concerning confiscation and selzure of criminal proceeds,
International judicilal assistance and prohibltion of I[nvoking banking
secrecy In order to avold investigations in the scope cévered by the

Convention.

4. With respect to the international developments focused on a preventive
approach, mention should be made of the Recommendation of the Councii of
Europe of the 27th June 1980 and of the Declaration of Principles
adopted In December 1988 in Basle by the banking supervisory authoritles
of the Group of Ten, both of which constlitute major steps towards
preventing the use of the flinancial. system for purposes of money
launder ing.

Most recently, the Flnancial Actlon Task Force agalnst Money Laundering
established In July 1989 by the Paris Summit of the Seven Most Developed
Countries, In which the Commission has actively participated, together
with flifteen Community and non-Community countries, has carried out
Important work in this area, particularly in the aspects of laundering
methods and statistics, judicial assistance, and administrative and
financial cooperation. The final report of the Task Force, which
incorporates up-to-date Information about the existing situation
concerning these points, as well as a list of recommendations, was
completed in February 1990 and submitted to the Governments for
approval.

11. NECESSITY OF COMMUNITY ACTION IN THIS FIELD

1. Money laundering must mainly be combated, by penal means (criminal
legisiation), and In the_framework of Iinternational cooperation among
law enforcement agencles'and judicial authoritles. This has been the
approach, for example, in the above mentioned Vienna Convention.
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2. However, a penal approach should not be the only strategy to combat

money laundering since, as credit and financial instlitutions are
frequently used to carry out these kinds of activities, the soundness
and stabitity of the particular Institutlons iInvolved as well as the
prestige of the financial system as a whole could be serliously
jeopardlzed, thereby losing the confldence of the publiic. The Community,
which Is responsible for adopting the necessary measures to ensure the
soundness and stabllity of the European flnanclial system, cannot be
indifferent to the Involvement of credit and financlal Institutions In
money launder ing.

In a simitar way to that in which the Community directives In the
financial sector try to guarantee that persons who effectively direct
the business of credit Institutions have "good repute" (Articie 3,
paragraph 2 of the First Banking Coordination Directlive) as welil as the
"sultablllty® of the shareholders (Articie 5 and Article 11, paragraph 1
of the Second Banking Coordination Directive), Community leglslation
must ensure thg integrity and cleanliness of the financial system.

. Moreover, the financlal system Itself can play a highly effectlve
preventLyo.rolq in the étruggle agalnst money laundering.

. At the same time, the Community has the responsibllity to impede
faunderers from taking advantage of the single financlal market, and of
the freedoms of capital movements and supplying of financial services
which this financla! area Involves to faclilitate thelr criminal
activities. Lack of Community action agalhst money laundering could lead
Member States, with the purpose to protect their financial system, to
adopt measures which could be Inconsistent with the completion of the
Single Market. - o ‘




5. Finally, It Is Important to consider the public demand throughout the
Community for measures which can help to reduce the scourge of drugs.
The resolutlions of the European Parliament of the 18th January 1989,
which requested the Commission to estabiish a global Community program
to combat drug trafficking, including provislons on prevention of money
laundering, are relevant In this respect.

111. CONTENT OF THE DIRECTIVE

The content of the Directlive is as follows:

1. General coverage of the whoile financlal system (Article 1, first and

second indents, and Article 8)

Since a partlal coverage of the flinanclal system could provoke a shift
in money laundering from one to another kind of financial Institutions,
the Directive covers not only banks but all kinds of credit and
financial institutions.

Credit Institutions are defined according to the Community banking
legisliation (Article 1 of the First Banking Coordlination Directive). The
concept of financial Institutions Is defined in a very broad meaning as
an undertaking other than a credlt Institution whose principal activity
Is to carry out one or more of the activities inciuded In the Annex of
the Second Bankling Coordination Directive. This annex contains a llist of
virtuatly all kinds of financlal services. Since Insurance, however, is
not Included In this annex, a speclal reference has been made In the
definition of financlial Iinstitutions to insurance companies so that this
important part of the financlal sector Is covered by the Dlirective.



"Non-formal financlal Iinstitutions" are not directly covered by the
Directive due to the difficulty of establishing who these are and to the
fact that they do not usua]ly have any supervisory authoritles.
Nevertheless Article 8 provides that Member States shall extend Iits
provisions, where appiicable, to professions and undertakings which
"because of thelr Involvement with cash transaction business, may be
particularly susceptible fo being used for money laundering purposes".
These would Iinclude casinos, money changers, etc.

. Definition of money laundering lincluding proceeds from all serlous

criminal offences (Article 1, third Indent)

The definitlion of money laundering is iiterally taken from Article 3, 1,
b) of the Vienna Conventlon. The oniy difference Is that instead of
being Iimlted to drugs related offences, as In the Conventlon, It covers
laundering of proceeds from drugs related offences, terrorism and any
other serlous crimes (including partlchlar!y organised crime), as
defined by Member States. Indeed, In splite of the Importance that
1aunderlhg of proceeds from drug trafflicking has in the context of money
laundering In general It would not have been approprlate to exclude
taunder ing of other serious crimes from the scope of the Directive. The
soundness of the financial system Is also jeopardized In these cases.
Moreover, even If financlal Institutions have reasons to suspect that
certaln funds come from criminal activities, It is practically
impossible for them to know from what kind of crime the money to be
laundered: proceeds. '

. Criminatizing money laundering by Member States (Article 2)

Criminalizing money laundering by Member States Ié not only a necessary
repressive means of combating money laundering, but also a previous
prerequisite for cooperation between financlal Iinstitutions and Judiclal
or' law enforcement authorities. . '



According to legal principlies existing In most Member States bank
secrecy must be Iifted In cases of Criminal Law. Criminalization
therefore becomes a precondition for such a cooperation.

In this respect, the Directive requires that Member States make
launder Ing of proceeds from serlous crimes, regardless whether they are

related to drugs or not,a criminal offence.

Identiflication of customers and beneficlal owners (Article 3)

Preventlon of use of the financlal system for money laundering, as well
as effectiveness In any eventual crimina! enquiry, demand as an
essentlal measure, that credit and financlial Institutions require
identification of their customers when entering Into business relatlons.
Beslides this general obligation, credit and financla! Institutions must
take reasonable measures to establish the real Identity of the persons
on whose behalf an operation is carrled out or an account Is opened-
(beneficial owner) In the case of doubts whether customers are acting on
thelr own behalf. Because of the diffliculties which this identification
of beneflicial owners could Involve In some circumstances, credit and
financial instlitutions are exhorted to take "reasonablie measures”.

The obiligation of keeping records of the identity for an establlished
perlod 1Is a necessary condition for the effectiveness of the

ldentification requirement.

. Due diligence of credit and financlal Institutions (Article 4)

This principle encompasses two related obligations for <credit and
financial institutions: careful examination of any unusual transaction
and refraining from entering into any suspected operation.



This provision is a consequence, expfassed in a negative way, of the
principle of cooperation which will be dealt with in the following
paragraph, as well as an exigency of the financial Institutions’
responsibllity In order to preserve their own soundness and Integrity.

. Cooperation between credlt and flnanglal Institutions and judiclal or
law enforcement authoritles competent for criminal matters (Article 5)

This cooperatlion encompasses two different obllgations for credit and
financial instituticns and their dirsectors and employees:

- to Inform the judicial or itaw enforcement authorities competent for
criminal matters on their own initiative, of any facts they dlscover
whlch couid be related to a money Iaundertng offence;

- to furnish these authorities all Information, documents or records
requested on this subject.

Both obligations lle on the principle, already mentloned, that bank
secrecy must be Iifted In cases of Criminal law. | ‘

The first of the above mentioned indents establishes a mandatory system
of reporting suspicious transactions, Involving an active cooperation of
fInanCIaI Instltutlons and thelr dlrectcrs and emp loyees on preventlng
money Iaunderlng

A special clause has been forseen In Article § paragraph 2 of the
Directive to exempt employees and dlrectors from responsibility by
breaching restrictions on disclosure of (information. Thls Is an
important provision to encourage personnel of credlt and flnanclial
Institutions to cooperate with the Judicial authoritles. '




7. Cooperation between financlal supervisors and judlicial or law

enforcement authorities competent for criminal matters (Article 6)

The supervisor’s obligation to iInform the Judicial authorities of any
facts that they discover which could constitute a criminal offencells
compietely coherent with the supervisor’'s duties of preserving ihe
soundness and stablliity of the financlal system.

. Establishing procedures of ‘internal control and trainlngﬁprqg[ams by

credit and financlal institutions (Articie 7)

These complementary measures should play an Iimportant role,however.
Since they must be according to the partlicular clrcumstances of the
different Institution the Dlrective only enunclates them, without
providing for the detalls.lMember States shall establish the necessary
guldeiines In this respect.



Proposal for a
COUNCIL DIRECTIVE

on preventlon of use of the financlal system for
the purpose of money laundering

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the European Economic Community,
and In partlicular Article 57(2), third sentence, thereof,

Having regard to the proposal from the Commission,
in cooperation with the European Parliament,

Whereas when credit and financial Institutlons are used to launder proceeds
from criminal activities (hereinafter money laundering), the soundness and
stability of the particular Institution concerned and confidence In the
financial system as a whole could be seriously Jjeopardized, thereby losing
the trust of the public; '

Whereas lack of Community actlon against money laundering could lead Member
States, with the purpose of protecting thelr financial system, to adopt
measures which could be Inconsistent with the completion of the Single
Market; whereas, |In order to faclilltate their crimina! activities,
launderers could try to take advantage of the freedom of capital movements
and freedom to supply financial services which the Iintegrated financial
area Involves, (f certaln coordlnétlng measures are not adopted at
Community level; -



Whereas money laundering has an evident Influence on the rise of organised
crime in general and drug trafficking In particular; whereas there is more
and more awareness that combating money laundering Is ons of the most
effective means of opposing this form of criminal activity, which
constitutes a particular threat to Member States’' soclietlies; '

Whereas money laundering must be mainly combated by penal means and within
the framework of Internatlional cooperation among Judictial and law
enforcement authorities, as has been undertaken, In the fleld of drugs, by
the United Nations Convention Against llliclt Trafflc In Narcotic Drugs and
Psychotroplc Substances, adopted on 19 December 1988 In Vienna (herelnafter
the Vienna Convention);

Whereas a penal approach should, however, not be the only way to combat
money laundering, since the financlal system can play a highiy effective
role; whereas reference must be made in this context to the Recommendation
of the Counci! of Europe of 27 June 1980 and to the Declaration of

Principles adopted In December 1988 in Basle by the banking supervisory .

authorities of the Group of Ten, both of which constitute major steps in
order to prevent the use of the financliat system for purposes of money
launder Ing;

Whereas money laundering is usually carried out in an international context
so that the criminal origin of the funds can be better disgulsed; whereas
measures exclusively adopted at a national level, without taking account of
International coordination and cooperation, would have very |imited effects;

Whereas any measures adopted by'the Commission In this fleld should be
consistent with other actlon undertaken |In other International fora;
whereas the Commission, to this end, has participated, together with
fifteen Community and non-Community countrles, In the Important work
carried out by the Financlal Actlon Task Force on money laundering,
established in July 1989 by the Paris Summit of the Seven Most Deveiloped
Countries;
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Whereas the European Parilament has requested the Commission, In several
resolutlions, to establish a global Community programme to combat drug
trafficking, Including provisions on prevention of money laundering;

Whereas, In order to avoid the difficulties of establishing a generally
accepted definition of money laundering It |Is approprlate to follow the
definition adopted by the Vienna Convention; whereas, however, since ths
phenomenon of money laundering not only affects proceeds from drug
offences, but also those from any serlous crimes, this definltion should be
extended to lncldde launder ing of proceeds of serious criminal offences, as
defined by the Member States;

Whereas making money laundering a criminal offence In the Member States,
although It goes beyond the scope of the financlial system, constitutes a
necessary conditlon for any actlon to combat this phenomenon and in
particular to permit cooperation betwsen financial Iinstitutions or banking
supervisors and judicial authorities; whereas, in this context,
ratification and implementation by the Member States of the Vleﬁna
Conventlion is an essential measure to oppose money laundering in the fileld
of drugs; ' '

Whereas ensuring that credit and financlal Institutions requlire
identification of thelr customers whén entering Into business relatlions or
conduct ing transactions, and that they keep records of the identity
documents required, are necessary to avoid launderers’ taking advantage of
anonymity to carry out their criminal activities; whereas such provisions
must also be extended, as far as possible, to any beneficlal owners;

Whereas ensuring that credit and financlal Institutions examine with
special attentlon any unusual operation not having an apparent economic or
lawful purpose and that they refrain from enterlng into any suspected
money-laundering transaction (s necessary In order to preserve. the
soundness and Integrity of the financlal system as well as to contribute to
dombatlng this phenomenon;
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Whereas preserving the financlal system from money laundering Is a task
which can not be «carrled out by the Judicial and Ilaw enforcement
authoritles wlithout the cooperation of credit and financial Institutions
and their supervisory authoritlies; whereas banking secrecy must be lifted
In criminal cases; whereas a mandatory system of reporting suspicious
transactlons Is the most effective way to accompllish such cooperation;
whereas a speclal protection clause Is necessary to exempt employees and
dlrectors from responsibillty by breaching restrictions on discliosure of
information;

Whereas establ Ishment by credit and financial Institutions of procedures of
internal control and training programs In this field are complementary
provisions without which the other measures contalined in this Directive
could becoms ineffective;

Whereas, since money laundering can be carrled out not only through credit
and financial institutions but also through other types of professions and
undertakings Invoiving cash transactlion business, Member States must
extend, where applicabie, this Directive to Include these professions and

under takings,

HAS ADOPTED THIS DIRECTIVE:
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ARTICLE 1

For the purpose of this Directive

- ‘"credlt institution" is defined Iin accordance with the flrst indent of
Article 1 of Council Directlve 77/780/EEC(1),

- "financla! institution” means an undertaking othef than a credlt
.ingtltution whose principal activity Is to carry out one or more of the
operations included In numbers 2 to 12 and 14 of the Ilst annexed to
Councl! Directive 89/646/EEC(2), as well as an insurance company duly
authorized according to Councll Directives 73/239/EEC(3) and
79/267/EEC(4) .

- "money laundering" means:

the converslon or transfer of property, knowing that such property
Is derived from a serious crime, fdr the purpose of concealing or
disgulsing the Ilillcit orlgih of the property or of assisting any
person who Is Involved In committing such an offence or offences to
evade the legal consequences of hls action, and

the conceaiment or disguise of the true nature, source, location,
disposition, movement, rights with respect to, or ownership of
property, knowing that such property Is derived from a serious crime.

(1) 0J No L 322, 17.12.1977, p. 30.
(2) OJ No L 386, 30.12.1989, p. 1.
(3) 0J No L 228, 16.8.1973, p. 3..
(4) OJ No L 63, 13.3.1979, p. 1.



"property" means assets of every kind, whether corporeal or Incorporeal,
movable or Immovable, tangible or intangible, and lega! documents or
Iinstruments evidencing titie to or Interest In such assets.

“serious crime” means a crime specified In Article 3, paragraph 1 (a)
and (¢), of the Vienna Convention, terrorism and any other serlous
criminal offence (including In particuiar organised crime), whether or
not connhected with drugs, as defined by the Member States.

"competent authorities” means the natlional authorities empowered by l{aw

or regulation to supervise credit or financlal institutions.
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ARTICLE 2

Member States shall ensure that money laundering of proceeds from any
serlous crime |Is treated as a criminal offence according to thelr national
legislation. '
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ARTICLE 3

Member States shall ensure that credit and financial institutions require
identification of their customers when entering Into business relations or
conducting transactions, and In the case of doubt whether customers are
acting on their own behalf, that these Iinstitutions take reasonable
measures to establish the real ldentity of the persons on whose behalf a
transaction is carried out or an account Is opened. Credit and financlal
institutions shall keep records of the Identity documents required untll at
least five years after relations with their cllents have ended.
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ARTICLE 4

Member States shall ensure that credit and flnancial institutlons examine
with speclal attentlbn any unusual transaction not having an apparent
economic or vls'lble lawful purpose, and that such institutions refrain from
entering Into any transaction which they have reason to suspect may have
any relation to money launder ing. ' '
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ARTICLE §

Member States shall ensure:

. That credit and financial Institutions and their directors and employees

cooperate fully wlith the relevant Judlclal_ or law enforcement
authorities competent for criminal matters:

- by informing these authorities, on thelir own initiative, of any facts
they discover which could be related to a money laundering offence;

~ by furnishing these authorities with all information requested In the
case of any criminal Inquiry or rogatory commission on money
launder ing carried out according to the appiicable legistation.

That the disclosure In good faith to the relevant Judicial or law
enforcement authoritles cdmpetent for criminal matters by any employee
or director of a credit or flnancial iInstitution of any suspicion or
bellef that an operation Is aimed at or connected to money laundering,
shall not constitute a breach of any restriction on disciosure of
information Imposed by contract or by any legisiative, regulatory or
aqmlnlstratlve provision, and shail not Involve for such employees and
directors any civii or penal responsiblility of any kind. ’
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ARTICLE 6

Msmber States shall ensure that If, in the coursev of Inspectloné carried
out 'ln credit or financlal Institutions by the competent authorities, or in
any other way, these authorities discover facts that could constlitute
evidence of money laundering, they Inform the relevant Judicla!l or flaw
enforcement authorities competent for criminal matters.
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ARTICLE 7

Member States shail ensure:

1.

That credit and financlal institutions establish adequate procedures of
internal control in order to prevent, detect and impede their engaging
In operations related with money laundering.

. That credlt and financlal Institutions take the appropriate measures so

that thelr employees are aware of the provisions contained In this
Directive, and that they also establish speclial tralning programs for
thelr employees, to help them detect operations which may be reléted
with money laundering as well as to instruct them as to how to proceed
in such cases.
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ARTICLE 8

Member States shall eoxtend the provisions of this Directive, where
appllicable, to professions and undertakings, other than credlit and
financlal Institutions, which because of thelr Involvement with cash

transaction business, may be particularly susceptible to belng used for
money launder ing purposes.
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ARTICLE 9

1. Member States shall take the measures necessary to comply with this
Directive by 1 January 1992 at the latest.

The provislions adopted pursuant to the first subparagraph shail make
express reference to this Directive.

2. Member States shall communicate to the Commission the text of the main
provislons of national law which they adopt in the fleld governed by
this Directive.

¢3



ARTICLE 10

This Directlive Is addressed to ‘the Member States.

Done at Brussels, For the Council



FINANCIAL SHEET

The proposal wili not give rise to any costs in the budget of the Europsan
Communities.
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