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Explanatory Memorandum

In 1982 the Commission published a study on air freight. This study

- showed clearly that strong competition exists for the movement of

freight inside the . Community. between air and road. in particular
atlr transport seemed to be at a disadvantage because of costs but

in particular because of delays in the transport chain caused by

_the regulatory environment within which alr cargo services have to

operate. This was in particular the case because each air frelight
operation Iinvolves many parthlpants with no one party taking
responsibillity for the whole transport operation. The facilitation
directives (1) did provide .some opportunities to improve the
situation, but matters are étlll not satisfactory. Many new
develiopments; door to door service, small package delivery. service,
just In time service, 1, 2, 3, 4 day dellvery, the growth In the
transportation of perishable goods and of livestock have all served

to undertine the need for reform.

Air cargo services have different requirements from the passenger
market. Cargo Is Inanimate and less sensitive to ‘Intermedlate stops
or reloading. It has in common, however, that more and more

emphasis s placed on speed and quality of service.

OJ N° L 359 of 22.12.1983.
OJ N° L 24 of 27.1.1987.
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2, 2zng‘~rather complicated chain of transport for traditlional air

(reléht, l.e. from shippers to freight forwarder to airliine to

. 4 .
frelight forwarder to shipper, each being responsible for only part

- of the total movement explains the growth of express air freight

where one organisation, “the Integrator", takes responsibllity for

the whole movement of freight from door to door and thereby |Is
better responding to the demand for more speed and quallty of
service.

3. Ailr freight operators have difflculties to react to market

development because of regulatory restrictions In particular for
market access. As a consequence thelr competitive slituation has
deterlorated. This Is unfortunate since air freight can make a

valuable contribution to the overall economic slituation of an air
carrier. '

The air carriers have equally well seen the market potentlal of

door to door products in addition to the traditional alrport to

alrport service. In their efforts to meet this market demand they =~~~
are hampered by existing regulations in the alr-giansport sector. ' -
The basis for the exercise of all cargo services l;\Yﬁé\anarafTRE““”““wﬁ\h\\_%;;
rights which derive from the bilateral alr services agreemeA:;\stfﬁth—s_—a=%«
arrangements. The existing EEC reguiations which 1{liberalise the

intra Community alr services (the so-called December 1987 package)

are limited to air freight In combination with passenger services.

Alr services carrying only cargo and mal! are excluded from these

regulations. '

5. The gradual liberallsation and deregulation of the road transport
sector has Improved the competitive position of road transport
versus the transportation of goods by air. Not only on the short
distance, but also on the medium to long distance the traditional
alr carriers face severe competition from road haullers and they

experience a gradual reduction of their market share.
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In order to glve air carriers the. same marketing opportunitlies as
their competitors so that they can compete on equal terms, It will

be necessary to lift existing lImitations on market entry, market

. access and operating flexibillty for all air carriers Including the

integrators, that are preéently operating in the EC market.

Another condlition for creating a level playlng field for all
operators -in the alr freight market is the Ilberalisation of the
rate setting mechanism. Rates are completely free fdr road
transport but !n view of the specific safety consliderations for air
transport it is proposed to retaln certain possibilities for
intervention. To this end It Is suggested that rates should remain
to be filed with governments, but only for Iinformation purposes.
Only when a government is not convinced that the rate inciudes a
sufficient margin to ensure satisfactory techncial and safety »
standards it can ask the Commission to disapprove that cargo rate.

It should be taken Into account that air cargo creates a vital! link
between Member States. The close relationship between the
availabllity of alr cargo capaclty and the development df trade
makes It necessary to take a major step towardé a substantial

Jlberallsatlon of alr cargo services.

The total amount of cargo that is moved by air within the Community

Is very limlted. Only 400 000 tonnes of cargo, representing 0.08%
of the total movement of cargo in the Community Is transported by
air. Combl ailrcraft mostly are used for the transbortatlon of

cargo:
Intra-EC
tonnes x 1000 1988 1987 1986
Comb| a/c 314.2 295.4 285.1

Cargo only a/c 82.2 68.4 72.1
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Froposal for a
Councl| Regulation (EEC)

on the operation of air cargo services

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty -establishing the European Economic

Community, and in particular Article 84(2) thereof,

" Having regard to the proposal from the Commission,

Having regard to the opinion of the European Partiament,

Having regard to the opinion of the Economic and Soclal Committee,
Whereas It is- Important to adopt measures with the aim of progressively. .
establishing the internal market over a perlod expiring on 31 December
1992 as provided for In Articie 8a of the Treaty; whereas the internal

market shall comprise an area without Internal frontiers in which the

free movement of goods, persons, services and capital is ensured;
"Whereas Counclli Decislon 87/602/EECt only created a first step towards
the Ilberallisation of air services for cargo Iin combination with

passenger services;

Whereas Councl!! Directive 87/601/EEC2 is limited to the estabi ishment

" ‘of alr fares for the -carriage of passengers and baggage on scheduled

alr services;

1 0OJ No L 374, 31.12.1987, p. 19,
2 O0J No L 374, 31.12.1987, p. 12.
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Whereas this Reguliation is wlthout prejudice to the application of
Articles 85 and 86 of the Treaty; ‘

Whereas the air cargo Industry stiil encounters national barriers which
hamper the free movement of goods by air; whereas increased market
access wlll stimulate the development of the Community air transport

sector and give rise to improved services for users;

Whereas It is Important to encourage the development of express parcel.
services, door-to-door services, Just in time services, etc. within the
Communlty, so that Community carriers can fully particlpate in these '
worldwldé developments; .

Whereas some Member States depend heavlly on alr cargo services for
thelr connections with the rest of the Communlty; whereas the movement

of alr cargo Is an essentlal element for trade;

Whereas as a consequence it is necessary to remove the existing

barriers to market access for alr cargo services;

Whereas common rules concerning the granting of Qperattng Itcences wil!
have to be developed and shouid be implemented after adoption by the
Council, not later than the 1st of July 1992;

Whereas Member States shall apply their national rules concérnlng
licensing unti|l these common rules are implemented, provided that these
natlonal rules should not discriminate between alir cargo carriers

established within the Community, l.e. on the basls of nationality;



Whereas Member States should not oppose the operation of fifth freedom
alr services by Community alr cargo carriers between the Communlity and
a third country when these rights have been obtained in accordance with

- applicable rules and regulations;

Whereas taking into account alrport Infrastructure and navigational
aids It Is necessary to. inciude certain ilimitations concerning the use
of traffic rights;

-Whereas It Is desirable to complement the exlIsting regulations with a -

procedure to establish cargo rates not only on air services carrying

- only cargoe and mall but also on air services for cargo in comblnation

with passengers;

Whereas publication of all avallable cargo rates creates more
transparency in the market place;

‘Whereas air carriers need flexibillty In setting cargo rates In

accordance with their own commerclial judgement in order to be better

able to compete; whereas It is also necessary, however, to ensure that

cargo rates Include a sufficlent margin to guarantee satisfactory

“technical and safety standards,

HAS' ADOPTED THIS REGULAT ION:

-

Scope and Definitions

Article 1
This Regulation concerns:
a) access to the market for Communlity air cargo carriers

b) criteria and procedurss for the establishment of alir cargo
rates on an alrport to airport basis.
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Article 2

For the purpose of this Regulation:

a)

b)

“¢)

"Alr cargo carrier" means an enterprise with a vaiid llicence fo

operate alr cargo services carrying only cargo and mail;
"Community air cargo carrier" means:

(i) an éir cargo carrier which has its central administration and
principal place of business In the Community, the majority of
whose shares are owned by natlondls of Member States and/qr
Member States and which |Is gffectlvely "controlled by such
persons or States,

{(11)an air carrier which, at the first of January 1990, did not
meet the definition set out in (1) but:

(1) elther has Its central administration and principal place
of business ‘in the Community and has been providing
scheduled or non-scheduled alr . cafgo services In the
Community during the 12 months prior to adopt1on of this
Regulation,

(2) or has been providing scheduled or-non—schedu!ed air cargo
services between Member States on the basis of third and.
fourth freedom traffic rights during the 12 months prior to
adoption of this Regulation; '

"cargo rates" mean the prices to be paid for the carrlage of cargo
and mal! and the conditions under .which these rates . apply, .
including remuneration and conditlons offered to agency and other

auxiliary services.
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“afr cargo service” means scheduled or non-scheduled ailr services

carrying only cargo and mail;

“a third-freedom traffic right" means the right for an alr carrler
established in one State to put down, in the territory of another
State, passengers, cargo and mall taken up In the State In which It

is registered;

“a fourth-freedom traffic right” means the right for an alr carrler
established In one State to take on, Iin the territory of another
State, passengers, cargo and mail, for off-loading in the State in

which It Is registered;

"a fifth-freedom traffic right” means the right for an alr carriler
to undertake the commerclal air transport of passengers, cargo and
mail, between two States other than the State in which It Is
registered; '

“cabotage" means the right for an air carrier to uhdertake the

- commercial ailr transport of passengers, cargo and mall between two

points within a Member State other than the State In which It is .

registered;

- "alrport 'system” means two or more alrports grouped together as

~serving the same city;

“States concerned" means the States between which an alr cargo
service Is operated;

"State of reglistration® means the Member - State in which the
Community air carge carrier is registered. '
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Operating Llicences
Article 3

The Councl! ~shall adopt, on the basis .of a Commission proposal to
be submitted at the latest the 1;t of July 1991, and for
implementation at the latest the 1st of July 1992, common ruleé
concerning the granting of operatlng llcences as alr cargo carrlers
to undertakings establlished In the Community. ‘

Until such common rules enter In force Member States shal!, on a
non-discriminatory basis, grant such llcences and ensure that alr
cargo carrlers establlished on thelr territory apply technlcal,
operational and economic requlrements. Member States shall publish

such requlrements and communicate them to the Commission.
Market Access
Article 4

Community alr cargo carriers, duly authorised under Articie 3 shall
be permitted to exercise third, fourth and flifth-freedom traffic
rights between airports or alrport systems In one Member State to
airports or airport systems In another Member State when these
airports or alirport syéfems are open for Intra-Community air cargo

services.

In operating Intra-Community air cargo services Communlty air cargo
carriers shall be permitted by the State concerned to exercise
cabotage between points within that Member State when the Community
alr cargo carrier meets the common rules establishing according to
Article 3. Until such common rules have been established, the
Community air cargo carrier must meet the technical, operational
and ecohomlc requirements referred to In Artlcle 3(2) of the Member
State within which cabotage will be exercised. '
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3. In operating intra-Community alr cargo services Community ailr cargo
carriers shall be permitted by the States concerned to exerclise
traffic rights on routes between Member States without calllng at

their State of reglistration.

4. Member States shall not oppose the operation by Community alr cargo
carriers of fifth-freedom air services between an alrport within
the Community and an airport In a third country provided that the
authorities of 'the third country concerned agree to the service in
guestion.

Operating flexibillity

Article 5

1. Community air cargo carriers may change aircraft at any point on a

route and to freely position aircraft.

2. Subject to the provisions of Article 7 there shall be nd
restrictions on frequency of service, alrcraft type and/or the
amount of cargo and mall that may be carried.

Conditions for the exerclce of traffic rights
Article 6

“This Regulatlon shall not affect a Member States’' right -to regulate iIn
~ a non-discriminatory way -the distribution of traffic between the
alrports within an airport system.
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Article 7

The exercise of trafflc rlghts is subject to national, regional or
local operational and technical published rules relating to the
protection of the environment, soclal conditions, allocation of

slots and safety and, in particular, to the following conditions:

a) the alrport or airport system coneerned must have suffictent
facillties to accommodate the service;

b) navigational alds must be sufficient to accommodate the
“service.

When the conditions In paragraph 1 are not met, a Member State may,

on a non—disc-lminatory basis, . impose condltlons.ron, limit or

. refuse the exercice of the traffic rtghts. Before taking such: a

measure it shaltl inform the Commission and provide it with all the

necessary -elements of lnformatlon The Commlsslon shall examlne the

isltuatlon and within 2 months declde whether the Member- State may_

take the measurs.

Priclng -

Article 8

Community-air carriers shall publlish ail available cargo rates.

. -Alr.carriers operating air cargo. services, or cargo services In
_comb!hatlon w]th passengers wlthjn the Community shall Inferm‘the
" States:concerned of their cargo rates applicable to the cartlage of ~..=
-cargo and/or mail on an airport to alirport basis 30 days before

thelr introduction.
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The State or States concerned may notify the Commission within 14
days after recelpt of the Information-by the alr carrisrs when It
is considered that the cargo rates do not Iinclude a suffilcient
margin to ensure satisfactory téchnlcal and safety standards. The
State or States concerned shall, in particular, examine In detall a
cargo rate which is 20% lower than the corresponding rate in force
during the previous corresponding season.

The Commisslon may glve notice of disapproval of cargo rates which
have been notified to It until 7 days before the envisaged day of
introduction. In the absence of such notice cargo rates may be

_-applled from that day onwards.

Final Provision

Article 9

This Regulatlon shall enter Into force on 1 July 1990.

- This

Regulation shalli be binding iIn its entirety and dlirectly

applticable in all Member States.

- Done at Brussels, _ For the Council,

The President
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