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AMENDED PROPOSAL FOR A 

SECOND BANKING COORDINATION DIRECTIVE 

1. Explanatory memorandum 

1. On the 23th of February 1988 the Commission submitted to the Council a 

proposal for a Second COUncil Directive on the coordination of laws, 

regulations and administrative provisions rela-ting to the taklng-,up and 

pursuIt of the bus I ness .of credIt I nst I tut Ions and amendIng DIrectIve 
77/780/EEc(1). 

2. The Economic and Social Committee delivered Its oplnlon<2> at Its 258th 

session held in Brussels on 29 September 1988 and the European 

Pari lament del lvered Its opinion at Its session of 15 March 1989(3), 

·3. An amended proposal has been drawn up In order to take Into account the 

opinion delivered by these two Institutions. Both the. European 

Parliament and the Economic and Social Committee have endorsed the need 

for a Second Banking Coordination Directive which together with 

Directive on own funds of c~edlt Institutions and the proposal for a 

solvency ratio for credit Institutions are the key .components of 

harmonisation necessary for the achievement of mutual recognition. 

4. The Commission was able to accept most of the amendments proposed by the 

European Parliament which clarify and strengthen the provisions 

regarding prudential supervision. 

(1 ) oJ No L 32 2 , 17 . 1 2 . 1977 , p . 30 
(2) OJ No c 318, 12.12.1988, p. 42 
(3) 
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Recital 14 

The amendment regarding the mutual recognition of financial techniques in 

the field of mortgage credit was asked by the European Parliament; it 

clarities the purpose of this recital. 

Article 4 

This amendment reinforces the provision relating to the supervision of 

major shareholders. Thus It ensures that the banking supervisory 

authorities are bound to refuse the granting of a banking I lcense If they 

consider that shareholders or members are not suitable persons, and could 

endanger the sound and prudent management of the credit Institution. 

Article 7 

The proposed amendment to Article 7 will simplify Its application and will 

clarify the reciprocity provisions governing the establ lshment In the 

Community of subsidiaries of banks from non-community countries. The main 

elements of the revised reciprocity provisions In the banking sector are as 

follows: 

requests for authorisation by non-EC banks have to be notified to 

the Commission by Member States, but no automatic suspension Is provided 

for during the Commission enquiries on the situation of Member countries 

banks In the relevant countries; 

the Commission will examine how Community banks are treated In third 

countries periodically with a first report before the Directive comes 
into effect; 

-where the Commission finds that a third country Is not granting the 

Community's credit Institutions market access and competitive 

opportunities comparable to those granted by the Community to non-EEC 

banks, then the Commission may submit suitable proposals to the Council 

for negotiations with the third country in question. 
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where It seems to the Commission that the Community's banks do not enjoy 

"national treatment" and the same competitive opportunities as the third 

countries'·own credit Institutions, and that the condition of effective 

market access has not been secured, the Commission may "limit or suspend 

new authorisations and acquisitions by a parent undertaking governed by 

the third country In question". 

The new article makes clear ·that "national treatment" must really work In 

practice, ensuring effective market access In the third country. There may 

be-situations where on the face of It the Community Institution Is given 

the same rights of establishment as a domestic bank, but Is excluded from 

the market by other means. In these circumstances the Commission would be 

able to act. But any country providing genuine national treatment to 

Community banks would be under no threat. 

Article 16 § 1 

First paragraph 

This amendment states clearly what was already mentioned In recital 14 of 

the Directive regarding the mutual recognition of financial techniques. 

Host Member States could, however, prohibit the provision of certain 

banking services or products, If they can prove that the provision of such 

services or products would violate the general good as It Is defined In the 

European Court's jurisprudence. 

Second paragraph 

This provision Is considered necessary In order to accomodate the problems 

encountered by a number of regional savings .banks In Germany which are 

confined under the terms of their licences to operating within a limited 

geographical area. The German Government wants to retain the right of their 

banking authorities to Impose such territorial limits and the saving banks 

in quest ion apparent IY prefer to preserve the ex 1st ing arrangements. The 
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derogation provided by new amendment to the general rules of Article 16 6 

1, I.e. the right for credit Institutions to provide services on the whole 

territory of the Community, Is proposed subject to the provisions that (a) 

the local banks In question remain subject to all the prudential 

requirements imposed by COmmunity legislation, (b) there are no barriers to 

competition from banks having their head office In other Member States. 

Article 19 6 3 

This amendment makes it clear that any duly authorised credit institution 

must be allowed full access to all the normal means of mass-advertising of 

Its services and products, in particular all forms of television and 

newspapers advertisement. This would be In accordance with the 

jurisprudence of the European Court most recently expressed in the Bond 

Van Adverteerders Judgement and would remove any doubt, which might exist. 

It would remain open to Member States to regulate the form and content of 

advertisements and also to control such practices as doorstep-selling or 

"cold-calling", where such regulations are justified by the general good. 

List of banking activities 

The amendments regarding some Items of the list are considered necessary In 

order to clarify the ·text and to bring It more closely In line with the 

list of services annexed to the proposal for an Investment Services 

Direct i ve whIch are more and more frequent I y a I so per formed by banks In 

most of the Member States. 
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AMENDED .. PROPOSAL FOR A SECOND COUNCIL DIRECTIVE 
ON THE COORDINATION OF LAWS, REGULATIONS AND 

ADMINISTRATIVE PROVISIONS RELATING TO THE TAKING-UP AND 
PURSUIT OF THE BUSINESS OF CREDIT INSTITUTIONS 

AND AMENDING DIRECTIVE 77/780/EEC 

THE COUNCIL OF THE EUROPEAN COMMUNITIES, 

Preamble and recitals 1 to 13 unchanged 

Rec l ta 1 14 

Whereas, the Member States should ensure 

that there are no obstacles to the 

activities benefiting from mutual 

recognition being undertaken using the 

financial techniques of the home Member 

State, as long as the latter are not .In 

violation of the legal provisions 

governing the· public good In the_ host 

Member State; 

Recital 14 

Whereas, the Member States should 

ensure that there are no obst ac I es to 

the activities benefiting from· mutual 

recognition being undertaken using the 

financial techniques of the home Member 

State, as long as the latter are not In 
.. 

viol at lon of the legal provisions 

-governJng th~·general good In the host 

Member· State. In thIs respect the .. 

present d 1 rect 1 ve shou 1 d be· 'seen 1 n · 

conjunc;tlon with the ·Counci I Directive . 

. · ~on the'·' freedom of e~tabi ishment and the:_,_' 

.. ':':rlght}.'~o p'rovlde servJ~es ·-ln:·t'he field:' 

··_ ... •of ·moitgage- -credit. ·wh:lch. I~Ys . down·· · 

d. prov rs'.i_ons regard 1 ng . ttie • ·· ·mutua 1· 

-:recOgnition or flnanc(a'Ljechnlques;>_ · · 

--: . . 
·~· .' 

•.··· 

:: ..... ~ ... 

. •' . ··' . ' : . ~ 

·,_.· 

Rema lncier Of ~the rec Ita ,Is un'ctianged 
. . . ~:' ' .·. . ' . ~·. . ··.; 

.. '· 

HAS ADOPTED THIS DIRECTIVE: 
;:·-·. 

, .. 
~ '· 'v-' 
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Articles 1 to 3 unchanged 

Article 4 

Competent authorItIes sha I I not grant 

authorization permitting the taking-up 

of the business of a credit Institution 

before they have been Informed of the 

Identity of shareholders or members, 

whether direct or Indirect, be they 

physical or legal persons, holding a 

qualified participation and of the 

amount of such part lclpat Ions. The 

competent authorities shall appraise the 

suI tab Ill ty of the abovement loned 

shareholders or members. 

Article 4 

Competent authorities shall not grant 

authorization permitting the taking-up 

of the business of a credit Institution 

before they have been Informed of the 

Identity of shareholders or members, 

whether direct or Indirect, be they 

physical or legal persons, holding a 

qualified participation and of the 

amount of such participations. The 

competent author It les sha II not grant 

authorization If, taking Into account 

the need to assure a sound and prudent 

management of the credit Institution, 

they are not satisfied as to the 

suitability of the abovementioned 

shareholders or members. 

Articles 5 and 6 unchanged 

• 

• 
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TITLE 2 A 
Reciprocity 

Article 7 

1. Requests for authorization of a 

subsidiary whose parent undertaking Is 

governed by the laws of a third country 

or the acquisition of a participation 

therein as provided for In paragraph 3 

shall be subject to the procedure laid 

down In this Article. 

Article 7 

1. The competent authorities of the 

Member States sha II Inform the 

Commission (a) of any request for 

authorization of a subsidiary whose 

parent undertakIng or undertakIngs Is 

governed by the laws of a third country 

and of the Identity of the ultimate 

parent, or (b) whenever such an 

undertaking acquires participation In a; 
credit Institution of .the COmmunity, so 

that the latter ·would become Its 

subsidiary. The Commission shall Inform . 

. the other Member States. 

When· authorization Is .granted .to a·. 

·subsidiary the Identity. of the ulflmate ·' 

parent undertaking or undertakings must. 

be specified tn the notHtcatlon which 
. . 

the competent authorities must address 

·to the COmmission, according to Article· 

3, .· paragraph 7, ·of the Direct lve 

77/780/EEC •. 

2. The· competent .autho~lt.les ·of the .·. 2; :The .Member· States. sha·11 · Inform the· 

relevant Member State. shall Inform .the· ·Commission of any ·general difficulties 
. ' -~ - .. 

-
competent author It les of · the other 

Member States and the COmmission ·of the 

request·for authorization. 

· .... 

encountered by their ··Credit. ..-·· 

,··lnst 1 tut Ions 
. ' . . ~ 

In establishing·. or 

carrying out banking activities In any 

. till rd. country.· · 
.;_.· 
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3. 1 n the same manner. when Informed. 

according to the provisions of Article 

9. that an undertak lng governed by the 

laws of a third country Is considering 

the acquisition of a participation In a 

credit Institution such that the latter 

would become Its subsidiary, the 

competent authorities of the relevant 

Member State shall Inform the competent 

authorities of the other Member States 

and the Commission. 

4. The competent authorities of the 

Member State concerned must suspend 

their decision regarding requests as 

referred to In paragraphs 2 and 3 until 

the procedure provided for In paragraphs 

5 and 6 Is completed. 

3. The commission shall, Initially not 

later than six months before the 

Directive enters Into force and then 

per I od I ca I I y • draw up a report 

examining the treatment of Community 

credit Institutions, In the terms 

referred to In paragraphs 4 and 5 

below, regarding the establishment and 

carrying out of banking activities, and 

the acquisition of participations In 

credit Institutions of third countries. 

The CommIssIon sha II subm I t these 

reports to the council of Ministers. 

4. Where It appears to the Commission, 

either on the basis of the report 

referred to In paragraph 3 or at any 

other time, that a third country Is not 

granting to credit Institutions of the 

CommunIty effectIve market access and 

competitive opportunities comparable to 

those accorded by the Community to 

credit Institutions of that third 

country, the Commission may submit 

suitable proposals to the Council with 

a view to achieving such comparable 

access anc competitive opportunities 

through negotiations between the 

Community and the third country In 

question. 

r: 

• 
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5. The Commission shall, within three 

months of receiving the Information 

provided for In paragraphs 2 and 3 

examine whether all credit Institutions 

of the Community enjoy reciprocal 

treatment, In particular regarding the 

establishment of subsidiaries or the 

acquisition of participations In credit 

Institutions In the third country In 

question. 

6. If the Commission finds that 

reciprocity Is not ensured If may extend 

suspension of the decision referred to 

In paragraph 4, using the procedure 

provided for In Article 20. 

5. Where It appears to the COmmission, 

either on the basis of the reports 

referred to In paragraph 3 or at any 

other time, that credit Institutions of 

the Community do not enjoy national 

treatment and the same competitive 

opportun It les as domest lc cred 1 t 

Institutions In a third country and 

that the condition of effective market 

access has not been secured, the 

Commission may In addition to the 

proposals for negotiations referred to 

In paragraph 4 decide that the 

competent authorities of the Member 

States shall limit or suspend their 

decIsIons regardIng requests for new 

authorizations and acquisitions by a 

parent undertaking governed by the 

third country In question, using the 

procedure provided for In Article 20. 

The duration of the measures concerned 

may not exceed one Year, though the 

Commission may propose their renewal. 

6. Measures taken under thIs art lc le 

shall be subJect to their conformity 

wl th the COmmunity's obllgat Ions under 

any International agreements, whether 

bilateral or multinational, which cover 

the operation of credit Institutions. 
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7. The Commission shall present suitable 

proposals to the Council with a view to 

achieving reciprocity with the third 

country In question. 

Articles 8 to 15 unchanged 

Article 16 

1. Member States sha II ensure that at 

least the activities set out on the fist 

In the Annex may be pursued In any 

Member State, In accordance with the 

provisions of Articles 17 to 19, either 

by the establishment of a branch or by 

way of the provision of services, by any 

credit I nst I tut ion authorized and 

supervised by the competent authorities 

of the home Member State, In accordance 

with the provisions of this Directive, 

whose authorization permits the pursuit 

of such activities. 

Article 16 

1. Member States shall ens~re that (two 

words deleted) the activities set out 

In the list In the Annex may be pursued 

In any Member State, In accordance with 

the provisions of Articles 17 to 19, 

either by the establishment of a branch 

or by way of the provision of services, 

by any credit Institution authorized 

and supervised by the competent 

authorities of the home Member State, 

In· accordance with the provisions of 

this Directive, provided that such 

activities are covered by the 

authorization. Member States shall 

permit these activities to be 

undertaken by credit Institutions using 

the financial techniques of the home 

Member State as long as the I atter a:re 

not In violation of the legal 

provisions governing the general good 

In the host Member State. 

• 
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2. Member States shall also provide that 

at least the activities. set out on the 
list In the Annex may be pursued ln·any 

M~mber State In accordance with 'the 

provisions of Article .17 to. 19, el.ther 
·. by the est ab I I shment of a branch or by 

way of the provision of services by any 

financial Institution being a subsidiary 

of a credit Institution, or ~uch a 

subsidiary belonging to several credit 

Institutions. whose articles of 

association do not prevent the. pursuit 
of those activities and which meets ~ach 
of the following conditions: 

the parent undertaking or. 

undertakings are authorized as credit 

Institutions In the Member State by 

whose law the subsidiary Is governed, 

the parent undertaking or 
undertakings hold 90% or more of the 
·shares In the subsidiary, 

However, Member · States may .limIt the 

scope .of the authorization to only a 

part of their territorY with .regard to 

public ,credit Institutions whose 

business Is guaranteed. by a regional 
governmentor local authority." such 

. . .. 
limitation shall not exempt such credit 

Institutions from provisions. In other 

EEC Dlr~ctlves r~lated to c~edlt. 

·Institutions. 

2. unchanged 
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the parent undertaking or 

undertakings have declared that they 

Jointly and severally guarantee the 

commlttments entered Into by the 

subsidiary. 

the subsidiary Is effectively 

I nc I uded. I n 

activities In 

conso I I dated 

particular 

question. 

supervision 

for the 

In the 

of Its 

parent undertaking. or of each of Its 

parent undertakings. In accordance 
with Directive 83/350/EEC. notably 

for the calculation of the solvency 

ratio. for the control of large 

exposures and for the purposes of 

limiting participations In accordance 

with Article 10 of this Directive. 

Conformity with these conditions must be 

verI fled by the competent authorIty of 

the home Member. State and the latter 
must supply the subsidiary with a 

cert If lcate of. comp I lance wh lch must 

form part of the notification envisaged 

In Articles 17 and 18. 

The competent authority of the home 

Member State must ensure the supervision 

of the subsidiary In accordance with the 

provisions of Articles 8(1), 9, 11, 

12(2). 13, 14 and 15 of this Directive, 

as well as those of Article 7(1) of 

Dlrectlve.77/780/EEC. 

( 
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mentioned In this 

be applicable to 

subs I d I ar .J es subJect to the necessary 

niod If I cat·lons. In part leu lar, "credIt 

Institution" should read "financial 

Institution, conforming to the 

conditions laid down In Article 16(2)", 

and "authorization" as "articles of 

association". In Article 17(2), point 

(c) should read "the amount of own funds 

of the subsidiary financial Institution 

and the consolidated solvency rat lo of 

the credit Institution which Is the 

parent undertaking". 

If the financial Institutions 

benefitting from the provisions of this 

paragraph shou I d cease to meet any of 

the requisite conditions, the host 

Member State may br lng an end to the 

pursuIt. under the provIsIons of thIs 

Directive, of the activities In question 

on Its territory. 

Articles 17 and 18 unchanged 

Article 19 

1. Responsibility for the supervision of 

a credit Institution, Including 

supervIsIon of act lv It les undertaken 

accordlrig to the provisions of Article. 

16, sha II rest wIth the competent 

authorities of the home Wember State. 

1. unchanged 

.:t 

Article 19 
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2. Host Member States may reQuIre, for 

statistical purposes. that alI credit 

Institutions having branches In their 

territories shall report Quarterly on 

their operations In the host Member 

State to the competent authority of that 

host Member State. 

1 n order to conform wIth the 

responsibilities laid down In Article 

12(2) and (3). host Member States may 

reQuire that branches of credit 

Institutions from other Member States 

provide the same Information as they 

reQuire from their national credit 

Institutions for that purpose. 

3. If the competent authority of the 

host Member State ascertains that an 

Institution having a branch or providing 

services In Its territory Is not· 

complying with the legal provisions In 

force In that Member State which are 

justified on the grounds of the public· 

good, or pursuant to the provisions of 

this Directive, on the powers of the 

host Member State, that authority shall 

reQuest the Institution concerned to put 

an end to the Irregular situation. 

2. Host Member States may reQuire, for 

statIst I ca I purposes, that a II credIt 

Institutions having branches In their 

territories shall report regularly on 

their operatIons In the host Member 

State to the competent authority of 

that host Member State. 

3. If the competent authority of the 

host Member State ascertaIns that an 

Institution having a branch or 

providing services In Its territory Is 

not complying with the legal provisions 

In force In that Member State which are 

justified by the general good, or 

pursuant to the provisions of this 

DIrect I ve, on the powers of the host 

Member State, that authority shall 

request the Institution concerned to 

put an end to the Irregular situation. 

Nothing In this paragraph shall prevent 

credit Institutions having their head 

office In another Member State from 

advertising their services through all 

available means of communication In the 

host Member State, subject to any rules 

governIng the form and the content of 

such advertising justified by the 

general good~ 
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4. If the Institution concerned falls to 

take the necessary steps, the competent 

authority of the host Member State shall 

Inform the home Member State 

accordIng 1 y. The authorIty of the home 

Member State shall take, In the shortest 

time possible, all appropriate measures 

to ensure that the Institution concerned 

puts an end to the Irregular •ttuatlon. 

The nature of those measures sha II be 

communicated to the competent authority 

of the host Member State. 

5. If, despite the measures taken by the 

home Member State pursuant ,to paragraph 

measures prove 

taken by the 

quest ion, the 

4, or because such 

Inadequate or are not 

Member ·State In 

Institution persists In violating the 

legal rules referred to In paragraph 3 

In force In the host Member State, the 

latter State may, after Informing the 

competent authorIty of the home Member 

State, take appropriate measures to 

prevent further Irregularities 

Including, Insofar, as Is necessary, the 

prevention of the Initiation of further 

transactions by that Institution within 

Its territory. The Member States shall 

ensure that within their territory It Is 

poss I b I e to serve the I ega I documents 

necessary for these measures on credIt 

lnst I tut Ions. 

4. unchanged 

5. unchanged 
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6. Any measure 

paragraphs 3, 

adopted 

4 and 

pursuant to 

5 -Involving 

penalties or restrictions on the 

provIsIon of servIces must be properly 

justified and communicated to the 

Institution concerned. Every such 

measure shall be subject to a right of 

appeal to the courts In the Member State 

whose authorities adopted lt. 

7. Before fo I I owl ng the procedure set 

out .In paragraphs 3, 4 and 5, the 

competent authorities of the host Member 

State, may, In exceptional 

circumstances, take measures necessary 

to protect the Interests of depositors, 

Investors and others to whom services 

are provided. The Commission and the 

other Member States shall be Informed of 

such measures In the shortest possible 

time. In this event the Commission may, 

after consulting the Member States 

concerned, decide that the Member State 

In quest lon shall amend or abolish the 

measures. 

8. In the event of withdrawal of 

authorization the competent authority of 

the host Member State shall be Informed 

and sha I I take appropr I ate measures to 

prevent the I nst I tut Jon concerned from 

undertaking further transactions In Its 

territory. 

6. unchanged 

7. unchanged 

8. unchanged 
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9. Member States sha II Inform the 

Commission of the number and type of 

cases In each Member State In which 

there has been a refusal pursuant to 

Article 17 or In which measures have 

been taken In accordance wIth the 

provisions of paragraph 5 of this 

Article. Every two years. the Commission 

sha I I submIt a report surnmar I zIng such 

cases to the AdvIsory. Cornm I ttee set up 

under Article 11 of Directive 

77/780/EEC. 

9. unchanged 

Remainder of Articles unchanged 



ANNEX 

Business Which Is Integral to banking and shall be Included 
within the scope ot mututai recognition 

1. Deposit-taking and other forms of 
borrowing 

2. Lendlng<1> 

3. Financial leasing 

4. Money transmission services 

5. Issuing and administering means of 
payment (credit cards, travellers 
cheques and bankers drafts) 

6. Guarantees and commit~ents 

7. Trading for own account or for 
account of the customers In 

(a) money market Instruments 
(cheques, bills, cos, etc.) 

(b) foreign exchange 
(c) financial futures and options 
(d) exchange and Interest rate 

instruments 
(e) securities 

8 Participations in securities issues 
and the provision of services related 
to such issues 

(1) Including in particular: 
-consumer credit, 
- mortgage lending, 
-factoring and Invoice discounting, 
-trade finance (Including forfeiting). 

1 . DeposIt-takIng and other forms of 
borrowing 

2. Lendlng<1> 

3. Financial leasing 

4. Money transmission services 

5. Issuing and administering means of 
payment (credit cards, travellers 
cheques and bankers drafts) 

6. Guarantees and commitments 

7. Trading for own account or for 
account of the customers in foreign 
exchange 

8. Investment actlvltles2 (trading 
for own account or account of the 
customers) 
(a) Brokerage, I.e. the acceptance 

of Investors' orders relating to 
any or all of the instruments 
referred to In footnote 2 and/or 
the execution of such orders on 
an exchange or market on an 
agency basis against payment of 
commission. 

(2) Instruments 
-Transferable securities including units 

In undertakings for collecting invest­
ment In transferable securities. 

-Money market Instruments (Including 
certificates of deposit and Euro­
commerclal paper) 

-Financial futures and options. 
- Exchange rate and Interest rate 

Instruments. 

_( 
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g, Money broklng 

10. Por t-fo I I o management and advIce 

11. Safekeeping of securities 

12. Credtt reference services 

13. Safe custody services 

(b) Dealing as principal, I.e. the 
purchase and sale of any or all 
of the Instruments referred to 
In footnote 2 for own account 
and at own r I sk w I t h a vIew to 
profiting from the margin 
between bid and offer prices. 

(c) Market making, I.e. maintenance 
of a market 1n any or all of the 
Instruments referred to In 
footnote 2 by dealing In such 
Instruments. 

(d) Portfolio. management, I.e. the 
·management against payment of 
portfolios composed of any or 
all of the Instruments referred 
to In footnote 2 undertaken for 
Investors otherwise than on a 
collective basts. 

(e) Arranging or offering 
underwrltlng.servlces In respect 
of Issues of the Instruments 
referred to In . footnote 2 and 
distribution of such flssues to 
the pub I I c . --, 

(f) Professional· Investment advice 
given to Investors on an 
Individual basis or on the basis 
of private subscription In 
connection with any or all of 
the Instruments referred to In 
footnote 2. 

(g) Safekeeping and admlnsltratlon 
· of any of the Instruments 

referred to In footnote 2 
otherwise than In connection 
wl th . the · ··management of a 
clearing system. 

9. Money broklng 

10. ·CredIt reference-servIces. 

11. Safe custody services 

. , '· .·. 




