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’ ANIENDED PROPOSAL FOR A EUROPEAN PARLIANIENT o
: AND COUNCIL DIRECTIVE AMENDING DIRECTIVE 85/61 1/EEC ON THE ’
‘ | COORDINATION OF LAWS REGULATION S AND ADMINISTRATIVE ’
| PROVISIONS RELAT]NG TO UNDERTAKIN GS F OR COLLECTIVE INVESTMENT
IN TRANSFERABLE SECURITIES

(UCITS)

e ,V.'(présent"ed b)I the _Commi'ss:ion-pu\r_su_ant to Article 189A(2) of the LEU-'.'I:‘réaty) .

.



‘.‘1. The proposal for a Council Diréctive amendmg Directive 85/611/EEC' onx' the

coordination of laws, 'regulations “and administrative - provisions 'relating to

‘undertakings for collectxve mvestment in transferable securxtres (UCITS) ‘was

publlshed on 9 February 1993 (COM(93)37 ﬁnal - SYN 453) Since then a

’ consrderable amount of work has been undextaken e g by the” Europea.n Parhament,-

A the Economic and Social Committee, and the mdustry Tms amended proposal ’

mcorporates a substantial number of amendments proposed by the Eur0pean
~ Parliament, most of ‘which the. Comrmssron accepted in pnnclple though, in some -
cases, not the precrse wordlng '

N . 2. Since the amended proposal includes a large number of changes, rrrany of which are

simply draftmg rmprovements it hias been found most appropnate to include the

" whole text of the proposal and not only the changes. Changes compared w1th the .

_ ongmal proposal are underhned and deletlons are shown by square brackets
Tltle and headmgs . ‘

_. ' Aﬁer entry mto force of the Treaty on European Umon tl'us proposal for a Drrectrve shall:_ .'
‘be adopted in accordance with the procedure referred to in Article 189b of the Treaty.

| ATherefore some textual changes have been rnade in the headings in oorder to show that the S

: proposal when: adopted will be a European Parhament and Councrl Drrectlve
Recltal n° 2

~ This change refers to the mcluswn of cash-funds and master-feeder funds w1th1n the -
'scope of the Drrectlve ' ' ' ' '



Recltalsn 3,5,6, 10,11 and 13

The changes to these recitals have been made for reasons of clarification.
Recital n° Sa

This recital Justlﬁes the inclusion of feeder funds as they do not add any extra risk for
investors. ‘

Article'1
Amendmentn°®]
First of all, UCITS may now invest up to 25% of their assets in bank deposits. In
addition the scope of the Directive is widened to include (i) funds investing 100% of their

. assets in bank deposits and (ii) master-feeder funds. (Funds of funds were added by the
orlgmal proposal for an amendment.) :

~ Then, the full text of the definition’ of "transferable securities" from the. .Irlves.tmenti
Services Directive (ISD) has been introduced so as to.achieve alignment with th_at ‘
directive. |

It is made clear that derivative products are neither transferable secuntres nor money
market 1nstruments

; l p°2and 4
| TUnchang'e_d.'

3 ) ) _
The mein change is that, in accordance withl Article 59 of the Treaty on free provisiori of
services, UCITS shall be able freely to choose a depositary. established in_another
Member State if the depositary is authorized under the ISD or the Second Banking
Directive. The purpose also is to lay down some provision to ensure the supervision of

depositaries operating on a cross-border basis providing services to umt trusts (Artlcle 8)
and to investment companies (Article 15)



vParhament requested that "money- market mstruments" should fulﬁl some rmnrmum -

& quahty crltena 1n order to be elrglble for UCITS mvestment

- :In general money market 1nstruments shall be exchange traded or dealt in on regulated ‘_
- ‘markets or must: be lssued or- guaranteed by erther pubhc mstltutlons (States local
; authontles mternatronal bodles) or entmes of hrgh rankmg (e g Wthh have a 0% or 20%_-_'

.....

rssued by an undertakmg, the secuntles of: whlch have been admrtted to hstmg on a stock o | '

exchange or are dealt in on other regulated markets and mstruments 1ssued by entltles -
: subject to prudentlal supemsron T '

v'_Although Parhament suggested mcludlng the llst of quahty cntena in Art 1, thrs pomtf'-"' R

was finally added in Art. 19, where’ all cntena referrmg to transferable secuntles and‘_ '
) ~'other mstruments are lard down ' ' I o \

.v | o ',L ! Cnd el]t |]°Z '. .
o }»‘U_hcha'nge_d.' | B
o Amendmentn Za\' ':~

_. . Thrs change has been mtroduced at the request of Parhament to allow UCITS to hold"'- _ |
o banklng deposrts up toa certam lnmt (25% of assets) ;

‘_ Amendmentn -B.V
~' _Thls isa clarlﬁcatron of the text under whrch ﬁnanmal futures and opt1ons are stated to be .

o examples of ﬁnancral derlvatrve 1nstruments

3l

U I R Ot BECE L I LR
endm S

o s _A derogat1on to Artlcle /19(4) 1ntroduces the concept of "pure cash-funds" allowed to ;_. :

place all of thelr assets 1n banking dep051ts followmg a d1vers1ﬁcat1on rule -



'Un,cha,nged.

\ iment o° 12

The limit of investment of a management'or an investment company in shares of a single -
-issuer of 10% has been transformed into a "'presumption“ of significant 'mﬂuerice
Therefore, it is open to Member States to demonstrate that an upper limit does not imply
'.mgmﬁcant 1nﬂuence Member States also have the power tousea lower threshold '

s _ ° :
Unchanged.
é\_rn_emmi.rf_li

Article 26a dealing with Funds of UCITS is unchanged. -

Artlcle 26b is new and mtroduces the concept of master-feeder ﬁmds It is proposed that

Member States may authorize a Fund of UCITS (a "feeder fund") to invest exclusively in
‘units issued by one single UCITS (a "master fund"). The concept of feeder funds is new
in the European markets, but these funds have proved to be “very efficient i in the US
market R : '

An advantage- .of feeder funds compared with “normal” Funds of UCITS is that they can
beneﬁt from economies of scale. In the European context a series of md1v1dua.l feeder
_ funds based in a number of Member States could pool their assets under management in a
separate‘entity located in a single Member State.

‘Since assets are pooled into the master fuind, many feeder flrn'ds could thus participate in
~ a.larger portfolio, which could benefit from better conditions on the market, lower unit
expenses and greater diversification. The individual feeder funds deal with the marketing
-and distribution activities. This mechanism represents an efficient way of allowing cross-
bo_rder access by small investors to other European financial markets.



2)

| _- Unchanged’.“ o

'Unchanged.’ ‘

other proposal

~ . : : . . . -

The new paragraphs 5, 6 and 7 of Article 49 are mcluded as a- consequence of ‘

: 'amendments nos. 3-and 5. The purpose “of these paragraphs is to make the drvrslon of- ‘
- respons1b1ht1es clear in situations where the depositary is a credrt 1nst|tutron or an
- mvestment firm not establlshed in the Member State of the UCITS

néndme °'I'

. S

In its onglnal proposal the Comrmssmn had proposed bnngmg the provrsrons on

X professronal secrecy in llne with snmIar provisions in the Investment Services Directive
" and the Second Banklng Dxrectlve In the meantime a new proposal to strengthen those. :
provrsrons in the above two directives -has’ been’ made (proposal for'a Directive. to .

: j strengthen prudentlal superv1sory powers (post BCCI) and Artlcle 50 of the UCITS
e ~ Directive ought also to be brought in line with these-new provrsrons It has therefore been - ”
. '_ found most appropnate not least for the questron of tlmmg, to transfer Artlcle 50 to thls

r

" Articles2and 3 -

Unchanged. -



. AMENDED PROPOSAL FOR A EUROPEAN PARLIAMENT AND COUNCIL
DIRECTIVE AMENDING DIRECTIVE 85/611/EEC ON THE COORDINATION
 OF LAWS, REGULATIONS AND ADMINISTRATIVE PROVISIONS
RELATING TO UNDERTAKINGS FOR COLLECTIVE INVESTMENT IN
TRANSFERABLE SECURITIES (UCITS)

'Havmg regard to the lggly estabhshmg the Eurgpe@ ngmgr_ntx and in partlcular
Article 57(2) thereof,

_ Havir{g regard to the proposal from the Co;nmission,i
Having regard to the opinion of the Ecohbnﬁc and Social Commi'ttee 2

1. Whereas the scope of Counc1l Dlrectlve 85/611/EEC was conﬁned 1mt1ally ‘to -

| collective investment undertakmgs of the open-end type which promote the sale of

their units to the public in the Community and the sole object of which is investment |

in transferable securiﬁe_s; whereas it was envisaged. .in the 'pfeathble to

Directive 85/611/EEC- that undertakings falling outside its scope would be the
‘subject of coordination at a later stage; | |

2. Whereas money market funds, cash funds, mhds of UCITS and master-feeder funds,
| {.......] given their operational features and investment object ives, may be regarded

as very close to UCITS; whereas it is desirable to bring these funds within the scope

ef Directive 85/61 1/EEC since [......] this [......] _u facilitate the removal of the

restrictions on the free circulation of the units of these funds i in the [......] European
Mand such coordmatl_on is necessary to bring about a European capital market;

104 no. C 59-2.3.1993. p. 14, -

20Jno. C 249 - 13.9.1893, p. 15.



| Sa.

’

-Whereas the lnclusmn of money market funds is achreved by allowing UCITS to
mvest freely in money market lnsmments_vvhﬂs_p&mmgﬂc_g.m

. ‘necessary to give adequate protection to investors; whereas money . market .

mstruments cover those classes of transferable instruments which are normally

_dealt in on the money market, for example treasury and local authorlty bills, -
~ certificates of deposit, commercial - paper and bankers' acceptances whereas -

Member States should have the optlon of choosmg the hst of ehglble money

market mstruments on the basis of objectlve criteria to take account of the

existing structural dlfferences in the money markets of different countnes

_ Whereas to take market developments into a'ccount‘ it is desirable that the

investment object of UCITS is widened in order to perrmt ‘them [......] to invest in
bankmg deposus - ot o

Whereas only UCITS inyesting solely in units issued by other UCITS (fund of
UCITS) may be brought w1th1n the scope of Directive 85/611/EEC; whereas a .
Fund of UCITS may be 1dent1ﬁed on the bas1s of th_ number of UCITS in which .-

is important that a fund of UCITS énsures 1nvestors an adequate degree of
disclosure on the costs they incur; "




" 10.

11.

Whereas it is appropriate that, except for explicitly mentioned exemptions, the
rules laid down for the authorization, supervision, structure and activities of
UCITS and for the mformat10n to be publlshed should also apply to [......]_the -

d ught withi e cope 1v '

Whereas, for prudential reasons, UCITS should avoid assuming -an excessive
concentration of banking deposits to a single credit _institution;

Whereas many directives have been adopted in the financial field in recent years
whereas it -seems \therefore  advisable to bnng some Articles of
Directive 85/611/EEC more in line with existing provisions of .Community
legislation; '

Whereas Council Directive 89/646/EEC and Directive 93/22/EEC (Investment
Services Directive) provided the basis for the single licence to supply financial
services to credit institutions and investment firms respectively; whereas Member

States should not therefore restrict the freedom of UCITS to choose a depositary

established in another Member State and authonzed under the above Directives.

- Whereas it is desirable to make the depositary function aceessible to institutions

and firms of thlrd countfies; whereas it is essential to prOvide that the rules
applied to such firms may not be more favourable than those for branches of
institutions and firms from another Member State; '

Whereas Article 21 of Directive 85/6117EEC contains the rules under which.
UCITS are allowed to use derivative instruments; whereas it is necessary for the
protection of investors to provide for a harmonized framework by introducing a
maximum quantitative ceiling for the utilization of financial derivatives; whereas,
considering the new portfolio management techniques which have develdped in
recent years, it is desirable that UCITS may use, in compliance with the above
quaﬁtitative limit, financial futﬁ_res and optiens for the purpose of adjusting their
portfolio's composition on a temporary basis;



(3)

12.

13.

14.

15. -

HAVE ADOPTED THIS DIRECTIVE:

-Whereas the current limit of 5% concerning the possrbllxty for UCITS of

investing in other UCITS proved to be too stnngent in certam markets;

Whereas Article 25(1) of Directive 85/611/EEC envisaged a coordination of the

‘ concept of significant influence at a later stage; whereas, grven the result achieved -

in this ﬁeld in other Drrectlves it is desirable to define srgmﬁcant mﬂuence in

~.terms of a quantitative limit;

Whereas it is appropriate to favour the reductron of costs related to translatxon of

. documents in the cross-border marketing thhout impairing the degree of investor
" protection;’

Whereas technical adaptations to the rule$ laid down in this Direet_i_ve' may from
time to time be necessary to take new developments in the investment funds field

. into account; whereas it is desrrable to set a general criterion to deﬁne the’
technical nature of rnodlﬁcatlons, whereas it is important that these technical
" modifications should be adopted in eecordar_lce with the procedure established in .

Directive .../.../EEC, |



Article 1

In Directive 85/611/EEC as amended by Directive 88/220/EEC the followmg
amendments are made:

Amendment n°l
In Article 1, paragraph 2 shall be replaced by the following;
"2. For the purposes of this Directive

i. - subject to Article 2(1), "UCITS" shall be undertakings:

— the sole object of which is the collective investment in transferable securities

aggl_dqm_s_tmm_cmummgs of capltal raised ﬁ'om the pubhc and which
operate on the principle of nsk—spreadmg, or

— thesole object of which is the collective investment in units of other UCITS in -
accordance with Article 26a of capital raised from the public and which
operate on the prmmple of nsk-spreadmg, or

—_ bjec whig e collective e in_uni e single
I capital rai e public -tier cture defined
‘master-feeder fund is created in accordance with Article 26b, and

— the units of which are, at the request of holders; re-purchased or redeemed,
directly or indirectly, out of those undertakings' assets. Action taken by a
UCITS to ensure .that the stock exchange value of its units does not
_significantly vary from their net asset value shall be regarded as equivalent to
such re-purchase or redemption. )

10



" ji. "Transferable securities" shail mean

iil. "'Money market mstruments" whmh for the purposes of this Directive, shall be
regarded as transferable securltles shall mean those - classes of  transferable
_instruments normally dealt in on the money market wh1ch the Member States

consider to:

—  be liquid, and

_ haVe a value which can be accbrately determined at any time or at least with the "
frequency st1pu1ated in Article 34 excluding the techni s and instruments

cferr in rtlcle 21(1) and
4 Amendment n2 .
In Article 8, parzigraph 1 is replaeed by

O "1LA dep051tary must have an establlshment in the same Member State as : that of the

management, company
- Amendmentn®3

In Article 8 the following two paragraphs shall be added:

d inistrati ervices shall not be revent d om _exercising the fuﬁction f

depesim on xhe basns of thg freedom to p_rov1de services. To exermse this freedom, the

1.



— comply with the provisi

to erate in order t s its organisati

[he above-mentioned cooperation agreements must state that, in_case the responsible
authorities of the unit trust have not been able to resolve an irregular situation of the
depositary operating under the freedom to provide services, the home country authorities
of the depositary must take appropriate measures to resolve that situation,

5. Member States shall not apply to depositaries which are branches of institutions or
firms having their head office outside the Community, when éommencirig or carrying on
their services, provisions which result in more favourable treatment than that accorded to
depositaries which are branches of institutions or firms having their head office in the
Community.” o '

Amendment n°4
In Article 15, paragraph 1, is replaced by:

"1. A debositary must have an establishment in the same Member State as that of the
investment company." - |

12
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N . — e ' '!m' ent !105-

 In Article 15 the following two paragraphs shall be added:

5. Member States shall not apply to depositaries which are -branches of institutions or
firms having their head office outside the Community, when commencing or carrying on -
their services; provisions which result in more favourable treatment than that accorded to
' dep‘oéitéries which are branches of institutions or firms having their head office in.the
Community." ' | L '

13- -



(4]

ne t
In Article 19 the following shall be added to paragraph 1
"‘and/or

(¢)  money market instruments.

ce with_criteria defined

Amendment n°7

In Article 19, paragraph 2(b) after "10% of its assets in debt instruments" shall be added

" "other than money market instruments".

14



end n°8

. In Article 21 the following' paregraph shell be ad'dedé

"3 In thxs context UCITS may carry out transactlons m ﬁnanc1al denvatlve mstruments

’su_h_&s_ﬁn@g&l_ﬁml_mm provided that the ‘exposures relating to sg_(_:_h_ :
- -instruments are covered by [......] assets which may reasonably be expected to fulfil actual
or potential obligations which exist or may -arise as a result of the denvatxves
‘themselves.” '

P

In Article 22 the following paragraph_'shall be added:

- (@ 1 as e re: sly me jioned in its instru ents of i ration or fund rules and in its -

rospec tional iterature _the jtisa" d";

N Amendment n°10 )

In Artlcle 24 paragraph 1, "of the ﬁrst and second mdents of Article 1(2)" shall be
'replaced by "of the first and third indents of Artlcle 1(2)(1)“

15 -



A‘ mendment g°i 1

In Article 24, parégraph 2, "5%" skl be replaced by: "10%"
Amendment n°12

In Articie 25, paraéréph 1, shall be replaced by the. following:

“1. An investment company or a management company .avlcting in connection with all of

the unit trusts which it manages and which falls within the scope of this Directive may :
not acquire any shares carrying voting rights which directly or indirectly make it pgsgiblg

to exercise a significant influence over the management of the jssuing body.

An investment company's or a management company's holding of 10% or more of the

ti ishts defined i icle 7 of Directive §8/6 titute a presumpti
of significant influence. In the case of management companies, the calculation of voting
ights shal e account of ights held by a manage tc itse d by all the

- unit it e

. Member States may set a percentage lower than that referred to in_the preceding
subparagraph. : : ' : '

Member States may allow investment. companies and management companies to

de that the threshold may be exceeded withou ituting _exercise a
ionificant i enc
Amendment n°13

In Article. 25, para_graph 2, third indent, "of the first and ‘secondv indents of Article 1(2)"
shall be replaced by: "of the first and third indents of Article 1(2)(i)".

Amendment n°14

After Article 26 the fbllowing new Articles 26a_and 26b shall be added:

16



"Article 26a :

, 'Notw1thstand1ng Artlcle 24(2) Artlcle 24(3) first subparagraph and Artrcle 25(2) thrrd.
~ indent a UCITS (hereinafter referred to as a "Fund of UCITS") may invest its assets in

;. units issued by other UCITS provrded that the followmg condltlons are met::

W

@

a Fund of UCITS must invest. 1ts assets exclusxvely in umts 1ssued by ‘UCITS'

.subject to the provrsxons of ttus Dlrectlve It may ‘hold bamg_mg_dggqs!g_@_d

but must not mvest in -

- transferable secuntles orin umts 1ssucd by other Funds of UCITS

e

a Fund of UCITS must not mvest more “than 20% of 1ts assets ina smgle UCITS‘;

whrch meets the crltena set out in (a)

. a F;undio,f UCITS must desc':ribe in its instruments of .i'ncorporation‘_Or fund rules

and. in’ its prospectus and any 'jjromotional"literatme the. characteristics of the g

- UCITS in the units of which it is authorlzed to invest. The prospectus must -
~ clearly describe the nature of fees charges, taxes commissions. and other costs

which dtrectly or mdxrectly are expected to be bome- by the Fund of UCITS' unit-
holders '

A ;rt_ icle iﬁb _

S



(c)

@

1

- an accurate description of the contractual relationship provided for in (b)

d of its content;
~ all ation about its ¢ d ement fees, t e '
charges and fees and the system of taxation applied to both funds:

a description of the rights of the investor towards the master fund provided

in case the feeder fund and the master fund are situated in different Member

States, the competent authorities concerned are informed of the structure and -

18

all the rights which the investor in the feeder possesses in relation to the

master fund and its depositary, which may be invoked either directly or.

the main characteristics of the master fund's investment policy:

- the rules which govern the possible modification of the invest lic
of the master fund; o '

-



" . "_(é) ,

'In Artlcle 44 paragraph 2 shall be replaced by the followmg

- "2 Nothmg in paragraph 1 shall prevent UCITS with head ofﬁces m other Member -
' 'States from advertising their units through all avallable means of communication in the .
"host Member State subject to any rules govemmg the form and the content of such .

: advertlsmg adopted in. the interest of the general good "

ed_e °

In Artlcle 47, the followmg wordé "m at: least one of that other" Member State s ofﬁcral

languages is replaced by : "in a language. Wthh is easrly understandable for the - |
: 1nvestors concemed m that other Member State". " R

"Amen e tn°v6'a 4

" In Article 49 new paragraphs 'shall be added -

19



7 Each Member State shall designate the competent authorities responsible for
' intervenitig, at the reqaesf of the competent authority responsible for the
'supervision of UCITS, in order to ensure that the depositary -supplies the
mformatwn referred to or in order to prohibit the free dzsposal of the UCITS'
assets in accordance wuh paragraph 5.

'The Commission shall send Member States the list of authorities designated
under the first subparagraph "

After Artlcle 53 the followmg new Artlcle 53a is added:
"Artlcle 53a

L _The technical modiﬁcatior_xs. to be madc to this Directive in the follbwing areas shall be
adopted in accordance with the procedure laid down in Directive .././EEC (Securities
Committee): B '
— clarification of the definitions in order to ensure umform apphcatlon of this

Dxrectlve throughout the Commumty,

~—- ~,adaptation of the ceilings referred to in‘Article 19(2) and (3),21(3); 22, 24(2), 25
~ and 36(2) where such adaptations will not lead to more strict requirements for the
- UCITS in order to take account of developments on financial markets;

— alignment of tei'minology on and the framing of definitions in accordance with
~ subsequent acts on firms and related matters".
Article 2
1. Member States shall bring into force the léw;,, regulations and - administrative.

provisions necessary to comply with this Direqtive by 1 July 1996 at the latest.

When Member States‘addpt the measures referred to in the first subparagraph, i:hey shall

_contain a reference to this Directive or shall be accompanied by such reference on the

occasion of their official publibation. THe methods of making such a reference shall be
laid down by the Member States. _ ‘

20



.2 Member States shall commumcate to the Comm1ss10n the text of prowsxons of natlonal
- law whlch they adopt in the ﬁeld govemed by tlus Directive. -~

Artncle 3

' This Directive is addrés_sed to the‘Member' _Stat_es;

L
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