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I.

Introduction
(a) The action programmes of the Ruropean Commnity on the enviromment of

(b)

- 1973,1 1077,2 1083% and 1987¢ have illustrated the important role
that public information should play in the campaign to safeguard and
improve the quality of the enviromment. In particular, in the fourth
action programme the Commission drew attention once more to the need
to rexder the whole process of regulation ard application of existing
rules in thig area more transparent, especially as far as public
information is concerned. It also stressed that particular attention
should be paid to situations where access to information guarantees

‘better protection of the individual or the envirdrment,. eithar by

better application of the regulations or by other means. The
Commission also declared that it should be pogsible to devise ways of
improving public access to the information held by envirommenmtal
authorities, while at the same time giving protection to information
which can legitimately be regarded as confidential. The Commission
amounoed in particular that it would study the need for, ard
de&_ra.bility of, a Commmnity “Freedom of Envirommental Information
Act" anxd would make appropriate proposals. L

The Commission’s viewpoint is shared by the other Community
Institutions. The Resolution of the Council of the European
Comminities and of the representatives of the Governments of the
Menber States, meeting within the Council, of 18 October 1987 on the
contimation and implementation of a European Community policy and
action programme on the enviromment (1987-1902)5 states that
Community action should concentrate on certaln priority areas, whille
complying with the respective responsibilities of the Community and
the Member States, and calls in this context for a greater effort to
improve access to information on the enviromment. In addition, the
Furopean Parliament asked the Cammission in its opinion on the fourth
action programme delivered on 14 May 1887 to implement a series of
measures in the field of informstion designed in particular to give
each :Lnd.i.vidual the possibility of aocess to information on the
enviromment .6

To ensure that the objectives set out in the fourth action programme
are achieved the first need is to improve the possibilities open to
individuals of gaining access to data on the envirorment held by the
public authorities. These authorities hold complete and highly
accurate information on the state of the enviromment arxxi the real or
potential sources of pollution on account of the fact that
environmental protection nmeasures are put into practioe by axd large,

at national, regional or local level.

However, free access to information on the environment must not only
be imposed on the public authorities of the Member States but also on
the Commnity institutions and the Commission in particular. The
reasons for the need to broaden the possibilities of access to ‘
information held by national, regiomal or local adm:lm.stra.tions e,pply -
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equally to Cammunity institutions, especlally given the extent of the
powers conferred on the European Community in envirommental matters.
For this reason this proposal will be followed by other initiatives
designed to introduce the same transparency within the Community -
institutions as proposed for the national authorities in the Member

States.

By the same token, theimportanoetobea.ttachedtoactive pub]d.city
mist not be neglected, i.e. publication as a matter of routine by
public authorities and institutions of data relating to the state of
the enviromment as part of an overall strategy aimed at ensuring the
transparency of envirommental measures taken by the public authorities

and at increasing public awareness.

Comparison of the legislation in force in the Member States has
revealed that the arrangements for free access to information held by
the authorities on the enviromment are not entirely satisfactory
everywhere in the Commnity. The most significant arrangements in the
Member States on access to information on the enviromment are summed
up in the Amnex.

In addition, active information, often in the form of publication of
reports on the state of the enviromment, plays an important part in
every Member State’s envirommental protection programme, though the
rules vary.
legal basis of the proposal
Completely free ms to information held by the authorities on the
enviroment would make citizens feel more direotly responsible for
protecting their envirormment and tighten controls on activities which
could cause pollution. This would make an effective contributicn
towards attaining the objectives of action the Community relating
to the enviromment set out in Article 130r(1) of the EBC Treaty,

notahly by means of more effective actlion to prevent envirommental
damage, one of the principles on which thls action must be based.

One other consideration provides further evidence of the advantages of
greater access to information on the emviromment held by the
authorities. The mumerous disparities between the national laws on
this subject create often insurmountable obstacles to access to
Information on transfromtier pollution. They can also create unequa.l
coxlitions of competition. -

Commnity action is the only way to end all these obetacles.
Consequently, there is a olear need for the Community to take aotion
besed on the principle set out in Article 130r(4) of the EEC Treaty.

Inthelig‘htoftheforegoingtmspro;oosalisbasedonArticlelw
oftheEEC'I'rea.w
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(a)

Theobjectiveofthispmoposalistodefineaoomsistentseriwof

'prinoiples a.L'Low:Lng the: pubiLio g‘rea.ter access. to’ information held by
the autho ;ﬂes on. the: environment (passive. mfoma.tion) and paving

Y- :merovements in antomatic dd.ssemimtion of these data by
the" authorities (active information). Cohseq tly, it covers the two

‘ \mdn sid% of goverrment infomation policy
®)

Articlelisabasiopmvisionlaying‘downthetwooomplenentary
objectives .of this proposal: to guarantee freedam of aocess to
mfomationontheenvirozmenta:dtoensurewidespmeaddissenﬂmtion
of this :Lnformtion by the respeotive aut.horities

Artiole 2 outlines the soope ‘of ‘the right of acoess to information and

B def:Lnes the conoept of . "infoxmtion on the euvirmmmt"

It then def:i.nes the oonoept of “"information held by the public
authorities" and defines which authorities are obliged to make the
information they hold on the environment aoows:l.ble to the public.

Article 3 defines the holders of the right of acoess. to :Lnfomva.tion
basedontheneednottolmita.ooesstojnformationonlytothose
with a personal or direct interest.

Articles 4, 5, 6a1ﬂ7coverthevariouspmooeduralaspectsassooia.ted
with the right of access to information.

Articleatakesaoommtofthefaotthattherightofaoeessto
information is not unlimited. It sets out several exceptions to the
right of acoess, all of them intended to protect public interests.

Article © provides for the regular publication of national reports on
thestateoftheenviromnentandg‘ivesabmoadoutlineoftheaspeots

to be covered.



Having regard to the Treaty establishing the European Economic Community,
and in particular Article 130s thereof,

Having regard to the proposal from the Commission,l
Having regard to the opinion of the European Parliament,<
Having regard to the opinion of the Economic and Social Committee,d

Considering the principles and objectives defined by the action programmes
of the European Commmnities on the enviromment of 1973,4 19775 anxd

1083,6 and more particularly the action programme of 1987,7 which
underlines the "need to render the whole process of regulation and
application of exdisting rules more transparent, particularly as far as
public information in concerned” and calls for devising " ways of improving
public access to information held by envirommental authorities".

Whereas the Council of the EFuropean Comrmnitles and the representatives of
the Govermments of the Member States, meeting within the Council, declared
in their Resolution of 19 October 1987 on the contimuation and
implementation of a Eurgpean Community policy and action programme on the
enviromment (1987-1992)8 that it was important, in compliance with the
respective responsibilities of the Community and the Member States, to
concentrate Commnity action on certain priority areas, including better
access to information on the enviromment;

¥hereas the European Parliament also stressed, in its opinion on the
fourth action programme of the European Communities on the environment,9
the need to enable each individual to gain access to information on the -
enviromment by way of specific Community action;

Vhereas the public authorities hold a large quantity of data on the
enviromment, ccllected or prepared in the exerclse of thelr legal powers;

1

2

3

4 OJ No C 112, 20.12.1973.

5 OJ No C 139, 13.6.197%.

6 OJ No C 46, 17.2.1983.

7 OJ No C 70, 18.3.1987. :
8 OJ No C 289, 20.10.1987

9 OJ No C 188, 15.6.1987
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Whereas free access to data on the enviromnment held by the public
authorities would help to increase public participation in the procedures
to control pollution and prevent damage to the enviromment; whereas,
accordingly, it could make an effective contribution to achieving the
objectives of Community action on the enviromment, in line with

Article 130r(2) of the EEC Treaty;

Whereas isolated action by the Member States camnot adequately guarantee
the elimination of obstacles to access to data on the environment held by
the public authorities, particularly in the case of cross-frontier
pollution; whereas, consequently, Community action seems necessary in
aooordanoe with Article 130r(4) of the EEC Treaty.

Whereasthemmmousdjsparitiesbetweenthelawsmforoemthenanber
States concerning access to data on the envirorment held by the public
authorities can create unequal conditions of competition;

WhereastheobligationsmposedbythisDireotiveshmﬂdplaoenonew
administrative or financial burdens onmsinesses,

¥hereas the priority objective of Community action should be to guarantee,
throughout the Community, free access to data held by the c
authorities concerning the state of the enviromment, polluting activities
or activities likely to damage the enviromment and protection of remedial
measures taken or envisaged;

¥hereas not ‘only the data contained in written documents but also the data
incorporated in date-processing bases and visual recordings held by the
public authorities must be accessible to the public;

. Whereas free access must be ensured even with regard to data supplied to
the government by other persons where the government could legitimately
demand transmission of that information or obtain it itself; whereas it
mst not be limited solely to persons who can prove a legltimate interest
in the case;

¥hereas a provision recognizing the right of aocess of every natural or
‘legal person to information on the emnvironment held by the public
authorities would eliminate any discrimination on the grounds of the
nationality or place of residence of natural persons or of the articles of
assoclation of place of business of legal persons and thus guarantee
elimination of the obstacles to the freedom of access to information on the
enviromment in the case of cross-frontier pollution;
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Whereas decisions refusing the supply or consultation of data on the
enviromment held by the public authorities must be justified and notified
in writing; whereas the applicant must always have the possibility of
appealing against such decisions;

¥hereas the protection of the essential interests of the Member States,
companies ard private individuals requires the establishment of a nmumber of
exceptions to the right of acocess to information on the enviromment held by
the public authorities; ,

Vhereas active publicity should play an important role as part of an
overall strategy to disseminate information on the enviromment; whereas,
.consequently, it seems necessary to make the publication of national .
reports on the state of the enviromment obligatory, to lay down the minimum
frequency of publication of these reports and to harmonize the hroad
outline of their content,

- HAS ADOPTED THIS DIRECTIVE: '

EATE
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Freedom of access to information on the enviromnent held by the public
authorities and its d.issenﬂmtion shall -be-ensured throughout the Conrunity
in aooordanoe with t‘ne provisions of th:l.s Directive :

(q_) I_nforma.tion rela.ti.ng to the euv:l.roment" 'm'ea.ns all data, of a factual

“or- lega.l na.ture

- the state of\ waterr a.ir 5 soil founa, flora end natural sites and any

eha.nges thenrein

- .pu.blio or - prlva.te projeots a.nd aotivibies likely to damuge the

. enviromment, or exﬂmwgerhunanhealtha.rdplant or animal specles, in
‘part1cuLar as regards emission, discharge or release of substances, living
. organisms or energy into water, the. alr or soll and the mamfacture

ad use of dangerous products or substano%

- measurestoprmve protectaninnprorvethequa.utyofwa.ter a.Lr
soil, fauna, flora and natural sites plus measures designed to prevent

damgea:ndrepad.ranydanagecaused

(b) "Information held by the public anthoriti&i" means all e:d.sting data
collected or prepared by the bodles referred to in paragraph (o) which
are contained:

- in vritten doouments, such as reports, studiés, opinions and
- decisions, with the exception of unfi_nished documents;

= mdata—prooessi_ngm and
- . in visual recordings.
This also includes uifomuuohsuppued. by other psople when the body

receiving the information had the right to obtain it itself or to demand
tra.nsmission of that information in exercisj_ng its legal powers.

(c)"pubuc authorities" means State administrations and any public body
or State—superv:lsed body with powm‘s a.t national, reg:l.onal or local
level
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Bodies exercising judicial powers or legislative bodies are not
included in the definition in the preceding paragraph.

Article §

The right of aocess to information on the emviromment held by the public
authorities shall be guaranteed to any natural or legal person without
their having to display an interest.

Article 4

Access to information contained in the written documents referred to
at the first indemt of Article 2(b) shall be, by written request and
at the option of the applicant, either by consultation free-of-charge
on the spot or by the issue of coples, in which case the applicant
shall be charged the actual cost of reproduction.

The information contained in data-processing bases and visual
recordings in the possession of the authorities shall also be
obtainable in written form under the conditions set out in the

preceding paragraph. |

aArticle 6 '
Any request for information on the enviromment held by the public -
authorities shall indicate as accurately as possible the purpose of

t‘nerequest

'Iheauthoritiesshalltakeanymeasuesneededtoidentiﬁa:ﬂmke
avallable to the applicant the documents containing the information in

question.
-m.’x.gle_ﬁ
. Anyreﬂsaltosupplyinfomtionontheenvironmentheldhythe :
- public authorities shall be explalned in a reascned decision which
shﬂlbemtiiiedinwritingtotheappnoant :

 Failure to give notification withinaperiodofmemonths‘nallammmt
to refusal.

Article 7

'Withinthesoopeofth:lsmreotivetheJustifioatimofa.nexpr&sortacit

‘decision to refuse information by the authorities eball be subject to-
admmstrativeandlegalocmtrolbythemansavauabletoeachmtioml
'1egalsysten A
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. 1.. The right of -access to :lnfoma.tion gua.ranteed by this Directive may be
..+ restricted where :Lt would. a.ffeot }

R - _,sem'ecy of govm-mnent ooeed.ings,“,

- the secrecy of international negotia.tio:ns

~ the secrecy of national defence;

_State security or public security; ;

T the seo:recy of, prooedures; brought before the courts;
© " privacyand, in pa.rticular oo‘mp]ia.noe wij:h national provisions
T 40" protect the oonfidentiality of personal.data held in
admi.rﬂstra.tive arcbives and files. A

bl
i
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- X The documents held by public authorities shall be supplied in part

S o mwrlereitispossibletoeum:atefromtheoopytobesuppliedtome
: “‘applicant items which, if disseminated, would affect the interests

- refmed to 1n the preoeding pa.ra,gra.ph

3. Reasons involving privacy or trade and :Lndus’cria.l _secrecy relating to
facts which are personal to the applicant may not be held against him.

5 ST SR

i

4.  The publ:LQ authorities. ma.y refuse any m.nifestlyunreasomble request.

1. Atleasteverythreeyea.rsfromlJanuarleonnwazdsMember States
shall publish and disseminate a report on the state of the environment
containing a general analysis of the national situation, the state of
water, air, soil, flora, fauna and natural sites and a description of
theprinoipa.lmeasur%takenorplmmedtopmeserve protect and
improve the quality of the enviromment and to repair any damage
caused. ‘ :

Bt ol iL‘,.wgg%stzamwmmsg

et oge ALY 2

2. The natiomal reports on the state of the enviromment shall be
transmitted to the Commission as soon as they are, published.

1. Menber States shall bring into force the laws, reg‘tﬂationsani
administrative provisions necessary to comply with this Directive by
... at the latest. They shall forthwith inform the Commission
thereof .

) ‘;‘s,

S g e RN
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2. Member States shall commnicate to the coumnissio.n;‘"the main provisions
of national hwwhichtheyadoptinthefieldgovemedbythis
D:Lreotive _

; This Directive is addressed to the Member States.

10



BELGIUM

No general legislation on access to
information.
Access to information in the course of

certain licensing procedures.

FEDERAL REPUELIC OF GERMANY
No general legislation.

The Law of 25 May 1976 on
administrative procedures entitles all
parties to a procedure to consult the
relevant documents.

Specific licensing procedures.

Other specific legislation has set up
emission and discharge registers which
are open to members of the public with
an interest in the case.

SPAIN

Article 105 of the Constitution (not
vet fully implemented).

The 1958 law on administrative
procedures allows only persons
directly concerned to consult official
files.

Access to information in the course of
ocertain licensing procedures.

IRELAND
No general legislation.

Specific legislation such as the 1976
VWater Pollution Control Act provides
for the establishment of certain

public registers.

Law of 19 December 1985 on the ‘
right of access to govermment X
documents. {

GREECE

Article 10(3) of the
Constitution.

law 1509/1966 on relations
between the State and citizens
guarantees free public access to

~ govermment documents.

FRANCE

Law 78/763 of 17 July 1987
allows all members of the public
acoess to information held by -
the authorities.

This law has set up a ocommission
on access to official documents
to safeguard freedom of access.

ITALY

No general legislation.

Law 349/1088 of 8 July 1888
stipulates that all citizens are
entitled to acoess to
information on the state of the
enviromment.
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LUXEMBOURG -
A direct personal interest in thé case
is required before access is allowed

-to_information held by the authorities

(Reg\ﬂa.tion of 8 June 1977 on

_govmm\ent procedure) .

Public enqu:l_ries are included in
various licensing- prooedures

Article 268(1) of the Constitution
restricts access solely to persons
whose Interests are affected.

In addition to the chamnels of aoccess
open in the course of llcensing
procedures, public participation is
one of the principles enshrined in the
basic Law of 7 Aprll 1987 on the
environment.

Law of 9 November 1978 on
administrative trsnsyarency, as
amended by the Law of

18 December 1981.

UNITED KINGDOM
No gméi legislation.

Alongside public enquiries in
the course of 11

procedures, the 1974 Control of
Pollution Act and other specific
legislation provides for the
establishment of public

registers.

In addition to the above-mentioned gemeral Laws on aocess to information,
other provisions in Demmark, France, Italy, Greece and the Netherlands
provide for public participation and informatiom, particula.rly in the

course of licensing procedures.
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