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EXPLANATORY MEMORANDUM

L MOTIVATION FOR THE PROP()S/\L' IN TERMS OF S.UBSIDIARITY :

: What are the objectlves of the action envnsaged in relatlon to the obligations of the -

Community?

T At the European Council held in Edinburgh on 11-12 December 1992, the Heads of State .
‘and Government took note of the intention of the Commission to rationalize certain
‘Directives, the provisions of which may be unnecessarily detailed, and which, in

" accordance with the new approach could be replaced by Directives limited. to the

““essential requirements necessary to ensure the free movement of goods within the

" Community (Part A, Annex 2 point 2 of the Presidency conclusmns) One of the

Directives mentioned was Directive 80/777/EEC on the approximation of the laws of the
Member States relating to the exploitation and marketing of natural mineral waters'"”. The
present proposal is 1ntended to fulfil the undertakings glven by the Commlss1on in this

: respect

" Does the action envisaged result from an exclusive Community competence or a

competence which is shared between the Contmunity and the Member States?

~ The action envisaged results from an exclusive Community competence.:

What is.the Community dimension of the problem? ]

-A‘dopted-in 1980, Directive 80/777/EEC has harmonized the laws of the Member States

relating to the exploitation and marketing of natural mineral waters. The adoption of the
Directive represented a major step forward, taking ifnto account the substantial. differences

~ in the provisions previously existing in the Member States. The Directive is based on the
principle of mutual recognition. It ensures the free circulation of natural mineral waters, -

ensures a high level of protection of the consumer, and also provides the European
consumer with the possibility of a wide choice of different natural mineral waters.

Since the adoption of the Directive, the annual consumption of natural mineral waters in .

. the Community has expanded dramatically and steadily from 8 000 million litres in 1980
“to approx1mately 22 000 million litres today Informatlon about the production of natural

mmeral waters is summansed in Annex 1.

There are more than one thousand dlfferent natural mineral waters recog,msed in the
Community. This recognition, which is carried out by the competent authorities of the "~
Member States, is a prerequisite to their marketing. In order to ensure transparency, the

Commission publishes in the Official Journal of the European Communifies lists of the

_ recognitions of natural mineral waters granted by Member States The ref'erences to the

relevant Official Journals are set out in Annex II

a’
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From the industrial point of view, the exploitation of natural mineral water is clearly in
expansion, ‘and there are -also “substantial exports of European natural mineral waters,
notably to North America and the Middle East.

Dnrectwe 80/777/EEC relates to one food commodlty natural mineral waters, and in the

" conclusions of the Edinburgh Summit, this directive was grouped together with the so-

called "vertical directives", éstablishing quality and compositional standards for fruit
" juices, marmalades, honey, coffee extracts, etc. However, Directive 80/777/EEC can be
~ clearly distinguished from this group of directives because to a very large extent it is

already limited to the "essentlal requnrements" which should be the subject of Community
leglslatlon :

“The Directive establishes a pre-marketing approval for these waters. Through the
application of the concept of mutual recognition, the recognition of a natural mineral
water by one Member State provides access to. the entire Community market. The
Directive defines the public health criteria for the granting of recognition, in particular
- in respect of the definition of the source and strict requirements for the absence of
- chemical or microbiological contamination. It also lays down certain specific provisions
* concerning labelling, notably in order to avoid misleading the consumer in respect of the
therapeutic properties of these waters and to avoid confusion with other types of bottled
waters

The principles that inspired Directive 80/777/EEC during its preparation - were later
explicitly formulated in the communications from the Commission on the free movement
- of foodstuffs (Completion of the Internal Market: Community legislation on Foodstuffs,
COM(85) 603 final, Communication on the free movement of foodstuffs w1thm the
Community (COM(89) 256 final)).

Following extensive consultations, it became apparent that producers of natural mineral
waters ‘were strongly against any fundamental changes in the basic principles underlying
“the Directive. Indeed, the Directive is perceived by industry as a valuable instrument in
‘promoting the image of natural mineral waters, contributing to the rapid expansion in

sales mentioned above. Consultation with the social partners, (industry, consumers,
retailers, workers and farmers) produced similar results.

In addition, the Commission has undertaken extensive consultations with experts from
the Member States, which have also shown that there is little support for fundamental
‘changes to the Directive.

. The Commission has therefore concluded that its proposal to rationalize
Directive 80/777/EEC should be limited in scope, and should consist of:

- the updating of certain detailed provisions in the light of scientific and technical
progfess in the 14 years since the Directive was first adopted;

- bringing certain provisions of the Directive into line the general provisions of
Commumty food law
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What.is the most efficac:ous solutlon in comparison with the means avallable to the

: Commumty and those of the Member States?

. The ‘Commission consrders that the expenence acqu1red ‘since the adoptlon of

Directive 80/777/EEC has shown that it is an efficacious means of ensurmg the
realisation of the internal market for natural mineral waters in a manner which has
allowed productlon and sales to expand considerably. Radical changes to the existing '
Community provisions, or theii abolition, would create uncertainty which would be
harmful to the long-term interests of producers-and consumers. On the other hand, the
Commission recognisés that there are limits to the extent of harmomzatron which is
necessary to achleve the internal market. .
During the process ot the elaboratlon of the proposal conSIderatron was grven to the

further ‘harmonization of the national rules concerning the types of therapeutic claims

'which may be made on the labelling of natural mineral :waters in accordance with

Article 9 of the Directive. However, in view of the limited practical importance of this
question, and the very different approaches adopted by the Member States, the
Commission_has concluded that it would not be appropriate. to bnng forward further ,

.proposals on this point.

. .The Commission was also mv1ted by certain Member States and other mterested parties’
“to consider extendmg s the scope of the Directive to cover bottled waters other than natural

mineral waters, in particular those products which are marketed under the names "eaux

de source", "quellewasser”, "agua de manantial", or "spring waters". So far as the-
~ -composition and health characteristics of such waters are.concerned, all bottled waters

other than natural mineral waters are covered by. Directive 80/778/EEC relating to the -
quality of water intended for human consumption®®. Although some Member States have
specific legislation on such waters, the rules differ somewhat from one Memiber State to

~another. The establishment of definitions at Community level could give rise-to confusion
_~and block further developments in this area.. The Commission has therefore decided not
v ',to propose mcludmg such waters within the scope of Dlrectlve 80/777/EEC.

What is the concrete added “value | provnded by the actlon envnsaged by' the
Community and what would be the cost of inaction? 2 ,

- The Commission proposals will permit the up-dating of Community legislation in respect

of natural mineral waters. The failure to update Community legislation in the light of

: sc1ent1ﬁc and technologlcal developments would- constltute a bamer to innovation.

What methods of action are available to"the Community? - ,.

~ The amendment of Di-rective_ 80/777/EEC by a further Council directive is required.

)

OJ No L 229, 30.8.1980, p. 11| -~ o



T Are uniform rules necessary, or would a dlrectlve settmg out general. prmuples and
leaving the implementation to Member States be sufficient? -

As noted above, the Commission‘s proposal is based on the application of the "new-
approach” through the establishmént of essential requirements to ensure the safety of
natural mineral waters. For other aspects, the Directive and the "proposal for its-
amendment set out general pnncxples leavmg, the- 1mplementat10n to Member States

2. SPECIFIC REMARKS

The Commission's proposals for détailed changes to the Directive are summarized below.

1. The compesition of natural mineral waters

Natural mineral waters are exempted from the provisions of Directive 80/778/EEC on
drinking water for human consumption. Therefore, the limits for the presence of various
parameters regarding the composition of drinking water established by
Directive 80/778/EEC do not apply to natural mineral waters. In practice, only a limited
number of mineral waters exceed the parameters laid down by Directive 80/778/EEC, but
in these cases it is precisely the higher levels of certain chemicals which give the waters
the properties which are sought after by. consumers. In these circumstances, the
- Commission does not consider that it would be justified to prohibit the marketing of all
natural mineral waters which exceed the parameters laid down by Directive 80/778/EEC.

On the other hand, it is necessary to ensure that the natural mineral waters concerned do
not present a risk to public health. The Commission has requested the
Scientific Committee for Food to study the question of the acceptability from the public
health point of view of the presence of certain mineral constituents of national mineral
waters, ‘and the Committee is-actively considering this question. In order to give. effect
to the recommendations of the Committee, the Commission is proposing that it should
be possible to establish agreed’ Community-wide limits for the levels of certain
constituents in natural mineral waters, using a Committee procedure. In-addition, the
Commission is proposing that, where necessary, analytical methods should be adopted
by the same procedure to verify the absence of chemical or mlcroblolog,u,al
contammanon of mineral waters.

: 2.» Treatnien’t of natural mineral waters with ozone .

Artlcle 4(1) of Directive 80/777/EEC currently permlts the separation of certain unstable’
_elements by filtration or decanting, possibly preceded by oxygenation. One Member State
has interpreted this provision as also permitting the use of ozone enriched air treatments
in order to separate certain elements from the water. The other Member States consider
that the current text of the Directive does not permit such treatments, because they are
not compatible with the natural status of the mineral water. The Commission is proposing
that the Directive should be amended to indicate that ozone treatments are permitted,
under strictly defined conditions as regards possible health effects to be laid down by a
Commitee procedure followmg consultation of the Scientific Committee for Food,
provided that the treatment is specifically controlled by the competent authorities. -



Labelling of natural mineral waters

Currently there is no  oblig gation to mclude a statement of the analytlcal composition of
natural mineral waters on the Idbelhng, although most producers do in fact provude this
information. In the interests of consumer information, the Commission is- ploposmé to
make the inclusion of such a statement obligatory. In addition, the proposal env:sages that
specific prov1s:ons may be laid down, using a. Committee procedure, to ensure that the
consumer is informed of the presence of unusually high levels of certain constituents in
" natural mmeral waters.". . -

Natural mineral w_aters imported_frorh third countries

" Natural mineral waters extracted in third countries may be imported into the Community
_provided that they have been recognised by the competent authority of one of the
Member . States. In accordance with the current provisions of the Directive, this
*_recognition must be renewed every two years. Experience suggests that this requlrement
is unnecessarily bureaucratic, and the Commission i is therefore proposmg that renewal
should be requ1red only once every ten years. ,

General provisions }
In order-to align the Directive with other Community food legislation, thé Commission

is proposing to include in the Directive a specific obligation to consult the Scientific

Committee for Food before the adoption of measures which may have an effect on public -
health. A further amendment would introduce a safeguard clause procedure into the

Directive in order to provide a basis for rapid decisions at Community ]evel should

serious problems of the contamination of natural mineral waters arlse

Finally, in the light of the developments in the case law of the Court of Justice, it now
appears that the provisions of the Directive constitute a sufficient basis for the free -
movement of natural mineral waters within the Commumty The Commission is therefore
proposing that the free circulation clause contained in Article 10(1) of the Directive
should be made of general application. Therefore the possibilify allowed Member States
to block imports of natural mineral waters from other Member States i in appllcatlon of

. non- harmomzed prov1s10ns should be repealed. . -

Lo .



Annex 1

NATURAL MINERAL WATERS IN THE EUROPEAN UNION

Production and consumption in 1980 and 1992 *

Production Mio. l.

Consumption, l.per capita

19;80 1992 - 1980 ' i992
Belgium. 700 105
Denmark H na. n.a. — " na.
Greece ” n.a n.a na n.a.
Spain ” 785 1825 ll 213 44
France H 7980 |- 3300 H - 295 80
Germany ” 2355 6315 “ 39.2 932 [t
Ireland “ n.a. A 20 “ n.a 6
Traly ” 510 6500 ” 75 116
HLuxembourg H na | na. n.a n.a
Netherlands “ na | 66 “ n.a. 15
Portugal “ |'53 ' 286 H 153 29
United Kingdom na. = 370 n.a. 10
- LTT:TJ ] 36 53

G

‘na

~

for 1981.

8210 2]382j]L

not including the new Lander

not available.

Source: Annual Reports of GlgEM-UN'ESEM, for 1982 and 1993,




Annen; I

References to the pub'lica-ti_on in the Official Journal of the European Communities
of the lists of natural mineral waters recognized by the Member States

©(29.6.1994)
 Member State | ~ ‘-Refer\ence in the Official Journal -
Bagom 1993 C224 19.08.1993
Denmark 193 C224  19.08.1993
Germany . | 199  C64  0203.1994 _
| o 1993 C224 - 19.08.1993 -~
Greece | 1994 C6d  02.03.19%
.- : 41993 . €224 '19.081993
Spain — 1994 Ci76 . 29.06.1994
France - T 1994 CI76 ~ 29.06.1994
, | 1994 . Co4 02.03.1994.
1993 . C224  19.08.1993 -
Treland . | . 1993 C224  19.08.1993
aly | 1992 _ COI8 24011993
R 1990 /€307 07.12.1990-
1990 = CI8 - 27071990 - -
Luxembourg 1 1993 C224  19.08.1993
Netherlands — 1994 Céd 0303199
. 1993 C224 . 19.08.1993 .
Porugal | . 1993 C261 25001993
United Kingdom 1994  Ci76 ~ 29.06.1994
s 1994~ C64 02031994
1993 €224 _ - 19:08.1993
'8 -~



Proposal for a
EUROPEAN PARLIAMENT AND COUNCIL DIRECTIVE

amending Council Directive '80/777/EEC on the approximation of the laws
of the Member States relating to the exploitation and '
marketing of natural mineral waters

THE EUROPEAN PARLIAMENT AND THE COU.NC.IL ‘OF THE EUROPEAN UNION,

Having regard to the Treaty establrshmg the European Commumty, and in particular.
-Article 100a thereof,

-Having regard 'tovthe proposal from the Commission™,

Having reuard 1o the opinion of the Economlc and Social Committee®,

Whereas Council Directive 80/777/EEC® has harmomzed the laws of the Member States
relating to the explortatron and marketing of natural mineral waters;

Whereas the primary purpose's of any rules on natural mineral waters should be to protect
the health of consumers, to. prevent consumers from being misled and to ensure fair
tradmg, ' »

Whereas it is desirable to amend Directive 80/777/EEC to take account of technical and
scientific progress since 1980; whereas it is also desirable to rationalise the prowsxons of
that drrectrve with other provisions of Community food law,

Whereas it is necessary to extend the period of recognition for natural mineral waters
originating from non-member countries in order to simplify the administrative procedures;

 Whereas it is necessary to clarify the circumstances under which the use of .air enriched
in ozone may be permitted in order to separate unstable elements from natural mineral
waters under conditions which will ensure that the composition of the water as regards its
essential constituents is not affected;

Whereas the inclusion of the statement of the analytical composition of a natural mineial
water should be made compulsory in order to cnsure that consumers are informed;

Whereas it is advisable in order to ensure a smooth running of the internal market for
natural mineral waters to introduce a procedure to allow for coordinated action between
the Member States in cases of urgent situations which may present a risk to public health;

(1)
(4]

@ OJ No L 229, 30.8.1980, p. 1; as last amended by the EEA Agreement.
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Whereas a procedure tolay down ceriain provisions of a detailed nature concerning natural -
mineral waters, notably in respect of the limits for the levels of certain constituents of
natural mineral waters should be establrshed whereas provisions for the indication, on'
labelling, of high levels of certain- constituents should also be adopted and methods of
analysis, including limits of detection, to check the absence of pollution of natural mineral

" waters and sampling procedures and methods of analysis for checkmg the mICl'OblOIO}DlCa]

characteristics of natural mrneral waters should be’ determmed
' Whereas any decrsron‘ on natural _mmeral waters likely to have,an effect on public health
. should be adopted following consultation of the Scientific Committee for Food,

"HAVE ADOPTED-THIS DIRECTIVE:

Article 1 +
D_lrective'80/777/EEC'4is hereby amended as follows:
1L In Article 1(2), the th_ird sub-paragraph is replaced by the following:
"The validity of the certification referred to.in the second sul)paragraph 'may not .
exceed a period of 10 years. It shall not be necessary to repeat the recognition
procedure referred to in the first subparagraph if the certlﬁcatron is renewed before
the end of the sard period." ' _ ‘
2. In Artlcle 4 the followmg3 parag,raph lais mseﬂed
"la In addltron the separation of iron, mang,anese and sulphur compounds dnd
_ arsenic by treatment with ozone enriched air shall be permitted, in so far as
‘such treatment does not alter the composition of the water as regards the

essential constituents'which give it its properties, and. provided that:

- . the treatment complies wrth the condrtlons for use to be laid-down in
accordance with the procedure laid down in Artlcle 12

- the treatment lS specrﬁcally controlled by the competent authontles
3. In Artrcle 7, paragraphs 2 and 3 are replaced by the followmg

"2 Labels on natural mineral waters shall: also glve the followmg mandatory -
information:

_ (a) a statement of the analytlcal composrtlon ~giving its charactenstlc
constltuents

(b) the _place where the spring is exploited and the name of the spring.

10



3.

In the absence of Community provisions, Member States may also introduce
provisions which require information on any treatments referred to in

_point (a) of Article 4(1)." -

Paragreph 4 of Article 9 is deleted.

Paragraph 2 of Article 10 is deleted.

The following Article 10a is inserted:

Article 10a

Where a Member State has detailed grounds for considering that a natural

‘mineral- water does not comply with the provisions laid down in this

Directive, or endangers public health, albeit freely circulating in one or more

. Member States, that Member State may temporarily restrict or suspend tradeé

in that product within its territory. It shall immediately inform the .
Commission and the other Member States thereof and gwe reasons for its .
decision.

At the request of any Member State or the Commission, the Member State
which has recognized the water shall provide all relevant information
concerning the recognition of the water, together with the results of the
regular checks. = . -

The Commission shall examine as soon as possible the grounds adduced by
the Member State referred to in paragraph 1 within the Standing Committee

‘for Foodstuffs, and then shall deliver ‘its opinion forthwith and take

appropnate measures.

If the Commission considers that amendments to this Directive are necessary
in order to ensure the protection of public health, it shall initiate the.
procedure laid down in Article .12, with a view to adopting those
amendments. The Member State which has adopted safeguard measures may,

_ in that event, retain them until the amendments have been adopted.”

_Artlcle 1lis replaced by the followmg

"Artrcle l I

The following may be adopted in accordance w1th the procedure laid down in
Article 12:

N H
- limits for the levels of constituents of natural mineral waters;

any necessary provisions for the indication on the labellmg of high levels of
certain constituents;

methods of analysis, including limits of detection, to determine the absence
of pollution of natural mineral waters,



[
Y

G
(5

- the sampling procedures and the methods of analysis necessary for checkmg
the mlcroblolog,rcal charactenstrcs of natural mmeral waters;

- . the conditions of use.of ozone enriched air referred to in Art_icle<4(la)." :
8. .~ The following Article lais i’nserted: '
" "Article lla

Any decrslon likely to have an effect on pubhc health shall be adopted by the
Commission followmg, consultatron of the Scientific Commnttee for Food."

‘Article 2

-Member States shall, where necessary, amend thelr laws reg,ulatlons or admmlstratlve
prov1S|ons S0 as to: .

- p_ermit trade in products complying with this Directive by not later than ... @.’
- .- prohibit trade in products not complying with this Directive with effect from... ®.
‘However, trade in products placed on the market or labelled before that date and

not conforming with this Directive may continue until stocks run out..

_They shall immediately inform the Commission thereof.

. Article 3

This Directive shall enter into force on the twentleth day followmg that of its pubhcatron '

in the Official Journal of the European Communities.

. Article 4

' This Directive is addressed: to the Member States.

Done at Brussels,

For the European Parhament R : For the Council
. The President ' - - The President -

Date 12 months-after-the date of adoptlon. »
Date 24 months after the date of adoptlon. "

12



IMPACT ASSESSMENT FORM
THE IMPACT OF THE PROPOSAL ON BUSINESS -
with special reference to small and medium sized enterprises

1itle of proposal: Proposal for a Directive of the European. Parliament: and the Council
amendmg Council Directive 80/777/EEC of 15 July 1980 on the approximation of the laws
of the Member States relating to the exploitation and marketing of natural mineral waters.

Document Reference number: 111/5502/93
The proposal

. “Taking account of the principle of subsidiarity, why is community legislation
necessary in this area and what are its main aims?.

~ See Explanatory Memorandum.

i he; impéct. on_business
2. - Who will be qffec‘ted by the ;)r()p().sql?
- whjch' .\'eé(()r.s' of business |
Those responsi.ble ‘f'or -the’placing on the marketvof natural mineral waters.

- which sizes of business (what is the concentration of small ana’ mea’mm
sized firms)

Although there are a limited number of larger businesses, the sector is primarily

made up of small and medium sized companies, exploiting a single source of

natural mineral waters. -

- are there particular geographical areas of the C ommumty where these
- businesses arc found

" No.
3. What will business have to do to comply with the proposal?
Many of the changes proposed are designed to clarify, up-date, simplify and bring
the provisions of the Directive into line with the general provisions of Community
food law. As such they do not impose specific obligations on business.
The new requirgment to indicate the composition of the water on the' labelling
reflects the current practice of most producers, will not require any additional

“analyses, and in view of the lengthy implementation periods proposed, will not
~ result in significant changeover costs. This is also the view of industry.

13



6..

What ccoriomic effects is the proposal is likely to have?

- on employment

on investment and the creation of new businesses /

on-the compelitive po.\'ili(_ui of bl/sincs.s'u.s'

The natural mmeral waters sector has expanded considerably since the adopt1on of
Directive 80/777/EEC, from a. total annual production of 8 000 million litres in
1980 to 21 000 million in 1992. The producers attribute this expansion in part to
the exrstence of harmomzed rules g guaranteeing the quality of these products

It is unlikely that the relatively minor chan;,es proposed by the Commission will
have any significant direct impact on the employment, on investment of on the .

competitive position of businesses in this sector.

Does 'the proposal contain measures 10 Iake account of the speclf ¢ situation of

. small-and medium-sized firms (rea’uced or d/fferenl requirements etc)?.

No. All c“ompanies are treated equally, independent' of their size.. |

Consultation

List the orgamsanons which. have been consulted ahour Ihe proposal and oul/me

their mam views.

The Advisory Committee for Food, established by. the Commission

Decision 80/1073/EEC . of 24 October 1980, was consulted on 20 January 1994, -
The Committee consists of representatives of industry, consumers, commerce,
workers and agriculture. All-the groups expressed general support for the changes

proposed by the Commrssron while not supporting the extension of the directive °

at this time to cover spring waters. Following these and other representations, the

“Commission has decided to follow this advice, and has not included sprmg waters

within the scope of Drrectlve 80/777/EEC

Addltlonal technical consultatlons were held with GESEM/UNESEM whrch-.
represents the interests of the mineral water. producers at Community level.
GESEM/UNESEM has favoured the update of the directive in the sense proposed
by the Commission to preserve its main characteristics and to align it with the
"new approach" llmmng, itselt to the essential requrrements and therefore leaving

ﬂex1b|l|ty for the Member States and the operators
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