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Amended proposal for‘a . e SYN 488
' COUNCIL DIRECTIVE |
on the licensing of railway undertak'ings
-EXPLANATORY MEMORANDUM

At its plenary session of 3rd May 1994 the European Parliament approved the Commlssnon 3

- proposal for a Council Directive' on the hcensmg of rallway undertakmgs At the same time, it

adopted a number of amendments to the text.

The Commnssnon has accepted the amendments concerning amcles 1(2), 2(e) ‘and (), 4(3), 5(2)
8(1)(b) (©) and (d),' 9, 10(2), 11(2), 11(7), 12, 14, 15(1), 16(1), as they strengthen or clarify the
original text. It has accepted the amendment to article 3, as this would reinforce the independence
of the body responsible for grantmg licences. 'The Commission has also accepted the amendments
to articles 7, 10(1), 11(1), 11(5) “and the annex, as taken together they lighten the obligations on -

railway undertakings to provide information, without weakening the licensing system. ‘ .

The Commission has refused the proposed amendment -to article 4(4), as it"would delete text that
specifies what a railway undertaking must do to gain access to infrastructure, once licenced. It also
refused an amendment to article 8(2), as it might restrict a railway undertaking’s access to essential
trammg facilities under the. exclusnve control of another undertakmg to an unacceptable extent.

" cOM(93)678, 0.J. no. C24 of 28.01.1994. o S



Amended propbsal for a -
~ COUNCIL DIRECTIVE

on the licensing of railway undertakings
(presented by the Commission pursuant to Article 189A(2)
of the Treaty estabhshmg the European Commumty)

© The following parts of the Commission’s original proposal are replaced by the texts below.

) Article 1(2)

2. By derogzmon from the above Member States may exclude from the scope of this Directive

' railway undertakings whose activity is limited to the provision of solely urban, suburban or
regional services, insofar as those services do not involve the joint use of infrastructure with
undertakings subject to this Directive, and preserved and museum railways. ¥

Ai’ticie 2(e) and ()

v

(&)  ’licensing authority’ means the authority or agency charged by the Member State> with the
) granting of railway operating licences;

(f) 'urban, suburban and regional services” means transport services to meet the transport neéds_
of an urban centre.or conurbauon as well as transport between such a centre or conurbation -
and surroundmg areas, or the transport needs of a region. o :

"Article 3

Each Member State shall designate the authority or agency responsible for the granting of railway
- operating licences and for the carrying ‘out of obligations under this Directive. This authority or ~
agency may not be associated, directly or indirectly, with the national railway undertaking. '

Article 4(3)
. ’ . - .
3. A railway undertaking meeting the requirements set out in this Directive shall be entitled on
a non-discriminatory basis to receive an operating licence valid throughout the Community.



Article 52)

2. For the purpose of paragraph 1, each applicant shall provide all relevant information.

Article 7 (1), () and (3)

1. “The requirements in relation to financial fitness are met when the applicant railway
- undertaking can demonstrate that it will be able to meet its actual and potential obllgatrons :
-established under- reahstrc assumptlons for a period of 12 months

2. . For the purpose of paragraph 1, each applicant shall provide all relevant information, in_
particular a business plan for at least the first year of operatlon and the data referred to in’
Section I of the Annex.

3. Evidence of ﬁnancral ﬁtness may be provrded by submlttmg an audit report ‘and appropriate -
certificates from .a bank, a public savings bank, a certified public accountant or a sworn -
auditor. “They must contain the mformatron mentroned in parag,raph 2. -

Article 8(15 ®), () and @

) - the appllcant ranlway undertakmg can demonstrate that it will be in a posmon to provide
E appropriate rolling stock including traction and maintenance arrangements necessary to
operate safely and efficiently services accordlng to the terms of its operating hcence

) © 4 1ts staff who are crltlcal to safety, notably drlvers are fully qualified for thelr held ot
activity; and . '

()] its personnel, equ|pment and orgamzatlon can ensure a hxgh level of satety of. the operauons
' to be undertaken. : : .

- Article 9 '

A rallway undertaking must be insured or have made equwalent arrangements to cover full llabrllty"
per claim  in case of accrdents in partlcular in respect of passengers lu;,;,age frenght manl and third
parties. o o i
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Article 10 (1) and (2)

VALIDITY OF THE OPERATING LICENCE

An operating licence shall be valid as long as the railway undertaking fully meets the
obligations of this Directive. However, the licensing authority may make provision for a
review one year after a new licence has been issued and shall review the situation every five
'years thereafter. For this purpose the railway undertaking shall provide all relevant
information, in particular the data referred to in Section Il of the Annex.

Specific provxslons for suspens1on or revocation of a licence must be reflected in the hcence
itself.

Article 11 (1), (2), (5) and (7)

If apprised of facts raising serious doubts that the requirements of this Directive, and in
particular Article 5 thereof, are complied with by a railway undertaking licensed by them, the
licensing authorities shall immediately assess whether the railway undertaking is in
compliance with the requirements.Article 10(1), third sentence shall apply. Where-the
licensing . authority is satisfied that the railway undertaking can no longer meet the -
.requirements of the Directive, and in particular Amcle 5, it shall suspend or revoke the
operatmg licence.

Notwithstanding paragraph 1, where an operating licence is suspended or revoked by reason
of non-compliance with the requirements of financial fitness, the licensing authority may grant
a temporary licence pending the reorganisation of the railway undertaking, provided that
safety is not put at risk. However, a temporary licence shall only last for a maximum period
of 6 months from the date of commencement. .

When a railway undertaking intends sxgmﬂcantly to change or extend its act:vmes the ~
operating licence has to be amended accordingly. For the purposes of paragraphs 4 and 5 the
applicant shall provide all relevant information, in particular the data referred to in Section
III of the Annex.

When the licensing authority has suspended, revoked or amended an dperanng licence, the
Member State concerned shall immediately inform the other Member States, notably those
in which the rallway undertakmg concemed is operating, and the Commission.
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Article 12 .

In addmon to the requnrements of the Dlrectlve the railway undertakings shall also respect pational
laws compatlble with Community law, in particular ‘specific technical requirements for certain l‘dll

services and laws on health and safety, socual condmons and rights for workers and consumers.

Article 14
TRANSITIONAL PROVlSlONS

Railway undertakmgs operating rall servnces at the date of: entry into force of (hxs Directive shall be
granted a transitional period of six months.to obtain an operating licence.. Thxs transmondl penod

" shall not cover any provnsmn that mlght affect safety of ranlway operatmnq

Art'icle 15(1)

L ‘The Member States shall without delay make public thelr respective procedures for the
_ granting of operatmg licences and inform the Commlssmn thereof

' Article 16(1)
1. . Member States shall adopt the laws, regulatlons and admnmstrauve pruv:smns nucssary 10

comply with this Directive not later than 1 January 1996. They shall forthwnh inform lhe
_Commnssnon thereof o

Annex

l.‘ _Information for use m assocmtnon wnlh

arucle 7(2)

~ The text of this section.is unchanged.
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‘Information for use in rassocmtlon with article 10(l)lo be provided . for the review. of

existing licence holders

) ‘Audi'ted accounts not later than six months after the end of the relevant period and, if

necessary, the most recent internal management balance sheet.
A projected balance sheet, including profit and loss account, for the forthcoming year.

Arrangements as regards avallabnhty and mamtenance of rolling stock notably as regards
safety standards and the quahﬁcauons of staff who are critical to safety.

Information for use in association with Article 11(4) and (5)

'I"he' audited accounts for the previous ﬁnaﬁci::ll: nyeér.
Precise detalls of all proposed chang% eg. change of type of servxce extensmn of servnce
proposed takeover or merger, etc.

. Details of changes, as regatds availability and ‘maintenance of rollmg stock in_ the.
- .. qualification of staﬂ" who are. critical to safety : o

tOFe &
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-Amended prop‘oéal fora
COUNCIL DIRECTIVE -~
on the allocatibn of railway ihfr'astructure capacity

~and the charging of infrastructure fees

| (presented by the Commission pursuant to Amcle 189A(2)
of the Treaty estabhshmg the European Commumty)



Amended proposal for a

COUNCIL DIRECTIVE

on the allocation of railway infrastructure capacity
and the charging of infrastructure fees

 EXPLANATORY MEMORANDUM

At its plenary sessior.x of. 3rd. May 1994, the Eu;opean Parliament approved the Commission’s
pmposal for a Council leect[ve" on ~the allocation of railway infrastructure and the charging ot
infrastructure fees. At the same time, ‘it adopted a number of amendments to the proposal.

:

The Commission has accepted the amendments concerning articles 2(a), (b) and (d), 3. (1) first -
sentence, 4(1), 6 new second paragraph, 8(1) third indent, 12(1), as they strengthgg,or-CIQf'i?y the

orig_inal text. It has accepted the addition of a second paragraph to article 3, as tisiS specifies when
an infrastructure manager can act as the allocation body without conflict f interest. ‘it has also
accepted the amendments to article 10 on procedures for allocating infrastructure capacity. The

" amendment introduces a distinction between applications for individual. trains and those for regular

scheduled services; this ensures that procedures are well fitted to the type of application

s

The Commissién has refused the other amendments prdposed o

to article 3(1), a new second indent',“ requiring that all applicants be given an equal chance of
obtaining train paths allocated for the first time. However, the requirement would conflict
with the priorities defined in articles 4 and 5 of the Commission’s proposal.

to article 5, text allowing Member States to grant special or exclusive rights to infrastructure
if indispensable for its efficient use. However, such a
denying rights of access to infrastructure.

to article 8(1), an extra indent adding a principle for Member States to tollow in defining
rules for infrastructure fees. This principle is that infrastructure fees should also be charged
for other modes of transport. However, this raises general issues of transport policy that go

beyond the scope of the propnsed directive. :

to article 8(1), an extra indent adding a principle for Member States to follow in laying down
rules for infrastructure fees. This principle is that preferential rates would not be allowed,
unless is covered by articles 4 and 5 of the proposed Directive. However, this would prevent
the granting of reductions and rebates that are normal commercial practice. .

L COM(93)678, O.J. no. C24 of 28.01.1994.

provision could become a pretext for .

S



Amended ro osal for a . .
| fimended propos SYN490 -
QOUNC!L— DIRECTIVE , :

on the allocation of rmlway mfrastructure capauly
-and the charging of infrastructure fees
(presented by the Commission pursuant to Article 189A(2)
of the Treaty establishing-the European Community)

The following parts of the Commission’s original p‘ropos;ﬂ are replaced by the texts below._

. Article 2(a), (b) and (d):

(@)  ‘railway undertaking™ means.any private or public undertaking whose main business is 10
provide rail transport services for goods and/or passengers with a requirement that the
undertaking must ensure traction, but excluding private tourist and museum railways;

®) "infrastructure manager’ means any public or private body or undertaking responsible in
particular for establishing and mamtarnmg railway mfrastructure as well as for operatmg the’
control and safety systems; " :

~(d)+~ - allocation body*: -méans the body- desrgnated by the Member Stdte as responsrble for .the

‘a]locatron of mfrastructure capacity; -

Article 3 - < o

1. Each Member Stateé shall de'sig'riatethe body’ resporisible for the allocation of infrastructure -

- capacity in accordance with the requlrements of this Directive. In_particixlar the allocation
body shall ensure: - '

C- that rarlway mfrastructure 1s allocated ona falr and non-dlscrrmmatory bclSIS and

- ¢ that subject to artlcles 4 dnd 5 the allocatron procedure is efﬁuently orgdmsed
applyrng market- pnncnples : . . .

2. Inthose cases where the infrastructure manager is not a railway operator, it 'my be assigned -

the duties of the-allocation body. This does not apply, however, to the review procedure set
.. outin Article 12(1). In other cases, ‘the infrastructure manager cannot be assigned the dutres
of the allocauon body or be llnked to it, drrectly or mdlrectly
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- ~ Article 4(1)

By dero'g'ation from Article 3 the Member States may take the necessary measures to ensure
that, in allocating railway -infrastructure capacity, priority is given to the followmg rail
* services:

(a) services provided in the interest of the public, as defined in Regulation (EEC) no. °
1191/69 of 26 June 1969 on action by Member States concerning the obligations inherent
in the concept of public service transport by rail, road and inland waterway, as amended
by Councxl Regulation (EEC) no. 1893/91 of 20 June 1991;

. (b) specialized typ&s of operation on infrastructure constructed or upgraded for certain’
- specific services, in particular specialized high-speed or freight lines or lines using
_combined inter-modal ‘transport, without prejudice to Article 85, 86 and 90 of the
Treaty. Train paths on such spec:ahzed infrastructure should be a!located ona fmr and
non-discriminatery basxs : : '

_Article 6€2)
- The infrastructure manager may finance infrastructure development, including the provmonv
‘or renewal of capntal assets, and may make a return on capital employed. :

Article 8(1), third indent

-~ fees charged shall be reasonable and shall be notified to the allocation bcdy;*. oy

Article 10

* Member States shall lay 'down without delay the procedures for the alfocation of 'i;zi!way
infrastructure - capacity. These procedures shall be made public by the Member State
concerned and the Commrssmn shaﬂ be mformed Lhereof

- An application for infrastructure capacnty shall be submmed to the aﬂocauon body of the
Member State of establishment. : :

If an apphcanon for infrastructure capacny concerns a train path outside the territory of.the
Member State of establishment of the railway undertaking, the application shall be submitted
to the allocation body of the Member State in whese territory the place of departure or arrwal
of the rail service concemed is situated. _ :

’
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~ When an appllcatlon is made for a new train path the a]locatxon body shall dnstmgunsh

for a train path for a regular scheduled service, and

- ' between an appllcatlon for a tram path concerning a single allocation body and one for-

a train path concemmg more than one allocation body. .

.,

Where an application is for a train path for a regular scheduled service cencerning a single
allocation body, the allocation body.shall take. a decision on the application ds soon as

'possible, but no later than two months after all relevant information has been submitted. The
- decision shall be communicated 0 the applicant undertaking: A refusal shall mdxcate the

reason(s) therefor.

Where an application is for a train path for a regular scheduled service concerning more than
one allocation body, the-allocation body to which an application has been submitted shall
immediately inform the other allocation bodies concerned with this request. The latter shall

- between a single apphcatxon for a tram path for an mdwxdual train, and an dppll(,d(l()n o

take their decision as soon as possible, normally within three months after all the relevant -

information has been submitted to them. They shall 1mmed|ately inform the allocation body

to which the request has been submitted.

~.

The allocation body to Wthh a application has been submitted, together with the other

allocation bodies concerned, shall notify to the. applicant as.soon a possible, in good time -
- before the start of a timetabling period, a firm date by which the train path will be available;

the date shall be within a reasonable period -— normally no more than thrée months — from

the date of the application, and shall be publicly announced. -

Where the application is for a train path for a single journey or occasional traffic concerning

a single allocation body, that body shall take a decision on the application as soon as possible,
but no later than one month after all relevant information has.been submitted. The decision
shall be communicated to the apphcant undertaking. A refusal shall mdneate the reason(s)
therefor

-If the train path requested concerns more than-one allocation body, the allocation body to

which an application has been submitted shall immediately inform the other allocation bodies
concerned with this request. The latter shall take a decision as soon as possible but no later
than one month after all relevant information has been submitted. They shali lmmedlately
inform the allocation body to which the quuest has been submitted.

The allocatlon body to which an apphcatlon has been submitted together with the other .
allocation bodies concerned shall take a decision on the application as soon as possible, but

no later than two months after all relevant information has been submitted. The decision shall

be communicated to the applicant undertaking. A refusal shall indicate'the reason(s)-therefor. .
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13.
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In taking a decision on the allocation of train paths for iégular services, the allocation body
shall take into account all requests received in the order in which they are received. The
offer of a train path shall be open for one month, which period is not affected by any

" application of the review procedure set out in Article 12(1).

In addition to the procedure set out.in the above paragraphs an applicant undertaking may
dxrectly contact the other allocatlon bodies concerned with this request.

The allocation ~body to which the application has been submitted shall be informed.

P

The allocation of a tréin'pam,or paths shall be dependent upon the issue of a safety certificate

by the authority responsible for safety. This certificate shall affirm that the railway-

undertaking has the means to comply with the safety conditions laid down by that authority.

~In particular, the railway undertaking must demonstrate that it can provide rolling stock,

traction, personnel and equipment appropriate to the service and route operated.

The railway undertakings to which railway infrastructure capacity has been allocated shall
conclude the necessary administrative, technical and financial agreements with the managers
of the railway infrastructure.

An application which has been refused on the grounds of insufficient capacity shall be
reconsidered at the next time-table adjustment for the routes concerned if the applicant so

.requests. The dates for such adjustments and ‘other administrative arrangements shall be
'avallable to.interested parties.

Article 12(1)

Member States shall take the measures necessary to ensure that, if a railway undertaking and-

an infrastructure manager are unable to agree on the fees to be charged, the matter shall be
reviewed by the allocation body when so requested in writing by a railway undertaking. The

» allocation body shall take its decision on the revnew within two months. from the submission

of all relevant mformanon

\
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