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" EXPLANATORY MEMORANDUM =

L z“‘_INTRODUCTION R LT

-Article 2 of the Act concemmg the condmons of accessron of the Kingdom of Norway, | ,-)
: the Repubhc of Austria, the Republlc of Finland and the Kingdom of Sweden and the

adjustments to .the Treatles on which: the European Union is founded1 provrdes that

- "From the date of accession, the provnsmns of the ongmal Treaties and the acts adopted o

by the institutions before-accession shall be bmdmg on the new: Member States and shall - -

. apply in’ those States under the conditions laid. down'in those Treaties and in this Act."
- With the -exception of the cases specxﬁcally provrded for 'in Annex XV to the Act. of

-Accession, therefore the new Member States will, on’accession, apply the common

- system of valué added tax based on the Sixth VAT Directive.“ As a result the provisions . -

- ‘of Title XVIa.of that Dlrectlve laying down transrtlonal arrangements for the taxation of -

B trade between Member States will apply, from the moment-of accession, to, trade between .
.the” Community. and the new. Member States as well as . to trade between the new-' o

R ".Member States themselves S

‘ ln such trade ‘the accessmn of the new. Member States wrll have the effect of abollshmgi, S
all tax checks at frontiers. In other. words, on accession, the transmonal arrangements for - -
' ;taxmg trade between Member States - will. replace the system of 1mposmon of tax on

a ‘lmportatlon and remlssxon of tax on’ exportatlon

- 'Thls sxtuatlon is smnlar to that whlch ex1$ted when the mternal market was - launched on »

- .1 January-1993." Transitional measures were then adopted (Artlcle 28n mcorporated into

. “the-Sixth ‘VAT Directive by Directive 92/ ]ll/EEC3) with a view .to safeguarding the -

- neutralrty of the common system of value added tax and to preventmg cases of double
- taxation or non-taxation. For the same —reason measures governmg the transition to- the
enlarged Commumty, snmllar to those referred to above, are > now requnred o :

So.

S |OFNo €241, 29.8.1994, p. 21. o o
' Council Directive 77/388/EEC of 17-May 1977 on the harmomzauon of the laws of - the

% - Member States rejating 10 turnover taxes - Common- syslem of value’ ‘added 1ax: uniform basrs of -

B _assessmenl (OJ No L 145, 13.6. 1977 p. l) as last. amended by Dlrecllve 94/5/EC (OJ No. L 60,
- -3.3.19%4,p. 16). ~ SR L ST
\_OJNoL384 30121992p47 [ T
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The nature of the transitional measures to be 1akcn depends. principally on the customs
status of the goods at the time of their removal, after the date of accessnon “from the .
customs regime under which they were placed prior to accession. In the customs field,

the mechanisms are based on proof being furnished after that date of the goods being in
free circulation in the current Community or in one of the new Member States. Thus,

goods which, prior to the date of accession, were in free circulation in one of the new

Member States and which had been placed, prior to that date, in a customs warehouse in

the current Community" will be regarded as being in- free circulation in the enlarged

Community when they leave that warehouse after accession. The same applies to goods

in free circulation in the current Community which were placed, prior to the date of
accession, in a customs warehouse in one of the applicant countries and which leave that
~ warehouse after that date. The goods being in free circulation, their removal from those
‘warehouses after. accession cannot be subject to VAT under Article 7(1)(a) of the

Sixth VAT Directive. ‘In order to prevent non-taxation, therefore, it is necessary to treat -
that removal as an import within the meamng of Article 7(1) of the Sixth VAT Directive.

11. 'DESCRIPTION' OF HYPOTHETICAL CASES NECESSITAT!NG
_ TRANSITIONAL MEASURES g

The need for transmonal measures has been assessed on the basis of the customs ‘approach»
set out in the ﬁnal paragraph in Sectxonl A distinction is made between the following
s:tuatlons \ - - ' o

1) goods that have been placed, prior to.the date of accession, in the current
' "Community or in one of the new Member States under a temporary admission
regime with full exemption from import duties or under one of the suspensive
customs regimes referred to in Article 16(1)(B)}a) to (d) of the
Sixth VAT Directive (eg customs warehousing arrangements and- inward
processing arrangements). The goods leave those reglmes aﬁer the date of

accession; o , 5 : ’

2) ° goods that have been placed, prior to the date of accession, in “one of the new

. Member States or in the current Community either under the common @ :iwi

" procedure or another customs transit procedure or'under an export procedure.

.However, the goods leave that procedure after the date of accession or, where they

are placed under an export procedure, were hot imported prior to the date of
accession into the current Community or into one of the new Member States.



" 1. . Termination of a tempor'lry ad'mission regime: with full ertemptio‘n from
import duties or of ‘one of the suspensive customs regimes . referred to in
Artlcle 16(1)(B)(aLto (d) of the Sixth VAT Dnrectnve ' C

S (@ - T ermmatlon of one of these 'remmes in the current-.Commu'nitv

The goods in questlon were lmported from the new Member States mto the current
Community pnor to accession. After 1mportat|on they were placed under a temporary" '
~ admission regime with full exemption from import duties or under oné of the suspensive - _
' - customs regimes referred' to in Article 16(1)(B)(a) to (d). The chargeable | event ‘on -
importation was therefore deferred.until removal of the goods from one of those regimes.
- In order to prevent any hzatus in the conditions for taxmg such transactnons it is proposed

' that the benefit of the provisions in force prior to accession be extended until the goods. .

- leave thosé regnmes (Article 1(2)).. At the same time, and i in order. to prevent cases of.
.non-taxatlon it is proposed to treat the removal ‘of goods from those regimes after .
. accession as an. 1mportatlon of goods within the meaning of Article 7(1)(a) where, i (L
. .. time of their removal; it is clear.that the goods in question, prior to entry into the current

" Community, were: in free circulation in one of the new Member States (Article 1(4)(a)

“and (b)). This treatment as an importation. is necessitated by the absence of taxation .

~* within-the meaning of Article 7(1)(a) of the Slxth VAT Dlrectwe as this prowsnon apphes o

. only to goods whlch are not m free cnculatlon o : S '

. These measur’es will e'ns(xre that transactlons car'ned out under similar conditions actually - -
_ receive equivalent treatment. . All goods imported into the current Community from the

.~ 'new Member States prior to accessnon will be taxed in the same ‘way, whether or not the :
- chargeable event. has been deferred : ~ - : '

By way of derogatlon from these taxatlon prmcrples specral measures . are proposed in

order for tax not to be applied where the goods are: re-exported from the enlarged -

_ Commumty (Article l(7)(a)) or are redispatched to the new Member State ‘from which
" ‘they were témporarily exported (Article 1(7)(b)). These measures ‘will. also- apply to -
means of transport where these have been acquired or imported in accordance with the
_ general tax condmons in force on the domestic market of a new Member State or where
~ they were first put into service prior to 1 January 1987 or where the amount of tax due is
. 1nsngmﬁcant (Artlcle 1(7)(c)) P Sl ’

-~

: These spec1al measures will consnderably srmphfy the’ arrangements for taxmg means of - .

transport which,  prior. to accession, were ‘placed in the -current’ Community under a

. temporary admission regime with full exemption from import dutles and Wthh were not
removed from that reglme by the date of acceSSIon : . :

—



4.

(b) Termination of one of these regimes in the new Member States

This involves, firstly, goods from the current Community which were imported into one of
the new Member States prior to accession and, secondly, goods covered by such regimes
in the context of trade between the new Member States. Following their importation into
‘one of the new Member States, they were placed under a temporary admission regime
with full exemption from import duties or under a suspensive ‘customs reglme similar to
those referred to in Article 16(1)(B)(a) to (d) .

For the reasons given at” 1(a) above, parallel transitional measures must also apply after
the date of accession to the removal of goods from those regimes in one of the new
Member States where, at the time of removal, it is clear that the goods in question were,
prior to théir importation into one of the new Member States, in free circulation in the
current Community. or in one of those States (Artxcle 1(2), (4)(a) and (b), and 7(a), (b)
and (c)). ‘

2. Termination _of a common transit procedure or another customs transit
procedure or of a procedure under which goods are exported from the new
Member States to the current Community or vice versa

(a) .~ Termination of a common transit procedure or another customs transit procedure
“or-of an export procedure initiated in one of the new Member States

This involves goods from the new Member States which, prior to accession, were placed
under the common transit procedure or another customs transit procedure (e.g. the
procedure for the international transport of goods under cover of TIR carnets) in order to
be transported to the Community or to one of the other new Member States. At the time
of accession, this procedure has not yet been discharged by an 1mportatxon In order to
prevent a hiatus in the conditions for taxing such transactions, it is proposed to extend the
benefit of the provisions in force prior to accession until the moment the goods are
removed from those procedures (Article 1(3)). In order to prevent cases of non-taxation,
it is also proposed to treat the removal of goods from those procedures following
accession, as an importation of goods within the meaning of Article 7(1)(a) where, at the
time of removal of the goods, it is clear that they were in free circulation in one of the new
Member States and where the time of the supply predates accession (Article 1(4)(c) and
(d)). This treatment as an importation is necessitated by the absence of taxation within
the meaning of Article 7(1)(a) of the Sixth VAT Directive, as this provision applies only -
to goods which are not in free circulation. Furthermore, since the time of the supply
predates accession, there is also no intra-Community acquisition subject to VAT in the
Member State of arrival of the goods.
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. : : .
- These measures will ensure that transactlons camed out under srmllar condxtlons actually
feceive equnvalent treatment “All goods |mported into the current Community or into one-

- ‘of the new Member States’ from a new. Member State w1ll then be taxed in the same way,

whether or not the chargeable event has been deferred R S -

By way of: derogation from these taxation ”prinbiples special measures are - proposed in
- order for tax not to be applied: where the goods are re-exported from the enlarged
Communlty (Artlcle 1(7)(a)) T L. S

~In order to prevent cases of non-taxanon where the transpon or cons:gnment of goods is
not carried out under the commontransit procedure or. another customs transit procedure, -
it is also-proposed to treat as an importation the use within a Member State by a taxable
person ‘or non-taxable person of goods supplied-to him prior to the date of accession in-
one of the new Member States prov1ded certain condmons are met (Art:cle 1(5))

E (b) Termmatron ,of a‘n exoort Drocedure mmated.m the current Commumtv. L

~The goods in questron are those from the current Commumty whlch prior to accessron
were placed under the. procedure for exporting goods to one of the new Member States.
At the time- of accession, . those _goods- had not béen lmported into _one -of the new
" Member States because they had not arrived there prior to_that date or because, at the
" time of their arrival on the territory concerned they were situated or were p]aced under
the common tran51t procedure or another customs transit procedure . c

_For the reasons. glven at 2(a) above parallel transrtlona] measures must also apply in one. .
of the new Member States in this hypothetical case where, at the time of departure, it is
" clear that the goods in questlon were, prior to their importation into one of-the new
Member States, in free circulation in- the current Commumty or m one of those States - |

(Artlde I(3), (4)(C)s (d), (5) and (7)(3))



The descnptlon of the sntuatlons in which transitional measures are necessary in the
context of the enlargement of the European Union reflects their essentially technical
nature, which is closely linked to the practical arrangements for trade between the current
Community and the new Member States and between the new Member States themselves.
The measures contained in this proposal are thus strictly limited, both in nature and over
time.

That is why this proposal is based on Artlcle 169 of the Act concerning the conditions of
accession of the Kingdom of Norway, the Republlc of Austria, the Republic of Finland
and the Kingdom of Sweden and the adjustments to the Treaties on which the European
Union is founded. That Article is designed to permit, prior to accession, adaptation of
acts of the Community institutions necessitated by accession and not prov1ded for in the -
Act on accession and its annexes.



- 'PROPOSAL FOR A COUNCIL DIRECTIVE "
AMENDING DIRECTIVE 77/388/EEC AND .
INTRODUCING TRANSITIONAL MEASURES
B -~ . APPLICABLE IN THE CONTEXT OF THE -
e ENLARGEMENT OF THE EUROPEAN UNION -
' ON 1 JANUARY 1995 - -

THE COUNCIL OF THE EUROPEAN UNION,

- Havmg regard to the Treaty estabhshmg the European Commumty, B

_Havmg regard o the Treaty concemmg ‘the accessron of the ngdom of Norway, the_
Republic of Austria, the Republic:of Finland and the Kingdom of Sweden to the European
Union! , and in pamcular Articles 2 and- 3 thereof, as well as the Act ‘concerning the
»conditlons of accessron which is added thereto and in particular‘Article 169 thereof, '

. "Havmg regard to the Commlssron proposal2

' Whereas subject to the specral provnsrons set out in Chapter IX of Annex XV tn that Act,
" the common system of value added tax is to apply to the new Member States as from. the
date of accessron : - -

,"._:Whereas as a result of the abolltlon on that date of the lmposmon of tax on 1mportatlon‘ o
and remission of tax on exportation in trade’ between the Commumty in its current -

* composition | and . the new. Member . States and between the new Memher Qtates .

. themselves, transitional measures are necessary to safeguard the’ neutrahty of
: system of value added tax and to prevent situations of double taxation or non-taxation;

| — ™ g i T - . i v -
. 01 No C 241, 29.8:1994, . g -
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Whereas such measures must, in this respect, meet concerns a~ki_n to those that led to the
measures adopted on completion of the internal market on 1 January 1993, and in
particular Article 28n of Directive 77/388/EEC3 , as last amended by Directive 94/5/EC4 ;

Whereas, in the customs sphere, goods: will be deemed to be in free circulation in the -
enlarged Community where it is shown that they were in free circulation in the current .

_ Community or in one of the new Member States at the timé of accession, whereas
conclusions should be drawn from this, particularly for Article 7(1) and 3) and
Article 10(3) of Council Dxrectlve 77/388/EEC of 17 May 1977,

Whereas it is necessary in particular to cover situations in which goods have been placed,
prior to accession, under one of the drrangements referred to in Article 16(1)(B)(a) to (d),
under a temporary admission procedure with full exemption from import duues or under a
similar procedure in the new Member States;,

Whereas it is also necessary to vlay down specific arrangements for cases where a special
procedure. (export or transit), initiated prior to the entry into force of the Accession .

Treaty in the framework of trade between the current Community and the new Member
- States and between those Member States for the purposes of a supply effected piior to
that date by a taxable person acting as such, is not termmated until after the date of

’ accessnon

HAS ADOPTED THIS DIRECTIVE: -~

'3 OJNoL145,13.6.1977, p.1.
4 OJNoL60,3.3.1994, p.16.




’ - ‘ o Articlcl"

Directive 77/388/EEC is herebya_mcnded as follows: .

The following_.Title XVlc and Article 28p are inserted:
' v"Title XV'Ic' : o _ vf- ‘, '- S e

'.TRANSITIONAL MEASURES APPLICABLE IN THE .CONTE'XT ‘O-F. THE'- —
. ACCESSION TO THE EUROPEAN UNlON or
.*. THE "REPUBLIC OF AUSTRIA, IllE RLl’UBLlC or FINLAND AND TIIE -
’ ‘KINGDOMOFSWEDEN AR L '

'~Artlcle 28p - P . 3 ' o
L For the purposes of applym.g thls Artrcle

the Commumty means the terrltory of the Commumty as deﬁned before accessron- -

~ in Article 3, of this Dlrectlve ' - ~
- _"the new Member States means the: temtory of the Member States accedmg to the
- European Union by the Tréaty signed ‘on-24 June 1994 as defmed for each of those :
‘ 'Member States in Artlcle 3.of this Drrectlve
- the enlarged Commumty means the terntory of the Commumty as deﬁned aﬁer"
accession, in Artrcle 3 of this Drrectrve :

2 Whengoods - o ' o
- entered the temtory of the Communlty or of one of the new Member States before
the date of accession, : : :

and' "

- were. placed on entry into-the tuntory ot ‘the Communrty or of one of the new._‘
Member States, under-a temporary admrssuon .procedure with' full- exemption from

import dutles under one of the re"lmes referred to in Article 16(1)(B)(a) to (d) or. .

o under a srmrlar regime in one of the new Member States,
N : AN
- -and - :

T .have not leﬁ that re('imebclbrcthc.date of accession B

the provrsrons in’ forcc at thc moment: the uoods were placed under. that reglme shall
contmue to apply until the goods leave thrs reyme aﬁer the date of acgession.
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‘When goods:

-10-

-
- were placed, before the date of accession,- under the common transit procedure or
under another customs transit procedure, :

and

" - have not left that procedure before the date of accession,

the provisions in force at the moment the goods were placed under that procedure shall '

_.continue to apply 1 untxl the goods leave this procedure, after the date of accession.

For the purposes of the first indent, "comm_on transit procedure™ means the measures

for the transport of goods in transit between the Community and the countries of the .
European Free Trade Association (EFTA) and between the EFTA countries

themselves, as provided for. in the Convention of 20 May 1987 on a common transit

. procedure’ .

(2)

. The following shall be deemed ‘to be an importation of goods within the meaning of

Article 7(1) where it is shown that the goods were in free circulation in one of the new
Member States or in the Commumty ~ ' :

I3

the removal, including irregular removal,- of goods from a te‘mporary“admission
procedure under which they were placed before the date of accession under the
conditions set out in paragraph 2;

(b) tﬁe removal, including irregular removal, of goods either from one of the regimes

referred to in Article 16(1)(B)(a) to (d) or from a similar regime under which they

were placed before the date of accession under the conditions set out in paragraph 2;

(¢) the termination of one of the procedures referred to in paragraph 3 which was

() any irregularity or offence committed during one of the procedures referred to in
~ paragraph 3 under the conditions set out at (c). . ' '

started before the date of accession in one of the new Member States for the
purposes of a supply of goods for consideration effected before that date in that
~ Member State by a taxable person acting as such; E

5"

OJ No 1226, 13.8.1987, p.2.

!




The use after the date of accession wrthm a Member State ‘by.a taxable or ron: 1-taxable .
. person, of goods. supplred to-him before the date of accession within the Commumty or'

~ one of the new Member States shall. also be deemed to be an rmportatron of goods -

o wrthm the meamng of Artrcle 7(1) where the followmg condrtrons are met: . -

. the supply of those goods has been exempted or'was lrkely to be exempted erther_
- under Amcle ]5(1) and (2) or under a srmtlar provrsron in‘the new Member States

- the goods were not 1mported mto one of the new Member States or 1nto the,“

Commumty before the date of accessron T

: In the cases. referred to in paragraph4 the place of <import - wrthm the meanmg of'.,-‘: e
“,Artrcle 7(3) shall be the Member State. wrthm ‘whose territory the goods cease to be
»‘covered by the reglme under whtch they were placed before the date of accession.”

.y

'By ‘way of derogatton from Artrcle 10(3) the 1mportat10n of goods wrthm the meanmb o

. of paragraphs 4- and' 5 of thrs Artrcle shall termmate w1thout the occurrence of a
'chargeable event when v S R

(@)

()
E were exported and to the person who exported them

the 1mported‘ goods areidispatche‘d‘ or transported outside-fthe enlar_ged Comrnunity,

the 1mported goods wrthrn the meamng of parag,raph 4(a) are other than means of
‘ ~transport and are’ redrspatched or transported to the Member State from whrch they-

the rmported goods wrthm the meamng of paragraph 4(a) are means of transportj-

~ - which were acquired or rmported before the date of accession in accordance with-the "

: general condrtrons of taxatron in force on the: domesttc miarket of one of the new .- "

Meémber States or of 6ne of .the Member States of the Commumty and/or have noi.

- . been subject by reason of thelr exportatron to any exemptron from or refund of. value'
'*'addedtax e N ‘

reason of the 1mportat|on rs msrgnlﬁcant

| ~'-VThrs condrtron shall be deemed to. be- fulﬁlled when the date of the ﬁrst use of the

*-means of transport was before 1 January 1987 or when the amount of tax due
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Article 2

-

1." Subject to the entry into force of the Treaty of Aceeseion to the Eljrepean Union of the
Kingdom of Norway, the Republic of Austria, the Republic of Finland and the

Kingdom of Sweden, Member States shall bring into force the laws, regulations’ and
administrative provisions necessary to comply with this Directive at the fatest by the
date of entry into force of the said Treaty of Accession. They shall forthwith inform

the Commrssron thereof. -

When Member States adopt those provisions, they shall contain a reference to thxs
Directive or shall be accompanied by such reference on the occasion of their official
publication. The methods of makmg such a reference shall be laid down by th

Member States.

. Mémber States shall communicate to the Commission the provrsrons of domestic law .

whlch they adopt in the field covered by this Dlrectlve

Article 3

This Directive is addressed to the Member States.

Done at Brus-sels,' December 1994

For the Council
‘The President

L B

) Y .
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